4 3 oF 


n . 
* 4 5 * of 


SIO 


2 


4 
— 


* 
6 
_— 


of the 


4 


* 


* 
* 


* 
" 
- 


j * 
_ $ 
: * 


- 


* 
* 


: * 
* 
. 


VOLUME LI 


o 


OUNCI 


* 


\ 


2 
©. *. 
- 

» 


ranfactions of the 


0 
alſo the T 


— 


3 
> 


= 


% 


DS 


- 
- 
- 
— 


5 * - | 
* 


12 a © — " -- * 4 * * 1 . 3 17 
- x: * _ 2 1 0 aw — F . 0 . br” 45 of 7 * 
F - * 8 — 2 * — 1 4 , MT 2 » 4 - * : * OE” 5 „ -F 2 * * — . k ; 
ö ——————ßßñ̃ ̃ ̃ O-2 | 
4 . , ; * * ; * N i £ - 
4 F : : * p 
” — a - 
4 2 0 1 - + A I : 3 g 7 * * * # 2 2 ; 
c 0 0 , 2 3 5 * = 3 4 ; 2 A r Y 
tc - 206 8 = i RY . 4 {*R. 2 2 I = „ 8 — 12 3 at. — 2 
8 : hs . _ #5 - 4 = > ! 10. 3 - 2 — 4 S = C - # -#- — — * * . ' t 
- - p Naw” — f a * I 
- 1 8 ; 3 — ; * 
- 
0 £ 0 5 5 
_- ; * 2 7 = 4 
; * 3 
# - « 1 _ _ 
" ? 2 4 . 
— - : 
* ” a 
4 « ” 2 K * 
| : a )( ß 
— i \ : # 4 | 2 Fe * 
- 2 * . — ile © 3 * I _ 3 
— * ik - 
— i: - 7m po . 2 — * * 4 
* * o 
4 3 þ 
: - — - * * of - 
* - 
- — # 8 4 2 - 


. » \ 
* 5 ju 7 . "OI = * - 4 
— Rar af try e e mis 
71 2 7 2 1 J & ; FFT K TL *£ 1 =. 1 - 8 * 
- 1 — 1 * , * : * — _ 
= J — , „ * 
5 2 0 o Ex * 4 
__ 1 0 pF : : "We _ M4 -6þ * * bd _ — 1 8 $4 F< Ew 
22 1 , 1 Pe PT3 TS 435 „ 29 F $2.7. S $74 5 2.4 3.5 
* 5 o . b 3 2 * 2 - - 9＋ꝙ＋˖»gĩvĩ — 3 F - £ — * 
” a 5 & — 4 4 « AM _— - 
„ - * 2 * 1 7 
. py p * 
- a _ 
2 a * 9 9 "- - 5 * 1 - 4 
FS - 1 4 _— ct # 83 1 * * 11 7. 1 £» 
— ' , * 5 N : 'F3 25 53s 1 3 ii 4 — 
3 * _ - - 5 ; 2 A * 
f N 2 3 N — - * 
8 - ; : . 
- n — 
4 7 = / * 2 _ * 
— w * '© * * 
— * 4 5 - 
* 2 4 
2 S k 
* . 1 g 
* * 2 
— 1 4 
* * 
— * ok s - — 
- - * 2 
— — — £7 0 we 
. * © 
3 * = * 
g of * * 5 7 8 $4 ** 8 on N 84 * 77 "4 
- er W 0 4 - - * * n « 1 * 5 5 40 FF 3 2247 7 — Hs . 4 2 «7 irt # 
oF 0 „3 * l Bens 4 » << 2 2 522 2 1 4 — 1 » " 12 21 ; 4 1 4 4 - 8 : "7 21 722 "4 4 2 .- - 15a ** = 4 44 - — 24 * £24 S 
oy » _ 23- S #.. S Xt 4 ak Fw * oe 1 . * * ESL * 8 1 4 — 1 i „ 
8 2 : 8 2 ) 9 
I 9 0 — 8085 — 
Z b _ : 7 * hd q " — : | ; : 
: _ ; g 0 
. — $ - 
— 2 1 
: - * 4 _ 4+ £ 
_ 5 5 —— 
= * — 
- 8 ; 
_ „ = 5 * py * 
. . 
o * — 
— * 4 5 oy 
_ . £ = 
T 5 2 ; a i! 
# - - 15 
83 , — . 
7 2 5 3 my 4 ” — 
1 . — * * _— & 4 
# a 10 ö 2 a 5 
4 25 *% : : 5 « 2 4 * 1 
2 5 ? 18 RE F 
7 a SY 2 2 * 1 - 
- * * Eu . 
7 mY ” * * 0 iS 
7 2 x : 
2 . . 2 
- — 5 2 ; by , a 8 
<6 _ os - —_— 7 ; * i 4 - * "= 
=_— - #1903344, bas v 10¹ bohrt 
"= ot >, 1430 of 3 2 | 
nb 5 * CY . * 4 
— 05" 4 4 
= "4, 1 HO IS p s 9 — — 2 
oY 1 5 wy > 


_ 


4 . EZ 


* -T -H E 1 ee 23565 Fat 

. ut 5 Parts — wad, > NEG: * ien ene. 
N * 51 * Lo 3 * . SL 4 * "$2: 35 _ Sete 141 
2 ard < 2 2 | OS e "Io 

S . 25 n erg 5 

3 „ T * e A e . rai 
- 0 oo 8 high 1 pos = - „ £24 Br RT ER et 04 3 . 3 1281 n 
| C ior rrmoret 


*#- * 


1 3 0 
to found ber title. In fen , where the fraud and dole in « 


N25 EN 
3» WS. 


7% 
g * 2 
7 


nber 5338109, [_ 


: * bets Th 


— — x 


which mes cnonghs. : The Loxds,. for the bene of the Clerks Fil 


* * 
"F ii 15 


v1 
s - 


and! that; ĩt ſhall mot be enough to berate him, chat he ſhows: hs 
ſince that bac 
F 
ion to his Agar — —. 


4 
3 
** o 
: 2 
s 
. 
* 


% * > - 8988 = 13 * 
- * * * 3 > 9 * 


2 


nee ebe e ae. our- 2 


foe | 3 "for 1-ſuppole;- —— 
62 | 


F 
2 


— 


with a nan | 


the expences 1 
in the ſnare tell what he would have given that ſuch deeds had deeks/iv; | 


„ N ay ©4208 N aan Tocijns! n 


* 


eee eee &; a3 Þi:- ELIAS 3463S KD? e N 2 
1 A warrandice infcfement on,vrard lands, in valuation of a marriage, in other kinds iveſti- | 


* 6 « 


* 


Sec. 18. et” 414 Vt $85: 
| "=BGLRJ A borkeis e Tes 
g that falls under c 


$0 prove. 

aa e —— 1 
— not ener 

reſen hin t TOWN: ++"; EC — ee 


Er Sect their manner of — "cr — 9 — * 


1 2. * 4 23457 „ 


n 20 7. . ect 1 355 


fab  $ery- favourable, [if navguſt, e 7 £ 1p 
is quettion- occurred between Si 


| * RE, TENTION 4 Th by . 
who had bought cm from Sit Walter Seton. „ 
F in to be ſo, and Dearg n fitaple obligement for 1 9g 
can be retained by the dehitor, buyer of the land; upon 1 
£ 5 6, Stun which he pave the bond ? 3 


= 111 ——ů gran n ſimple and an eee 
= 1 (which — — e eee, 5 

—— hop , which has riow altered its nature, _ |] 
EL ——— land, r 55 


* 


. » Fat it A N 


_ 57 | 


— 9 2 18g. & Lg. 7 
* a 88 a * * r f ; . - hard 


= 


* 2 "Is" . 3 
F " - = 8 
wn W Ser - 2 8 Flag "$$. 7 - * 
7 4 3 * 7” * f 5 8 A * * 5 q S , 


a : 
* \ 


4 * : 
» * 
1 
— _- — a 
- 
FS 
% 
. * * 
* . % 
- a 1 5 - - 
* 2 p 
. - 
, 3 * — 5 ; 
1 : * E + 
» 8 = . l 40 
? x 
- 4 * = 4 
? — 4 — 
= : * 
5 EY S » 
* _— 9 
% * 
2 


| pF. 


3 7 » - ww 


. 
. 


Sr — 4 


artingent by ,ang-Gde 5 fo 2 x of ede 


and alignys, Wir ſhould be divided berween the man and the wife's heirs 


{bur che Lords were perfaaded-thar 
himſelf was, that it ſhould be found aw 


3 
2 


9 


_ 


lg? oh 


LI 5 


nn Daß 


A ei} 4. 70 5 


A 


2 


% If 


3 7 por ny hen. $6-ervva; — 
— fpobcion. | 
1 miniſter's 4 
| rand all: hikess,- 


n 


en ng 


aterians 1 was this day: ecided. 
ments hoch laid um up dpon mond wing 10 the 
; atid due by — in Abamcen who; 
Arreſtment Was a 


1 


tions or 3 near wage if 


1+» 


. —— 2 the — 
me Own, We parts 


| ould hem to pay gwrice mulrons 
could. not e another male for- the . 


e 888 eontinue 
. both 
| are ble ts: he 
. 


* 


et 7 . 


EXECS . en 2 
| in the eie ef the will of Mach 


„ it were un Ways 
L ao 2 « combingion bring 10 


2 2 8 


=" 


wore the Ears 


| = 


bi 4 - 25 
1 25 Ar. Nhat WIE 
ee i William 


1 #6 


* 


| . (ade rt. Cod. de cent. | 
4h cod. At] bad loſt it, began l. 
9 kit r 55 anf' wy ordained the. 


Sail Williahi Vietch fbr 
- Divid Rodper 
2 ge 


4 


"As if rations > pr4 
Ty þ 


2 15 e e 
ier ts echte them; 40) 
$; 9 n NES 
nl, W e ums cop 
caries clöſt x inf Hunter: 142 Burr 
pe, 5 


4 


for ſo many + a 
in Scotland tor printing, cc 0 cepe 


* * 


* h 
7 3 2 
* 


45 eb 


on darin 


Wot ed a gc tit. 


#4 


2 87 


Sa 


Te IO. 167; 3 1 and F 5 | 


in the kime of the Eng 
were inſert" iy che ory thereof.” ih 
— kerb 


(ub back -b and conditio 5 
if, Thay being 25 40 fl: 1 
the date. Anſwered, That 


k 


1 


wis Abel. 


1 


\ 65: "3H | x 


* 
— 


af ant ine” fue 
* 


Br 2 BR 
Fs, Me | 


* 


Fr b fu 


yl, 


ey «tir ao" ro theother. . | 
berween” L ZRANSTON, and one Turnbull, it was al. 
if” ee * oh BRP fach (che Exrl'of Dutnbir uſed to qu) 
of acquifitions, one . accuſdtions againſt men obnq- 
E borders of Scotland“; by ſole, and other lawful pur- 
_ chiles: 11 whe! eee Au that there were'rwo Shue treaſon; one juris communis, 
4 vel rep; another Ja Raturorit, as theft in 1 a te ; 
| | tioyat#untbrarile Kind of kreaſpn, aud co ſpeak Ttrialy, no — = 
n "WILLIAMSON ee ary Rathſay Bits fpo 
_ We, for reducing 8 tained; 1867 1 - 
_ n of Forfonie, king T brfonce's 5 0 dec by ſale of &; us it 
—_ y att 62: 'parl. #66 45 ard vidaining hem te tehounce in favours of Clap- 
; wit t to the fetohd-apprifilp Ted by Kinnier'of Forfet as if” it had been the | : 
IF be reaſons of reduction were, Id, Beciy 
Worſbnes s appriüng expfred by the He then ftanding;” and 1661, to wüten | 
—_— ie was prorogate, were all fraftus bond Te. c, and ſy could n. | 


5 
* % 
— 
— - 
4 
1 
, 
* * TR 
* 
— 
* 
* 
— 
. 
i 
* 


1 3 + r 
5 ; bd - 2 and 2 4 
* - J 
= 1 
. * 
5 7 Then 
- I \ * 
1 * ae 1 4 2 
* » - 
* 1 N * 
* y | 


7 p « das % 
= Ci 2 ) N | - W 


* * 
* * 


. En of thi 


— I 
- P 
* 
1 


. 2 


52 5 7 by org 


i Ti 7 
them dre not Valid in 


ſon emit 
he party if he can write; erp ogg oe 
eur of th e 
vill bipd him to the extent cf L. 400 Scots, 1 ere. be t. 
be ptoven that n command to ſubſcribe. for, bim. in un 


- 
* * + 
4 * 
cont 
x yr Re Y 17 4 * x 
* N * * 9 
. 
f s s fu | 
4 b 5 
5 + 3 1 3 1 
* 2 * = 
N * 3 * i [hs 2 . % : . 1 
7 * 8 1 4 
6 Wn * 1 > 4 5 
. : 8 44 , * 1 
* © ** 
* * = * 7 0 . - 
* 
'F * by * 2 L * "8 4 x 


98981 1 5 "9 3 
* 1 te * « 
agg? 
4 1 4 2 
{af Do q 
2 


produced 9 obs. bat upon. is -—* 
Lords after debate having con- 
| 200 5 wes " be deduced, and „ 
7 day 1646. at 4 f — the L 109 ticket Le have born a 
«<4 e of the annualrent then dus of the ſaid . ene then gue 2 "x priF 
Spal fum, 1 507 e find that th . che ſaid e ought ; an m 
the date of t and while t FIGS, made of the ſaid principal fur | 
* i fe to- Ang ers Fu bed bill for L. 2 It was wee py — 
ofthder the oath complexly, and not ſeparate _ e ying that L. 200 ticker from... 
1e reſt, ſince tho they had writ to prove it by, l it, was $4 Leh ranging. Ys 
unefles, and which nullity-was only ſupplied y Sr Alex lexander's 0 
has. he has ne. in, the whole com d.1 


e e + the 1 dg 1 


2 209 ſterli 


414 * IS Saks: 3 N try 
E or E eee ba oh : 


1M 


8 — n 2 ae = 
* 1 


mr. 
3 


| defigned-1 to . ue trary ee. and 
ery ted: Scoteb was obliged w oppoſe their in bringing of the ſame.” uy be 
1322 as — 5 — there is.new. letters raiſed againſt him, The 0 of the Kings, STE 
N e not W „ade be, eee of MS ay the MIO who. in-. 
| formed, ws alagl an red with. and he remembered not what he bend, 
yet he was 4 n wy This, Was. again CRE Garthland upon the 


Y « A % — 
* — 2 =P F 2 
* 5 * . +: 
2 1 Fe F£% N . 
* 
* E $f rn 
: . os , rs * 
| | | 3 a RY > 4 ; | 


2 0 1 


T 1 N 
2 | aha SY 
8 12 r 
\ $A 2 * 


* Ale the | ee kg "The Comma 3 4 found it nele- 

e the 1 _ of, the laughter, and guiky of tend, that 7 1 
the (i cpmnearele whejothe may was, Killed, wich «lord, tl, 

y. require that I mould be proven that 6 

but found it Julliciently 9 — that they 

Weapons abaut 11 | . a8uillicito, they were dl 
_ which een to de eee 


7 
* 


dr 5 proven | againſt James Learmonth that Ty was there; u 
21 , na to the King's party that came from the Baſs — Ny 3 
viewed th and, then rode back to his on party. and atecred to them the fote ſaid words. 
* char the ſaid * bad no weapons, but on a wand in his 
by thruſting his halbert in his belly, and that be 
e him dead, and were at his burial. CThis was 
uf t the wound might have been cured 1 
chirurgeon ha come in n * time of the flaugbter, was at ſome diſtanor 
 frgm che place where the murder wis committed. Notwithſtanding of all which he was 
A xecuted. for it. The aſſize being incloſed, and Bull a wright was elected their Chancellor, 
an the belt werd chat they returned was, chat they found them guilty of being preſent | 
at a field: conventicle; but the Advocate, ihe:Arghbilhop of St. Andrews, and the Joſtices 8 
5 very ied with this imper return, they were commanded back and rein- 
Cloſed. 4 — they had gone abroad) to amend their verdict. The ſecond time they came 
7 Wie Adhering ta the former. They, were. thrudt i in the rhied time, and threatned by the 
Advocate with an aflize of Error if they corrected n hay 1 ict. At laſt they returned | 
by their. verdict that they. were both, os | ee bia EP | 
n 1 * tis though 


rity. * men's lives and ne $a 
our law concludes. all. it bud wick 
EIT . hand) ade of the ſlaughter; but that 


1 4f 8 and having a ſword vr pi dup 


Fe — 
EE Ci, 


$52 I 824 whertow they zufti! 
-< afins . wth a ach 6 word or cher weapon 


& 


omg donor, 


858 Aber i0 be impropriated, 4d-evitandum 2 ud de des ee ito ſpoke" 


1 rey 


: . ; bf. * 
wingham cook'to the 


Fen} Eight or ten witches, all (except one 0 ee) pe 


| 3 Jevil's Arcen in 
ed. Two or three of the witches conſtantly*affirmed that he Gay! 


_ confeſſed! the firſt chulg he Devil Catfſed them do was to Tenvunce thetr'b 908 


MN Bs : that he crudlly beat theny when' th 


5 amongft. them, in arms, having no urpoſe of being pref 
- - ngythe ſermon; but drawij by eur 5 
Tay bay RL orb would affoilzic him from the guilt, Mack. Cin. tit.. at 


2 eſpecially! ſinee it was fully proven char che 


. N as all g. 


hat ee 05 were leme a ne even burger 
nd' che better og e male them able umd ; —.—4 
. C4 ä 


wi them, was was acceſſion enough, if 
me interlocutor was n 
sming to them with weapons ; 
ive hundred be there with f 
© nalted: ipreſence with ebe ar 'M guilty of de 


y' to. ſes what Ts wie. t 


In of being preſent where a murder is commjrred, - fee Seren of C Gde. 1 
the act and e monies leeret 1 ir 


e 80 66% c. 75. and 4 25 
N to Him, and ro the Lords ef heb 

"the ſecond patt of the interlveator which coneerns Learmonth, d ghe- os 
Pa he was found guilty might well: have admitted — ries pr 

nd: that all he meant, was Mlenarlys 7 that they might, capitulate to get of 2 pin K 
inifter, and themſel des, and net that he 1 wieited' them oh warns violence 


es probationes debeiit"eſſe * Hikce-merididne clariorts 9 4 


N Toh . . 1 — % * 
4 : , ow, 2 
a” 6 , oy y # 
L 18 
* 
1 4 "23 * 4 
Wa * 0 22 
N * 
N ** 85 
- U 


um 


Acuſſed before che 17 >Sukra Yer 
"Charles Robertſon and his two 2 0 dee 1 
"was nor raiſed © 58 he principal nor warke pre 


T1 ery he Londs refuſed 10 7 2 8 ö 
_ aflizes ſhould rerurn an incpt and-unformal verde. eee 
= A it ? Ser Mack. p. 50 W ann. 


1 to "this 1 7862 


1 4 151 15 
5 F; 
K A + ng; 1 1 


1 * ; 5 ns of 4 


Amiſerab n 
— E 1 


f ſotwe of them' Wee brought ant al Bir ne i ron 


"ou Ormiſton, Crighton, and Pantcaitland | eee 
_. theſe two' who were'burnt in Salt een 8 May 1 hey agel n named the 
© ſt, a8 allo put forth ſeven in the Lenchend ar Lade, 1 permitted 
Ver ready to'file, y their Lentleu omen and, "others of faſhion 3 but the 


* prelimiting them from en ſe 
permitted to name Mr. Gideon Penman, who had 
ſundry acts af uncleanneſs and other erimes was depriv- 


preſent at their meetings 
| Wien tbe Devil; and that When the Devil called for him, he aſked, where is Mr. Gideon, 


Chaplain? and chat ordidavily Mr. Gideon was in che rear jn all their diners, and beat. 
5 theſe that were flow,. He denied alli zud was (liberate upon" cavtior;* They dec 


: 2 not there. Vet this was crictl out 85 as 
- Shemies of mankind; However,/they' were 
Seen Minifter kt Crighton, and for 


iſm; and 


. their hand on the. top ef their head, and the other on — ER foot, to 


nee all bet Mxt the ewe to his fervice':' That one of them was at thetime with child 


1 nden wg her reſignation ſhe exceptell the child, at which the Devil was ver 
That he lay frequent] 


7 \with them, and! kiſſed them, but was cold, and his bre 


they had done the evil he had enjoin- 
5 757 for chat he was (ſald they) 4 moſt wicked and barbarous maſter,” That he adyen- 


chem the coimunion'or Poly, facrament (1 rememder in 1670 we herd 
ared i „ wee eee. and at- 
1 | : __" 


— Sibte mols.w aint rr ortna/ ory — blſph ouſly'n 
Athen, if they offered to truſt in God who left them miſerabie in the world, and neither 
_ "h& hor ive Jokes ] ² .. —ͤ —Ä—— = he bad, | 
bbs would not cheat them. That ſometimes he trantformed' them int) bees, 'x 3 
crows; and they fle to ſuch and ſuck vemote places: wich wis impoſſible for tlie Devit 1 


0 do, w rarify che fübftance of their body into ſo mall & matter 3 e's 
|  mighrtakvaway treit Fit and 283 er places, leaving ther doc coy tv, . 
33 were 1 


9 —  whiely dleep;” and in 5 ve - 
eprom or res only in rheſs'dilboſis erahſpots thee ley fo tp wer . hi 2 3 
wake chem Theit confeſſions made many intelligent ſober ſtumbie ment 
1 them. See at the end of F 16% ahr e Gſcourſe about 5 0 
_ witcheraft; on the oceafion of bewitching of Pollock Maxwell, and Janet Do I 
FVerer of ir; Jeſeph Meud's ſtory of the Hevib's apeing Ge od the Tat 

| Mexid6; und Camerarii\Meditar. e tentur. 0 r e. 70% There a Ne of ode whoin 
n * va Sheng time was proſecute as 4 witehz becauke Lerchen be ug croi | 
| eee Fo) dow; for chore wy dhe in Seoffth® 621d cure it, ant 2 85 
nes —— — 1 the bridge of Barer enge abr 108 1 
de int imparted” che tale, he” eured Him by apf 


=. 


Sees any of tem den kd che © Dk vit Sante unn 
1 oo "As for-th e r Mons fon Sehe 


50) . hero tg ir ts bled = 
5 . en ne . be cauſed 
. ne mr" rhe Pope's" r 

| Aalen derne av Romv; then t red: Mr. ar ; 


f — "moſt 4 wing 
: Where they are e | 
5 "© and make him g of erb. | 


7 propoſes 7 bee 4 "to ſe = bm imo ther aud qua- 
f demanded, his abſtrating His fpirit from all ma- 


# Nice dend a0d ouncing his \biptifmia> Engagements: Being amazed” at 
8 he falls Teen vhereat they all diſappear and leave him alone. Then he 


began totorethink what i become him if he were left to pay that Vaſt reckoning, not 
> having zr moch on hint as would defray it,” He calts the boy, and ate what was become 
8 erk chef What was to pay? He anſwered there was nothing to pay, for they 
f | kad dene ie, and were gone about their affairs in the city. Some ſaid he Was left in aJacks, 
but chis relation bis fon affirmed to be truth. As for appearances, by which the Devil tas 
Antes dead bodies, and made them move; ſee of Cornelius \gripps and many'6 
A ce very clean, ws to juſtify him and the 
reſt from th on of magick. There one or two of theſe women that denieé 
and ſo Were ſet Keen nine of them upon cheir confeſſion (and fo ſeemed very ra 
tionaf and pe ) were ſentenced t be ſtrangled, and then dur t, which was mortfy af 
ter executed upon five of them between Leith and Edinbt reh, Dur wen 


burnt ar Fatnſton-muir within their on pariſt where 


gate commiſfion to Sir John Nicolſon, John Clerk of Pennycuice, Job Jonah of 
aber and Mr. John Preſion, Advocate; to" judge — were defamed f 


who 
be in the Lonebead of Leſende- e \ 16/067 AAR Ver as o * 
* * COUN.: Catharine Liddel'exhibited a complaint agu inf — Rutherford 1 12 
: den duff to Moriſon of Preſt and 1a orgs David © Cowan im Tratent, bearing 
| detained | 


' 
4 


| % 


for opprcing him by ning 


he — cone 
uncover his head befure the 


2 — 


n 
— — De in et! | E- 
— — ERS 2 


1 


= 


. 


— . — = ; 2 A _ * 
2 | > "I 
| e — . 
8 Exh = 7 4-3 = iS. — 3 Y B is 
a > af - ** 
: 4 » b — * C > , 8 * 


* _ 2 
py ; - _— x 5 * 
4 * A = - — A . 
mY 6 = 8 % 2 
2 — ** — - - 
— 2 


e , —— =. 
— — . egimen 5 8 


x-procciiztion or « — <f 


againit Maclcan. = 


—— 1 ieee 2 fx "of PRI ni 8844 50 * 21 2 8 : 
denen 66-4678. | Mr--Al ESE hen | 
— turing each of chem ay — for ſecurity af N . 
 maſtey dee fach of Steware of Kertleſton's lands, Mr Thomas w inſeſt in Jeveral lande 
— Leto. Alexander Min was . 
2 ixe them, in a Poing 

Me Thomas: produced: _ 
Eaſt-Lochian of their fam. 
- Aleganden crane — 


* granted rie to the cen of che lands in 


4 


3 . 
—— —— 


. . ＋ ; -Þ * wu 1 8 1 . 2 - 1 . . 4 k 

|; . 1 | : F 

; * 1 5 2 5 L, * 
2 * 9 4 $75 * P. e YE i& 8 


> 


— W — - 
——— 0 RY — — — 
. 8 


—ͤ——Z—Z— 2 — —e—ũ—ů— Ü — 
barns ” " 


— — 


—— 
” 


äöF—ä—y— —— — — — 
* 4 — 
— 


— — gm" 
mY 4.12. 
— 


7 22 
— d 
rey 
— — 
EZ 


Yours 


7 > 2 — 
— — - 
"m—__ A — 


= —_ 


— 
2 


* 


* * * CY 
33 ; - 
a _ - — 8 — 
e (OT — A — 
4 - — — - — Pry 1 
» 8 * 4 — — * 2 \ 8 —— fo — 
3 > _ — 
_ 4 * * / * 


at Bs 
— —ů —H 
5 \ . 


| Ve 1k fn © ck thay AI 4 yarn ut es, 
= bona poten, 


r 


n 


- prote 
e fine, e en 
1 —— The Lords we become 
11 a 6 : s | | „ 884 


#1 1 2 
of the 


0 Gy, by Tos 
to reduce them on t 2 
3 13. 167. 13 -Y 8 ®: 1 
hi ick hin renght, for e 


1 N N 'S was contained in 
at lealt iy that comer of t. 


" a 


? 


| r Edinburgh! cine 
E charter party. The . this caſe approved 

tion judicatum ſeafareing men; yet 
Knee H the affair might. be ſummarily Al. : 


cull 4 Ski 
8 
cauſed try whether the defe 


time, in which caſesthey might baye inclined 4. . 2 with a ih a pens f 
regard this matter would run” to ſome time, and | 


in_Holland, Therefore thy ef 4 55 rom 


. 

\ . 
1 { 
14 

* 

tl 

96 
_ 2 8 

4 

l 
3 ? ö 
11 

; 7 N 
3 e 7 
be 
1 ul 

++ | 

7 
\ . ö 3 

? _ 
' . - 

;4 

1 . 
J $ : © 
* I 0 
ö i 
I 
r 
—_— > 
1 4 - 

9 
* 
19 : 
' 
f 5 
r 
Vy _ 

+ 
\ F 
 L5 = 
* a 7 
b 7 
1 ' 34 
[þ 
41 | * 
W Z 
* 

24 2 
| \ 

N 

=. 

55 4 
1 a 

» 

* «4 ; 
_ 

T . a 

a 
IL 
£5748 
4 . 

4+ » 

#* 

| . 

N : 

. 

1 

. 1 

" i | 
; +82 

. 2 
5 Fl 
4 „ 

F * 

* 

164 
4 * : . 

En 

i * * - 

& 

N 7 5 

9 
0 | | ” * 
* 

1 47 
. " 
A 
4 * 
N ; 
3 * 5 
on 

"1 
[ * - 

k | : 
Aft 

29 4 4 
us © . : 

Wh 4 = 
* 1 
2 
+454 

Iz 

i : 

» 

199 F i 
N 

7 5 

1 a 

* $1 

4 : * 

9 ö 

85 | 

. ; 

4 

1.77 

5 . 

11 

9 . * 
F a ED 
: T4 
* . + . 

ky A: 

_ - 

4 J > 

— = 
19 . 

#7 . " 
= 

. 

* 

1 , p 
J . 

+ 

«F 8 

i 19 

+. * 
7 18 
bs * 
nt 

183 

45 4 

A 7 
$34 8 
„ 8 
1 {Tz 
1 1 
* "$0 * 
=: 

19888 7 
i 
1 x * 

: 2 ; 

x ; 

1 : 

4:3 i ” 

ue 1: 

4 11 + 

1 fy 

i] 

17 : 

* 14 [4 < 

„ 

. 5 7 
E x bi 
53A 

1 

* * 

. , k 

»- q 

+. 

. $2: 

TT - + 
. 1 

wand ” 

- 5 

7 427 

—_ - 

1 8 
1 
— 2} +> 
5 4127 
1% d 
55 My 
Bt 
4 
. 
+ > 
1 
£1 5 T: 
$346 
{id — 
(+, 
{XL fx x 
. . 
p EEE LY 
ne 70 : : 
IS. 
1 ” 7 * 
-Y . 
_* 7 
_ g 
4 ms 
— 
© FF; 
1 
= 
ws 7 
| 453% 4 
7 [ x 
\ 1 

0 _ 
* 

is N 

24 4 r 
1. A. . 
"43 
$4 

12 
*1 RY 
27 4 5 
8 ic; 

* . 
_ 13 

. * — 

* 
* 1 . 

1 141 

5 „ — 

111 \ 
- SV 2 ” 

:: il 

* 

445% 

, f 
Fh * * 
C7 | 
34 ” 
* 
* 15 
\ 11 . 

n b 
a1 
4 r 
53 
a» . 

7 

[ 


— 


1 


0 - — — 2 
- - s a .-x- 
U 0 — G * 4 — — 
— 2 © : 
_ — a - - ” 
"= 
* ** =p 
js xs — 
. ” 
d . 


— 


Eo El Wilton by brother xalited,). the; 


K Mira 4 . 


Ga: ee "Tit. ** quid: alienart licet wel MOR, « 


| eck in their, tutors and curators. goods, wh 
> 98 nas given, them no fuch privilege . b. 


| * E ſufficient, bur found. the pr 8 10 
| 0K the ber w 


1 "prove. that Landy” purſued; 


Baits. "Then Wimaw 
Th 2d cogtroyerted poin 


— —— — — 
— 


_—_ Fs xaule n 8 * 
raduced PER! — 1 

o abi M che truth thercot, (1 
quilibed thus,” That the trad (i 


V. 1 5 . 3 
berwixe, het contract, and Maffiaze, 


e from ber brothicr Laurie uote pon 
. 3 7 7 0 old en it was done and ky Abe Lond This | 
and, abſglutely.at che truth: 1 Vid. infra d Dec. 127 is Was 
. hat they had done formerly. 1 in che. e & of Lach 1 in FA Ws... 5 1 ar where 
w Or heir, hs 7 x 125 1 n * 1 3 7 N 
une 1 77 27 . ; F as: 3 2 | $ os has . GER ES | 2 
. ee la CLERK e eee eee ee 
8 1 Jinbur oh, 5 „ and the 155 he had; obtained, agai chem, he... 
r, Sir "Lockbart, cthonght bis tos could vot be forced nor obliged ip law . 
| iy Daw bs derganded of e . de con hy" 
ney..if he was paft 14, et 29730 ow e chen. 


Re I 2 


| bo: lennes of eren „aud Mr. Jus me maſon 2 Cs 
221 I-Clarators of their rights of property, comnponty, | 2 
; mir 5 We wherein Piifoddels. craxed te de preferred i the probation hee = 
regnaptiin R condeſcendence, and. he bad a bounding evident, (very old) of Ur * 
15 of Aberdeen nog or e 


x Mb 
; 4 1 Ig N SS ISO) . pe” 4 "ors wh" p . 1 8 a 7 9 ” 05 
* 1 © < - 
" * 3 . "= of. - +4 ; * fr 1 - by” nf A 7 * * 
ua. + 1 8 Bock L 28, 
= __ . 
=o Ki, * © t 
be; * Nl. : it * 
te 1 Z 2 * 2 * F — 22 2 or 2 > 4 2 , 2 2 
388 - { 7 v. s 


1 AER 2 X 7 8 
N - 


In. the fame c Tg 5 ay pon! 555 
un 5 


ſulfcient to ſupply the e e, 


. pg i Tad bond to IS © Xt . ES 
trary t thi alſo to what was deci 4 41 July 1678, between Tillicqu ry an 
. VN .ctaved; TO oath of ealumny r his ſubſe WP 
nt Was, "Withaw' *comtenlled Lundy beboved to defalcate : the, 
— of his compriling, becaule 


Ecauie; being executor” qua' creditor confirmed to Sir, John” 
Brown of Fordell, bo ha ſuffered John | Hamilton to recover; as another. crediror . of For- 


215 between Vans 5 Malloch, al lowin 


dell's 5, 4 decreet againſt him as 1 "which'was colluſive, und he would: not have 


done, unleſs he had obtained ſatisfactibn for his on ſum kult; he quoad the ſuperplus be⸗ 
in n to con-creditors as any other executor is. The Lords found the pre- 
abt tion founded on the decreet recover bi Sr Hamilton 49 01 him not relevant to in 
"fer * uſion, and therefore rejected chat arti cept Wiſhaw would'prove that Lun- 
« Jy or Olip hant did actually get! payment of the fon | nbd! » Sir 6. Lockliart ap. 
proved of this decifion. Then Wiſhaw that: Lundy had been in mora in not do- 
in diligence. " Anſwered,” An executor creditor; yon renetur ad 'diligentiam.” Vid: ult. June 
1051. and 4 Feb. 1679, Wright, anent this queſtion, if an executor creditor be ob- 
Used to beige een be liable to "aſcribe and! accept che ſum in N to 
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myſelf, to be Advecares:for the town,] but the- 55 and piety of the cauſe p 
lanced;theſe diſadvantages. Thar the cauſe Was 1 nded. | 


—— ſhould participate. of our tem- 
chings The good town with much ſatisfaction had its. gates 


; and were; noel glad. to an at lo great improvements, 'of their 
ation, like the circulating of the hlopd-in dun wein, 

the: ag e-kindly.'nother fendFforth- her, colonies dack-fo Ts, cguntry again. Ent 

h; he reduced the Commons 

me HD. their; Avengine ſeceſſion, by; bis witty, demonſtrating the bad conſequrges 


We Laer who are the Pr 


ba The Ae ways ow Miniſters were. mY from. time 10 — 4 
of Edinburgh, ſince the; zeformation- was publickly owned in 1560, were, here at 
length Ja 'Y "rhe hiſtory whereof was gathered from the town of Edinburgh's ſtatutes, 

preſented what, was. the preſenc ſertled- and conſtant revenue and funds out of 
Which nad their Miniſters, and Low much ſhort it fell, that they were forced vo | 
to make up the deficieney z and that thay now wanted 
n the Ack of Sed: of the 
Lords of Seſſion in 1 647, whereby the Advocates and other Members of the College of 
Juſtice conſented, and bound; themſelves. to pay that annuity at ſive per cent. It was repre: 
ne act, ner any deed of the town , but ſtanding recorded 
in the Lords of. Seſſion's boaks, That nad verborum emiſſiones in tipulationibus were not 


ſeriouſneſs, before the Lords, che ſupreme Judges ordinary of this nation, and of hich. 1 

may ſay what the Emperors Honorius and Theodoſius uſe on another account in IL. 19... 

de Teſtam. Omnes ſolemnitates ſuper are videtur quod inter tot nobiles probataſq; perſonas 3 
init velris quaſi. poſitum ef) teſte, principis conſeientiam tenet. This act 
was not dane in a cotner, and is now roborate with the 3 poſſeſſion of a — 
preſcription, never being once drawn. in que The next. remarkable ſtep in che pro- 
greſs is the act of Parl. 4549. 3 and altho it be a 49 act, and ſwept away by the reſci — 


one, yet it gives 4 moral reaſon.” of evetlaſting verity, diz. That none can with: 
draw or ſeek to exeem themſelves from the proviſion of Miniſters without contracting 


6 great guiltineſs before God.“ And of the juſtice of which act, the Parliament in 
1661 were 78 convinced, that they renewed it; and upon that act Joes the good town - 
likewiſe. found. And the College of Juſtice may be ſo kind as to conſider, that much of 

the town's debt is contracted upon their account. For their accommodation, they h 

built that noble fabrick of the Parliament - houſe, and reared it on the place where their 
Miniſters houſes of old did ſtand, being St. Giles's church - yard. They built the Trone- 
church, brought in the water by conduits, Sc, c. To whom were they doing it? 


were they not — friendſhip thereby for their own ſouls? (if this expreſſion may be 
| pardoned, as ſomewhat Popiſh,) Is it not to the city of our ſolemnities, our metropolis and 


capital, the communis patria for citations and confirmations, erected in a royalty a tempore 
antiguiſſimo, adorned with many glorious conceſſions of our Kings, complimented with 
badges of royalty, and parcels of the ſovereignty, as ſcarlet robes, a ſceptre and ſword; 


the chief Magiſtrate made his Majeſty's immediate Deputy and Lieutenant. and ordained 
by his Majeſty's own ranking to take the precedency, within the town's liberties, of all 
\ubjedts, * to e my Lord Chancellor. That this incorporation (like all other 
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purtis and the reſt of the College ar pr 
. has — 3b ; 
chat they have mer ſometimes to do no other thing but to ratify the priva- 

| dor, in Q Mary's ad Parlament, there is only one act, and tis in favours f 
Fa. 26 and in che Parliament held i in m 1593, there are two acts in that 
bo the Collge of Jl, 2 I. rar yr 


1 ne — — 4 
neither — — avy policy. — ntry town's. 
exacting annuity from them was an unlawful and. irregular impoſition, -contrary-Gaithe ge. 
nenl laws, and derogmory. in particular 4c their immunities and examptions: 1 | 
tunes, impoſitions, Ce. (of which 2 of the Saen 
they were founded in clear law; viz. a act of Parliament in eee 
_M their in the moſt 


At in 1637. ae, Thar ir ws» late, ͤ paced up at the yonl uy 
pf « ſeſſion, and afterwards diſclaimed by the moſt eminent Lawyers. 24, It is not bi — 
nor obligatory, neither upon themſelves nor their ſucceſſors. Not upon themclves, be- 
cauſe not ſabſcrided 3; and in 1661 the Lords old not ſuſtain a3 a&to prove one's = 
_ confent without his own. in the caſe between Oſburn and Buchannany/ neither 


eum it bind their ſucceſſors in the office, r 
is not in law t he habilis modus to bind a corporation fo as to wake the deſoend, it 
nat being in any affair depending on the nature of the univerſity, and It being in matt 
odioje, 1 burden, it could not be; without a precceding warrant under their 
hands to authorize the faid ſurrender, and de remain for a monument and inſtrument 
S their flavery. As for the act of Parl. 1661, a ratifeation of che im of 
the meth Hg, it to be paid by the:Members'ef the College of Juſtice, a5 well 
8 0 the reſpect was to be had thereto, becauſe it was only a pri vate 
2 of Pari. never read, debated, nor voted,” but paſt among the ratificati- 
i is pretended that Sir John Gilmoir, then Profidant of the Seſſion, took it up 
particulars; and therefore, it clear} 23 the act ſaluo jure 
Henle, and muſt ſtoop to the publick law, in chat ſame Parliament, ratifying the privi- 
JTeges of the Schon ; and Sir George-Lockhatt urged much from the words of the act ſalvo 
425 the Parl. 1633. That the town is ill adviſed to contend with them frem whom 
þ derive much, both of their grandeur and wealth; and if the Seſſion deſerted them, 
| anly ſor 2 while, it would cxpoſc them not only to penury, but like wiſe to contempt. = 
= this was __—_—_— for the good — we, > they were far from en- 
Wing „flouriſning ege ce; and happy might 
| they be, part of the town's: concern being wrapt therein, but! 8 caution- 
A and. qualified, as the acclamations to Pompey were in Rome, fit ſalvd bajus civitatis li- 
| Serrate potent. It is not fit the Seſſion ſhould, like a diſeaſed ſpleen, grow too big for the 
| body; chat would diſcompoſe the whole politick frame. For ought we can know or con- 
every s family in Scotland that has more ſons than one, are deſiguing 
wem to follow the profeſſion of law, in the next generation the moſt part of the inhabi- 
rants in Edinburgh ſhall be Members of the College of Juſtice, were it reaſon that they 
Hould plead immunity from the Miniſters ſtipends, . the far leſſer part of the bur- 
„ e eee * Mem- 


bers 


or 11 Lon. 3 obs ron, Se. 
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bare u ant rocundod, amd we will yiehd-up the whole cauſe; + "The miſtake 1 fun | 
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—__ whertar there is noſuck thing an If bey the ct of Sed. 1637 men- 
tiom their exemption by the Secret Council, the bene le u narrative framed: 
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.. KKK | docere * 
t, "bur his — — and which, as it is ——— law, fo fe 
ar the bar can or will deny, but they h | 
5 acquieſeed in the faid act, by paying their annuitics to the town's Collectors till of lars. 
Whereas tis allcdgrd the afts ging privileges to the Lords of Seſſion comprehen —.— | 


— — deny them 
to enter into and 
is. Now, in other ſocieties do we not ſee chat 
— — An aft of the town Council makes the town, and the ſuc eed- 
ing” — — Hable for che debe therein. © See Durie, 23. Dec. 1626, Peebles contra 
IH 5 of the Seffion were to renounce your wadſet right of the 
2-mills, nccdcc there any mare bur *jedicial aft? the conſent and*ſubſcriprisn"of 
är in fack = cul, collective bodies ſhould never conie to an | 
Hrion ef their affairs; forremead whercof, they either bind Themſelves by their act, ora 
—— And Ofborn's caſe meets not this, for there the Judicial aft was þ 
| made up ex invervalle Ege r r and do we not all know, that the append- 
ing che ſeil of the priory and Church of St. Andrews ſerves for a ſufficient 
bol of the cunſcot adhilicc in the adminiſtration of the deeds of the bi without my 
fubſcripion? Whereas they would thraft the towns act of Parl. in 1661 for their annuities, 
| uite out of doors, becauſerhe privileges of the College of Jaſtice are ratified alſo at the ſame 
me” Is Thar is foo jave geners per ſpeciem derogatur, L. 80. D. de R. J. That 
the ac of antics is both-poſterior to theirs, er poſterrora derogant prioribus, and does 
nd the fpecific caſe — . 7§⏑%«],§«2 «ß, 
—— be liable, and fo muſt from their general ratification, which ex- 
at Al hu in the bulk ; ” and” t> unqueſtionable, if the Parliament had 
been whether they mtcaded by that peneral ratification to exeem them! from 
— bar the Legillators would have anſwered negative. And the 165th act 
1893, poſitively diſcharges thar 10 "ats of Parliament prejudge Miniſters livings. 
Neither is this act of Parkament the annuities a private act. nor does it fall with- 
in che compaſs of the act ſalve are. For iris not the or not printing of an act of 
Parl. that renders it either but tis the ſubject matter and univerſality of 


veſted with that — 


or 
ins extent, ot ſancion ; and the Lords of Sefſivn are intreated to caft their eyes upon a de- 
cifion obſerved by Dury, 10. Dec. 1622, the E. of Rothes apainſt Gordon, where the 


Lords found a aft of Parhament there was no ambiguity reſulting from 
rhe interpretation of it,) fell not within the act ſalvo, and that the Lords had no power to | 


decide whether irjuſtly or anjuitly ſtatuted, but that the ſame ought only to be tried in Parlia- 


ment. Ser alſo anent the act of Parl. rehabilicating Francis Stewart, and Haddington 
in his Preg; 1611, tells, the Lords 


reproved an Advocate, for debating the le- 
gality and Juſtice of an act of Parliament. Sothat the Lords will find that they are not im- 


powered to meddle with this act, much leſs to go over its belly and annul it. And tis 
with no fmall averfion that they contend with the College of Juſtice, bur they cannot be 
otherwiſe anſwerablc to that fairhfalneſs of them, they being only curators, over: 
ſcers and adminiſtrators of the town's - and none of which they have power'ei- 


ther to — — or give up, — —— act, Parl 1587, diſcharging 
2 Whereunto 


* was e e That they nad not inſtruct a 3 4 
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paſa from their con 


town did, but —— fat >, 


town, might not be their Judges in any aſc. 1; The K. 
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poſſeſſion chat the town has, i, Tis violent. by-Ulcgak Ping. ade Tha Law- 
yers, what chey give of that kind towards the ſuſtentatĩon uf the * . 
4. bene volence, not as a debt that can exincceſſitace juris he exzanted. And if the town will 
mpulſitors, the C — will very chearfully contribute and a 
ki — — tho iniſtera, 5 — 3 
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n had reſtricted the ſaid . con- 


the College of Juſtice had obtained — — I 
Down, but the ſame was now doſt. nee, endo. booked. - Then the, Lawyers re- 
100, e hoy — Juriſdiction civil or criminal, that. abe 


ſcamed to, yield, that 
ne town ſhould. only have imperium over them 1 1 | 
2 the Seſũon 1 Lords were ouly 0 be apple to im en cales. Some 


city; which i 16 23 publick good. 1440, Cravodghas it might be found — to keep 
ia.theirown — ag without © —— ce — — being — on, and their work 


5 confiſcate by the Trades of Edinburgh, and their Deacons, on the pretence of their privi- 


leges contained in their ſeveral ſeals. of cauſes, which ſeem contrary to publick utility. 


sto, That they may have convenient ſeats in the churches for hearing ſermon, and that the 


meaneſt Burges may not be preferred to them, as has been hitherto done, in competitions. 
And here when it came to a communing, . they craved the high Cathedral Church to be 


College of Juſtice, and to have 
their own Miniſter, and they would pay him; but the town of . —— 


an patronage within their bounds, in the undoubted right whereof they are tated, 60, That 


free. And as for theſe 
laid on by Parliaments and Conventions, that, according to - jr of. rhe — 


of Edinburgh, and particularly in 1660, che College of Juſtice have ſome of their 
en e * char they: be not unequally e un — 2h their 
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| the eſſect it may appear whether it has been applicd to the right ule, entre ori 
the town's debrs, or if it has been inverted... See anent this, many things 
up and down in other cullections beſide ma! Nena, The mortifications the town ſets 
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©  gaiaſt the inhabitants of Kirkaldze, and others aſtricted to his mill; ph pip Mie, an 
e of the Regaliry-courr of Dumfcrmline made by the Lord Fyvie, in explanation of his 
decreet· arbitral in'1603, appointing them only to be liable in once multure. Allauged for 
Adborſhall, That the ſaid act is null, wanting a warrant; and Lord Fyvie was fans officio, 
aud in 1620, ſo long after, -could. Liteon. rbch eſpecially by a gloſs of Orleans that de- 
| the tent. 2do, The inhabitants contended, the interlocutor anent two multures 
concerned only the fears, —_— and that the clauſe, tboling fire and 
water, by the received opinion of to be underſtood of corns which 
were imported and killed and milled wichin the bonds of the thirlape ; but did 
not extend to corns , (ſuch as malt,) and afterwards baken and brewed within the 


town. And Craig, rn that 
, killing and cobleing, but not baking and brewing ; elſe their meal for their pottage, and 
bear for cheir por, might be muſtared, which were abſurd. - Anſwered, That they opponed the 
interlocutors ; and if this were then they might grind all their corns before 
they brought them within the thirlape, and thereby render the purſuer's right of 
unprofitable, which is contre le fidem ; and the Lords have already found what they 
conſume in their own houſes by baking or brewing liable, and fo tis res hactenus i 
And for their acres, they are in no different condition from the other feu acres: 
And they muſt likewiſe be liable in the multure of ground malt; becauſe, by Abbotſhall's 
infefrments, all that tholes fre and water within Kirkakdie is thirled to bis mill ; but ita ef, 
malt tboles fire and water there, ergo. For the town ſee a decifion in Durie, 
23. March 1624, Mack. and Bartalas ad I. 15. 5. de publican. Probibitus abſtrabere Bla- 
dum poteſt auferre farinam, becauſe tis a different ſpecification. This citation makes for 
_ Kirkaldie's See Weſembac. adi. 77. F. S. whoſe opinion is contrary to 
Bartolus. - This being reported to the Lords, © on the 21ſt of Nov. they, before anſwer 
to that anent the extent of the clauſe of fire and water, ordained both par- 
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vo titles to his oath. noms — . ha and „ 
; ey will prove aliande, viz. ſcripia and crave 2 diligence for recovery of writs, 7 
= wy he not only deſigns himſelf heir, «(which were not per ſe relevant) bur io obliges 
himſelf if ned bees to ſerve heir; This the Juſtice - Clerk refuſed, as againſt all form; 
but im regacd the purſuers offered to make faith that the writ re | 
ba ordained them tw dopone eee e enen . he allowed them a 
mort term but no more. 3 8 
December. 4678. In the action Grey of SKIBO contes-Colin Robertſon, my Lord * 
Newton would not permit Skibo to propone ĩ by way of exception, againſt his 
fatherꝭꝭ bond granted to John Robertſon, becauſe the bond was not produced, nor n campo 
andi there was nothing produced but a decreet wem upon the bond; and ſo except the 
praduction were ſatisfied; they could not to-cognoſce on the falſehood of the el 4 
and thenefore he decerned, reſerving their ĩ jon by way of action as accords. 
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c. meral And alimenc: furniſhed. — Balfour, is „ during 
4 fme-of 22 — the Lords declare they will fuſtein the ſame, in mes bowl 
| the} be hiſtruted,” in enn uz e e 
_ Vide iafra zuh Jan. 1683. , onal p47 Soon n 
Lo! F 85 ga bur. oy; c ion Kasette N | 
ord Forret, again ohn raig News" 
ton,) The Lords, notwithſtanding of th decrer prod, do ordaina new viſitation 
eto be had, and witneſſes to be examined brine ine, both as to the Moor, and M. . 
2 of Pitleſſie, and Ramorney, the wit neſſas not exceeding fifteen im either 
*. cauſe, for either party. And they baus na regard. to the witneſſes already adduced,” nor 
o the deerects following th in reſpect the welth's intereſt is reſerved 
*thereiny* the Earl of Crawford, heritor, was chen priſoner in the Tower of London, 
_ nd the widſetter was not called; and in that the particular depuſitions ate t 
, ſobſoribech eicher by judge, or witneſſes; but only in the end, by the Judge, and Clerk; 
1 ſev ra leaves af the depoſitions are hoe marked.“ * n * 
ei 8 there was « eee in the eels f one Caldwed, faſtaining. 
cho? I ſubſcribed by the parties. It may be, they could not writez or this «ty was 
wbjeted. Some Hon) in the time of the'Engliſh-ufurpation, it was not neceſfary that 
es ſhould ſubſcribe theif depoſitions ; but this 1 hardly truſt. In this cauſe it was de- 
Tg, that this decreet being in fore; upon a plenary jon,” was now jirreduceable, 
t be reviewed un — 12th 20, Pari. 1661. But the Lords 
; went 
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| ble, and fo fell under che yas marizi of the hb — ham, 
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3 in he contract > mmirriage of 'Margarer Crawfard-were 


— fake, che rims of 24 — 
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A Ss dork ce e Sees CLLLAND & Bs. 
michl, a alt n. 6678.) The Land- Ce ao. SIR 
| Je meds ther when they ſuted and offered him, Hemilion of Grern cithes diſc! 
PEE them to take him to priſon directly, or in wards of: ſenſe... The gen 
| r de viz. Monat, and fir they doped, That Goren, ah 
accept ef hn chere, at his own houſe. Gat pre rr de 


EY » — a oe prwnn; nd —— e 
_ rr ad CET Wn 


1 — ma — L 8 1 FED, 
lancr-houſc, 


43 


I 300 p) * "his dey a in the 

te doe bem im palin, who — 0 2 repelled the alledpe 
une ef preſoript (Gor. the xelifi, in ſpect her might, is not from a third 
"= nd; and that his ſaſine, not having, proceeded an a 4 N 


3 id rk Nor 167) el EY —— | 5 
« 2 4nd-cherefore that their portions were ot mot due at a5, but; only t their — 4 
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here, nos ſuch. pub. 
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, Earl of Serxchmore to be preſent wich chem w ſee it orde y dene. And vet Frovoſt 
| Vin this . 2 e e en ee ee, e e mY : 
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. | gands- In chis 
9 the Council w diſpleaſed with George Leung, becauſe in purging; the witneſſes of par 
DR | goku hey ha en 3 Fee ive wi nothing 
—_— me they have deponed: And v 292 9 — . 
; George had gi ven ſome « a dog D a. 

| . ſeveral Council ray vor fed t to > come in wil | 


Ss wem. Sie of wimelſts.e; aol 
- "" Eodem die.” Ar SESSION, # bill was f iven, in by Mos Join ELLIES A | 
be woeld kill bim; md fake, Phe Mr. John Ellies had betray od General Dal 
is his cauſes.” The thrextning docs nat infer cinſel of the plea is he. act of Parlia- 
"ment, which ſpeaks only of beating and wounding, yet tis crimen in ſuo genere, — 4 
in the Seon bouſe: Aud chevetfors the Lords recolnmenied to: Newton, in order to the 
_ paitiſhing of the parties, that he ſhould examine both , and witneſſes, upon the whole 
; i | $ of che bil. See the proceſs depending betwixt thir parties, July Ge $i 
— R nb 1679. la the action John E PHINGSTON, and the M 
imo; the E. of Lothian, for payment of « fam contained in his facher's bond | 
= Det. was 2 publick debt, and never a delivered evident ; -and James Chalmers 3 

u x among Sir Thome — his maſter's ;papers, blank * the" creditors name. 


with 
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— — 958074 referred th 0 
: r * nd, eee er to — claim, ordain the 1 inſert in 
, f aliveJ*to be examined; where and urhen — and what the ar. 
8 —— gued at the time, and what was the-cauſe of the g and - 
wa Ir: Mark Caſſic of Cockpenm, the Lord Jedburgh;*Campbett — tu 
„% thers, to be examined if this bond was eber poke of; or mentioned by Bahmerino, fre 
time of the tieaty, and communing, - betwixt him and old Lothian ; and whether Bak - = 
1 refuſed wo Tubſeribe a general d "decauſc this bond wn not 6 
Js on ; wo —— * e N ks ee e N ee * * a . 2 
Ae, <6 pM Clerk, is very | — fo thar if 2 like — 2 I 
dp that kts wilt ſoftain action, and wks Judge; or Clerk; liable for re 
payment of the ſum fo'u decerned. —_ Hitomi m fecer,” nes no gr 
in dammum, at rr . Al. de extr. cognit. See arreſts imper. c. 14. Ab 1 . 
1573. * lib. 2 0%. 75. And 1 bear that the Leut lately found a worn 5 Ble to a debt ot 
pronouncing an unjuſt decreet. #14. tit. Dig. de mag. convemendis.” e ters RH _— 
— The Lords have lately permitted a” Porter to advbeate is own cauſe W © — 
anne . Ser foly 1672, Bell. N ee 2 
TEN DS in the Ear of WIN TO Ns caſe with the'Arehbiſtiop of St Andrews, | 
ing che reinds of Rirkkſtbn, at leaſt the tack duty, and refuſing to accept of the OO 
Sir G. Lockhart was pofitively of opinion, that the valuation led of theſe teinds in anno ö 
1634, could not prejudge + the ſtandin "rack thereof, a albeir the then Abpr of St. Andrews,  *' 
to hom the tack· duty was payable, bonſented to the” ſaid decteer - of Valuation; becauſe 
he being g only adminiſtrator of the beneßce, he might indeed bind himſelf; during his own = 
— and poſſeſſion, but he could not wrong his ſucceſſors. For here the valued 
duty was far below the tack · duty, and ſo was an evident dilapidation, and diminution of the 
rental of the benefice, which is prohibited by the 10 iſt act. Parl. 5. 1581. As alfo het 
che fame valuation might yet be quarrelled, and was not preſcribed; berauſe, 1, The 
Biſhops from 1 637 till Ae were dun valentes apere,” contra ques mulls currit a Par- 
240, By the reſtitution of Biſhops; in che firſt-act f Parl. 1662. e reſtored to all 
| they had right to in 1637; but ita ch. the ſaid rack-duty was due to Aveo 1637. 2 
- Thought alſs, the Miniſter's, augmentation would not deduce of the faid-tack-duty; becauſe 
the faid tation was not obtained by way of a legal ſentence, but only impoſed with 
conſent of the heritordz. As alſo, that the annuity. would not be allowed to the Earl here, 
derauſe of the 15th act, Parl. 1633, eneeming Biſhops teinds from payment 4 
annüity. A 10 that the fiall of vo merks could not be deduced, becauſe by the 
che fal, it was allocat,' and laid on a- ſpecial ſubjedt, "different from Aber einde Gir 
Forth of the feu: duties of Winchelburgh, and ſo it could not affect the teinds of — Few 
nor be retained out of the tack · duty icreof."* Albeit it is thought commonly, that Biſhops 
areimpowered by our acts of Parla- to ſer" liferent tacks, at leaſt 19 years tacks, of their 
teinds, or other rents of their benefices, (as by 11617, r. 4. ber. .| Yet now there are 
ſundry who queſtion it, in by the Biſhops ſubmiſſion to the King in 1627; nd 
the King s derreet arbitral thereon in 1628, Church - men ſeem to be reſtricted, chat they 
7 40 not Preſulge their ſucteſſors in office.” And on this ground, Young, Biſhop of Edifi- 
intented a reduction Againſt Ellies of South-ſide, of a tack of his teinds ſet to him by 
chart, the immediate preceedin Biſhop, for 19 years; and his reaſon of reduction was, 
that the teinds were valued before the tack, and that no biſhop can ſet à rack of valued 
tcinds for a leſs duty than the valuation. And 2 ſay it was decided in favours of the 
Biſhop, by the Commiſſaries of Edinburgh, in Jan. 1680. Vid. 2oth March 1683, a ſimi- 
lar caſe It is certain that Biſhops mult ſet e wich conſent of the e | 
act 15th, Pari 1621. But ſome goa ares 4 and think that Biſhops may ſet tacks, 
both for their Kferime, and for 1 begin to run after their death. * any ordi- 
nary beneficed ſeries may ſet for hi life Meme, and three Fran thereafter. 'AQ 200, Parl. 
1394. - 
"Where there is a tack of Biſhcps tiends yet ranning a not cabling; Aer. If the Biſhop 
can ſet a 19 years tack of theſe riends, to commence and begin at the * expiration of the 
current tack, which if allowed would tend to a clear dilapidation, and mightily would anti- 
_ cipars the fucceſſor's livelyhood? Sir Robert Sinclair thought, if the Biſhop lived till the 
old rack expired, and the new rack began, and was cloathed with poſſeſſion, then the ſame 
was valid; but if he died before, that the tack fell, and mg nor ſubſitt, being coll 
E i ad rack-duries'f judice 
._ © X"@'Diſhop lawfull diſcharge tiend tac or 19 years to come in 
of his . ten hg es the ö $ pj 
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The Lords upon report found, that of neceſſity ſhe be hoved to be called.” 125 


a a piece of land held of them, and gave it him gratis, anche: it muſt be preſumed. it was 
a 27 and in . of W e bd 1% The Lords r d dgean er 
= jon.“ BE +$-4 TED | 
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| 4atis, and ſo it cannot prejudge the fiſk. cui erat jus guæſitum per denunciationem. This being 
the rebebs 
F paſſeſſion and taciturnity;?” See Durie, ine KDA, ORF 3 NERDS 6 12: RS. 
| 24.8. 6. et inſra zth June £699,” Home. 
Ma ger, far 100 pounds Scots, as the 


10 Bare i in 1676. © The Lords, before ehe ordained Mr, Ninian to prove how much in - 
__ $-creaſe, and growth, Hart had upon the glieb that year, and what he ſold it for. And 


8 0 — Hart to prove the expence he was at upon thè ſeed, . Ae and other 
ow r 


. <:fame. 
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| Jomary 25 — 
id. 3 4th December 
Lords aſſigned to Mr. James the fu 


5 9 ; | 


* moveables his father had the tine of: the contract in 1669, and to give in à c 
-/46 and the faid 2oth of Feb. 


1 the ſame day to the charger to 
goods were eee to, or Evo. coped with 


viz. in caſe of Mr. John's 


_ 44 ddef& brother,. Mr. James, whois debtor in the bond. And find that; the-goods ſo ac- 
$--quired by the defunct father, after the ſaid contract. 1669, might law fully, by virtue of 


the wer therein, - be - diſpoſed of to his ſon Mr. John, — Fs, Sing at us 
8 


ure.“ Quer. If this Would hinder him to aſſign, or conſume it on his aliment. 
. Ecdem die. Robert CAMPBELL 


drock, from Mr. Peter Oliph ant, purſues a reduction agajnſt Lady Cardtoſs and her 


huſband, of their rights of the — Alledged, They would not take a day in the reducti 
art aving intereſt were not called, vr. her ſiſter, 'who was 


vn to produce, becauſe all | 
married to Lord Kilmawers, and was the other heir · portioner, Anſwered, 1m, No ne- 


R and ſo her intereſt ceaſed; and {he was the ſole heir of t 
- brother Sir William. 24d, Offered to call her to the next diet of the monde mg it, necdful. 


n 


James CARNEGY, Writer. in-Edinburgh, purſuing the town of "Brocken 
payment of an accompt of writings for them. It was alledged, they had entered him! in 


alem die. 


F N * 1 Fo» "> 5 * * % 
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+ arm 1679...” Maleom- HENDERSON. vin 


Leith, whereof he was collector, and whereof there was a printed table, and two acts of 


Lords, they found that the ſuſpenders are only able in once payment of their dues by 


8 the firſt proclamation. But find, that after the ſecond proclamation, which was in Nov. 
4 1677, they are liable in payment of their dues yearly. And repel the alledgeance, that 


= i. they had timber ſtolen out of the houſe, unleſs the ſuſpenders will vill offer to prove that the 
6 25 charger, at the time of their put | 


ting in their timber to be kept in the houſe, granted re- 
<< _ceipt thereof, or that the timber was taken daß vie s ROM 3 albeit. bra Jools 
«« was not then incloſed with a dike, as it is now.“ E i wide, 
.  Eedem die. Mr. William HOG Writer, againſt Me. Robert Hamilton Writer. 2d the 
= A donator to the eſcheat of a rebel purſues ſome intromitters with moveables 
to the rebel. Allauged, L cannot 8 thir moyeables to you 

edel them by the ſpace of theſe 20 years, and poſſeſſion in 3 preſumes pro- 
an on _ no other title. K&pled, Poſſeſſion is only titulus 
nption' in behalf of the poſſeſſor, unleſs a better title be ſhown, and then 


- ee veritati. But here tis palitively offered tu be proven, that thir goods be- 
the defunct rebel, and his relict only continued in the poſſeſſion, jure familiari- 


the Lords found the donator had right to the guods, he-proving they were in 


poſſeſſion the time of his death, and this-notwithitanding of the long; poſterior 


| 2 5 
di Mr. Ninian PATERSON, Miniſter.” at; 1 dees Hart 110 Nef. 


growth of his glieb, e by the ſaid Robert 


ges. And after probation they would modify accordingly.” 
Eodem die. At SECRET COUNCIL, One MAX WELL, p purſues”: 


principal. The defender 


alledged;. he ſent him only a copy to ſhow him the tenor of their reement. 


| ag The Lords, 
after t 2 found the matter wholly. ci vil, (which ſeldom they do, or decline chemſeves) 
* ce , hoping for 


red it to the * (for _ FOR had of * tabled it here 
; | quicker 


8 Full, 28 = be 
who had falſely circumveened and deceived him, after they had agreed to een g a minute 


af ſale of ſome lands, lie only ſent; him a copy 3, which he having torh, as if it had been 
the principa, he thereafter got a charge of horning upon ＋ 1 


a de. "DAN n A 
_ i being called and-debarcd in the luner-houſe, * the 
kr the aoth of February next ro prove, what 


bt days; and 80 oe his oondeſcendance berwixe : 
by the ſuſpender himſelf. "Aud. Or- 
„ dain the charger to re-imploy the half of che ſums charged for, conform to the defiine- 
& tion and ſubſtitution of the bond of 


4 deceaſe without children, that then 3000 merka, being the half, ſhall return to his 


L, as ſtanding infeft in 13 Oxengates of land in Sira- | 


_ .ceflity to call her, becauſe offered to prove by Lady Cardrals's oath, gs filter. was de- 


ans for payment of the dues for their timber that. Rood | in 3 js "wi ie 


— 


- the Town Council of Edinburgh. This being ſuſpended, and their reaſons reported to the 


„ becauſe I bave 


putativus et coloratus, 


2 and in two. Aer elch — expe, er eie. ; 
pe be aid it. This parſuer Wanted f The, 5 
„ 42 #67, In che oompt a 
And f een, (eck Feb. 1677) 4 s \atledging, -E | 85 
merk den, Where ie Jenn 1 in — ee e Mr. John 
mid bold accompt to him thereof; and this being referred to Mr Jobn's oath, he deponed, 
the ſaid bond was gi ven him back as 4 free donation-- It being objetted againſt his oath, that 
James being his debtor at che time, - nemo pr e, dum Abet: Let tho a debtor 
is not preſumed to gift, in dorh not hinder! Hm to gift to his creditor, > he dlcar- 
Ivy exprefs it.” This being reported to the Lords, they found Mr. Johas oath did not 
N prove the lledgeance,' and there fore affoilzied. bing For the brocard debitor non p 
_ - ſunitur don is but preſumptive, and hoe mr 6 0 a 77 
John's pofitive garh chat it Was gifted. See 42th Nov. 1679, - Anderſons. ahh 
— > James'alſo/alledged; chat Elieſton had got greater eaſes from che ſaid James s creditors, 
With whom be had-compounded, than he had ſtated to him in his accompt. This the mg 
, Lords found relevant, in reſpect Mr. John was obliged to communicate, to James, the 
s benefit of the abatements; and therefore ordained Mr. John to depone thereanent, in 
* Wo proſence of theſe creditors who gave the compoſitions;”' which he did; and denied that 
e any more down than what he had inſert in his accumpts. Vid. infra 9th Dec; 2679. 
Luodem die. Mr. James ROC HEAD, Cierk of Edinburgh, againſt Borthwick bis tenant 
ee Mr. James offered: to prove, that albeit the acres ſer in his tack were | 
4 2 48 acres, yet that they were truely 60 acres," i right meaſared, and he — 
050 pay for them accordingly. This being reported, the Lords refuſod a new 
5 46 and decerned him only to pay for them as they ood in his tack, it being taxative and not 
8 demonſtrati ve, and they being commonly holden and repute Jil ira qth Nov. 
1682 between thir parties. The Lords had done the ſame before 16> July £678; Robertfon: 
See Durie, 1ﬆ Feb. 1634, Murray; and Struv. Syntagm. jur. tom. 1. lit. de cur. empt. p. $24. 
_" "Fodem die. In DRUMMOND of Rictartoi's caſe, 1 The Lords found, where a bond 
my of proviſion is given to a daughter, vich this expreſs condition,” that if ſhe die unmarrie 
c the ſum ſkMl return to the granter, and his ; that ſhe could do no gratuitous deed 
1 prejudice of the foreſaid quality in the bond, and that ſhe might not evacuate the me 
_ << by any voluntary aſſignation thereof. And found, that it was no nor ONEFOUS 
"A cauſe;thar ſhe made a mutual tailzic with another, and af ſigned it to him.” - Vide fupra 25th 
i Mr. John Dacs. * This deciſion drives them to ln a ſabfticution like this, 
in a bond of proviſion given to Mary Scott, s ſiſter, the having aſſigned it, 
_ arid after wards dying unmarried, Sir — e Lockhart, reſolved, that the 
dad no power v0 nta aſſign it, in the ſu bſtitutes. e at I 
Durie, 8th March, 1 N Monro. Vid. inſra iſt Dec. 1680, Anderſon. 1 
_  ..” Rodem die. In the action betwixt Francis IRVINE, and his brother, the Laird of Dum, . 
| the: Lords reduced Francis's compriſing ' to the principal ſum and annualrents, and 
off the Sheriff. fees, and penalties, eee Is Yong te para ſums than were 
_ reſting owing at the time of the Shen tho it was "6 half 
- - year's annualrent more, and Francis was: r The 
Lords, in ſome ſuch caſes, only reſtrict the compriſing, bot d net mad ir. Ser aad Nov. 
vs 7. Graham, and Durie, 48th Nov. 1624, 4 Lamb. 2 _ 
EA tbruary 1. 1679. In the reduction i by David FERGUSSON, againſt-Seton 
Kl and the Earl of Winton, (14th Feb. 1678.) It was urged in the Inner- 
houſe, that the compriſing was retired, being produced 'by Cartiſton himſelf, and that in- 
5 tum apud debitorem repertum prueſumit liberationem debiti, et pro canceilato habetur. 
Sir G. Lockhart ſhowed;'how that | brocard in law made but a preſumpti ve probation at 
- beſt, and that it held mainly in perſonal bonds, and other 1 whereon nothing 
bad followed, hut had little or no ſtrength in compriſings, or other real rights, eſpecially 
i infeftment had followed upon them, as in this caſe; becauſe the giving up of the comprĩ- 
ſing, and ſits grounds and warrands, was not the habilis modus to denude the creditor, or 
to ſecute the debtor, whoſe lands were appriſed, ſince the ſaſine {till remained in the re- 
giſter, and the appriſing itſelf ſtood recorded, and the executions in the meſſ- s book, 
and the lercers at the Signet, and ſo might eaſily be made up. But in either and even 
un perſonal rights themſelves, the ſtrength of the preſumption ariſing from the foreſaĩd max- 
Im was ey ended, by proving a poſitive way and manner, quamado creditor dgſit poſ- 
5 and how the right came into the debtor's hands; it neither being by ſolution, nor 
other tranſaction importing the NY of the creditor thereto. - See Perez. ad tit. c. de 
*  Jolut. F. 16. Gayl. !ib. 2. obſerv. 37. The Lords, when they came to the ti- 
ons, were exceedingly ſtumbled, and ready to decide againſt the Earl. For there was only 
camp Viz, the 3 of Kingſton, who deponed that the * 
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of Haddinpton; (but be was not 4 competent after three ſuns, tha“ 
he wens taken in ,caticaft a rte aſter,) the horror of the fact having then 
po rei i Yr yl —ů—— ů ——— and to fay:;that 
theoldt m e coming to: wide onthe barſe 'behind him, and the horſe being ſcar, he 
twice chrew him off, and ſo be broke * n — ni 


— 9 — He 
— Ann, — — being taken red hand, and in that 
ae he might zadge him on 21 homs/// And Mc. John Kid and King, and hundreds of | 
others pot no more ; —u— — juſtice of the nation, as having illegally 
atecured hem. 2d, In the caſe of a at 2 Juſtice-cyre, they need not. Ræ- 
el, 1199; in theſe caſes it wasinor objetted. | —— woes neon for nes 
r even as 1 citation, probation, Sc. 3tio, yo 1th act, 
Parl. 1672, regulating the Jaſtice-Court, without any diſtinttion, ordains pannels to 
Ire ſpace; tiber it mentions nor 15 days), and 0 have the aſſizers and wit- 
neſſes names, ge ner 4 And the ſame act appoints the Circuit · Courts 
with one breath; and how ſhall they have ready if they knom not the witneh 
ſes or aflizcrs names rill choy come to the bar?-So that 1 is one of the 0 juſt laws 
en icllow's blond was d 


kept 1 | 
riuch bis" Ser! ill Nay:; nos — waa —— 
names. Thus was he pulled our of ther s for 4 tine, and even the gelevancy of his 
bonfeſſiom will be ſomuhat debatrahle. On che 14th of Nov. 1679, the ſaid James 
Bartlemati'was found guilcy by the aſſir, and was hanged-on the 19th of Nov thereafter. 
Then wurd called ſuch a were pannalled for adultery, who were very numerous. hut 
moſt of chem were abſent and 'dcnounced: The form was, The Lord Juſtice- 
the Juſticr-Clerk, and che remanent Lords Commiſponers of his Ma- 
ä -and. — A--B-and C.. s fugitives from his Majeſty's law, 
c. 
*$-Ue- ir contempt. The Provoit ef Edinburgh, W 2 
nd 2 in chair beſide them), in behalf of the Regality 1 1 
| Dr 
within the. faid R » and were denounced, ſhould: belong to them; which pro- 
1 was udmi See Hope anent ' this" pain Some bad remiſſions. for their 
— ido/wow:woo fi paſs of courſe. ' Some had ſignatures com- 
poned, but not paſt the ſcals- They were ordained to find;cantion to expede it betwixt 
and a day ſome were continued. I alledped\for Young in Winchburgh, that that 
art of che ditty, (for in dr Portenus roll ar Juſtice-cyres they have not full bels and 
$, but only a ſummary abridgment of the crime,) that he converſed.fawiliarly with 
rgaret Baillie, Torwoodhead's « - was ncither relevant, nor criminal in-law per je, 
billeſs it were taken ' wich chat other member, that in the copulatipn betwixt 
them 'there was 2 child born in 1677, and even there they ought to condeſcend on time 
und place, and the month at leaſt; fince he might prove alili, per I. 3. D. de actiſat. es libellus 
Lener alis off | ' ineptas, aud is faper inquirendis, Thich is prodibicad, by law; and. in criminibus 
van Beth vageri cum jaturs e of cxiflimationts aliendc. The Advocate declared he * 
r 


3 * te knowl of ir, fs be wo _ 
22 3 rr of his innocency, and-diſ-affcarod tua 
of to a deſertiay of the diet, fince their malice might croue ham — 
a new libel.” The Lords, er ater LLRngE found they could not put 
affize ; bur deſerted: the diet /impliciter,- and dil — nga. Ic 
1 him, mn nr int yer Dad Cane Is 'D 
i Abd chat the purſier-found fulficient enutiom zoinkl}. + 1”, at 
1 Obe C 2... ̃˙—q—ꝛ——— 
25 one whom the neighbours ſuſpec but he denied it. n 
— —ä 
1 having got ber citation to jd 
weden Urapped e horſe-rail ro the lee, . 
= _ David OSWAED, ſon to Mir. Andrew, — gn err 
tenants who had been at the Rebellion, and who had morcaken the bond. * an 


| .. fer ro Mer Jo Since Miner + O 


a pom and la tc: oy deaying the King's I 


: 2 Kt as tony 
Ger che King may give a remiſſion, — Fant 
' Linued chem under caution. For ſome uf them it was 


| © witneſs, becauſe he was informer. *Repiied, | Not relevat.” ada, The Advocac infilts alone. 
Yee this repelicd 14h Dee. 


9 mg Vid. Cons: INOS 1637. CES 
ny to oath. 


* John RUTHERFORD, Baike of reſt | and ſundry ochers were called for baying d 
gentlemen's corn about, with a falſe firlot, being larger than it ought wo . Alec ed, 

nnn Eg INN RO yer they were airbene fide, 
prove by the ſame witneſſes the Advocate ſhall adducc, that they, booghr 
wie del belonging to the town of Preſto, marked with the Lr mark, 


The Lon con- 
Such a man conld not be 


might be proven e e eee ek Paws” « dy | 
_ + Thereafter the di s cominucd. — wad pers of ab, 
the maſter of Kingſton, — kr might have bern alledged. RE ee nm”. | 
whom he did reler. —_— 7 
3. N mal 8e the reſetting of ſuch ſeminary prieſts as 
unt che King's Majeſty, and the religion preſently. 
criminal by a 120; Part. 1592, and ſundry other | Py 
2 164: Parl. 1593. e eſetti 
denunciation and an are Jeſuits, £ 5. 
Crim. and the Criminal 8 i-4643. — _ The K Advocatc 
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0 
* 2 wo \ — 


a” __ wy DEP 2 E 
rr : * oi —.—— — I. — A > 4. 
n - — — , = = — 5 . 1 — — — — * 
2 Ae... _ 9 2 N 0 * 8 - I \ \ — | + WO* * {37 : * 8 4 . 5 4 4 g — 
by Q N | — 98 8 8 * 4 = * = * —— — N 8 1 LE - 
FY 1 D _ — "IF = \ 2 * 18282 == wi 8 — 23 bikes Ok 4 » = = 1 * 2 * * * * 
* 1 a 2 VE WW 5 4 ä» F 8 
— = by; . - k LESS oF - 4 g 9 þ R —_> . Ties of 
: \  —_ 2 = -_ —_ 6 1 Y Lhe pf 204 : = „ „ 1 - —— 
, * — = of — — F & 2 5 — - l \ — — — — * R - 2 — * e — 
— = » : * 5 an * r — = 4 | 2! 2a F a . 2222 mg 2 — | 
ES — 1 2 1 : , ee T6 So + Sa : TY 1 
wp > 2 y p 2 k Mm" - AS a $ 1 * — _— © 4 - © > "uy . — po 1 2 <= . M 7 x p44 * 1 4 
- —— G - 0 7 _ N — — 5 — hs N 0 * 1 5 — A 
R_ 4 2 2 k E 5 rau RN - * * * ry a 7 2 a8 — . — 4 2 — ET =. ud . 2 . 4 2. 28 
- 4 WY — — 0 8 - as — 2 — — EY — 3. 2 P þ + 
\ = \ w - * 8 pe - * * nts * 9 * Pits 244. a6 l 4.4 * C 1 —— — $ be A \ b + 2 I 22 © 2 22 22 3 — Py 
— > N 1 2 * þ * Mir 4 #5 THF p oh r DON $2: - = 3 — — — 5 2 Fe 
_— - . 5 by * 5 0 x — 2 "” * * — 7 q * 4 * 7+ <a” Fa n 
2 9 1 * T * 9 * 7 + r : - wu * — —_— y * x OO IE. owes at * 22 r {4 * £ 9 8 * 
F A a N - 2 2 — * - w- — — 2 — i : _ 8 
_ a 4 as = - — 12 — Py - a» «wt 93s — 1 oa; a rs 4 — £ * 
. 80 4 a * 4 7 — „ — 2 $5 FT 2 5 333 5 * : a - . — - — 
— 8 Eu * - . a - , N 1 - $7 7p 
1 un 6 a 4 , 
J : 2 
* ; > a 9 * I 
4 . * 
N af 4 . a 
; # „ 
_ - ? 1 . - 
* 5 I , 
* a 
- 
4 # * 1 - : 
| : * — 1 
* 0 q 
y — 
* * 
* 
* x 
$:* I 


— . a Me er — $57 54 
* / , 
* 


— 
n 


4 * 
_ —— -the” 


- * * 8 > 


a 


1 8 E 8 8 810 N. Ge. 5 


a South n were A0 8 | fret Sbich che. Jaltice-Benent $ 
vertiſed all of barbouring or reſetting them: ſince they were now traitors, and, in law, 
might be killed privata euthoritate ; for bannitüs oþ per durllionem poteſ e and | 
chaz,/the-reletters would be: eſteemed as guilty: as themſelves hereafter; and tock all who 
heard him to witneſs how-cenderly they had oſſered tu them his Majelty's Royal-pardon, if 
_ they would have come and gi ven fatisfaction by taking the bond; bat they hog no 6s- 
rumacioully refuſedrhat gracious offer. And then thanked my Lord Halton Sheriff, and the 
reſt of the gentlemen for their attendance. . Halton. 1 de IVR no more than 
5 Sho they owed tothe King, and their Lordſhips, his ſubſtitutes. „ 


. * 


grating 5 * the markets, and 
| * deforcements, wr mgous impril 


. of victual to a dearth, hame-ſucken, 
f others. 5 ; | 4] 


on m, thoo "of. dete Ge, "and a 
It fell to — ty * . 8 age of lint in locks, _—y 
Hike penal ſtarutes be pardoned. and remitted by the laſt indemnity, His act of 
Grace in March 1674, did pardon them; but che King's + » S822 allumed they were not 
remitted: by. this indemnity in Auguſt laſt, which pelated only principally to two things. 
E To conventicles:and. intercommun 
3 Walter Naddel in the Bill- chamber cloachs himſelf with it. Vid p. 58. Cockburn. -- 
It was intimate to the heritors, to wait upon che Juſticiars in their going to Jedburgh 
© ta hold a circuit there, till che limits of Berwickſhire. The murderers of the late Arch 
| biſhop were alſo called and denounced in abſence, and they and the reſt will be declare 
kfugit iyts over the croſs of Edinburgh. 290" Xn this Wes Mn fn a tudibriuniand. 
 hadow! of- Juſkice, Parturitnt mantes. Ec. ; 1 4 
It was queſtioned, Whether beritors not 2 as; vet infelt were obliged. to go to che ng” 
hoſt, or to attend at the Circuit · Court; and thoſe. who were naked fiars, there being a life 
renter af the whole; or who had only jus reverfionis, it being wadſet or appriſed; or if 
Proper wadferters were bound to ſuit of! love or to go to the King's hoſt. In the old 
Criminal. wa I 1 fandry producing are under e band from raids, 
* . JEDBURGH, it is s thought they cannot meddle wich — and ee, becauſe 
theſe belong to the Commiſſioners of the two Borders under the great ſeal of both king- 


doms, privative of all others. Set the form of the Juſtice · eyre drawn out by Skene in a 


Tractate at the end of Reg. Maj. In a juſtice, court no peremptory defence can be pro- 
| F that is 3 for if he be not excuſed, he muſt be denounced. 
excuſes for ſuch as are abſent from the King's hoſt ma Rage Clin. In 
1587, et paſſim alibi. See more of this infra a gd and 25th Feb. 16866. 
November 6. 1679. In the action purſued 2 BRUCE againſt Anne Douglaſs, 
Lady: Kair. The Lords having this day adviſed the defender's oath, they found it proven, 
. that ſhe had intromitted with ſix bolls of oats and two bolls of bear more than was con- 
< firmed by. her, and therefore find her liable for the price of the ſame according to the 
„ Candlemas fiars of the year; and refuſe to ſuſtain the quality adjected to her oath anent 
4 the deſtination of nine bolls and a firlot of bear to pay {mall debts with; and therefore 
4 decern the defender to pay likewiſe the price thereof according to the Candlemas fiars. 
And find the defender Ladle for the ſums contained in the Viſcount of Arbuthnot's two 
<<. bonds to her huſband, unleſs betwixt and the 6th day of December next, ſhe exhibit 
< and produce in the derk's hands either the bonds, or if they be not extant, the grounds 
| < of compenſation by which her huſband owed my. Lord Arbuthnot ſums of money, as;is 
ey os: in her oath; and ſuperſede extracting of the decreet as to this laſt, of the 
« fuins due b the faid Viſcount, and to him, anti the 6th day of December next, to che 
<"clle& for cand. . 

* Eodem die. In an action p purſued by y John WILLIAMSON Sheriff clerk of Perth, agai ainſt 
Marion Clerk, and Sir Patrick Threapland, for his diſmiſſing her out of priſon when — was 
Provoſt; and therefore concluding payment of the debt againſt him. The defenders having 

produced ſeveral partial diſcharges of. the debt given by him, (for if they be diſcharges 
granted by one's cedent, they will not ſo much reflect upon him,) The Lords not only 
* ſuſpended the letters. /mpliciter, in reſpect of his diſcharges produced, but alſo fined him 
Lin 100 merks of expences for his calumny.” It were to be wiſhed, that the Lords did 
more frequently modify larger expences than they do, in panam temere litigantium. 
+ "Eodem die. In the action (mentioned 25th July laſt,) betwixt John STRAITON =" 
Gilbert Bell, anent the three appryſers. w The Lords found the ſecond appryſer tho' laſt 
_ © infeft, yet he was preferable in the competition to the third appryſer infeft before him, 
- « becauſe being within year and day of the firſt appryſing, he was by act of Parl. once a 
part thereof, and during the time of its exiſtence he needed not take inteftment.” _ Quid 
Py if the ſecond appryier had not been infeft at all? See thir parties at 28th current. 


other points 40 cite upon which ſeverals were panneiled, 5 te- 


ings. II. To public edininiſtrations and offices; and 8 


L. I. * Eodem 


| a bert 0 EY When 20 8 5 . 
| pos whe all che forces 2 Ne = 


- Him 20.; ; in co be liable and accountable; lug and zudgeable by 
| 11 for DNatriel, rould not accept ĩt ot 5s anly- he. — 
: 2 — difficult, exigents he ſhould take the adyier is Majeſty's. Ey Council, I 


Ses Fast 4s 4 E If ait l U ien &1 27 Laar most #8: n. V5 1 
NM. Nada this day ſent, in name the Frivy Council, to compliment che Duke 
„ Tork Who Was now apon his way towartlz Scotland. Nin nn nn | 
2 ... ̃ tte Jars pe. 

ed, It was only 2 meeting en of! 5 
vader. the compeſe of the law. Replied, 1909, —_— a: field:comventicle;;-forithere: were 
eyes doom. Bae n e e h goodin ; elle 
ow. eaſy a thing were it for the ſoldicrs or to hire eight or ten men to Rand-with- 2 
out doors, at the. licenſed E I ade, It was replied, do: it were: ho mor but 
1 ‚ icle; the King's indulgence hath: not permitted them, but only where 5 
| upon pen dis Long Council r 1062089 e And this was no:ſuch 2 ö 
houſe. O Duplied, The people underſtood che penal ſtatutes to have been diſpenſed; with and 
1 fo. E 7 wo miles from Edinburgh; and his M. 

of indulgence ſeems dn to! militate ,-and:to;prbhibice. field 
2 Axt; notwithſtandiag ef the indulgence. the Conneil inclined to find they = 
A Paniſn and fine honſs-convenicles anlicenſed- by thei. Some fried ont, chat 
s-favour of. indulgence.” But it is the Non-eonformiſts own 
| aha! thety-daulogadel the Privy Council r a Beente However, they found the l: 
relevant againſt Sir Patrick, and ad repelled-higdefences, and-edaritted tha feng rd Wi 
ati * cho the thing wa eee eee eee 


1 bought the fr abſome:preat n,; ee 
= 1 November. . 46. Francis FAN AHA ON of _ nan detlarator 2 
—_- -- the Earl of - Aboyne, o bear ; ſee; the Earl diſcharged to moleſt thb purſuer's 


upon the pretence, that he hnth a fair on 

very week ; ſceibg che purſuer: fair. in the old. 
elt;.anc . f@co-is comietionty nien. See the ike. caſe in Dury, 
2 e races an ix). Su vn 03 2280181715700, 2 £12.08, be SIE | 


8 5 5 5 ir. and to ant. the cattle coming 
= Sede fide of ee, thank 


9 . 1 ul 8 
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| Doctor from the penaley, bu 
 #CR«»COURE.: iP 5 +4 * 
for Balfoor, Ec. which. deſerve to S Aal adil: hem 1 5 
turther. 1a, It nas alledged for them, that by: the 'x25th act, Parl. 1 594, chey oughe = 
to get the citations for treaſon by a Herald, Macer or Zurſcvant, with ſound of 
and their coats on. This had been figbe. caſe of priſoners; inken aw 1666 for Til 
ing in arms at Pentland · hills, and fell not to be debated here; becauſe in the citations given 
5 hone: this-ſolemnity was uſed, at leaſt the executions: did: bear it. ada, It was lledged, All 
> atations by the ggth act, Parl. 1587, ſhould be given in day light before dai tee, and - 
matafter the ſun ſec, as this ws. 1 3 
baue not gat 24 hours, in regard they got their indictment on Saturday late at night, to 
compear on the Monday — fo tha: is not to be counted as a fret᷑ day where · 
on:they.could ſeck an cxculpation. And by the 6thr c. of the 1ſt book of Ng all cita- 
tions ſhould be on -15 days. Anſwered by the King's Advocate, Theſe acts duly conſi: 
13 2 nut relate to criminal Affairs. Then 34, It was allalgad, Theyl ought' to have 
F their confeſſions they had emitted; and which the Advocate de- 
he vill make uſe of againſt them in madum probationis.. E ee e ob- 
to give them the double of the probation, but only of tlie Hibel.: Tbe Lords of 
Ws repelled, all their defences, and ſuſtained-proceſs.; But if this come bereafter-to be 
urged: as a preparative and ia praclique; it may be anſwered, that there are thrie | 
ties here. 1, Theſe. pannels had got indittments two months before this for the — 
Crimes, N e ede rape} mare 9 ones were given them, they not being ny 
_ diflerent from the former. ade, It was in perdicllion, and {o.isprivileged. Tho! foino alle 
chat this erime has no privilege as to the induciæ deliberatorin. gtio, They were in 
23 ſo may be the more ſummarily — N the bar. The Talkicias 
the priſoners with great lenity ; for hy rack thaw in-feverally;/ oe byions) and ob · 
| RRZ arms hereafter againſt the King, 
. 2 The moſt * t, only {x of the 


thirty 
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Which ack of humanity we find was done t 


1 


| ferting/him at liberty, upon this reaſon, that the Juſtices 


-rdiQob- 9 95 N hb 3 wii —— 


b y taken in Fife. „Homerer ite tu wafuled to wake the bondy7.00 to call chat riß 
"Ty Inge eon Ong ef the five his:colifelſion- only bore; that he was taken priſanef in 
ths feld bur likewiſe declared he bad no amg yet he was found guilty i: Naked prſener 
in truaſon being criminonsy/ except you'exculpate: and punge ir by proving it was caſtal, | 
22 in amo | or-ifevolantary;; by being taken priſoner by tem, 

9 440 wandt or the like excuſe.” "The" ſrſtices by ben Terence: need the ſive to be 
| wed up im chain in. moor, to expiate and appeaſe the Archbiſhop's ghoſt, who 
murdered: Porztho*: they were none of the ammediate: actors uf it, yet they were 
TE =o nas OG tho! 8 of an . 


ee, 
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2 ovennber | 1679.1 In checaſe John ANT | againſt William Anderſon his br | 
| gar. york dlor<365 7.3" Th Lords having adviſed Jene outs; | 
John was not Robert Anderſon's correſponderit;' nor u. trading merchant; and chat 


n Robert Was in uſe, td ſend him gifts ; and that an ame en 
e tury and favourable la and that John's Cath doch hor mentien that he {ene for theſe 
£7 . e eee berkinks that hay aer iſted him; 1 t appear — 
v ga for theſe goods; and the lett 
* quod debitor non 'prafumitur donare,' Gin which: let- 
1 crave payment, or at leaſt to take bond 
John for what he was wee Bare: erw, the { 
2 eee ee > got mp gainſt Job's arinual 


ö Wy — _— 


Wosz wer he I mp 
Fahy: berinſs Kn not 
nctaſtustz day in the Outer houſe. 6 ——— 1% 
m ing the half-ovown for the Macer s dues, and then up in the minute · bock, a5 
_ inte che iat day of rhe Seſſion, this would' fuller” ore de In this caſe, Newton 


likewiſe found; that Patrick Cockburn's retour, as heir hin fer was not a title in this 
_ declrator of the expiration of a back tack in a wadſet, dut be behoved: alſo to * infeft in 


tho wadfet lands,” and to produce it; but found, tho this objection was con 
heirs of th rer of the wadſet, yet it was Arn tron tho? ſh 
rent infeftment, 'becauſe it was poſteror to the wadſet. r eee e ion) J 
: November i 3. 1679. The Lords made an act of Sederunt, inden hay — 
creditors ſhould be obliged to do for diſcuſſing the inventary of the teſtamenr. - 
= Eu die. Mr William SOMERVILLE ſeeking to come out of - priſon on a ceſſio bono- 


im; ends diſpoßtion offered by him to his creditors, he having before his incarceration 


diſponec a his lands and other eſtate to his fon, (which may be reduced on the act 1621, 
but cannot be ſummarily annulled) and the creditors offering to aliment him in priſon: The 


Lords refuſed to liberate him, but in the mean time ordained ſiim to 
ü the 


dem en the. = 


diſpoſition/ offered by him, and modified two groats to him per diem; and in caſe week. 
at eack Saturday eme not yu him, then they appoimed bin to ur fer are 194 
wearing reibe, een eee r on ont N ply 

Een die. One tes into Edinburgh at the Cirenĩt Court: in October laſt, to 

up by the Porteous · roll criminal dirtys, and is taken wich caption. He gives in a bill fur 


in for! giving up dittys: and ſo he could not be taken. The Lords inclined to ſet him at 
7, und to fuſtain the privilege and exemption, (being as favourable as a publick fair is,) 
1 was founded upon law, in regard the Juſtices ochre and atteſted it was their cu- 
. and practice to grant” ſuch protections. Our brocard runs in the contrary to this, 


viz. That nothing can take away Signet letters, E wy ee wie. 
NN” aan mode — diſobvitur, Ge. | 


bee en di eee did not bear that he was actually n e eee bus _ 


5 | 78 ; Pre * 2  W 
| ber dere foro 4ccumntar induc the Lords: BH 10'S 5} 4 | 


f July-is 


gepone on the truth of 


Nene | 


— * 


a protection to all who came 


that he and his ſon were b 
nen. Kalle de Newton annulled at inhibition, —— i 
4421 November. 13. 8 


Z dr 1 be . recover payment, then to pay himſelf 


Eulen die. George 


12 


ELIT: . How" 4 aka 


| of the expence her huſband: was at for leadi 
ty and condition in the back - bond. Anſwered,” i 


5 | and neceſſary diligence upon the back; bond, ſo that bei Ns have purſued Kennoway” 8 
. Jords found, That Nicol having contin: aſſignation to en Wen by. the 


. 4678 and __ GO the years 


| 3 by. the — 1 DIRLETON: Sent ö Naber. „Neu- ' 
von would not ſuſtain 2 naked ſaſine as à ſufficient active 1 the ſaid deckarator, ci | 
prerepts uf clare comſtas, and — the ſaſines were prod * 
t Eodem die. In the charge giyen by Sarah EER and John: Wemyſz her huſdand _ - 
8 — 15 — ine on al, He __ ae — 25 . 
wit ms Perl 


pomp ri in -riſpef 5 Fr . 
4 and = were bound? Thi 


ee merkhak ty breane ee 
and aſſent.” Bot it ſeems the Lords thought it unfavourable tc 1 
tor. 0 13, 000 merks, WhO brought 950 
tbr with — and the Lords went upon the deſign and meaning of t 1 


. erols, 'tho' it was poſitively -offered to beprove 
ther in the execution is de forms giue- Ven 

"II! | 8 8 e . <4 ; | . | 22 Hor Fc 5 = 
SUST;and$ fo 9 7a trot wh RY” an 8 


: F — upon this reaſon. - that he-offered to pro ve.by "an 
the charger s oarhithe aſſignation is to the — 2 behoof, which being confeſſed, - then he 
Z 2 payment or compenſation againſt the-cedent.) + The 1 7 ap | 


to his on behoof, but that he had got 


eee debt on dir derne | 


8 a 1 *. 
5 11 8 128 o 5 n * 
L . * 4 1 * * 


ns ſtill to be bis pay-maſter- and not 1 eb 
the'a of this oath, bad ſome inclination to find this aſſignation was upon the r 
to be repute to the-cedent's behoof, ſeeing! it was not taken by. Sims in a fatisfation, bat on- 55 
ly as a collateral ſecuriry, andi in corroboration; but it was not —. pe 5 ban * nul "2 


efignatives adn giv 


to him for the Was 
Sinclair's kferent-eſchent. Neale reaſon of fuſpe 


comp 
gift of Hugb- 


prior to Hugh- Sinclair's denunciation: a0 che 3 vered, 
7 . , becauſe it is-offered to be proven, rent of the lands fall 
der tho — are worth L. 200 Sterling per man; and that the annualrents of | 
ferable infeftments wero within 2,400 merks yearly ſo chat there was an annual e creſcencs }. 
of r;200-merks yearly, which Nical might have uncontrovertedly affected. and ſo not do- wy 
ing it he was in nora. Newton very juſtly appointed both parties to compt and reckon, 
and George Young to prove the rental oſ the eſcheat lands, and William Nicol to prove 


hat preferable rights debarred and ſecluded him from the: paſſeſſion, that. ex eventu of both 


probations it may appear if there was 


any excreſcence. Then Nicol alledged, He could do no 


Aiiligence on the back · bond, becauſe Kehnoway died ſtrortly after, and thè papers were not 


delivered to him; and when he ſpoke to Kennoway's relict td denade, ſhe erayed pa ment 


ug the ſaid *ppryngs conform to aniexprels qua- 
-ol's obligement to do all legal 


repteſentatives thereon. This being reported on the 2 1ſt of November thereafter, the 


<« quality of his aſſignation, was bound to have done diligence thereon.” 


--;\ November 49. 1679. In the charge Mr. Alexander ARBUTHNOT Miniſter at. 4 
Ant, contra Sir Alexander Falconer, of Glenfarquhar, as donator to the ward of Sybbald 


of Kair, (vid. 26th Feb. 1678.) ſor ꝓayment of the ſtipend due to him forth of theſe — of 


The Lords having this day adviſed the Miniſter's oath, “ they found he had by his 25 


e acknowledged he had intromitted with 4 bolls of victual of the rents of the lands of 
* Kair contained in the bond produced, granted by Robert Arbuthnot tenant in Kair to 
. him, whereof two chalders of victual, — org meal and third part bear, of the crops 


charged for. And find the oath proves the cauſe of 
ä the aid Rebext Arbuthnor the tenant w, wk the fog 


N 


eee watts unleſs. the chs zer win — and inſtruct chat Hary Guthrie 


: 2 2 * | Sie Alekander Falconer's' right; of | that. Sir Alexander had 
| 92 ae J reſerving to the Miniſter charp 


, © Sie (+ And-in pcgirdthe'Miniſter ie not eienr in- his vith 2s to the prices of the 
= by u bill, che Miniſter a 


- 
2 o 3 2 EL 2 
1 5 
. 4 — A G - — 
4 & n f 
: * 3 x 


ah defender further allalged he had fatisfied the oblis 


3 wy that the he 
*;time-ofuthe firſt: employment by her huſband, which was im 1 7 5 ,were then reſp ponfal, un- 
u 


5 letz ſhe had accepted; or conſented, or homologate it fince her 
| ci #1786 + atis ei non '- competebat nec naſcebatur tin after bis deceaſe.” 1215 See gd or. 1677 


"es ſalvas habere; L. 1. G2. D. de jure. Du.” i 1. Be yo 


Mane 8 Sch Jan. 
: i 2620 Nie. 9840 — A 7 N "5 X; SH gt © 45 Eg | , 1 1 = OLD HS "SE 
1 dem dir DERUNT made, that hornings e or ly rep rite in the Shir 
 parey ; denounced dwells, or in the gener: "regiſter at Edinburgh 3 


oy 5 . Mr. James Turnbr 
| hovedto ſtand, ſince the faid'Mr. James was called in that acti 


E probation by his oath. Let it may be argued, that in conſtruction of law coptumax' babetur 
Pro præſente: See Craigie's Alphabetical Repertor. verb. Abſentia. 2 he 2 cited, and did 


Padire potuit et non 1mpedivit 
: toncurrere. cirra cundem rem. Vide Hottomian. Quaeſt. Nlluftri 38. 


| Lady Pirfoddels (8th Nov. 1678.) the Lords having conſidered the probation adduced 


 <+the.muir on the eaſt * that is neareſt to the ſide of — And ordain the Lords 


| rod . given # che lis bee ctr of his his flat Rnd 5+: 
\quhar'ss reaſon of 0 t inſt the ap 3 proven 5 ] 


@ right” tothe lands, by virtue he 


hemight grant a diſcharge is the tenapr, 3 


— 


2 r, in caſe Sir Alexander or Fry e F 4 
upon the'tack, to ulladge it can have no effect el the fail dpf f 2 A 
repaid bim: And ordain Sir Alexander's diſcharges produced to be allowed 5. 


thereof, conform to the Sheriff's fiars Gerbe ease 
mong other things offered to ve, that Hary ' Guthrie - 
28 pro · tutor, and was holden and repute in the county + as 0 nator to ihe” ward. 8 in be EL 
Lords refuſed this peririon!” 1 OHA DOE: Tas. 7 e 1H. ee ; 
Each die, la the'aQion David LINDSAY Bailie ob Edinburgh ag on 
ds found Thomas's engagement to pay E. rorher P ta 
dave his hop: from being poinded when he was lying on death-bed, was hot 2 barg Tas - 
was alledged,) but truly o the nature H romiſe, Nag fo was probable ſaripte et furamen- 5 
es an hot by ths noe gee; 3 | e onaldfe 3 Ws, 
'D char- 3 0. 1 7 dung. 5 r Fu „ % 243: 391 | . wy 5's 0 WEN. os FE: * * — 5 2 
9 In the cauſe KEIR and Wemyſs againſt? erg (vid. -14th Nov. faſt.) 
ent, in 1 fo NW he had alttddy 
eyed the monen for her tiferent. " Auſwereu, It is not in reſpotſal hands. Ke el, 
y were then reſponſal. This being reported, the Lords found, that it was not e- 
parties in whoſe hands- the money was lodged for her liferent-oſe at i 


lack him liable for the prices 


ſband's ron” x or chat 
e till ſuffcient and able; ſeeing the time her huſband Hved ſhe was now walts age- 


Vie The Lords are favourable to v 


s jointures. Inter rerpublice MICs 


K and leaf, as ſaſines do. Being thus 18 
urich wY'Y months after the ' denunciation, as they | 


670. In che ch pd 4 LAN againſt George Young portioner 
7 ——— of ape nion was, that in a purſuit to make furthcoming 
Is, who was James Allan's cedent, he had compear, 
eponed upon oath that it was all” paid by him except L. 109; and that oath be- 
on, and might have com- 
d rhe bond,” and 3 ir, he ſeemed to conſent to the taking his 


8 is obferved by 4 ele on the 


1 A written —— — Fr the cedent's death e Pag h had ſoh his mean > 


not appear; and ſuppoſing him to be once preſent, the law {a us? um im- 


peratur conſenſum. See Durie 1 26. 10 2 7 iſhop of the 
Illes. Yet it may be objected that this would induce an abſurdity, for duae Ahne non debent 


Zadem die, In the action Mr. James THOMSON of Arduthie contra the Laird un 


rties; | they find and declare that the march betwixt the barony of ag 
the barony of Ury, is to begin at the weſt part of the muir neareſt to the ſouth- 
4 eaſt nook of the black folds of Brachmont, where it is found proven that the croſs of 
Brachmont ſtood, and that the ſame proceeds in a right line erſtward to that part of 


"You I. i R Newton 


MM - ment of ſundrydebis 


uy 
.— 
— 


1 > . * 
* 


> | 22 I 
. n E* - 


4 : Nm gl Tenn wh — 
< mar, of in progeny to — 


* r ent bn ü Dee 
"In Sir David BALFOUR Lond: Farmer's: cauke againſt: Hrriot 


2 — — adduced by cbr 


« « of, the De the 
the ſame in 8 
def Pitleſſie have — — is, 
. 25 . 
- > . for regulating thereof > And thereforc ondain the fad mill and | 
e mill-dam to ſtand as now they are, and the march tones in-themuir and moſs to beta 
-,. << ken. r n 3 
3 LDR 
3 1 Roper MOUAT Skipper, bl Willem Somcreilic for pay- 
7 yep eg AT Sogn, Mledged, They were gramed on death- 
bed, and be as heir had a reduction thereaf depending ex co. . , They offered 
to prove an eee eee La . ner and 
been will 


——— 5 


_ Nevember 28. 1578. in the Aden STRAITON and Bell 3 etrrtttad 

| it was Tg whether a decreet of adjudication nm 

_ before che Bailics of Edinburgh? It was alledged not to be 

| ing wichin the royalty of the bargh. Set 

that were purincd before 

judges; for tells us, they were in his time only com- 

>: Yet this day the Londs found a dearect of lands lying in the 

5 the Bailies of valid, as given s jn competente, 

3 44 Ech caſtom cheſe 30 years paſt, Hann 
ecreets. 


"November 29. 1679. In a caſe ROBERTSON agxint Home n 
apparent heir's voluntary. paying annualrent for a ſum owing by his father's bond, (ro whom 


he was not otherwiſe heir,) n by enter 
ing in uſe of payment, or to lay an obligation upon him to pay the reſt of iz, (which would 
have bound him to annualrent if it had been his own band not 2 chuſc of annual- 


tent, or if it had been granted by him in his minority, and he had paid annualrent forit after 

his majority, for chat would have tied him j) for his civility ought not to make him Babe 
ta pay the reſt. of the debt; much leis then can- it; be an argue; for other creditors to 
crave payment thereon.z for an apparent heir may pay one, and not another. 
e Comnaary of Bade & gran. Ja 23 


N : 8 . * „ ES 72 12 
bd . NR. * Fr 5 r 3 91 2 


©. * 


ee did being this dep reportedp'< the Lords found - 
„„de thus, dane een, Aube of Littlegib- 
= ——— And find, that he is: | 
$ << HE WL SP RA or which he 
5 | n inftantly to con 

«with he cpcharge e gue op Tear, adv ning yo I was thought 


pupil, — A aha ns 4 | 
So-rhat- the Lords ind by this, thar minor hack + racco yp 
my BY | r 
r — However, the Lords ordain- 
ed the compr' Foammarih ws Aye. gu ro o 
"JH n * . 2 
BRIGHT and i Wien Winton, 12705 wa +679) ) being, adviſed, and: the Len role 
| eoiiſiderethe-rights and infoltments of realy both parties, with the depoſitions of the 


* 'Eodem re eden. The Duke of ALBANY and York took badet 
ivy Connell, and voted without taking the oaths of alledgeance and rm 
_ contraty to — 11. Parl. 161. ordaining all Privy Counſcllors to take the forefaid-oaths. 
| „C that act extended not 

s family,” or t or preſumptive heir of the Cron. But it may 
— Put way 32 Wich the King alone, and if it 


the Ang emen yer it is s forthe good of the 

onne dicit nbi And in 

n n e een without the oaths. er RI 
the apparent heir to the Crown did ſwear the + 

Ea ie. james SOMERVE:L Uther ta the Exchequer, 


and gui 


and the act is 


1 


e e bes: 


P 1, -IFir was noceſſary to call the neareſt of kin 


= Wikis proceſs, Healledged they needed nor for er parte patris he bad none, and on themother's 
fide cognation is not reckoned: / Yet the Lords ordained them to be called, they being con- 
on. "240, It was debated if he was obliged to prove that ſhe was a baſtard; at 
leaſt that ſhe was rent; babira & reputate a bastard. Some thought not; for this alledgeance 
that her father and morher were never married was a nogative, and fo needed not 5 
that ſtood for marriage and and, that ont 
preſumed, chan chat he was a baſtard ; and that 
cobation wes in law devolyed over, and incumbent: upon the donator to 
| it, | and founded upon the legality 
and bali of che en. 8 W tf d TO OS. 
1642, "Crawford. * ; Ad 


the heritors not 5g An 


and ſo he might pvind the Miniſter's horſe. r and decerned 
* * large for the rice of the hore.” 5 

"> ERSON: - Eodem die. in wes "debated before the Lords whether 4 
german, or 'a coulin-perman once removed, receiving a 
* — — rſon as is meant by the act 1621 3 for they may marry to- 
gether, e baden us to the deſign of cho att of bart muſt ſtop ſomewhere. It is af- 
a = Ta, ſuch a conjun& perſon, Sce Mack. Obſerves on 
at a 
Detemzer 9. 1679. In the action Lord HALTON, as Conſtable of Dundee, 


town'of Dundee, for payment of an heritable fee for many years bygone. e They 
e Replied, He was but an adminiſtrator, and 
could nor prejudge his ſucceſſors in the office: So that it may be drawn to a general point, 


9 * — office — n ſuch as the Provoſtrie of 
Edinburgh, 


— 


3 * 9 
W 22 5 


bees ond che tenders 


they would 2 


ritors own arr NET 1 for thut graſs upon . 


from a bankrupt, 


4 


d-ypon-and give in the particulars'w — : 


3 or if the ſecurity of Det 
p therein. For tho it be 


5 ww” 
x 2 . i 
" a +; -H 
+ a 2 « "— 
a EX 
- * de 
. * , —_— 
1 q 
- N . 
* ©: N : 


„ — 
4 


1 coming in h f — 
4 A 4 — call bimſelf now a ſingular ſueceſſor, and cloath ;.himlclf . Wich the e 5 
| 1 . far clic own, thas.rhey. con 


 ., Dandee's diſcharge, and fo they > legs” bone 3 & cenſunpti. a The Leds? 
_ {found chey were not hong ee j7 366 _andeh( decerned for byganes.”. Ser 18th 
5 Decembes 1 of Seatheſk., „ 5 went Ok * ee, "cage 


VT e A an (vid. 4th Nov.) The Lords xeferced-it. to. e Cival. Is 


5 zan make car wh. 05 and e e. 
8 ther or goodfire: : Vid. infra 11th | Dae EL och We 38 1 en, . | 
1 740. 7679. An che ating. Mr. William DE. 


: | fichgow bis charge; it went to interiocutos,. if a blanch vaſſal of his Maieſty's having his 


* 5 > 4018-10 Ms 4 PER * 


+ D SEC. CON. Kaden die. FEI 
-- ü | ned 
. them up to be kept by him; „„ um of there ach 


: . 8 legators af Haba Ker; reli of Mr. Robert Bruce, 5 

being neateſt of kin to the huſband, (I th Dec. 1678.5 
3 Newtas's Kaport, they found the 

5 a 6 ie ee, bring an interdictor, eee aſſigna· 

I tien from him; (ſee Graigy f. „„ - 

3 read to bim; and therefore they preferred Mrs e ga, . of ch 


1 — — be wal To 1 [+ ws ee 


tho? they were deeds of much facility and weakneſs, yet they were acts lawful. in 
ſelves. I z ear that, in the year 2668, l | 
Milton, that a man could nut be legally. interdicted to his wife, bat the power f ad 


tration recurred back to bis perſon again by virtue of his jus mariſi. 


chere preſent, be-abliged to anfwet at the Sheriff head-courts?. 1 think he is not. 
Oecenber 11. 1679. The debate betwint Thomas WILSON and William Brown b. 


N * Wilſon L. 20 Scots, as the expence of his decreet,. which is now turned into 


3 the corns that grew on theſe lands and acres, 
had brönght their corns to the mill, and that was 
'of 67g ſecing bam let tem 


85 me PI. 
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there will not eee ac 
8 4 Biſhop's heritable Baillie. ot the like) can n 2 
Hoa 3 <6 8 after dun 8 


diſcharge of Joke OE | 
r. Tet it may be alledged, Halten, an hair, 


hould not be perinitted 20 invert the title by, Which he. entered the 


for that L. 20 of burrow-mail acclaimed by Halton as due to the Conſtable for a 


ad bygones; becauſe . ao” 


they wete in bona fide. nat to pa it, 


ture. Auſwered, There was a civil proceſs depending betwixt them 


ſuperſeded to determine an gliment,. he 2 


— 7 - 

* * — - 2 

* + | iv 

* OY ** 
5 s > # + _- RW r "=; 
* 
* — 2 

* „ = as i& >, : 
- - 


ounds of fraud condeſger 
che N 


her own name in for, he uot-being preſent, and 4he. bonds nor 1 


— — 3 4 


ſamiliæ) 
to his wife. This: were to invert the order of nature heſides, he permitted ber to manage 
his affairs, lift his moneys, Taue h bonds, Gt. he gave her right thereto ; all . ich, 


and Lady 


Laden gie. In the ſuſpenſion+by che E. of WIN TEN af the Procuratar-Fiſcal. of Lin- 


lands pro omni. alio onere, Sc. without 2 ſpecial citation or warning, requiring him to he 


agitate at great length in my Obſerves upon the ol Parl, made in 16%. 0 5 


reported. the Lords reponed William Brown againſt the decreet to his oath, or alow 
+ ed Thomas Wilſon to eee by witneſſes, and decerned Brown NM: 


SC. CON. Zodem die. William, COCKBURN, (of whom 2 oY mary How 57 


8 this day fined in oo merks for breaking his confinement, and impriſoned till he pay it, 
tho de had a very probable ground of error to think he was included i in the King's i 


December 12. 1679. * Sir A. RAMSAY of Abbotſhall's purſuit for abſtraHi 6th 
Jane: 1679) againſt rhe feuars of Balſuſney and others: ar Pp: < : 
refuſed to anſwer. this interrogatory, whether — were 


£ 5 iy * 


= 2 nne ouplit - 
ES ee e by i but not the malture due 
grun cr, This being dhe Londs found it not enough for them 
—— they brought their cornsito the min Pat ordained them likewiſe to de- 
| veſting any multare'; * 5 t 1669. anent] dcr! 
2 16 o io 398% rot Þ - 
| .  Kindies? The Lonk-upon = report found; That Cohn 
EPE and without any quality, e 5 
4 he made ufc of, but allawed to proteſt for what quality he pleaſed, is prove u s 
_ </accords5 72. that he was minor or an infant when the ſaid bond was granted 
LI r to his farther; and tb be cod not be 
ccelfory thereto Hud the n ry rm ei 55 
Kalterer Þ This wes reer berwint Rindies and Gray i Bibo. Vid: infra 7 2 B 
 __ Comblinc:- — for Lonargae . eee Feb. end 5 'of the. 
of St. Curhbers. N = ar K 8323 e 
9.  Onc' charges. npon a bond, 

e e porty; — ths bet was blank in the credi- 
cor 5. name, and was ſo delivered to. ene who was his debtor, and he had arreſted the mo- 
ney before this charger s ame was inſert in it; and be offcred to this by the writer 
and witneſſes; Alledgad, The bond bring: in the s name, it could not be taken away 
but any by his cath, or a writ under his hand. Let the Lord, before anſwwer, ortdamed 
K e a bond to be: taken out of the Regiſter, chat after they might 
44 up docs with aten hand and in; or if ir SES Yr" io 
* ereditor charger to give his cath of calamny when name was filled up t in, or 
<. ſame delivered to him. And thereafter ordained the writer and witneſſes to be cxamin- 


5 55 


ROBERTSON 25d Finlay Frafer br 


on " p- ranc Is IS. 


not the credicor's name had Eee Blank in it ab mai an ws filled 2 8 


85 eld en, frand. But this Judged by fone's 22 5 an dan. : 2 5 . 


ron 2 42027 5 AR 5, 
December 19. 16 1679. The probation led berwixt 'ARBUTHNOT of Kix | is a | 
| Knox, (och Jan; 1679, being adviſed; „ The Lords before anſwer, ordained trial to be 
taken y prodattion of bonds, containing clauſes of x before the Engliſh came 
P, = 52 Scotland in 2650, running anff conceived thas, To le 2 race in dhe beate ef the 
E of Council” and Seſſion,” i the lat f any uber Fudges.” For it was alledged, that 
| fp of Fades oaks was Introduced by the Eg and that fo it run in axy aber 
Dum la; do therewss 2 of falſhobd from that recent ſtyle, the bond 

bearing date in 2638. n FF Fol | 
I hear: thaf che Lords improved a writ, enen e 
e it appeared that a ſhert was taken out, and a new ſheer put in with a mark and ſtamp 
Du the paper, As RH, not in being > e = od err be dated and ſub- 
"xo 3 % „ * 


Baie, 18. 4653. 2 Thi we Ae the Earl of SOUTHESE and 
the Lainds of Gurs, Nie 


lgond, and; the other heritors adjacent to the muir of Montreu- 
12 mont, were debated, the Duke of. i ent. See the full diſpute in the In- 
or * All 4 for th the King and Southeſk, That 
or commonty in this muir by their imme. 
part of the King's p , Telerved for his 
pecicribe che King, becauſe the 
| i has was an edictal in- 
|. and citation uſed” in behalf of his Majeſty at the market-croſs of Edinburgh; 
11 — low e becenlsU Wing was then ox 
Valens agere; and ſo the hericors have not had 40 years peaceable poſſeſſion to introduce 
_ preſcription: * The 1 2th act of — 163: 1633, anent the King's interruption, 
5 and Dory on the 2gth March 1630, ſhow that the faid interruption related to no other 
2 as were the s annexed F un 
an Property as was compted for in Exchequer ſince A 1445, or to changing of 
* „ v5 que: But this muir is none of theſe, ergo the int Bi ic act 5 85 
ed here... By act of Parliament in 1600, the Kiũg's officers their negligence can - 
not > him; and this muir was compted for by the Sheriff, ar leaſt ſhould have 
been compted for - That Cato ſaid very well, Contra rempublicam et Deas immortales nulla 
| crit Preferipeia, Craig p. 142. That the King S © nba oe {1 and 
ow 1e his his ſucceſſor : rem ee = ra wereaantis 1 the 
o. I. 
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Then on 2ath Jan. 1680. | ; 5 
<- That which hath been or fall be laboured, ll be the — hall | 
_ .< fire, falrie, tharching, and repairing of their houſes, in the moſt convement places of the 
1 | , , ; ; laces that ih all be 
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« upon 


| know 


1 * _ * > 
— _ by a 5 
* = Le > 
- 
— — . 
* * 


14 
1 
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0 „Lensgertarsss, * 


B 
Deere : 
< che adjacent heritors 3; and to vie the mir to chat ed 
4 anem; md if they cannot ſertle them, i report 10 the Losds the t we 
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. A dvocate, for, exhibiting funmarity 7. writs 101 his hands, becauſe he was 'n' member of 
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\Goned in his bands as An Advocate, . bur 4 uncle Pe to the children, and here was 
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Alan der Befucing and deftroying bis deck in che church of Elea, whereof be and his an. | 
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cautionets, ſummarily, for their deficiency in payment, without I. 

_ charging them thereon ; in reſpect not only Edinburgh, but likewiſe the other royal burghs, 

are in obnſtant uſe to impriſon providing it be for their common good a 17 5 

adam die. In the * berwint John JONES. Procurator-fiſcal, of Glaſgow, and nd 

Wood relict of Baillie Fairie there, ſhe allatgal, tho: ſhe. had no right nor al 
mon to the reverſion, vet the as Uferenirix of the tenement might redeem Jones 3 


A 2 deem} ſue muſt uſcribe- her poſſeſſion primo laco to the extin N 

| eee of annualrent; for if ſhe ſhould bruik for ber liferent, and ſuffer this 

Aunuslrent to run up unpaid; if ſhe lived 8 or 9 it would. exhauſt and abſorb. the 
Whole value of the tenement ; and ſo would recur againſt the fer which the ſaid Jones had = 

255 _ quiredfrom'the heir, and fo in proceſs of time would render his fee unprofitable; Which 

bughr not ta be permitted to do. This caſe, being on the ;th of 

"= 1090, the Lords found, that Jones's infeftment of annualrent was preferable do er 

1 and: chat if the redeemed, ſhe behgved to 5 — her poſſeſſion. Prime loco © 
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_ neſs, and that the town of Linkthgow are building a pier and harbour at Blackneſs. - A- 
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| 2do, Blackneſs is not ſo commodious a haven as Borrowſtownneſs. Rep ied, Since that fatal 

2 of Parl the burghs have ever reeled. as exceedingly abridged in their privileges 3 but 
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the principal, who. was obliged to to relieve him, vergebar a imp 4 
Smut. Inftit. en wg: be hat bond of ehcFrom lin to pay. 
the debt betwikth ond n. day a : Vide infre, +4ch July 1666. 
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der the in mern; 2nd. the buſband's ,obligement 975 the Ladies ſubſcribe is only 
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Where an within che legal ll pin of me apprſed lands, the makes whany | 
of might pap kim the fums contained. in bis but in the diſpoſition he reſerves 
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 M'Dougal,of Freuch, Cid. for being at the late Rebellion in June laſt, (Graham of Claver- | 
boaſe hach got a gift of his forfriture;) the probation was led in abſence conform to act 
of Parliament 1669, and for ſecurity, the witneſſes to the execution were ſworn. * 
wee cited 4 trumpet by the Heralds and Purſcvants with their coats on; and 
tho doom of forfeiture being 
loars wete torn and trampled under foot, and then poſted up reverſed downwards, and 
they declared traitors, by found: of trumpet, over the market-croſ of Edinburgh, and 
their arms nevetſed aixed upon the ſaid market-croſs and other lee 
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ther the cuſtody of her fon tin CF 
A adaoghter til ſhe be of that _- Fade Ang. 10. 1650, Home - "dar. Refers: . 

„ where the Parliament of TEINS n 'the mo- 

5 mei cho the be martied. - Ip 2 


Fadens die. © ABBOTSHALL contre the town! ae 1 
A- 


the Lord Craigie, ba long the inhabizzms were obliged ro 


| hend-for ſervice at che mill before they took away thar nn; The Lords found that 
- 8 the explanation of the decreet-arbirral hath net; and find the due of the faid 

„ &bereer-arditral/ © in caſe of the'mill's not bring able wo e, thar they may $6 to 0- 
3 D F min ryan bs, =» ds © -bur to other ex- 
| whe ſerved with all 1 


= + r 


= ber general charge to enter heir, Sbereen ber proceeded, in r 
dad been curred; and likewiſe Mr. Johm Hay's name had born infert in ie. © When the 
dame ro abtde a ir, the Lords upen a report found ir fullcicar, thar Ghe abode ar the faid 
charge, in ſo far s. n r th AIDE Jad 
« thy” See lach Dec. Aer _— 
Dod die. George WADDELL purſues one Salmond for 2 tocher. It was alledyed 
_— he arg eee in fo far = fhe was married on the 
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ofclock in the afternoon; and ſo the year and aday more were nor fully expired. Hafwered, 
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5708 Sm, 4. 6. D. 4% uſucapion. Anſwered, The father was more favourable to get back his mo- 
: ney in ſolatinm of his + and ber iffac he wanted: And in all other cafes it behoved 
EET to de à full natural day; rr annes deliberan- 
in che poſſeſſion on baſe infeftments, by a2 105. Fat. 540 And Craig, L 2+ B. 12: 
ETAL. 1 ———— "hives to 5 de 
Se Nis, ee . 
„ * Was vote of an Lord, 
tte Preſident was againſt it. VVV 


tween thir patxies. 
contra Goarpe Toms. bn chi offer chore is 2 


bean 1274680; Thomas WILSON ae 
current accompt with Aikman, — hnſband to Tours's wife; he dics, and the ac- 
Ene i. continued with 2 Tis 1 | 


© ro the ret will not up nat hinder the huſband's 
te hetating road motm proba by winch and this being reported, he 


5 Lords found ſe on the 28th. 

Eadem die. In the action HAMILTON jet Mr. Parrick Conningham Agent : 
"I dif n . and then adjetts * — the ge 
greater vader than he | 


a” a 


N 1 RE” or 736k robe gs, 2885109 © * 


1 4 all things; bot Where he general follows a. gc che, th 
= Ce ere ee the special. | 
_—_— ee TT.. ant Kore the Linde dectured they aanls = £ 
heat this point, in cheir own preſence, - whether one who robbed a horſe in the late rebel- =» 
Bon 467 be ſecure by che act of is from rcfticurion ?-1 think if be were purſu- 
3 ed as a thief criminally. for his life, that act would. defend him ; J not xealon;thact 
only 75 2 8 ee TE Ts 


* 


mens 1 — 
— : | 


. 1 1 ee T — The boa. — 
_  onaly if ine married with Her father's conſent, a failing of biz with conſent of fuch | 
Warn eh nth de Bat ita ef ſhe had. married without his conſent Stewart of 4 * 
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4 e eee eee conſent, which they found ſhe was at leaſt obliged to 
de, iner it is poſſible ſhe: might have perſuaded:her farber to canſent; unleſs he will 
ee chte be wr den fir ments pr e Fe . 
ene. he needed: not ſeek it? EIT 
If father ſhall give his child a b is quality, in caſe he of © wp 
the mary cen ll conſt, chat r chm: the bond. — mull, it is thought —  _ 
_ this is an” una ful quality and condition; but if, it bear, that be reſtricts the 2000 
%%% ͤ chad marriage wnbore bb epaſeitabo dond io thet-gaſs 
will only de ſuſtained for che 5000 merks ; eee 5 n 
riage, nor render them deſtitute of an aliment,.-- nxt ria Sed >” 
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"the teind of tobacco which onee grew there: As alſo for thir anoſual tcinds, clegant. de- 
ciſions in Baſuage's Comment. on the reformed cuſtoms of! Xx x 
>Eadm die In the cauſe William LOCKHART againſt Crommell-Lockber = > og 
+ declinator-was given in againſt Lord Caſtlehill his uncle; as alſo becaufe it was ome | 
tangente 1 yet the Lords rejected the declinator-. 
__ . Eodem die. In ie competition derwixt two bat nfeſtmems. confirmed, the 
dne craves preference to the other, becauſe, tha both their were preſent- 
dd and paſt in one day, yer his was ſealed 3 or 4 days before the other. This was 
maken to interlocutor by Caſtichill. But 1 n che duo a: the paſſing the ſignatures is 
the rule of 8 or the coming in pari paſa, men. tho” it 
Hould be d. for ſeveral months 5 8 | 
__ © Bodem ies. In MURRAY of e ee caſo. 2nd: Sir Robert: Marray, (ie Fob: 
1659) the Lords before anſwer ordain witneſſes to be examined anent the remorſe which 
n c ad le- 


9 * vamen 


<6 made to him, could not appoitit- 


s church, or was once drunk; but only allowed him moderate 


Fo I: * wha 19. 1680. In 


Be | yer what if one ar 40 years, 
3 e ad do pie ing —— Shia 


NOR « infer a debt a 
-. 46 meddled with 


tze opeſles, (which in ſtrict 


3 | 
3 * BP *; 


* SN 0. 10 „ 


5 eren Laber 
I is true this is not relevant; for one migiit ſpeak 


A : 


Ananda for hun yr nating by him. 


ſo difſemblingty; and a witnefs's retractation 
cannot anuul his former teſtimony and the jus qrogf/um to the party party thereby. Hide L 3, D. 
2 . C Silas, But in falſchoods all points are admitted to probstion tho never ſo irrclovant, 
> the conſideration hat * ſhall Nr e e Vide 8th. Dec. 2680, 
Gray of pore * and 14th Feb. J/%/%%%%%%. ß A 
Dioden die. The Maſter of 8 AL TON being purſued by hs ſervant 9 
__ modify any 3 unleſs he will offer to prove the to ſerve for a fer ſmce 
de might ondetaks to ferve ouy fo his meat. Let an me juſtly eee ene 
2 for a fee, opt e operas ſuas temert jaftare velll . 
Eudem ie. In and GHAESPIE's cafe againit Home of Eecles where one purſues 
5 Sor mails und duties, and pendente lite accepts of his bygone annualrents, he cannot-inſift 
nd crave adecyeet againſt che tenants in time coming, unleſs there be at leaſt a term's an 
.- awlenrowing;” for it is aot known if that cenant hall remain'there as tenant when the 
fame ſhall become due, yea or not. (OY wy 2 ae. 2 £12 - 
ADJUDICATION onthe a of Pat. SY are ſum zari ar 
2 eee - pun 


8 


purluer —— he 5s pres for iges, 
; Zainkt that fame perſon before him. Set Dec. pe 7 2 270 N 
 ”: Bode die | Betwixt' Alexander LESSILLS e and James R 
«© The Lords found, that the Dean of Guild of Edinburgh upon $ krone ah | | 
the indentures to be: torn; Sad Bee it was nat a fuffici- 
ent ground for a maſter ro thruſt bis apprentice out of is ſervice, that he after many 
4 admonitions fill lay long im his bed, and refuſed to his maſter's bihle to the 
—— theſe or 
ty; 1 —— offered 
Sac. amel furious,” eee and 
iſt Feb. RJ ͤ 0 5 
— MACI ELLAN E 
| 1 ande N e e e 7 
99 
40 years old debt to his oath; . rigs ama andiſwear that 
he was once indeed owing chat debt, but that it is paſt 40 J 8 ſince it was 
1 «foilzic Him? I think it WII. ii 
February 20. 1680. Mir. Philip NISBET agg 8. ephen. Bruntsßeld. 10 dis a6; * 
che Lords found, on that the ſubſeribed acrompt x produced is not ſufficient to 
the defender, onlleſs rhe(purſcer will inden <irder by dhe deen. 
er's oath, or by witneſſes, that the ſalmon: contained in the ſubſeribed acompt was | 
the defender's father after the date of the diſcharge, in n 1665, of 
the copartnery betwixt them produced in proceſs and repd the dxception of the nullity 
| <%/proponed againſt the accompt as wanting vriter's name and witneſſes, in reſpect of the 
1 anſwers made thereto, biz. that there being four parties ſubſcribers, they are witneſſes 
one to another; and 2do, that it is in ge nercutoria e iny 14th Feb. 
12663, Rankine: S0 the © diſcharge 1666, cuts off the for ui ſalmon pre- 
Ctcstling its date, but they allow eg e falmon in che deeangt _ 
were forniſhed after the faid diſcharge. mg oe | 
Eodem die. In an action betwixt BOTHWEL of. Glencoks, andthe children af Sit 
Robert Preſton, againſt: John Lutfoot Writer to the Signet, the Lords . found, that the 
$40 years preſeription began to run agai inſt an inhibition from the date of the laſt execu- 


dhe like faults : But found it a relevant eauſe to pat 


8 to prove the boy was 
N nylerviceable.” Ser 2 


<tion; and not from the date of the regiſtration thereof, as was it ought only to 
ei be compꝑted, ut fic valeret adus, and au wläch e might be cited. 
Vid. a remark anent regiſtration of writs," P; - 2 en 11 


alem die. GORDON againſt Gray. A horning eee as null, ent it bore 


conſtruction ſignißes no more but thereas 
the law: required three oyeſſes. % The Lords found it null eee IT m_ 


Ju 3 2 eee * 1 an intetdiction. | 

n an advocation rai arion AITKEN agai ainſt Willi Hamilton, the 

Lords remitted it back to the Baillies, becauſe there was kinchmeſtibion in the cauſe ; tho 
they had raiſed a blank reduction of that act; and the Lords found no iniquity in ſuſtain · 

ing proceſs Hai tor, — eee and her 26 2 4 


/ 


— #ctor may revoke his mandate, or if the To. 
- chey are bet as yet delivetcd,): chat the fame is irrcvokable; or if the ſellcr-and furniſhet = 
goods where the merchant buyer breaks before the deliveryy 
theone hand that ſoch a raue | 


or 1 ; LOKDS Syi838$10K, Se. "7 
_ . by purſuing . da, on. 
1 EEE Sce ork Jana a6z7; Thomton.:- 7-7 n 
- February" eee 3 againſt the Earl Winton Cath 
ben Lords found, Hopeton having bought Winchburgh, &c. 
E nil, and a the cail of it having declaved himſclf ſatisfied therewith, Dm 
+4 tuin of the price either upon pro > | ACTES 
t tice charged, or chat there were ſome called 14 acres, which after meaſure wonld mot 
be 10, ſceing in theſe caſes ct! . 
other acres : CCC ˙ ˙tT— chey were combuonly holden | 
* „ e Aer 1 1 13 2 . 
_  þDECREET-- There is a great difference betwixt Suki vcorteteriins a libel; and 
| debating the cane as if chen were in a lidels for in the-firſt .caſe, the denunciation -and afl 
the diligence uſcd thereon falls; in the 2d it ſtands, if the letters ſhall be foundis 
55 | 24, If a deerert be turned nn then che cantionerin the ſulpenſion is 
L but not ſo in the other caſe. ks . 4711 * 
Faden die. The Lord ARD ROSS having: raiſed/an improbation of the gg tout 
| — whercon his eſchear is-gifred to John Maitland, (vid. 17 Jan. 
1680) be gave in a bill, craving a iſion for ex the witneſſes in the meſſen :- 


8 223 
dad Magnes Prince, which of them had beſt right co ſome wines Peter Pallat had co 
und ſeat home to Arthur — — 


Sets in bis hands; and the merchant breaks before tradition of the 


of the wines be ſo fully tranſmitted, (tho 


hath a tacite hypotheck in the 
ſo a5 he migy-countermand the deli very. It ſeems upon 
dominion were againſt the liberty. of commerce, and with ns the ſeller bath no 
the thing ſald for che price of it; and here the factor had a. 
xp bo us patron eee paid" him. Let on the other fide; 
_ ondaim ihr Ed wike-oþ be Adfiverad — 


At their own 


ad, dme ts pretio dana f. inflic: de 
160, Scott. Vid. M ech Doc. 1680. o © 
1 N40 43. and 5 
King's hoſt in June 1 
Meta, This is not the third 
| anorher indRinent raiſed 


3 


the reſt. 


litia, they were not obliged to attend in perſon, the Parliament 

Milicia in place of that ſervitule. This was not ſuſtained. 

— calling them ant was not publiſhed at the ſeveral market<crolles, 
«points, - gend: Their Private knowledge 

1 e were, 1. Thar fome vet fick.. Bot 

the keck found rente from kaut 

8 e 
dendum. * Arg eee, 


ded, The 


proclamation 
as it | $ and 


exculpation, for teſtibut non teſtimoniis eſt cre+ 


—— — y, and they offered to prove 


1 others wert 


privilege not to teſtify; upon 


age of 60. This was found relevent, 2 providing had 
ſent out heit beſt horſes, and their beſt men well was rey — 


Were Officers of the Militia; and went out with ir, or 3 had unde in another 
ſhire, and anſwered there. Theſe were found relevant. IV. Hay of Batkoaks founded 
his defence on a paſs to return from the Marquis of Montroſe, his f 


Ale, "Rec, 1m, e them licence to deſert, dle the half of the army migh — 
2 diſmiſſed. 1 * 1 der ee, bur valy'wor coming, "246 


am 3 


A 
5 35 
N 
_— 
* 
- 


 ger's'execution to ly in retentis, — fy *The Lords: refaſedit; _ 
er e hen i that they. Vid. a Jane 2680 . 
betwirxt Peter Pal and Thomas Wilſon his 2 


to Magnus Prince for one - 


| Foils cauſes] It was debate, and taken to, the Lords anſwer,” if a factor loading wine at 
Bourdeau fora merchant, merely following his credit and faith, withour having any ef! 
wines, Whether the 


A de had wſec un, 


wanting effetts, before tradition yoo rpc and 
there s 
_ difference betwixt mandarum „A- wang rt reads eee 'nox of: perfeFur tons 


FRG” AD rake" CRIMINAL COURT. che: bee e 
to the number of 35 gentlemen of Fife," are now pannelſed: | 
patr of thele who were ſear in the tire of Fife; and arab rape 


3 2 2 2 {Is Bil 7 5 


47 e proponed general deſences: And eleded, Rr po tee 
Officers of the army; Ce. not ſuf- 
bow Lewis XIth of France fined ſome 

. ae further off than they did. —Tho' Phyſicians: pretend n 


ſoul and conſcience, yet the Juſtices declared, they would re- 
Jjeck all refltifieates tharwanted ir. II. It' was 3 for ſome, that they were paſt the 


uperior: Officer. A#- 2 
ful, He not being in the King's guard, Montroſe was not his Officer. ach, Com- 


> * * * 
A ITAL a At 2 * — 4 Luan . 2 "$3 Aer : 2 5 
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1 — 7 
o 


0 ; ; 7 ee and pet 
= 1 upon, commafds them oo 


ä Ver ac n . 

Oz „ in their power to > Ami A V.. Alledged for Ayton o — 
= that he-was in recen ecenti lun, his only- ſon. having [been killed ſome few days before, ppon- 2 
— _ nillake ax if hebad borg ons. of the Archbibop af, St. Andrew's murdcrers,. winch bea 
not z and che jus Novell. ſays, per novem ditt non inquictetar qui proximi funus duxeras. NL: Some - 
pretended that their wives were then lying dangerouſly ſick, ot near the dime of their delive- 
ry; or that their wives oppoſed and contradicted thar going. This in law is not. nt. 
. It. was alledged for others, that their houſes, their hurſes and their arms were plandcr- 
and ſo chey neither could, nor. were obliged in law. i go. on foot; and they could not 
Fa kar time get other horſes to buy, they being all picked up—Becauſe there was 2 pre: 
„ ſump tion of ſimulation in this robbing, chat it was cauſed to be dene by thæmſelves, . or t 
„ het by their, wites to keep them at home; thetefore the declaration was offered in them, 
S 4 reftification of their:loyalry if chey took ie: But ſundry of them. decliged- it, and of- 
1 Hh to purge themſelves upon oath, that there was -no.colluſion .. Nea, = E 

- le done of! fk at ſuch a time as this:might be Hmalate. VIE. Some. denice 
| | that they were hefitors, and ſo were hot obliged to attend with the gentry. .; The Adve- 
Pate raved they might Then. rendunce all their heritage to the King, ad:remanentian... A. 
| Fever They were not obligel. Replied; Where one is pacſucd for taxation, and. ns he | 
= an; berhat,! then the Lords of Seſſion oblige him X. Some alledged ti 
- "we apparent heirs; and not infeft, an were in pale nothing, 
= 1 Aꝛuſiuered. The right of apparency, forfeits by the 69 Goth aft of Parl. 2540, 200 
e the King has! right to What they might fuceced to. X. Aledged for ſome, they were 
bnly} wad(cters, of only poſſeſſed jars merits, or by the courteſie of Scotland, I here they 
Fre bad, married an b. x; and ſo Were Hot heritors ; Anjcocred, Since the law was fo. cour- 
een them the liferent · coutteſie, they ought to beſo diſcreet-and thankful as to | 
dein the law} and their own-conntry, and x courtiſer was: - fart feudali open revert iris 

 wſullns'pro tempors it ad tempus; and. ſo, was liable to all ſet ces. er, If a hlench 

— | {who pays his relldendo proomni alio onere, may plead exemption fromholts raids er- 
dai be cannot XI. Ek was alledge for 2504 — they had no inberitance but fome.crofts and 
burrom roods, within L. 100 Scots of yearly rent, and fo were not hound co g out in perſos 
; Win kde wesen y eee, ab dune eee bo! they Thoold 


>  loiltied them, wh berirage was within.300 
on that rent: Bur what it they have a gbodf 
x; eee pg che rule and if they have andklr thar, * 2 


. fer a 


— . Doe ee 1 = 
— —ä— + _ * 


er . | 
1 and raids. Theold Criminal Adjournal books „ for 155 as abſentedthem- 
1 ſelves from hoſtg and raids; Anent the French Ban and Arrzer- Dau, ſee Craig p; 413. XII. 
bl Some alledged they were Merchants and Burgeſſes N a burgh royal, and watched. there. 

CE | 4 Since they; were landwatd heritors, they either 3 feudum, or 7 


die King foritheir land.” XIII. he wa coiizended for ome, that it was, res haffenus gudicat 
dior tdey had been fummoned to the Circuit at Couper and had there got abſolvicars.: Anf wer- 
, The diet there as only: deſerted, and chat did not hinder ev 0424s new letters. z .— 
It was more than a deſerting, for it proceeded upon trial of the relevancy of thek excuſe; and 
being found juſt and proven, it was hired: and they afſoilzied. XIV. Aledged for ſome: that 
were abſent from the bar, that they were lying fick, or that they were within 15 years of 
age; for the law condeſcends upon all heritors.1 et ween 16 and 60 Buy theſe were, repelled 
ust inſtantly yeohcd, and they were fined. XV. Henderſon of Fordell, c. alladged, that 
ey were of unqueſtionable loyalry; but were unable to travel on horſeback. Lor the pour, 
Kae, corpulency, Se. but that chey had ſent one more fulficient Than themlelyes. Anfwered, 
_ ving  ſubſtitutum® did tot exoner; which ſer debated by Craig, dic. 1. kö. 3. 
5 XN kf Fot Lindſay of Dowhill it was alledged, That, by :a'c0 of- Privy 
de gvas ordered to attend them and their diets, at the ſame very time that the hericors were 
=: 75 _wlled put... "Anfewertd, Poſteriora derogant prioribus, and the proclamation calling the heritors 
B nt was after that act of Privy Council anent him; and he ſhould. have obeyed the haſt. 
© pled Tt proclamatjon Was only general. their order for his ap under the pain 
bf 10, 000 werks, (which was uncertain when they might call for him.) was ſpecial, 1 in 
tate ſare gineri ger ſpeciem derogatur. + Beſidles the forcſaid remarks, having got a ſummary 
abbreviate of the defences and debate, with the interlocutors following thereupon, as they 
d #egorded in tha Criminal Adjournal:bgoks, -1; thought fit alſo to. jnſert them ex ſupera- 
5 — here. 4 NIN * Pre? defence isthat * 4 at, it Parl. King ** I. founded | 
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e feels anghu 'to_kie-oxoneredy; um the, fd acts nos. be _ 
#6 The Kings ndemnitied ſeveral critges; :exatpr-choſerwho did not uſſiſt his beſt a bur 
Wh + rr batte did , und ſo are perde, ahd carinot be 
purſu n Agel Wrirten by the Chaperilor, in name f 
| ouncil, allowing ſuch heritors as were r e wanted horſes; ur had a-. 
ee Scuſt 10 ay at home and vard the gauntr I Rp 
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tinction between eh th and the liferent ,eſcheat, that, 
| N n vells ſhould only; maler his: e N 
ll the Lore wondchedenancimionat tho matter 0 ff 
2x Amen of his lands In Fife fall, beeauſs it wa proven. be had pes 
iation, bay hands Airbof Z-1 an 
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iche © cals limiler to chi, if be ſing eig ede mino: 

oe ene for-prelenting 1 debtor 19. fe fe 

F e for not preſenting him; any exception.gf pay 
may likewiſe —— | 
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* VII. TY Ran on het iv | 
chapel of ae er for them with th ry of Abend, here 
288 e. E. the. gleid of this Miniſte zt be fret of. cind |s. by uþ 26. 1620 act Far 
+693?” Some thought not, becauſe be Was a > a Minder on oe poor], glei s n pub 
 lickly authorized by the law ; eſpecially if it rn that acclaims the teinids t reof. 
VIII. H an accompr-of goods be 
chat they were 8 but alſo that 11 
Rel ſcripto ef ere, % But VIEWS: url 
HW | dingy and .jand:th 
. "34 Maſter of —.— e þ 


| Juming all preccedings to be.pai Pp van, In regen 
. It In queſtioned/ whether thir words. in en 
| Wand, full debtor for another,” impart an wet ay: 1 b it wants 
a iche wards 2; «.conjuntly and dtp .. Some think be no bound in the half of the 
a, . Bur cheſe,yords, * full dab ”. ſoem. e mie, this; The, molt, rational im- 
Port of theſe words is, that he ſhall b babe ä ordinis, and not t be liable till the " nl 
. be. firſt diſcuſſed. =_ 12 W Ins i 2 11 709 Seq mare ee? W cen 
ID rb og annua caring aq requiſition upon 60 days, tor re- 
. the debtor upon the. forelaid: page, and thereafter 4 


Nor, Which — for terms: Aubſequent) is repute, in 
9 ebe r Ne AL narily, with ho 1 e e 
ought to | have Tequired of ** ere be bac charged, the 


former 
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* cho ik was once looſed-and made mpvegble;by the cequiſtion, and charges... Oe nn i 
thought, this made it only moveable: ſo as 80 (fall ro-bis:executars; and not e po * 4 
: bi did not alter the caſe 1 debitorems See 3 Min. Pract. enn A. Mere fit 1 „ 
hericgble cighr, ind'chat rhey may charge fon dhe money an 6 dene der March 1691 5 * "REL 
19 215 Tue Lords have found tho? — :loaſe;a wadſet, ar able. 
_ fom moveable, yet premonition does not, becauſe it was no, deed of the dann d ane an 5 


orcder of fedemption had followed on the premonit ion, and-a. onligaguen. had been,ated 
. thät the wadſet monty became ira u enble i: eee en, bad... 

XII. In the competition the creditors of Ruthven of: Dangle, che l ords found ee 6 
- doth not upon an heritable bond, but only upon a moveal bt, g 


| decteet, 4 charge of horning nceds not of neceſſity preceed the denunciation, of the lag A 
to be appriſed, if it be the party's on debt wWhoſe lands are denounced z but if it be his... ap 
predete dr's debt, then he muſt be charged to enter heir T0 him: But Whether it be his 3 
on debt or not, if he ly out of lands to which he may ſuccced, yet he muſt bah i 
bis on deb t) de charged to enter heir, before theſe lands cun be appriſed om bim. 
. In a reduction and ĩimprobation it was alledged, L cannot take a term to produce, * 
5 becauſe Ecrave the purſuer s bath of calumny if he hath-reaſon to think the AN 
for is falſe and Oo and if he will: not give his oath;of,. calumny, I am.not. obliged 


1 ori ee pan er . . an een n the eee 5 aink 3 4 


by which * eee to 455 ifthe 3 ns 3 But the purſuer 
any advantage by it, may produce the principal. However it may be hjected, 
de calumnia is only a complex oath ſuper toto libello, and ate upon every memb 
of it. Vid. Durie 29th June 1626, Lord Kildrummy. I A N ka , 
NIV. Where a wife in a contract of marriage or other vit is M ee to, ae or third oY 

£ 4 ads 1399s honſebold-furniture exiſting the time of her huſband's deceaſe thg bu | 
' moveable debts will be deduced in the firſt place, and exhauſt the moveable eltate pro aue, 
the will only get her half or third proportion of what remains behind, free dedu2 aert alieno 5 
mobil ; unſeſ the clanſe be concei ved chus, that a third or other proportion be aſũgned ao - 53 

 poned to her prroverba de procfenti ; or 240, That it be declared chat it Mins be a free third, „* 
ad no . to be n the ore: * gy WO "ng e ono RD. 


debt 4 A the Lotds —— not 
deburſed expences, but aſſoilzied from all expences —— rincig 
4 and arinualrents allenarly. ' Vide-ſupra-18th Jan. 1680, — vid auaiuoe.; 
XVI. Tho':the Lords have extended the a (+ tangy 2 e 92 1 4 65 — 
Aebtors n irin ſings upon their predeceſſors e a claring them to 
Ear 4 not hindred them from making ſuch fraudulent purchaſes. V, g. 
i, Tho! che act mentions only acquiſitions in time coming, yet the Lords have extend- 
ed itto ſuch deeds as were prior to the act. 245, It declares the fame ſhall be — 
by creditors having a real right; yet the Lords have allowed perſonal creditors this favour; 
| ye they have ſuſtained a ſummons of declarator at his inſtance againſt an *ppryfer: to {top his 
egal from-expiring;” in theſe terms, that he is paid of his ſums within the legal by in- 
tromiſſion, and what he wants he'll pay him at the bar; which they ſuſtain to this pur rpole, 
that the lands may be open and afiectable by the perſonal creditors following diligence; . 
which the Lords admit where the legal is near expiring, .and the perſonal creditor can 
hereafter- eſtabliſſi a real right in his perſon by appryſing or adjudication. See 
Y Feb. 1696, F 240. This is done in adium of appryſings; for the which cauſe the Lords 
now, upon the leaſt informality, looſe appryſings,. and reſtrict: them to principal and 
anndalrents: But this laxneſs may be dangerous; for many eſtates in Scotland are only 
1 by appryſings. 3tio, Tho! the apparent heir have only a naked diſpoſition to the 
ppryſing, and no ;nfefrment, yet the Lords find the terms and meaning of the foreſaid 
act of Parl. to reach him, and that he ſhould prove what he gave for the ſaid right, and 
- his intromiſſion within the ten years after the acquiſition muſt be allowed in the firſt end f 
the price h egave. See the caſe if he got it gratis, 28th Feb. 1679 · But the exuberant 
truſts they put in other perſons names evacuate much of the deſign, of this act of Parliament; 
bor they cauſe them dance through many hands, to involve and. intricate. the FRO. 
Vid. 11th july 1671, Kirkonnel, 14th 181 1681, Gordonſtomu- „ 
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My * che Earl of Mariſhall's „ againſt his vallals and wadſercers ky: 
. 5 a EY alledgec 


2 n emoluments by it. JJVVTFFPbFPFC t  rt e Tal parebrty 7 aus, 
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, * You eee ee * & anyie hrs, be 
yſings which were bought . 


vou | ſehe⸗ A Von 
e means, from whom 1 — my right; tho they were taken in Major George 

. Keith's name us truſtee; en- rp cout accreſce to me in warrandice, nun jus vends» 's 
2 He ON OT r aw nt: ds 400 Pot 
In the town'of Edinburgh's purſuit inst alle Earl of Mariſhal, it fell to be argued, 

"i wy? his -exercing; the Mari ſcallatus be a geftio pro baereds; it being more than his 
aſſuming th a of an Eil. apr ns co ep enters, eee apo 


XVII. Where one is p den the paſſive dite of-opli ing the N : 
e lands, and this is e e to his 'oath, and he ſuffers e 0 be be 
und decrect is extracted againſt him; this being objected againſt! him as prabuno #iobata x 
of the ſaid paſſ ve title; and tho voluntary payment be not a paſſive title, yet payment by 
. er eee, wb deer dn w. i Was by 

title, ; fuch as a diſpoſition; gift of eſcheat, or the like, and fo ie was 
This was competent and omitted in that for | 
Set bi 2. intromitter, and ſo not receiveable now; Replied, Thar" was res 
d ee Fey” b rt — and alſo cannot. prejudge him here; and he was only 
a feſt. 1 Lor rds in the cafe 9 Sir Robert as aſſigny 
found that Broughton behoved to purge his 
npeared not to e; and he offered to prove he was then in 
was ſeas i jealouſy ee Broughton's purchaſe and right. I think 
a e 2 circumduction is no probation in favours of other ereditors; but if the 
. be proven by witneſſes, and there be a decreet thereon, it is 
Fe that probation will be enough to make him liable to all the other ereditors. See 
r; tit. behaving as beir, where he limits this by 1 ee b aces agai 
"others Vid. anent\Broughton's caſe ' gth Nov. 699% #70 7 5 en ke; 

XIX. Where a bond or right is dated abeur- Candlemas; d Jer 3 
La eee ee eee, Martinmas pr cee 
1 een nancy might "gs the abladen“ gage 
"3p 2 cheats of Burnet, tutor af Leys, the Lords 


Wr te vectare Denn ab; 
ben viz. as in the preſence of God. See July 7676, f 887. oY on ,n DN . 
XXI. In a caſe between William Stevenſon Bailie in Edinburgh, and Mir. Thomas 
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XXII. A woman: taving 9 70 a teres dies withe being ſerved or — * 
| Hee ſecond huſband, or her neareſt of kin, confirm:themſelves executors as to the mails and 
Auties of theſe erce-lands, and purſue the intromitters. It is alledged for them, Thar tho 
he had a right in her perſon, yet ſue never exercifed the faculty; and ſo it was jus: per- 
 - fondle quod radicatur in bus, e non oft tranſmiſibile ad haeredes, ſhe dying without eſta- 


— Sliſhing a formal right thereto / 4 ſervice. Vet 1 think The nigh of it tranſmits to her 


+xepreſentatives; tho' it may be f Ari if ſhe had been Yr: herſelf; e — 
_ *eluded her, that ſhe was not ſerved to the ſaid/terce, on nt = fn ns 2 

XXIII Tbe King's Advocate's ſervant craving ten merks when Abe — 
1 incidenter by way of exception, it was the general opinion of all the Formaliſts qu 
the Seſſton, chat it was a novelty; and that n. was no ſuch Thing _ 8 
there was a ſignet ſummons of imptobation. 607 ee Tani ein 
XXIV. In a purſuit at che inſtance of 1 whoſe goods were loft, gainſt the 
elt whoſe goods were ſaved, the Lords found they behoved to ſay, the goods: "the. reſt 
A ere ſaved y che pirates or _ plundering of theirs. But it was offered to be proven, 


Achat a ſtorm came on alte by which all their goods would dave 44 oh 
had not run into fand. 42 2 eee ee eee ert Mo 


XXV. Quer, Where ue ty within! a burch royal, but no | bolding 152 
either temple lands, or belonging to ſomeichaplainry, prebendary, c. I the 


| may ſtent. them as well as other lands? Vabeck depends upon cuſtom. and 1 think 1 m 
it cauſe! theny bear: burden with the' reſt. . 11 "de N en Air 5 "3 0 gf they m ay 


9 XXVI. In Sit Robert SINCLAIR's e and ſeveral others, the ee that intro · 
*miſſion/ with vidtua mails and duties of land, tho extending to 40,000 pounds, was pro- 
ble by witneſſes, and prov de jure, tho it wa to'extinguiſh-an infeftment of annualrent 
-*Waiſtir wy wrive But it it * with the * rent of _ then within 
% ae 100 
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Te Weed le eee Wiemer, 
15 e ce againſt Moi. See 13th: Feb, 4694, Wiheart. MT ER 1.» 5 . Wy, "9 « 
_— PE the Magiſtrates &f- Lanerk, . 0 eſcape, os 
5  thele hot in office the time are liable, tho” there be others who have ſuceceded in - 
offic fat ahey ate convened: wl en were del e quaſe delifto. | As alſo I may oon - 
iſtrates, tho" it was not dane in their time; neither need I ſay they are 5 
eing I offered to prove he udted and exerced the ofhce, and was ten- 
3. for they Who Were elected refuſed, becauſe of the deglaration, and. 
A n See Dus dich 
6 FI 2a Pp 444 fb $6 $46 A „ 
X Er KER being very d in. Jag. lat 1680, Soot of Addroſe pc 8 I 
5 +6 —— as Director of the Chancery after his deceaſe; the Exchequer, in rhe of Sir 
__ » Williant's cr it: But Sir 


George L. ckhart thought his gift, in caleot 
a competition d by the King after Sir William's death, ; would be found 
N malls becauſe it did not bear the way of vacation in the King's hands; and in the gift nd 0 
diſpoſal of all affices they ougit to bear verum madum See Anton. Faber. ad Tit. C. | 
_ 7 T7 and they ought. truly to be vacant ere they be giſted, as the agd act 
Parl. 1867 provides in the caſe of giſts of eſcheat. But if the King ſhall give no other 
patent of it, nor make another donator, then Ardroſe's gift will ſtand good. Vid; Ludoy. 
"Hs ad regul. caucellar. apoſtal. de impetrantibus heneficia- viventium, which is prohibite. 
NIX. A Tack alhgne falls under the ſingle eſcheat of the aſſigny; bur Quaer. Where 8 5 
One aſſigus a edmpryling whereun no infeftment had followed, whether that g Will 
full under the affigny's Sa or-if it will nde the eſcheat of the apparent heir of the 
N ee as to the effect of aſſignations. 
XXX. — In 2 caſe John RAE againſt James Fee the . point 
Was debated: - - There. is a tack ſet in April per verbs de pracſenti, (the tackſman ha- 
Ning been in the natural poſſeſſion as a tenant; before,) the entry of the tack is ſuſpended 
— ill the ſeparation of the corns from the ground; in July thereafter, which is before he 
mr the tack [there interveens an infeftment on a compryſing, or a diſpoſition; Queer. 
Whether this will be preferred to the tack or not? If the tack were a conſummate tack be- 
fore the infeftment, by attaining poſſeſſion, it would be preferable ; but here is the diffical- 
y, that tho he be in poſſeſſion before the ſaid infeftment, vet it is not hy virtue of che 
aid tack. The ſaid tack. bore alſo this clauſe, that i in regard the houſes ſet were ruinous, 
2 ry be — for the tackſman to repair them, tho the reparations exceeded 
year: 3 hould have retention of his tack · duty till he were re- 
ions ; De falſo he waxes ſeven years tack-duty on them: There- 
1 — rp tees tter, and the appryſer purſues for the tack-duty 
oof holds — 1 — oppones the expreſs quality of the tack. It is replied,” That 
clauſe is on} perſonal againſt the ſetter. d, It is real and incorporate with the rack. 
22 auſe in a tack. to poſſeſs ay and until a ſum be paid is not real, neither doth it de- 
A —.— ſucceſſor $619; neither will this clauſe e. Many thought it only perſonal. 
ba Zharters ted by a ſuperigr to appryſers in obedience to a charge, and not 
wu, Yea 2 preeept of flare conſtat. - "a à ſuperior does not import a diſ- 
entry and preceeding caſualities of the ſuperiority 3 but as ſoon as infeftment 
you GT it liberates far che future from non. entry and the other caſualities during 
chat vaſſal s lifetime. A ſuperior or over-lord may redeem a compryſing, Quaer. If he may 
1 3 wadſet or other voluntary infeftment 4 paritate rationis, et wigore ftatuti, viz. act 
36. James III. But that being a correctory ſtatute von trabitur ad pares vel ſimiles caſus. 
l. In gan. 1680, Mr. John PHILIP: Miniſter, at the Queen's - ferry, having only 400 
eren as yearly ſtipend, p urſues his pariſhioners for an au ion, before the Commiſſion 
0 For Plantation 1 Kirks; 1 3 the ſame, in reſpect be already poſſeſſed all the free - 
t tiendis of the pariſh, and intuitu that he had a conſiderable fortune of his own he was put 
into that lean d. peneſice; and they found that the ſtock ought not to be burdened with Mi- 
niſters ſtipends where there is not ſufficiency of tiends; and that the ſtipend ought not to 
be modified ex guolibet ſubjecto, but only out of tiends. But ſometimes where there is not 
ſufficiency of Hands in that pariſh, they may go to the next, as was done betwint the Mini- 
ter of the church at North - Leith, and at St. Cuthberts,. or the Weſt- kirk. 
NAI. Mr. William RAIT ſecond Miniſter of Dundee being dead, the town who had 
preſented 3 or 4 Miniſters ſince the Reformation, gives a preſentation to — My Lord Halton 
| sCopſtable having the preſentation of the Parſon, claims right to preſent all the Miniſters in 
«he town, and prevails ſo far with the Biſhops (who are too much ſubferyient to the ſtate) 
o refule to erdain him whom the town had preſented, (for they uſe not oollation there, be- 
_ »caule he gets only an act of the Town Council for his Warrant, and his ſtipend,) and t 
nates Lard Raue deſire. The pant of law is dhe ſame with that of the 75 
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of St. Aides: yay to nee Biſhop: 6 7 ee vx. Capi. +: 4 Peek worn 
tronat. where it is ordained, that they who preſented Taft vo the benefct mouid continue . 
| poſſeſſion till thepoint of right were decided. But che Biſkops'were Timorbus and inhwillin 
to diſoblige' © men, and ſo refuſed ordination Nel ho YG tk ndr 
fo far deceived them ind: yielded to Halton, that hon ary to | Form! F 
Irvine preſented h "by t bim; which wif not ſo eaſily be mo} 2 
| the aide. e 75 We n nen e en, e * Nad e e! 
XXXIVV. A wife purſues for a debt with wa her: huſband 5 ; a berning is * 
a to debar the huſband : "Quaer,” If this hold" rhe wife pre ebe = : 
rſger - ; ro intereſſe; - . if it be pro oduced after fitifconectariah® Bowls: think 1 
Baud not. Qyaer. If a horaing 12 2 a pte Keg ng in ave debir à minor ab « as 
JCGCVC0T0VV½VTT oBU ns a ey Eh 
XXXV. A donator is Hable for the debt of the“ horning wh His giſt procee 
Ouaer. What if he hath not intromitted with" mütter the: cheat 2 4 will pay the- 
{aid debt, or if he hath not done diligence 5" if he may be reached as Hhe*whoought and 
ſhould have intromitted, at leaſt in quantunt WII pay 8 2 240, I the « 
annualrent ner pallo nec lege, but only after the denunciation,” whether the donaror. will 
be liable for the acceſſdries of the Pape debt, vir. the be inen that falledue ater the ee. 
 niinciarion; or efto the annualrent were only due by the cultom ef erch * TE P.2 * 
XXXVI. An Advocate compears” for à defender in a decreet, 
wards annulled, "becauſe the defenders diſclaim the employmen 
purſuer i is put to great loſs and prejudice, Wherher or not will he 
gainft theſe Advocates for their oficious compearance? T. 
: 3 — If witneſſes refuſe to compear; the Engliſh law gives action of damage -apainſt 
them for his loſs through their not deponing.” The remedy for this would be, for Advo- 
cates to have written Mandates to warrant their compearance; and this was ſo ordained by 
an old act of Sederunt in anyo 1 5 and is no diſparagement; and f in diſclamations, and in 
| ſolfic other f. pecial caſes they are yet required; and it would help many inconveniencjes. 
NI. 8 inding is quarrelled, becauſe the appriſing of the goods is a month after 
the po inding; g. is ſeems not to be a nullity, there being no time preſcribed in law, and 
the cor > an advantage by the delay, viz” the benefit of redeeming 2 * ay 
Till they be carried to the market: croſs, and there rouped and appriſed. Some he hach 
alſo jus Juendi pignoris for 24 hours thereafter: = See eb. 1676 fo. * 1 
Fa TY Where'the heritor of a mill convectis another mains , 2 mil 
rures; if he ought not Hkewiſe to call their maſter to the aid pat +000 20 
XXXVIII. An executor being purſued, and he defends" upon 
| that they maſt ſtill Ve Hable hecaufe of ſuperint! n inventary co 
this be urged às an univerſal paſſi ve title to make them Hable for the whole, 1 it 
pelled, unleſs they have a title as executor dative ad omſſa; büt if t | en . 
dent fraud and dole, that they know of the omitted goods and concealed thiw, the Lords 
will in that caſe ſometimes admit it by way 'of Reph, without putting them to ate, 
28th Jan: 1678, Anderſons. But 11 the purſuer dgelares he x es the ſy 
not ad bunc effetium to infer an univerſal palive' itle to be liable prone th WHORE, but in u 
tum they have intromitred with conform to the value, this ply omifion Will 
be ſuſtained without the neceſſity of taking a dative'ad em. This is denied by others; 
vid. fupra, p. I 8 e : "7 - = e hs et was before confirmation; then it 
is receivable 0 lummar1 t if it de a os cored 
ed, then it is not 9 —.— lber a d ative. 6 deen. 8 — 21 
PF e An heretrix of lands, to Which dad mere bel 2 ; | 
may preſent a Miniſter, tho" ir Woof 1 its own nature adus vi dongs a Ee. Ke en 
of Takia? having a patronage therein, may preſent ? I think if ſhe be infeft as a c fiar 
"the may. See Vim. all pr. Tit. Tnftit. de uſufr. & Craig, p. 264, Ge. in the caſe of à donator 
0 a ward. Abbas Sicul. Panormitanus in three ſeveral places, ad tit. Extra, in decretalibus de 
Jure patronat. affirms a woman may preſent. See N _ e Norman caſtons, 
; 7 69, where a liferentrix (une douarriere,) may preſent. 4, oo ant ts 
RL. A bond is afedged to be preſcribed. "Anfwered, A inhibition was raiſed: — i 
Within 95 4⁰ reel tho“ it Was 7nd regiſtrate; for tis an execution in its own kind, 
tho it infers not preſent ment; an ! mares 
5 671 F 8 2 ay 'P non s the ee, Ne W 
XI. ere is a wherein, with the mei l, there are 
ts of whom paying the debt he gets — to "oy bond way Nr 
of the cautionets, (for they were obliged to relieve one another pro rata, and tho? that 
clauſe Were not expreſt, yet inzf de jure, ) But he diſcharges the other cauti 5 = 
he __ uſe'no > execution” e chem and then he purſucs' one of the —— — pay _ 
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2 thought, that the ſame defence of a 
FFF of late the Lords 
ene eee debate the preferableneſs and validity 

{eptenaial. poſſeſſion. Vide ſupra zoth July 1679, B⁰i 
msterr g of a decreet it was alledged, that the * 
yi holden as conteſt, and he had craved to be. repaned. Anſwered, . The conta-, ; 


begin to al 
of their 


' macy:cannot e purged now becauſe he is dead. Then N improve the <exccu-. 
tions of the ſunnnons by which he was cited as. falls 1 8 alſo. the gro 22 and warrants uf 
de deerect ; ui che ſignatures of proceſs, acts af li Anſwered, The 


_ decreetis dated in 1649, thirty years ago, and the regiſters of a aug and 
therefore the purſuer and uſer of the decreet cannot be obliged to produce ſmall cxccations... 
The Lords a Sag —— — 2 e 
this decrecs was: wen was called here, or n. „ ox 

XIV. A who is inhibite dwells in one ay 554 — baun by ae has in . 
The inhibition is only a the markety exo, and, egi ſtrate. in the Court-books. of | 
che ſhire where the party 


being comrary 59 the 11 Fal No hk ney mer re as e 

r In OST EF rodaces 
f 2 bond by which my debtor is owing him as much, only the term of payment in it is not 
yet come, and it hath ſome. other qualities: Queer, I this be ſach a liquid compenſation as 
that it ino jure N or if be may be as to make forthcoming r 


1 — n e e — 
One was cautioner inahond.the FFF dath, 
gaalificate that he was indeed cautioner for ſuch a petſon, but he knows not but the 
ae man be paid, and the bond retired by the principal, ſince it is not produced; pin 
He is fruſtrate of his relief, Kace bis oath will not prove ft the principal debtor 
. Exhis quality will aſoilzic-bim, at leaſt if it will procure him lick e the principal 
for whom he was bound; or if the Lords will decern for his relief? 
XIX A bond. is granted, payable only to a man himſelf, without mentioning bis 
heirs, - executors or aſſignies. The ears Gu why Bf ray the term of payment, Quzr. If it 
- willtranſmic to his execucors ? I think it will; for dies ceffit ſed non venit. Tho ſome ob- 
Jett that dies agjeFws is like a condition, and if it do not exiſt, then the conditional debt. 
craſes, and the bond might be granted for perſonal conſiderations to the man himſeif only. 
Yar ee of proviſion to his daughter payable at her 
age of 14 years, if ſhe dic before that age it doth not paſs or tranſmit to her heirs or execu- 
den. Ses 23d Feb. 1671, Viſcount of Oxford, where the day was found to be adjected dif- 
be 'obligationis gratia, and not merely differende ſolutionis cauſa. + 
Where a man only infefts himſelf, FF 
art of Shambelly did) takes it only to himſelf, and to the heirs-male of his body; if he die 
without ſons, the -he have daughters, or brothers and ſiſters, 2 it will belong to the 
8 eee got the Earl of base ede, d tho? the 
a ſiſter. 
XLII.? Sir John Dal rymple Advocate. purſues Drummond of Carlowrie upon 2 Jos * . 
ends, fer by the Abp. of St. St. Andrews to the Laird of Newliſton, his Lady's grandfather. 
Alledged, The tack bears, it ſhall belong to him and his try > CENTS. being entered 
heirs and-infeft ; which Sir John's Lady is not. Replied, an aGudica- 
tion, which — Dupliad, The Abp. in that 3 hath not intended to gratify 
| fingular ſucceſſors; but had an eye to the honour of the family, that they might only 
35 heirs dervice. The Commiſſaries, before whom this purſuit was, £ her en- 
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he Marguifs-of Athol, Hatton; c. Sir James Hamilton hath no more but the heritable: 
dee rene ee 'of Holy-rood-houſetrom che King (which the Earl of Haddington 
'  ._  - hath now aqjudeed from him. Ouacy. If ——— vohuntaril PO Oy: 
dean to creditors? For e 1 riſes the Earl of 'Errol's kinds: and offices, . will not | 
 * *hereby be Conſtable of Scotland; or Earl of Errol.) If the King ex eadem | 
to abe in 160. Horſes, 


bot grant precepts, appvincing/the of hisipar 
”  -. Wo 6 refer Ten, or any others, to be grazed: deb fra, and fo, evacuate the 


rs benefit? ob BASES een, ene, ar Abo 4 35 Dots 1 
NIX. The Lords ate now conſtantly in use to [force oonjunct perſon s, as brother 
and brother in- law, unele and nephew, t aſtruct che onerous cauſe of their de bis otherwiſe 
than by the aſſertion of the bond irfelf, or of their own-eathiz and tho the 18th ac Part. - 
| 1627, does not mention bonds, yet the Lords a paritait ratiomis extend it to bond; as late 
y in the caſe ofthe Laird of Renton ton; and in July 1674, in Mir. Patrick 


againſt 
1 aper's cdſe apainlt Blair of Kinfauns, who was only uncle to the common debtor:; and ſo 
Was it detided of old, Durie, 27 th Feb. 1674, Duff; zg th Jan, 1629. Auld ; th. March 


639, *Riddoch. - But if the aſſigny be an extraneous perſon; then his own eath-is taken on 
RE 1 cauſe, ”Dury 22d June 5 95. Net. Vide fupra,'-6th. 9 75 8 an 5 8 

: = 8 80, G | ths 12925 8 5 50 ng Os $ es . 1 19 2 4:2 p ia 555 
3 * I. Falfun in dus falun in onnidus, (as Ori hath i f. 166.) is/ a bend wh de 
= -only in cafe there be 4 competition between rights and diligences, herethey arc p referred 


= na ccording to their dates; or . ait is antedared t0-evizes >reaſon/ of 
eee epritudinis, and the like. Git een eine N J> 
= ' "EE That liferenters and their editors may have right tothe half ar 


= 1 Martinmas, it is required that "they live till yg wa Bot ir is not 
1 "ON . wall apreed upon, , whether they muſt outlive 12 0 clock of chat day or 2 O clock in the 
Aſterndon, or 12 © clock ar nicht after Whitſunday or Martinmas For Miniſters ſtipends, 
de terms are Whitſunday and Mich: by geh 48, Parl. ape: + Vide zaſt July 1679, 

and . * 39: $ 54 NR ſhews that it was e tinmas· da in th * 
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m Was given 
1 bes | the C e of Aberdeen, againſt the ie Aber- 
wes; and one Mr. Middleton, Aer the Biſhop had, by terror and cone 1 
e che election of the Principal, andlimited «the freedom 3 orocu 
Tien to be choſen. Anſwered, The Biſhop, by che erection a 
. i authoriſed to-overſee the elections, and he did er 18 2 
d ure ſub Witur emini facit arm e 1 
II. Upon the proctamation, mentioned Ars iqth Dec. 1 icnind 3 bear, We: 
= The Lords of Council declared they would fine” the taverners if they ſold two. penny ale; 
a tney are ordained to take ale only from one brewer, Geis Whereupon ſundry of 
—_—_ gave in a bill to the Privy Council, craving a 1 3 As alſo ſome of 
tem came in, and of their on conſent engaged to buy no bear chis year, but hat they 
mould give two merks for every three ſtone ear, and two ſhillings Sterling for 
every tone of tough, (which counting 15 ſtone to a boll. tho' it will be — and this 
makes about 10 merks for the böll of the one, and 10 ſillings for the boll of ide other. 
„Ul. They made the act diſcharging the killing of wild fowl, and all hunt 
Ps ad: fiſhing, without linence from the * maſter of gap wma For the tees th 
| -_ "yhich will lay a foundation for fining. ' CE ED COT ET HTO 
IV. The act for repoſſeſſing Campb il Earl of Caithneſs into the e chat 
hate, and chat they mould furniſh him meat and drink as he travels thitber. 
- 2 act for the 5, 599" men 0 de mende een bw the Militia : b (ads 18th Dec. 
* 79. e VV TP 
AL An act diſcharging. che 8 ane r rum, Bronfwick- ha 1 Ger the 
1 tft of November next not to be drunken; us taking money out of the country, and hin- 
deering the conſumption of out own beer. "ke > feared this 1 only de a W ee 
A 4 monopoly of theſe liquors. = 
VII. The 4 diſtricts or tetrarchies of the Highlands, vix. Argyle; Athol, Huntley, and 
1 and each of them get L. 500 Sterling per annum to keep them. quiet; à fifth is 
+. added," 8. che Earl of Murfay, by a letter from the King, dividing Hunth "s juriſdiction 
'- __ Mtoxvo, as too large; and they are all declared liable for the damage and depredations 
5 _ ſhall be done within Ert ns bounds +. But thoſe, — men a will ot be very 


Tj March 


/ 


85 n. . 


Duntarvie, and many others were fined, ſome in 1000 merks, boy, 
ſiome in more, ſome in leſs, according er — n 1 
n AO eee 1118 in” AT Y i wn; 
20 3 wie, as berge ö 


a 22 0 . NALD- boaks Sie Willam Sharp, 1 
ons tout che. bars ples er head, for delaying to pay him his penſion ; albeit the 


Com 
"0 had put — Hg For this a Council is called, and he gets a moderate rebuke. 
2 Aereb 2b. 1680. Ne Sn en dhe en 168 Nen Maitland is made 
e — * 11 PRIVY COUNCIL. Jobn Kenne Apachecary ys and one Living- 
| Nan 4 Merchant in Edinburgh, are fined, the firſt in I. 100 Scots, and the laſt in 30 
werke 9 he had no licence) for baptizing their children in the town by Mr. Gil 
heenced and indulged Miniſter; tho Mr. Alexander Turner had granted his 
doing thereof; for which he was alſo rebuked by the Abp. of St. An- 
4 : er the Biſhop of Edinburgh being at London for the time: Aud Mr. Rule 
7 n the Baſs, becauſe he knew by his Majeſty's indulgence they are reſtricted from 
uſing any part of their miniſterial function within Edinburgh, or two miles round it; and 
Mx Turner's conſenting cannot excuſe him. Tbhereafter in May, the Secret Council was 
4 willing to ebange his confinement to the town of Edinburgh, he Wading caution to preach 
in private there; which demand, as being contrary to their principles, he refuſed to do. 
U. James Juſtice of Eaſt · Crichton exhibites a complaint againſt Hepburn of Humby, for 
contraveening an act formerly made by the Privy Council, Tad: tilling up a green imme 
diately before James s houſe, which is indeed built very near the march; as Ys houſes of 
5 old as.” Humby vas diſmiſſed with a rebuke. 
may 64/1680. The SECRET COUNCIL revokes their — ad in Feb. 1657 a- 
75 Se. the-Admirglity diſtricts, and allows only paſſes to be given by the Admiral and his 


Clerk, and annuls all Nene __ a _ forth'p 15 cd is n Gs — on 
the faith wv aſs; 50 : 51 
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» Ms... Rebues NAIRN Ie William Buchen 8 on 2 7 for mee 
a merke The reaſon of ſuſpenſion is; this bond was blank in the creditor's name, in the 
| cuſtody and hands of the charger's uncle, to whoſe wife I paid rhe money; and ſhe was 
 Prapeſita negetiis;'in ſo far as ſhe was wont and in uſe to uplift other ſams of her huſband's ; 
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8 which was offer offered to be proven by her oath, or by famous — and ſo he was in tus 
| to 


bee e i de cab , bang Netten of hy thre Londhgns © 
5 «<a for abſence from che King's host, James Ellies f Sonthſide, Durham of 


es n 
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to the if, The ſuperior was bound to know no other dw 


on 


- . Baron Court; (for by their rights they are. 


 4awfaully cited, being only cited on the ground of the lands, and he dwelt abi. 2d, He 
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2 once or twice ere rr —— 
enough, 8 his e to her may afloilzic him: unleſs the bad been a 4 | 
Seeber er 4 taverner. And ado, Find that à wife's ion in a matter of this con- 

i cern muſt not be p ven by her oath, but muſt be only proven feripios; . how. 
_<-heveU te have had a written f > See Dutie, 10th March 1022, Mackmath. Nen 
Vom die. I. At PRIVY COUNCIL, L. 1 Wes Uberace, he ff caution to 
appear when called under che pain of 50,000 merk s. 9 0 2 1 
1]. The names of the officers-of the 7.500 men modelled oar of the Mili x ad, and 
King's nomination · of them a and 6 houſes in the Weſt app tor gurriſons, 
biz. Ctaigie, Blairquhan, c. — The King's letter declared, where: he gifted forfeitures; 
he reſerved always 
kewiſe gave General Dalzict a commiſſion of Jultici 3 
——. on ſuch as were in the late rebellion at Bothwel Bridge, and did not take tbe 
mo within the time 1 ned, Wer erer r Jen. _ B age ue * 

MI. The town of irvekeithingis 0 0 0 a fine; acute of a conve title lately 
| kept within their town. The 
belong to the town, tho? locally within it; but holds feu, bears bürden 
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defence was, that the houſe wherein ir ha re not 


is not accountable to the rown's' juriſdiction, but belongs to my Lord Dumfermling 
wheddale.” The Secret Council-Irenced them! tiligence-2o/prove issn. 


June 4- 4660. George PARK of Foulfuirdleys holds his lands feu of Howe of Weder 
e under chis irritant clauſe,” that ſub pena umi ſſonis fea: he ſhall ride and wait upon 
his ſuperior whenever he ſhall be required to attend him; and this clauſe is in the charters 
of the moſt part of Wedderburt's vaſſals : And upon a debate betwint him and them in 
1638, the Lords found, if Wedderburn called them to attend him i in his own private con- 
crus, then it was upon his charges; but if it was on any public concern of the kingdom, I 
then their attendance i in that caſe behoved to be upon theif own proper expences; yea it 
Dore, when he was bound to entertain them he might ſet them down at 3 — give ; 
them meat with his ſervants ; tho? Home of Ninewalls and ſome other zentlemen 
_ hold of him by this tenor. It may be doubted if rhey may perform theſe ſetvite 


parts by a 
ſubſtitute; but it is certain, where they find the terms diſnoncurable, ices iis nfuuane feu. 
dum, 2nd abandon it to the ſuperior. In June 1679, when the heritors were called to the 
Weſt againſt the rebels; Wedderburn ren, Sanne and other vaſſals to attend ah 
mim, conform to the dend of their charters 5 e None indeed do the hoſt 
with the heritors, but did not attend his i onv 5 
ble to dae had cor if cited; — 
curia domini et pares curiae are molt com t, eſpecially to judge on preſtations and 
ſervices); and fined him'in 100 BO Forde Webs, Imo, That he was not 


had linds holden of the King, and fo being called forth by his proclamation he was obliged 
obere domino antiquiori in a competition, as is decided in all other caſualities- 


- Anſwered 
elling but the land he had given him; 
kewiſc he had labouring there, in his own hands, and ſo it might ſoon come to bis know» 


edge. To the 2d, the King's command and Wedderburn's were ps and it detracted 
nothing from the King's ſervice that the ſuſpender rode in lis ſup any and re- 
tinue; and he ought not to be permitted to contemn his ſuperior.” This debe being re- 
ported, the Lords found he was obliged to have attended his ſuperior, and chat in Sing 
„of it he likewiſe attended the King; and there was no interfering or ino ibility 
of duty or commands, but both tended ad eundem firiem es effeFum ; therefore they repelled 
2 on reaſons of ſuſpenſion, 11 UF retrenched and modified" rg fine to Li eee 
.. 53 e 

Eodem FI HOPE of Craighall parte Erſkine & Otterſtone his vaſſab for rion-enery: 
 Alledged, Abſolvitor, becauſe he is infeft on a ptecept of clare conſtat. Replied, The precept is 
null, for his act of curatory appoints 3 to be a quorum; and it is only ſubſcribed by one 
of them, viz. Mr. Archibald Hope. Duplied, That is nullitas fach, and fo only receiveable 
in a reduction. 2do, Offers to prove by production of 7 or eight ſeveral evidents, that 
Mr. Archibald ated as ſole curator; which is ſufficient warrant to aſſoilzie him from an 
odious non-entry. This ſeemed relevant, but it was elided by this triphy; they offered to 
prove that the precept was never delivered to him, but viis ef modis unwarrantably got op 


from one in whoſe hands it was conditional von ged, and that without er 
"on condition. This tripiy was ſuſtained. 2 


Eodem die. A COUNCIL, was called extivordinary por: the news of the riot centmitred 
* ſome women at 085 5 who reſcued from . of the King's forces one of the 
= 1 Miniſters 


the houſes ſtanding on the forfeit lands for hisown peculiar uſe/——He * 
ary, with the advice of g others to exe - 3 
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n 10 pres e ook ic \ eflled M- Donald Gargil; and Berg Halls. 3 
fever in Tiviotdale. who Was wounded and taken, but died. 15 his. wennde on heir p. bs. 
"54 | Nied on, and a new covenant, Which was The Council ſent — wh = by 3 3 ö 
Dune uh a party to make ll the ſtrict ãnquir he could: to apprehend Cargil.che Mini- 4 
ter auch de tale them priſoners who had getended biꝶ . 1 3 
1 5 im dis. A letter was read from- che King ro che Scikin/;co-annexita.chenomiaation'- | „„ 
_, he e che Inner houſe to the Regiſter's office: again, in A 3 
July 1676" PPV 2% 
3 | DNS bt 2 Lo , é 1 1 
| . 1680. Sir William SHARP Ramos of the Signet denwurcing to den a captian at — 
| Lait N Wer againſt the Lad Cardroſs 50 
in her bands, 3 was claathed with a huſbands and this 
* x 1 58 bil che Lords: ſound N exeem her, the horning not 
„. = e money, but preſtation of a deed ; the fact of exhibiting being = 
9 <-ſtable by herſelf, and in her power; {ſhe having the writs in her huſband's abſence-forth 
i of the chuntry,) and ſo ought . is juſt:- And her ontemp r. 
- wk delay and re a againſt authority n l p 
-again{t wives. Vide th July 1666. V 
aden die The heirs of Wrights-houſes, That ad. en Beb--1680) craving dy bm 
— might be examined, (they being old, and one of them dead ſinre the ad. 
vobation ) for proving their contingency of blood, ſeeing the reſt might likewiſe die be- 
Pore diſcuſhng of che ad vocation from the Macers to the Lords; the Lords refuſed the bi 8 
5 becauſe the Macers would regard no teſtimonies of Witheſſes but them that were examined 
in their own'preſence. It was moved by one of the Lords, that the Macers and ann 
might corveen the aflize; and in their preſence take the probation to ly in retentis, and pro- 
eee no further. This was alſo refuſed, becauſe the advocation ſtanding undiſcuſſed * 
ede alk p. „and the roll of cauſes being far advanced, it would come in within afew = 
weeks, -andthe-reftificate of che witoclley age and mee 5 r x rere — D 
3 24th Nov. 2680. * . e I 3 7 „ 8 e 3 4 12 1 
N m wem he's confirmed 3 as a Nene upon his demi: . An- 
py  fevered," Nom relevat unleſs} le exe cee then, or fince. promiſed to pay it. Replied, I 
=. 8 100 pounds Scots, it at leaſt to have the force of a verbal and meupa- MF 
"I % Duphed, Verbal legacies ris ſuſtained in our law where there is a writtem 3 | 
nne ntunſo chen de 8 . ei oe 4 2 
ET =_ that he intended not partim teftatus et partim intoſtatus decedere's But ive — 
legacies were only cfieftual where they were left byrone who made no written il and 
teſtament -. The Lords een recutrix org and ſo wayed 
0 deeide the relevancy. e ECT 53; N FW 
_ ® ZEodem die. The E. of MARISHAL, contra his deter. The E. a5 he who. bath | 
EI ired ſome compryſings m eſtate, purſues the w tters to eCcCKOon . 
85 rar ey ca upon the 62d act of Parl. 166 4, 40 Ts 
dompt for che ſuperplus duties over and above the ainolrents'of the ſums contained 
wadletts, becauſe this Earl's brother when he was heritor gave them a diſcharge: reaf; _ 
having compted «to him for the ſame. Replied, This declaration and diſcharge of the 4 
debtor's cannot pre judge other creditors whoſe rights this Earl hath now ex titulo Jingulori = 'Y 
anquiredz but they muſt accompt for the ſaperplus, and not keep up their debts as unpaid to 
ſeduce and debar other Wager nee e pr Ree A in their yall! ranks.” This 
Was taken to interlocutor. Mx? 22 
Eon die. At PRIVE.CQUNCIL, by. ee Gans: Ga! King, the indulgence 
_ Giſchargetiwithin' 12 miles round Edinburgh, with fundry other things. 
II. A Commiſſion of Juſticiary is appointed in every thire to put the laws anent the going 
to the church and all the other eccleſiaſtical acts of Parl. in ſtrict execution. 
At the adviſing of a concluded cauſe, it was alledged, the purſuer was a frequenter of 
Lonventicles, and ſo had not per ſonum Randi in judicio. The Lords found he was liable for 
other penalties for that delict if convict — S and es there was no law W MM 
| him ; and therefore repelled the alledgeancte. e | | 
Fun 14. 0 


94 If 


was 


ſeg. 1680. At the CRIMINAL COURT; many Fife 8 not 8 
in the former liſt are now purſued for their abſence from, or deſerting the King's hoſt laſt 
ſummer. It was proponed for one Bonnar and ſome others, that they were intercommuned 
mme time of che proclamation calling forth the heritors to Bothwel Bridge; and fo might not | 
do, not having a ſafe conduct; __ they could ſend none, ſeeing none might ue with 4 
; them. Anſwered by the Advocate, It was ex propria culpa they were intercommuned, and 


nemo debet ex fu dolo lacrori; 3 and _ —2 have Re: to _ Rey . for leave 
I . WS Ce to 


11 


5 


A ad 


8 me them. 


= 1 — femepliriten;, 3 
oY — Hr 1 derm a d wet per 
I eee fill eons, = Cine — 
WD. 1 1680; r en REID's „ James Stewart as _ 
EE. dere eee e > v9 x 45 * poli " I Rats - +... Fs 
pn — Monyprany — r 
| . 5 * LE F ere e 8 
1 . Lords admitted a compenſation to extinguiſh « c Jung, they provin _ 
== eee mn FFFFCCCC andy. 
—_ 1680. In the a&on for provir the tenor . a bend a porſnd by Mr. Joha. | 
| = —_ 5 ap! ving allowed: Mr. 
Penn ee lead bed witneſſes; itas/objected againſt Sir-Michel 'Poſſo, that 
1 - hewas a bankrupt, Aying in re pot wrecth-cbe-Kingls anlews.. This Was 
B 5 repellec hy the Lords: ati they ſuſan d bm that he had-threazeged | to. do 
_—_ Due Hamilton an evil turn: . ant icfſes 


EEE. fed See 24th Dee. 1680. a+ * I iir qr wr SS is oe 
= 1 18. 1080. David OS WALD contra} 1 "One 5s purſued do reſtere 
20 merks of tocher on this ground, that tlie contract of marriage bore this. clauſes: in 
ae ide wie aud deceaſe Without any children lawfully procrcate : ge] 
= <6-2000/merks of the: tocher ſhould be re -by ker huſband and his. heir e e ite 

* 4 beird 3 bat inn e they f he bad no children that ſurvived -berſelf ; and fo 
= che caſe exilted, Wr the enen was purified. Alledged, There were children e 


c 55 8 ee ee der erte — —_— happened f 
=; - 
_ . - 
| 3 ae i 8 
4 2 «-fince the died withotlt children ſarviving b — 


3 8 1 interlocutor agamſt Lord Almond. ns Th the: appeal” wes Sun in, in Jan« 
ee tho the Word in that: caſe was Iſir, and is of a more gnafication than the 
word Children; 8 8 it extends etiam ad r ee 1 it Bree, Forbes; 
— 86th; June 2672, Lundy; and Dury 27 1630, en 
SES by Alexander ARBUTHNOQT: of Knox againſt _ 
22 (iath Dec. 1698.) The Lords granted her a farther diligence for wit · 
ta aftract the bond offered: to. 33 albeit the cauſe: this half year was fo 
Fr wiſed, and the perſons againſt whom ſhe craved her 
r already ; for nunguam conchuditur —_ nen 
1680, Robertſon, and 2 iſt July: 4680, thir parties. Sons: "ERR i 
ini Eodem die. Mir. Colin MAT RENE contra the I de Ann g 
1 Mr. Rabert Lawrrie, who died one of their Miniſters. Alladged, iſters of 
Edinburgh have never been in poſſeſſion of an Ann paſt memory uf Man, aul ſo haue pre- 
ſeribed an exemption and immunity. */werell, They oppone- the act of Parl. 1672. 
which is general, and excrpts none from of Ann. This was neee. 
an But tis thought an Ann would be found dne. FE 
Eodem die. In the charge given by Baillic of Turwoadhead to the Lad 
ther 2 her bond, the Lords declared they would hear this point-in-chair own —— 
I bond granted by a woman cloathed wich a huſband. was ſo null as that it neither bound 
. nor her means, where ſhe lived ſeparate from her huſhand, (as the Lady Lethem 
Lid from Poſſo,) tho not divorced; and where ſhe hy an act of Privy Council had the free diſ- 
Poſal of het farmer jointure, or af part of it, or had an aliment which neither her huſband's 
za marit:, nor his ctedicors could reach or affect. Some thought the law, (ſo far as her 
5 allowance Fxcecded a eine Sanne allen ber to -contradt debt on „ en 
e rer e ind . elle it would impede oommetce, 
_ -and+ none would meddle with her, whereby ſhe might ſtarve: Aud cho che . C. Vei- 
WWW — Im, The Senatus- 
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1 | 
e — Lare | 
indiſſol ve —ů —ꝛ 
| wan may be affected wich- arreſtments op: other” th 
. 2 c. 6 Stair ir. 16. — — 
Keen md eee hand nut a, eicher of perſonal ar real execu- 
tion 3 and this, albeit the Lady had un from her ſon that he ſhould pay her 
price for 3 — modify; becauſe this put 
the Lady te be once the ft diſhurſer, and fo had nothing bur an uncertain action f 
Bs _ <-poperition- of the 1 Bac the Lords 'recommended to her to farniſh-her ſon ar hie- 
le, Materna (for — \ ain Babet aures, nec patitur - moram) what + the could ſpare. 
| Dir was a cantion of mond equity, but uf no tegen — wiſe bond 
| found null and mot obligatory; 1805 Feb. 166 f, Briſbane: Erman 
2 2 5 n in-by David, + 6 — back 1, of DA 
14 15 70 4 5 <. ofduin. re the decreet 
EF . 1 8 
c T aganſt him? Tue 3 
5 poning him ſo foramarily was, becauſe he initructed dy Adam Chriſtie Liader- Clerk, that 
the wries were in his hands lying in ebe neee . 
_ ſecure... ß Sen 49, rs. : * t "SF SPLICE 
June 22 1680. in che 8 Aen David: JACK contre (Aan Muirhead, 
raving kim to compt and reckon for hie #ather and oats 
_ offering to prove him paid: 5 
8 (ch now reduced) and ſo 


yet her join- 
KH La Robert... rer. ji. 
8 


they were dons fide pſſeſores, 
ante litem conteſtatam. Replied, The appryſing is funditus 
2 ws: wage + The Lords repelled the defender's Ide 

and} find: he is liable to IM 


8 


Sir Jon e ins kene ce bert ee us tpn - 


* 


Vit under bis hand, which is not produged. and nen valitur referents 'mifi- confies de relato: 
1 pd mn 2M In caſe die before 6 3 I = 
plate e er 3 A . 


3 in 
tho aro he Pri Conn, and taking the power thereof out of the hands of the 
This ws done, partly becauſe — they procerued ä 

cantioufy to law 3. bur hat mainly influenced the change was, that 

- /Ceminal Cletk; might e ee e that the 
of Edinburgh's brother, Mr. William Paterſon, one of he ne of Privy C 
might ger a ſhare-of it. = * 23 3 2 8 8% : * 1 r = * 

Salas die. The Lords of Seffion renewed the commiſſion to the Townof Ki 3 

Jol . {19th bs bn. eee, their libel; Which they did upon 

eafon, that ir | appeared the Gans hte pe ht John did not e 


for executing: thereof. 
; Alexander ARBUTHNOT of Knox 


Ge Eiabhinbs-Goveral of their anthorty-weite,) and by*s-back-bond 2 to make 
Tae e che waer ef l. line) is ge pes, fit | 

1 A, ſuſtain proceſs as y 
y to whom. 
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7 2 liged 3 prove eee rits- Were an:«5he; 
s bat that ae ſame is to be ꝓreſumed 
FF and thaia bonds andocherutrattiens now d 


40 c rer dene, por enn es (464 wra SIS e Cs \ 


| 2 . — 


0 eee e. oach — * en a {any 


25 3 contract of marriage. led ped; The e eee ove wo Gor 85 Fo | 


4 before anſwer; ordain L. 


5 2 it was the general opinion, that the Commiſſary was more competent, — * 


Kaum die. In che. improbation 8 WL ie 95 8 Marguis 8 f F FE 
A 5 | 1 not; ſuſtain proceſa, till A full progreſs Ware produced EQUNECTL 3 
rightsTogdtbess. wheroof many & ed. Kat: 55 July 168. 
Eadem dice. Mr. Willem WIER Advocate againſt che Katl e Callander, and Edward. 
1 ( Ith Dec bB.) The Lords having heard the Lord Newean's report, 4 they | 
find the act of Secret Council produced does not prgae the alledgeance ſounded on the 
4 act of Parl. allowing eig A wurs annualrent to he given dawn te forfeited perſons; and 
that no other act but the act of Parl. icfchf can ſatisfy and 2 ic; -and-allow the 
4 defenders yet to produce the ſame betwixt and Tueſday next. And _— ry 
2 from ue ect, Air. pe eee eee oh 4 1 


== 
<<, Willi 
2 * 


== 


pa) pp Fra Ar Ys . 


$7 Pers pr 


3 9 wc 2 5 2 


++ DECE uſe it is only. ſubſcribed by one Ny ary. and three mitrcllee!,, e, 


Wy”: 5 i = deen cet can never quarrel it, becauſe he is one of the ſubſcribing witneſſes. ©: The 5 
<0 3 *+ Lords foufd this ſhould ops 


2 e ſo far as td affect his part. of the executory, hut it could 
not prejadge credi is thought a teſtament- with one Notary is ſuſſicien but 
rene marriage. "Vide ki 24th. July 1679. Yet. 2 contract. is "Rey, favour- 
WS, Dury. AAth Dec. 1029, Gra N =, 8 ep: oy WT . 8 
98 24. 40. In the action games CL EIL. AND Sgainſt Lamington, which l 
i A curator accompt, A274 Aan. 1680.9 Newton re enten two points debated 
| found, contrary to Newtons] e ime of the cre 95 


und therein. 35 and. All W 
that to be proven by re een inventary. of the writs, Or ſearehed the charter - 


. 2 #.chelt, or were p reſent at che ſearching of ĩt: And allow James (Jeland by a diligence 5 


to cite the reſt of the curators. And as to tbe. other point about the executory, 8 . 
4 on to condoſcend, if during the. tia e of che curar yh 
2 eee for amy. debts whereof . he might have . ect of ih executory, if his cur 
4. 4 tors had confirmed him. Vid ↄth Jap. 6 %%... 
e iv. eee #.competition ber wink the C Commiſſary of Peebles, : $I | 
- Bae of a Regality there, which-of them was moſt aaa de. udges to a. ſlander of calling 
one a chief. Alledged for the Bailie of Repality; That a 885 bal power of repledgiation | 
from all other-courts, whether in matters civil or criminal, and ſo the aria. 11/tian | 
mould not have meddled to judge here 3 eſpecially. he being a churchman's Bailie, and ſo 28 
e to judge on ſcandal as the C Official or 5 This vent to the Lords anſwer; 


n hos nou la propedty-replodes. batgaly Kr ane conc 


Jute 25. 0 Ag! CAMPBELL, ali of Andrew e N 10 > his Mx 
* having charged Patrick Ramſay and John Reid, upon their bonds, to return and 


Lerve her: The Lords found, by white agreement bet w ixt che parties, the ſuſpenders could 


4+ not ſet up a printing · heuſe of 8 and fulfil likewiſe the obligements of the ſaid 
4 agreement, unleſs the ſuſpenders will offer to prove it was ſo communed and agreed upon, 
that the ſuſpenders might, notwithſtanding of the ſoreſaid obligement, go looſe, ox ſer up 
i aptinting-bouſe.of their own; hich the Lords find relevant to be proven by the char- 
% ger's dath; and that ſhe he examined. in preſence of any perſons the ſuf} . ders ſhall bring 
__ «6thither 7 but would not take a prohation contrary to the written agreement; tho' by 
2 Privy Counſellors, who on her . eee 1 * ee ale at were Ap 5 
e tices were free to ſet e e eee eee e ee 

. © *Eodem die. E a life 
— of 


Leeni) wich. 


in Which Raploch: wells, and his is lands es —— a fect Jv. ol . Alledged for Rap- 
1 


— Hall 2 er "_ under the n . 18 of * * on- 


» | 25 7 3 <& 
2 KS | | | | 3 „ 
. R 


\ 1 
* 


# ſoever they lay ; and particularty the liferent” of houſes within Edin 


5 or ans LORDS er skss10R ee. . 


vis 40 and gut! enn lying Within t aeRegs) lity. Replies eee dike + 
| "wiſe fall under this gi t. and not only theſe lying within the bounds of chat Regal dut where · 
| burgh belopging to to his 
Lady, John 5 * reli,” and now appertaining to Raploch jure mariti. The Lords 
found quod Bona mobiha ſeq wunthr per ſonum, und that not only his moveables then lying 


. MW within The Regality fell er the eſchext and gift by the Lord of the Regality, - but.allo 
Kay 1 all his moveables 2 the whole kingdom, and even his: Jus muri. _ Which was 


judged an interlocutor very 


. to his Majeſty's intereſt, and extending the Lords 
of Regality their ri 5 to 1-0 eſcheats too far, ſeeing tere ſhould be no more ina Lord 
of Regality's power to diſpoſe” of but what nes within His own Regality; and no perſon 
gught to grant gifts of eſcheats to extend farther than the bounds of their own nn 
Let Hope, Min. Pr. tit. 8. affirms they have right to Hngle eſcheats) 19 wo no 
pu 26. 1680. In a cafe EDMISTON of Duntraith contra” Mr. John Eümiſton, the 
© Lords reduced à 7000 merks bond, as never being a delivered evident; but eier gan _ 
ditions; and ordained them to eompt ab ov without reſpect to the bond. 
Bodem die. Lord MONTGOMERY contra the Laird of Blair. L. Montgomery, as — 8 
rior, craved a year's rent of the adjudger. It was alledged, The adjudication was before the 
5 up ac of Parl. 1669 ordaining adjtidgers to pay a yaw tent, and therefore it muſt be 
| preſumed not to be due before, "ſeeing laws are only made to regulate future caſes; and it 
Was found cf de induſtria omiſſus i in the — act of Parl. 161% as Balmanno obſerves, vace 
Te ROT. ay The 2 found a 4nd rent not due by „ ir _— - 
| 1 669. l | 3 Tad 
June 29. oo Peres DE BRUIS nt the E. of Winton, 6 ith Feb. 1680, 90 «, The 


2 


is WF finding the groſſneſs of the difference betwixt the reports of the arbiters, therefore re- 


new the commiſſion, and adjoin the Lord Juſtice· Clerk to my Lord Harcous, and ordain the 
two arbiters to be cited before them, and to be examined if they meaſured/the harbour 
Work ſeverally, or together; and in re 


gard that Fulton the Earl's arbiter meaſurts by feet, 
and Baxter arbiter for Bruis meaſures by roods, ordain them to reduce the meaſure to one 
Lommon denomination, whether of feet or Toods, and to value what Bruis hath done 
conform to the ſcheme agreed upon betwixt the Earl and him; and what is un- 
brought of that ſcheme z' and what additional work he bath-wrought-not contained in that 
ſcheme, with ſpecial regard always to the quality, goodneſs, and ſufficiency. of the work.; 


_  andallow the foreſaid Lords to call other Wrights and Maſons before them, and examine 


them upon outh anent the work, and value of the additional work, whether they think it 
more or leſs than what de Bruis was obliged to do by the Tens; and which ! is yet unden : 
by him, and to report. Vide infra. I July 1689... 8 
Eodem die. In the Lady BOGIE's rien her- amquhile huſband? 5 des idee (Fid. 
2h Feb. 1679) beſides What they mode before for his burial, (which, he dying bank- 
kupt, ought not to have been ſumptuous,) they now ordained her upon oath to depone upon 
the truth of ſome further articles of deburſements given out by her, that they might modify 
EO 2 farcher gratification to her; ſeeing if the creditors would be inhumane and cruel, yet the 
Lords might modi ity a lum for his funeral charges to come off his creditors. But this was 
thought a 5 — law, and that they had ain ug Uready: for- the burial of one 
who died in the tolbooth of Edinburgh. 
©* Fune 30. 1680. In a ſuſpenſion, the town of Edibborgh apainſt Mr. James Scot She- 
_ riff-Clerk of Lothian; Collector of the taxation impoſed by the Convention of the States in 
765 1679, for the Hoſpital lands: The Lords found that, by an expreſs clauſe of the 
id act of Convention, ſuch lands as they could inſtru& were allocate and martified to the 
uſe of their hoſpitals before 1656 were free bf this ceſs 3 but the hoſpital's naked poſſeſſion 
«of them, tho! never ſo long, was not enough to give them the privilege and exemption: 
1 by And find, tho' by miſtake they paid for their lands, it lays no ieee on them ſo to 
* contitive, it being indebite ſolutum.”” ' © 
Ju 1. 1680. In the action Dame Lillias SETON and (22d June 1680. } Being 
5 from the letter, they recurred to a new claim, viz. the 5000 merks contained in 
her infeftment, which albeit it carried that ſame quality of the miſlive, viz. that it ſhould 
be void and nul when ſhe was married and her tocher paid, yet it behoved to remain as a 
debt; becauſe, by an agreement betwixt this Barns and his father, he did take his father ex- 
fad obliged to purge and obtain her renunciation of that infeftment; which he never would 
have dong, if he had looked upon it as a right ſatisfied and extinct. Anſwered, That infeftment 
is res Laska judicata, and out of doors by a decreet abſolvitor in foro, obtained by Barns 
_ againſt it in 1663 ; and this new alledgeance on the contract betwixt his father and him 
Was competent then, and being omitted cannot be proponed now; and cannot be ſaid to be 


. emergent, or oviter veniens ad notititam.— See an expreſs and ſolemn deciſion on this in Du- 


rie, zs th Jan, 1631, Gordon. 2do, Efto the alledgeance were receivable, (as it is not) nul- 
10 relevat ; for there is nothing more ordinary for provident men than to take oblige- 


ments 4d majorem cautelam to phone renunciations of rights tho” paid; and Barns took the 
13 Vor. . 5 D d | . ſame 


\., 


8 * x 1 


+ 4 


8 N 


. 7 curator mall loſe his expences; e e is deducible from .. 


. rude affecting 


| R 


bee adit NOV RO their n 


o prove by that oon | 
tract in Barns's own, hands he accepted the right of the S I 
feftment, and that eo 7omine to get a renunciation of it, de granted his father a, power to 
burden the eſtate with 10, 0 merks. Abe wa ee But the con- 
tract bears no fuch thing, but on the contrary bath an expreſs declaration, that nothing 


cherein contained ſhall be a homologation or acknowledgment thereof ; fo that ifit was la. 


tisfied before this contract, it draws no force nor'ratifieation from it. 
' Eodem die. At PRIVY COUNCIL George CLAPPERTON of Wilycleugh rotten. 
- to exhibite one Penman, a girl of 14 years of age, with whoſe mother he con verſed ſcan- 
Auoay, and did not Ane according to. her nap 1k The Lords ordained. the 
© maid: (cho' ine com ed, Ec r to ſtay wich Clapperton,) to be 
for 3 months with one of the Miniſters of Edinburgh; that ue wo cane" the VE 
inp free might elect curators, and chuſe where ſhe pleaſed to live. 15 
Zodem die. RANKIN cnntra Arnot. It was alleged a — 


on Es an * 
of annualrent was null, becauſe it was not regiſtrate within o days, conform to act of 
Parl. 1617. Replied, That act ; ſpeaks. only of regiſtration of wadſets, and infeftments of 
lands, and property thereof but not of b of annualrenr, which is 
the ground; and ſo cannot be cutended. The Lords ordained it to be heard 
in their own . but ſome thought it did not deſerve it, ſecing the reaſon and equi- 


ay of the oma _ ae the licges' wan, to be alike i in both, 3 only; ſtatutes we fric 


| ; e * 

yew 41 Ae uſe; on che 8th July 56 the Lok e poinding unnrratdle, be. 
cad. it was upon an heritable bond, and not firſt Jooſed by r 3 e 
Ju 2. 1600. In Mr. Andrew BURNE T's caſe with William Ewing, (3 1ſt Jan, 1680). 
| eheiLonds ordained. Andrew's oath to de aachen an the cayſes of ods hea . * 
of: corroboration. EY „ e FEW 5 « Wee n 14s 7 
4+ Eodem: die. Mr. Alexander 0 SON cbr a declarivnr! unf the Lond Dunkeld, as. 
| having loſt and amitted bis right of tutory of Mr. Alexander's brother of the laſt marri- 
age, becauſe he had not made an inventary of the pupils eſtate, ebnform to the ſecond; a&t 
of Parl. 1672. „The Lords declared man the ollen Na dun 5 1 
„ rary immediately, and the reaſon of che delay was, becauſe one of the rntors. nominate 
« fint quo not was dead,” Quer. If rhe durery was expired thereby ?—The act of Parlia- 
ment ſeems not expreſsly to impoſe deprivation in this caſe, bur only that doch a . 


= Fodem die. In a caſe btwik SMITH, wife to Mr. Thomas Baied a - 
eate, contra Auldcorn and Carnegie, The Lords found a behaviour as heir purged by 


this defence, That he had a probable cauſe of ignorance and miſtake by his mother's con- 


« tract of marriage, the lands being provided to the heirs or bairns of the marriage, up- 
on which he apprehended he had a title as creditor; therefore the Lords allowed him 
yet to renounce, tho' he had immixed upon the miſtake foreſaid, he making all forth. 


| « coming; and if he did not purge and reſtore, then found him liable for the debt.“ 


EZodem die. In Hugh BROWN Chirurgeon his charge againit Mr. Mathew Mackell, who 
alledged he could not remove till his reparations were paid him,  An/wered, They were not 
Wholncly neceſſary, and he had no warrant for them; and when he comes to pay the 
mail, he may. crave retention, or he may purſue for them; but they cannot ſtop a remo- 
ving. The Lords upon report found the letters orderly proceeded, rr nn him 
* remove, reſerving to him action for his reparations as accor bf 


Eodem die. Robert BAIRD, late Dean of Guild of Edinburgh, .. are porſsen by Mr. 


Jy Maitland, maſter of the game in Midlothian, for eating wild fowl contrary to the late 
act of Privy Council. Alledged, Being Burgeſſes of Edinburgh, they a are bt en to an- 
ow before the Sheriff; and the town hath a privative juriſdiction, 

Fu 3. 1680. BROWN of Nunton gains the cauſe againſt the town of Kickcudbright 
anent the ſalmon fiſning, the ane —_ WET the Ten ff et depoſitions taken. 
Ve ſupra Jan. 13. 16806. . 

Juby 6. 1680. The King's Majeſty was this Fine Greek heir in n ſpecial. to the late Duke of 
| Lennox: his couſin.” The 14 eldeſt Lords of Seſkon were the members. of inqueſt, and 
the Lord Chancellor was Chancellor to the aſſine. The four Macers were judges. This 
| was done to make a right and -conveyance' of that eſtate (whereof there was not much 
left) to his natural ſon Don Carlos. See Craig, p. 110. where he tells. King James ſuc- 
 ceeded to the Duke of Lennox at that time. Some called this ſervice ridiculous and unne- 
„ and 3 the j 1 8 10 corone le ped m . . ed in . 5 88 42855 
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Lords found it coinpetent and omitted, 3 gebe., ſhe. give 
i abill,- and reformed her alledgeance thus, viz. That e 
w 


only a ſervi- 


by 


aligned = Privy: Counſelor, 2 


F fgeſcendent of the eldeſt 


ſium by the clauſe of relief, at the time of her charge to enter heir, which is ſufficient to 


fſluſtain it. Tbis being reported, the Lords 4 ſuſtained 


ron bs 67 ZE8510W, | wn 


bs die), ALPRIVY COUNCIL: the Chancellor's x 
_ and by a 2 letter ram the King he is 3 


ted, as Chancellor, to be firſt Preſident of the 
Council above him who hath chat title. Aud re, 


1 

n a cud 

8. 1680) „the Lords found where there were two heirs-portioners, the child or 

daughter ought-to have the cuſtody of the 
den che lan ene enn iu de 

( fpeſſilentit; and appointed her only to get tra 


jm 6d, In Mr. John MAITL, AND. i 
0 aGion 


- 46 debate upon the tailzie.” — This is no more than what had been decided before, Dury, 17th 
July 1638, Denholme. The Lords further ordained the expences of the tranſumpts to be 


&%. equally divided betwixt the parties, ſeeing they had equal intereſt.” But as to the tailzied 


- 46: lands, preferred Cardroſs as to the writs thereof be always nnn con- 
5 . form to the tailzie, of her father and brother's debts.” © 


Juh 8. 1680. At PRIVY COUNCIL te Higbland Ciſtricts, by a letter from - the 


5 King, are ſuſpended and hid aſide for a time, in reſpect it was thought the King's forces 


might keep them in peace, together with the 8 the heads of the Clans for. 
al 4} live under them, conform to our old laws. - * fo 

gs 9.1680. In James ALLAN's delete Ker's adjudication, (uh Feb. 
. 5 15 Hlledged, Her allignation to one of the bonds whereqn the-adjudication is led, is po- 
tetior to her charge againſt the heir of Stevenſon the debtor to enter, which is = nullity. 
Anſwered, She is cautioner in that bond, and paid it, and fo the was creditrix even for that 


gnes Ker's adjudication ſo far a 
* to come in pari paſſu with James Allan, as being led within year and day of his, 
L ia eſſect they were both obtained and infeft in one day, but in regard of the defect f 


4aid quarrelled in her's they gave James Allan's che priority, and ordain her to pay > 
James the expences of his adjudication and infeftment.”—But as to this he will — 9 9 . 


more than paid by his intromiſſions already, which muſt be aſcribed primo loco to his expences. 


= n. Several of the L ords thong ht there was no-informality at all, bur 


ing her adjudication fimply. Vide + infra, zoth 


; July 1680. 4: 
je. At EXCHEQUER, upon a letter from the King, a penſion is paſt to Mr. 


John Paterſon Biſhop of Edinburgh, of 100 pounds Sterling per annum during his lifetime. 
I. There is a letter from the King read, ſhewing his cos and pious inclinations, and 
how. to defraud the Biſhops quotes men took the gift of defuncts eſcheats ; therefore he 
appointed no ſuch gifts to be paſt till firſt the party took the declaration. 2d, That the 
gift be expreſsly burdened with the We; that by. ach arfifiees the Biſhops might: not be 
diſappointed of their juſt dues. 
Jah 134 1680. In Ralph WILLIAMSON's redudtibr þ vain cupperton of W yliechngh, 
f25th July 1678) the Lords upon a bill ſummarily pro the depoſitions of the witneſ- 
© Jes to be adviſed, which were taken to prove the minority of Mary Ramſay, Williamſon's 
wife, and the time of her father's death; becauſe this probation was only preparatory in 
order to the repon ing her againit a decreet obtained ien her when ſhe was e and 


her haſband was a ſtranger. i 

LJ Eodem die. At PRIVY COUNCIL John Dundaſs of Jerviſton i is fined 3 in a year's Va- 
| 3-0yeſles given. Vide ſupra, 21ſt Feb. 1680, where a bornin and its denunciation is an- 
8 null for the ſame cauſe. : 


lued rent, ſor deſerting the King's hoſt, becauſe he had not fully proven his excuſe, vix. v 
"that he had with bad gs taken a great ſwelling in his legs. a 
| Eodem die. In GRAY of Skibo his e ageinſt Colin Robertfon' of Kin- 
4 (12th Dec. 1679) © the Lords having adviſed the witneſſes depoſitions, who poſi- _ 
< tively.denied- their ubſcriptions, found the bond falle, and improved it; but in regard 
* he had made uſe of it, and in his abiding at it affirmed he was but à child of 6 years 
e old when it was ſubſcribed, and that he got it from his tutors or curators, (ſeeing it 
* 1 be lately forged and only ante · dated) they ordained his tutors and curators to be 
4 Cited and examined, for trying the quality adjected to his abiding at the bond, and to 
**. purge bis innocence: ?” Which if it were not this way cleared, they would ſtraight re- 
= mit him to the Criminal court as a falſary. Thereafter, upon a bill given in by Kindees 
thewing, the? they had concluded their improbation, yet he had A diligence runnin 8 
Fro fing feveral pregnant articles of approbation of theſe bonds given in by him, and that 


93 tergiverſed to come; therefore craved a further dili —— * which the Lords 


4 granted to nh iſt of Nov.; as; in 11 mean time ae 9 * to 
ee Vid. 4 8th Dec. 64e. 5 as 9 * 


is 
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her letter the Earl W is | 


. N 


Ju 14. 1680. The Lords reduced an interdiction, becauſe” the publicction did not bent 


„ 
ir Dakter Hochat wat read, NO 


Lady Cantioſs, 
and Writs, al. 


„and that we ſay in pars cauſs potior eft ratio : 
nfuinprs of them ; and reſerved to them to 


6 


8 makers bet wixt the 


and at the moſt, it was but ſcandalam 
laughed at. Tet his defences were all repelled and the dittay found relevant, and the li- 
bel ſuſtained, and admitted to probation, and he put to an aſſize, whereof | 7 cleanſed 
bim, and 7 found him guilty ; 3 the balance thus ſtanding equal, Provoſt Binny; Chan- 

= a of the aſſize, found him gnilty; albeit the dittay in itſelf was neither relevant to infer 


- _ * and confiſcating his ſhip and all his 


of Leith, as being out of the kingdom; and was not 


OS. | 


© Eedem de In 3 beben heli: anne n "RIGS Cunnin ER 


- Apothecary, to get him diſcharged. as unfree to exerce any part of chirurgery, the Lords 
having advocate the cauſe from the. Bailies, and appointed it to be ſummarily debate +: ag | 
the bill, yet he extracted an act of advocatiag ; © the Lords ordained: bim to anſwer pre- 
„ ſently, not withſtanding of that act.“ — This was done upon Fotret's report, becaulc * | 
Was ftollen forth after they were ordained to anſwer in cauſa preſently : Let a week or To - 
before this, they would not ral e s ad vocation againſt Ge orge Heriot, tho” it was 
ol an action of removing, and had ſet the houſe to e et and” was. e., 
geaged to enter him at 8 they were ns. EST, _—__ him, for not 
. entering them, to make him-hable in damages. 


July 15. 1680. The Bailies of Glaſgow having paid a fide. to the 3 Roſs, 26 eds 


the King and Privy Council had eilte it) for RS two malefactors to cfcape, the 
Magiſtrates having ar laſt got the two ors, purſue them, haviilg brit diſcuſſed their 
OY jailor and his cautioners. They alledged, they 


were 255 able, becauſe they broke not the 


priſon, but finding the doors open, 8 came forth; which they might lawfully do, and 


the title whereupon they could be conveened in The was only de efractoribus carcerum, 


| whereof they were not guilty. This ſuffered ſome debate with the Lords, which ſeemed 5 


and therefore repelled their 


Eodem die. The fummons purſued by the Poor. of the Hoſpi ital i in o againſt Lord 


Barntiſland and Counteſs of Wemyſs being reported; The 1 found the adminiſtra- 
t tors named by Mr. Wood the founder, and their ſuccelſors i in office, have power of up- 


ſtrange. Ar laſt they found WA being U 


A 4 lifting the rents of the Hoſpital, with conſent of the Patron : And find; albeit two were a 
Wh 40 quorum while they were alive and accepting; 6 
« ſurvivor) may adininiſtrate, whom the Lords authorize ; and he dying, the patrons; or 


yet Mr. John Elies (who. is now the only 
<< their heirs and aſſignies may authorize admĩniſtrators; and failing of them, then the King 


8 
as ultimus beres may name 2dminiſtrators.” Jet our acts of Parl. name the Biſhops of the 
diocele, and the Chancellor of the. Kingdom, to have the overſight ous d of bol- 


bel in caſe the foundation be not 
. CR. COURT. Jah 16. 1680. NIVEN, the Maſter of 2 fwip, was: l Gr 


- uſing ſome.raſh expreſſions againſt the Dake of York, viz. That he was on the Po piſh plor 


of taking away the King's life, and overturning our religion and government; oy that he 


Was to conſent to the bringing over the French King with an army into Britain; and that 
he had come himſelf, ta Scotland to make a Popiſh faction there: This was ſpoken in cups, 


and with ſome qualifications ; yet he was conveencd on the acts · of Parl. againſt leaſing- 


King and his people, tho? it was objected theſe acts did not meet this 
he neither having lyed to the King of his people, nor to the people of their Kin 


magnaium, and in England fuch a proceſs would £7 N 


the pain of death, nor was it proven againſt him; but this was done to fright England, 
and gratify his Royal Highneſs. But the moderation of lex unic. Cod. fi quis Imperat. maledix. 


| is more commendable, and ſuch a practice ſhould not be ſtanding on e Tis true he 
| | 2 a A puniſhment, but law cannot ftretch it to deatil. The prbnouncing of ſen- 


ed rl the 4th of Auguſt, on which day they ordained him to be hanged 


on dt 18th . 1 Auguſt N But the Judges knew the King, by the Duke of York's- 


mediation, was ſending a remiſſion, at leaſt a letter conve the ſentence to baniſhment, 


goods, but preferring his creditors therein to the fiſæ. 
Eodem die. In HAMILTON's. improbation againſt Mr. Patrick Cunningham and his 
Vite Lord Saline found the huſband's offering to abide at the truth of the diſpoſition offer- 


ed to be improven was not ſafficient, tho? het rights thereof was now wholly his jure mariti; 
but fince the diſpoſition was 


* married to Mr. Patrick, that ſhe ought 


to be granted by her former huſband to his wife, 


ee to abide at the truth of it. 
ly 17. 1680. In Mr. John Maitland's ek declarator of liferent eſcheat apainſt 


e Lord Cardroſs, (z iſt Jan. laſt) Cardroſs replying incidenter on his ſummons of improba- 


tion, which he had depending againſt the executions of the horning whereupon his'eſcheat 


| was 4) a 15 They duplied, That the execution of the ſummons of improbation was null, 


becauſe it bore, 9 ot the defenders were perſonally apprehended, and ſome at their r 
. ; chat others were cited at the market · croſs of Edinburgh, and pier and ſhore 


ſpecial in naming and deſigning who 
were cited perſonally, and who at their dwelling-houſe, &c, which ellis 2 Rem all 


means of improving the ſame. Anſwered, It e ſufficient to condeſcend immediately. 


5 This being reported on the 23d Jay: the Lords * found 8 execution null, and their a- 


60 mending 


* 
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_ they-complime ISIS 
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eie bay cre — 25 % NELEUPON pr 
e + found. Arthur Forbes in the wrong, and. in dh 
 fodba n Thicapland;'theirwo Provolts of Perth, - give.ap mutual complaints to the 
1 , 1 | r was yh I 
joked & and ſome whohad cold. Oe Ws bey had to fay were 


I | 7. | "£5 4 I 4 25 Ar THC OS „ 
- baer de of Eater wo ane Huncer: or ines of; 2 of. 722 
wear! e e him for the tack - duty of che lands. f, He ſuſpends on This reaſon, that 
Patrick Hepburn his former maſte did violently: take. his. farms from him, which being a. 
52 ces 22 3 it nerdy him; it, being no leſs than * 


Apicibu eee there bang 
_— oath: 1 11 eiae 5 1 K. 2 {485 N 25 1 
f e eee 1 5 gh crav- 
| xecauſe of payment. of ſonic; [20d rimeons, offer of the reit. This 4 
Adee the Lords * < found*tbay the ſupcrior's granting a precept of clare, cant, a 
Da, does and infer e probation that, che double of the feu- duty was; ä 
paid to the ſuperior, unleſs h he will oſſet ta prove, by the xaſſab s oath that the ſame was not 
e pal. And find, chat the being dated i in October 1676, it does purge for the cur+ 
46 rent;year;viz<for the feu-duty owing at the W and likewiſe for the 
half year owjing at the Martinmas ſubſequent to the 5 tho the term of payment was 
not yet em; ſo that none of theſe two terms can be sonnted or madeuſe of, tomake up 


I omni. of rhe. clauſe) rjtant.. Bae alſcalz5e Arburhaor © 
bros that conduGon of Halgreen's-dedlarator, bearing that he, the vaffal, aht das . 


e freewftto his fen-daty bereafter, unleſs his ſupe 10r (who hath ref di 
* * ſeveral years) Tequired him: And find the paſſal is wy 412k to offer the feu. duty, albeit t the 
85 rn 1 find the cuſtoms of France agree with this ; if the ſupe - 
rior be abſent or refuſe; the vaſſal muſt take inſtruments upon his oſſer and che {uperior's. 
. refaſal,/ go. after this deciſion there is no mote room; for.doubting but a precept of clare 
conſtat cutteth off and diſchargeth all ns feu · duties, not as an abſolute diſcharge 
thereof, but ſo as the want of theſe'fen duties owing for er before the preoept cannot be 
counted, nor made uſe of by the Ae DR his vaſſal, ſor loſing and amitting bis feu 
for not payment of the feu · duty; the precept ing 2 4 nſation guaad that caducity whe- ES 
cher incurred in whole or in part, whether it have a claule of zovedamus in ir or not. 
ECadem dir. ARBUTHNOT of Knox againſt the Lady, (June 18. 1680.) It was ob- 
joecded agaiuſt Lamb of Brigtown, one of the witneſſes led by her, that Lawriiton ber 
nephew had been ſounding him what he could ſay; and 3 confeſſed that Lawriſton 
Had aſked him what he knew anent that bond which was quarrelled by Arbuthnot, and what 
he could: depone thereabout. And he having confeſſed all this, and it being reported to the 

rds, they © found, ſince there was no good deed nor promiſe of it, the eden _ 
< nor. to caſt him from being a witneſs.” Vid. zoth Nov. 1680. 
by al 75 1680. In Mr. John MAITLAND's/ action againſt Cardroſß, (vid, i2th.. in- 5 
fant The Lords W Cardroſ s ä founded * the 1 Ampetrating of the 


“gift 
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A erf onfalting che 3 ——ů— 
wh & he 20 70, Ca ofs; —— the: ming) was mull, becauſc-it is not at the 


marker-c6f Where the lands He, "but oy wiere de daft. 


. a 5 of he clauſe of -tailzie only begun 
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Mad, That was ſufficient 


Ty make His EſcHhke all, ke as bath 3 The Lords found abe tailzicd lands, 


Centres Pang tes Sale alledged) | . 
Tate as both heir: 6f line amd keir bf tallale; | but: found the r ofthe | 
win eee eee 
"a * when: . rH oc | by. 


ter; New byth; Þ 
it da 1" Fr U ee eee 
i > Filer kin mor eee 


oe nn. 


ſome of thele non” baker" inn - #& Teiſare £0 — —— 
x 1. they e | andthe fix who were uon ' Bquet" 
I 1 ſon,” ond e God that they followed:nothir 
mm it: The ſome drewes deeper: In of aht - er Secret . — fx Onb, 
| naries voted for Mr. Nia, and Athol's extraordinary vote being alſo for him, that car- 
_ ried it, and made it ſe yen bo d r 2 
ton, as he who:had' ſolicit e and glren pa wie 


e lerchant i 


defhit Baden wilt bs Lene e ee he e eee 
Ts anndalrent, E t. et ſeq.” Did Jolauiou. adh That he was cautioner for James Cle- 
un the charger de Sir Aren Priinroſe for! 4600 inierks, and had from James 2 n 
, 9 | as Gbliged 10'tetire the ſaid bond with a diſcharge-at 
ö bypalt  Anfeered"t' this ſecond renſbn, Lamington not il 

t on 702 pense retdin” James Cleland's money. | Salin found, if ir had been . 
ly a naked obligement to felievef when it could not have afforded: a fufficient g in 
Sranter Gf thae Gbligement's money, iuieſs he fay::* diſtreſs d; 
ſpeciffe clauſe to pürge che debt, and: retifè the. bong betwixt and a day 
elipfed;"Lamington' was not- Sgund To give any money out of hu hands tothe charger till 
that was firſt done? And ie Wu informedithar'the Lords had: ſo decided lategy n. 
. Niſbit of Dean and the Earl of Norcheſk. 4 * 2 b 2 {7:0} fo. 112 59 +: J 


y 28 16857)" Themis WILSON Merchant againſt George Tours, and Aikman's relic, 
1th Feb. 1695; „ The Lords find the furnithing: of wine and al ale to he made ber widow: 


„ huſband in his hfetime, {6 as to Hinder ctiennial preſcription * therefore End the 


58 7 Tent.” Dem, repel che 


*'farhiſhittg in the/firt balbanck s Mere preſcribed quoad madem probandi bytwitnelſes,.unles it 


_— erben Lebito tempore. And as to the moveahles of the houſe, find it relevant to 
TO, © Wilfon' to prove that he önly lent che ſame ; and repel their alledgeance of à right on 


eſctiption and'poſſcſfion, „that being only" pieſumpt ive, and clided by the offering to prove 
efence for Janet Dick, chat che moveables 1 


4 by her RON moyeables, 1 * no right therets.” 55 7 5 Feb. 
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— — ine and they could have Pack, if de fame. bad 
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— — the Mayiſtrares and. g. chem: for 

8. 2 him to many ſurer priſum at no e diſtance. 
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;prove the ſame : And I think, as in Scher inſtrumenta, for! s 
hi the witneſſes inſert 6nghr to be;adduced;} See-234 Nov. 1660. 
ta . a falpention } MEIKLE contra Mackie f Doulach, the Lords:ond: E 
even im ſuſpenſtans where reaſons were referred to the charger's-oath, that acts be ——_—_ 

dare thiy —— 12 —— * nenn of the debating e 
Eulen die: One — brought: in 9 where: Cameron the ſeid- 
| Preacher a: ll, "eee ax PRIVY 88727 e in the vane havins 
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* JONF #60 bare 
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ur rt; anda mit cake 5 


n Alexander = Anderſon Baile in abend » was — 
— —¾— in the eſcheat of „ Who was neareſt of Kin to 
Audrew's firſt wife; and ſo laid claim ma thirdoftheconquett during: 
1 contract matrimonial. Vid. lt AF 217 4 Et Co A 
D At PRIVY COUNCIL; Fletcher of Salton, Sinclair of Sie renſon, 
and Murray of 'Blac | 9 for ſeditiouſty 1 ne oppoſing, at leaſt 
| obfitaging his Majeſty's ſervice in pucivg the act of Privy Couticibto:execution for levy- 
in n the militia. They ſhow he difficul 1 s and ſcruples they meet with 
in ten 
5 impriſon, u ſome expected, but only rebuke them; and 
en eee ee ee en ee e them to meet 
and ent zemſelve: rding to their proportions of theſe 5,500 men. Some 
A marrexiof s concern the Commiſſioners of the militi ought not to take upon 
them — rax-upon'the reſt of the Gentry, but they ought all to meet; for quod omnes 
 Tangit ab omnibus debe approbari, et: Volonti” Jeu /conſentients- non fit injuria. But ſince the 
State finds the Commiſſioners ſo ill to i the whole heritors N hes more unbri- 
dled; and thir charges of horning were a new ſtile. Vide infra, 7th October 1680... 
bo © Juhzoi. in:680. At Court of EXC JER-—Lyle relidt of Home of Bellita, and 
es Home now her huſband __ in for a gift of tutory dative to her children of the firſt 
5 i marxiage in the name of Mr. Hary Hay. Rome of Slazhouſe being ſerved tutor in law to 
=. zompears'for his intereſt, and produces his gift. Alledged, 1 1 is null, he not being the 
_ neareſt, and they had a reduction of it raiſed; for he was not proximior agnatus, in ſo far 
a be Was only related to them by his mother, who was their aunt by their father, which is 
cognatiön, and not the agnatic line. F. 1. Hyſtit. de legit. Agnator. ture. The Lords of Ex- 
chequer rejected the tutory dative as long as the ſervice fat a tutor in law ſtood 'unreduced, 
and untaken away 3 for as tutor teſtamentarizs pracfertur legitimo, ſo tutor legitimus ſemper ex- 
alan datioum;* See Durie 22d Feb. 1628, Colquhon. Vide infra 10th Auguſt 168. 
Fodas dir. In the action purſued by DE BRUIS contra the Earl of Winton, (agth dne ü 
16900 „ Tne I conſidered the Juſtice · Clerk and Harcous their report, they 
M Wed abovt 1600 merks, as yet reſting by the Ea for his 9 


* TH | 06 *: Ne 


the CounciÞs act, there were 


N Council did not fine or 


Carts 1 * * . & 288 » ; 
- | * 0 y 4 
f 1 


Ec: Eat: e rene 40. 
8 ; Rog GA . E's ER. LIE 17” 2 hog IS $2, 4 = Io! oy * 
we «wy Lord-as accords.” »: Bur the cmd! r ———————— 
= long to my Lords 211 rb b Rigid al, rind kde t n ned wot. „ 
ITN 2 dh ROBERTSQNef Strovwan hisimprobation-egainſt e Marquis ro 
PE lee the Lords “ foν the! producing eee ollo 4 
A comptyſing was nat a ſufſiciant title, tho it was paſt ears ages but he dihove 43 
2 aduce like wie the letters; executions; and. decnegt, f appayfing, To er de lowers ad 4e | 
- 4wrutzons,: it is hard poft:tonittime tempms ) . or ther grounds an ; 
| thereof. Set zh Fab. 1 684557 CCC Wr nd; 2 
Eadem die. In the action ALLAN: againſt Ker, (ↄth \July#-+6809 her charge deter 
heir hauing been pre daced wirn the reſt af ithe- grounds of her decxeer of adhadienrion, and on. 
being objected aga int as vitiate uni informal, and taken once or twice toi interluamor, and at 
laſt being tint ont of the. proceſs by the negligence of the-clerk 3 Tube Lords, apoh bill, 
_ <4; 'ordain all parties ſuſpect or intereſted to be exaniined anent the abſtracting of ic, 
e radiopiapbagrom being examined, they — Wege 
. Whit was: become of it ; but depones N knew not che witneſſes 
names in the r had frequently ſeen it. The. Lords having „ 
ed this, “ they found partly bythe; depoſitions taken of parties and-witnefles,; with the 
_ <4 eccond extract af the gener charge to enter heir — EUs of chEExe- 
H ention produced, and the deoreet cagnitionis cauſa; following re to heir, 
and narrating the tenot thereof, with the date of its execution and the mn f its meſ. 
< ſenger executor; as alſo the deereet af adindication produced, and Pitmadden 's former 
<< ports relative to this ſame charge and the retency in their; memories of what was then 
< clone eee ee en wasthen.quareelled 3 1 of the laid general e arge 
26, N < executions herons. ſufficiently. 646 up, 3 and euren Ad i. dnn os 
5 & forcſeid, without putting her wo 2 no rocels; their privateknow- 
ledgs, „and that it vas yet recent in their N * Lords dethted the rend 
55 cor capy. of ::. {albeie he come: — 0 Wi 6 
5 1 5 40 names) ſhall make as much faith as the eee, reſt ſaid: 
| | %alerianly; but nowef Mr.-Jolin Hay —-{tris;nowian' uſnalipractice oh che L. 
up, upon a bill, writs loſt out of proceſſes her they f have beentſeen'andfirodice 
8 during che dependance. Let thus a alle eee ay be produc 0 once; and | 
laſt, and then the tenor of it male up; which tenor cannot im 5 
1 wanting: And which trick Haddi gton, in . de 8 | | 
tells us was done in his time; but dee-him/4thiand-64t 
17 fly 1. 1680s The Lords of Seſſion gave; thei — — 
- granted) by his Majeſty to the town of Edinburgh 


——— f E pen 
every pint of ale fold within the town; and the advocates (Mhercof few were p being 
- thelaſt day of che Seſflon) being called in, and this being intimate: to them and they not 
proteſting againſt ic nor oppo og it, their ſilence was repute;for-a ſufncient conſent. be 
nnn, eee rt * of che Collego.of Juſtice was, in reſpect they had 
5 ;- by contract in 669, obliged never to ſcek a renovation —— that gift. 
. alen tie, Mt. William MURRAT Advocate having offered to diſcover ad levanienet ex 
vferatianem conſcienti a, that he knem his brother the tutor of Stormonth had bribed and 
ſuborned witneſſes in Annandale and Sir Robert Crichton's affair the Lords, in regard 
= ne was not able ta come abroad thro' indiſpoſition of his feet; ordained: ——ů 
_ own mimber to: go t his chamber, and examine] him ex officio chexeupon ;; bureghereafrer 
= John Murray the tutor having aſſured the Lords that he was hypocondriac and 5 
' hey-appointad him firſt to be viſited as to the condition of his health; > and temper of h 
„ und herwas found to be furious and deeply melancholic- endend 2 od abr +) 
olan die. In che declarator purſued by the town of -I ton and heritors of thi 
landwardl p pariſh againſt the E. of Haddington, anent the preſentation of the ad Miniſter of 
3 (anem which, fee 20th Nov. 1677.) The Earl having preſented one as ſe- 
cond Miniſter; the Lords upon a bill given in by the town (in regard they could not get 
the cauſe adviſed this Seſſion) ſtepped che planting: of the church; and any further pro- 
codure thereon, till the iſt of Nov. next; as being vitious, done en ys; "angry 
awhich-nibil eſt innouandum. See this decided infra, 18th Nov. 160. 
* "Huguſt 4. 1680. © CRIMINAL. COURT. Two of the priſoners 1 with Rathillet 
* Earlthall, at Moor Kirk, where Cameron was killed, are this day tried, and ſen · 
tenced to be hanged as traitors at the, Graſs· market. without any other rigor, they being 
5 but niean perſons; the one was a Galloway man called Malcolm, and the other born in E- 
5 vandale called Aliſon or Allanſon. The ſentence was execute againſt them on the 13th 


Auguſt thereafter. Nota, David Haxton ar. ewes Was e of id 4 e ated 
i ** in a moſt ſerere manner. 2 cy 4 = : | 
1 ay 
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4 5 
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d ought on — — he 
g 1 up to him as tutor, albeit che 
bein ben gratis; and that it was deſired that they might be permitted ned with their 
 mocher dag the dependence of che reduQtion they have raiſed of his tutory. All which 
was repelled, for the Biſhops thought it was unfit. to concredit the care and education: to 
their mother and ſtepfather, ſhe frequenting conventicles, and he refuſing to take the de- 
| claration- -; Otherwiſe, the children being within 7 years. old, and the offer to ſeck ene | 
for theit entertainment, uſe ſometimes to move the Lords of Seſſioünnn];ĩ7V nds 
Auguſt 19. 1680. Robert MIEN Keeper of the. Letter — by | 
Ra Privy Councit for g the news letter before it as reviſed 2 
Counſellor, or their Claks cho he affirmed he had ſhown it to the Earl of L inlithgow be- 
i rulged'it, What offended them was, chat it bote that the Duke of Lauderdale's 
i fere/ſhipping-for- France, whither is Grace was tb follow ee e e was a | 
DE Stake his was liberate in a day or tw. n N el 
oOtkober 3, 6. & 7. 1680 At RWF COUNC IL,, there being # letter from the King 
= Saber mods out of the militia of 5. o men, if it were agreeable to-law ;/ and the 
Preſident of the Seſſion being put to it, altho he had voted for it before, yet ſeeing the bone 
Fi ent exavedit;; and told the Lords of Seſſian were the King's Council at laws, 
ad the whole Judges were not in town, and would not be until November; and ſo he got 
it laich aſide till then. I ſuppoſe the Seſſion ſhould: vote it legal, it being a point - of govern- 
ment — — That neither will make it law, nor binding; and it will be dangerous to 
bring up chi ce of referring io the Scflion, and not to a Parliament; for this in pro- 
eis of time m em to be adhibite in verifying all the King's wr" pare? wg 
the Parl ar Paris — being of . nomination, ch vill not dare ref refuſe 
IS ratify and interinate them n e &s r Pr . 
I. By his Majeſty's: warrant there was 2 nation. yer eg W me 
of his inden ity to all that had been at — in arms, and would yet come in and 
take the bond never again to riſe in arms, -betwixt and the firſt of March next : But it ex- | 
_ cludes Miniſters,” priſoners, heritors and rin i. 6. fautores and upſtirrers. . 
„ II. Mr. John WANSE, ANSE, Keeper of the Tolbooth, - a ſevere reproof from the Caves. 
< il, for: ſuffering one of the women to eſcape out of who had aſſiſted Mr. Daniel Car- 
ilk eſcape at che Queen's - ferry in June laſt,” with certification he ſhould not only be de- 
Worn 5 he fel in n the like, but allo he and his 2 i 
inburgh were 
— from Rig * ſchools; conform to prior acts againſt them in 
1 of whe. won Grammar ſeboolʒ and that they ve Glaſected: perſons, ad refuſe 
the ſupremacy-and declaratioen. 2 0.58 

V. Robert CURRY Writer, being bound a5 cautioner r0-preſeat a man who was impri- 
_ upon ſuſpieion as one of the rebels, bur bailed by. him to this Council- day; and the 
man being very ſick and like to die, Robert, to- exoner himſelf, did cauſe bring him from his 
people on a bed, and brought him to the Privy Council 
doors, and took inſtruments on his preſentation, to free himſelf. The Chancellor and 
Couneil took this rude and cruel uſage of the poor fick man fo ill, that they command- 
ed Curry to priſon, ſeeing he might by a bill have repreſented it and got himſelf liberate. 

VI. SEATON of Cariſton's two daughters raiſed a libel for aliment againſt their father 
and his creditors. The Lords conſidering that were come to age, and that their fa- 
ther offered to entertain them in his own family, {tho' they affirmed that he had uſed them 
- moſt barbarouſly) referred them to the Judge Ordinary, r recommended to them to go 
bome and ſtay in their father's houſe. 

VII One CAMPBELL, acceſſory to the murder of 4 of the King 8 3 and 
be Who affixed the proclamation at Sanquhar in June laſt depriving the King, was exa- 
mined ſeveral times before the Council, and abides at the lawfulneſs of all he had done. 
ak m—__ nee hire hericors are conveened for nes from the: : King's $' 
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. 460. "Ar PRIVY COUNCIL,.the: Dake. of Albany.and York. being pee- 
. to the King. ſubſcribed by all the Privy Counſellors, rendering the 
King molt humble and hearty; thanks for the favour of ſending; his. royal brother amongſt 
them, and beſeeching to Know dhe meaſures hy which they are n 
that they will own and n . 2 
r an! 2 ki 
ave on e 
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E. knees., 170 ke | 7) 52 6 10 fp 2 E202 $4 SIRE ID EALEE SS» © 


„ 1680. In the i Mi | | .ogainſt 
12 and. others, {24th 3 1678) tho apt Newene: would not: fuſtain, nor allow 
the craving a certification againſt the right of lands or other heritable titles, wherenpon in 
feſtments had actually paſt, upon Ruckſoles's n 
N 3 7 


EEE to — + i 
8 Feb. —— r rope 


. e Mr. 3 DEAG in tis 4enamts. .- One bach an i nfe _ of a | 
rent, 8 7 — . — on is mak 


pirrv here ., tear. ur 
vm 3 9 8 pre — = 4 af 
chop being, Jos. bona fade percepti. But he may be in ſome. miſtake ; for Durie, x5 

1637. Gathry, ll, the Lords dane a purar of th fame nature, and decked 
| they vonder this deci in all ime dere nal ch caſes, OP Res 


November 9. 1680. Robert, YOUNG Nierebant in Edinburgh, purſues b the Sheri | 

| 1 Edinburgh.. Young, reſict of George Hutchiſon Vintner in Edinburgh, and James 
4 Ewart, nom ber fox payment of 400 merks, owing by her former. huſband's 
; | bond. Alledred, She was exccutrix qua. creditrix, and the inventary was exhauſted 
' bs  * parthy by hir.ama\deds. add gently by. proweſs; ads. to other creditors before his cĩta- 
4 tion. The Sheriff, before anſwer, ordained her to produce the confirmed teſtament, and 
E tte inſtructions of her payments: Advocat ion is raiſed upon ſundry reaſons, whereof this 
| - was one, that the Sheriff had committed iniquity, and exceeded his. power, in making an 
4. act before anſwer. ; which officinm nobile is only competent to the Lords, and not to be u- 

| ſorped by: inferior Judges, to. ſhun the determination of the relevancy till they have all the 
$4 | | probation lying before them. Anſwered, It was their ordinary practice, and there was no 
1 | material imjuftice to ordain her to produce the teſtament; and the ſhunning to decide the 
1 relevancy was rather in her favours, than againſt her. any thaught the pg he would be 
5 of allowing any but themſelves to manage theſe acts before anſwer, which themſelves 


Jealous 

2 e eee 3 however my Lord Haddo was to give us the Lords anſwer on it; 
x allo cath coin, whether the Rn A ate.ie. the funeral charges, and ex- 
pences of the confirmation of the teſtament, upon their own 1 what 
ao thoſe things commonly ſtand or amount to in a perſon of his qualit) 7 and condition, without 
jut raking probation what was expended thereon: For te were N 3 
yet if exorbitant, 2 Judge may tax and modity them. | | 
. _ - November 10. 1680. On a petition of LUMSDEN of Iaverg 
is minor, and that he is willing to abdicate and renounce all his e in favours of his cre 
ditors, and that it be rouped and ſet for their; behoof, according to the priority of their di- 
ligences ; therefore. craving. to be liberate from perſonal execution by caption. © The 
Laps ranted the. define of this bil, he revonncing his whole eſtate to his creditors ; and 
· this no wiſe — ce e ral dlgenc WR VIE See TOs * 

- n, Somervil, __ 


| faſpenider- 


— r repelled 


Een Major Hue) one of the ecke. 
_ was the Advocace's informer; and, 2do, He confeſſed char de was not in the room wirf 


Dings Advocate |knew welt enough the 


5 mer. Hie ach Jan. and 17th March 1681. 


Py end 
they could comic the lengceh 


foilzied;” for chat his father was alive, und he had no right to the lands; yet it was known 
be alone was in 


Fein * r * 
* 


. 591 or rns « 10004 6 #695108, * 5 


| ee ren . ran <a os Knife; _ | 
rina wote in the 'eeltament uſed by nim (which was | 


the 
#tetrer of Corfer's, + the Lords found the letter nor probative” 


yinatc) by 


« in the 


Fer in life, to be examined ànent the revocation of James 42 


« non in ed note iff ws hes when te rt bee e 
* and H the tice was then of the fame tenor that now it is of.” Then James having 


zn a bill for getting Mr. David Watſon examined, who dictated e C0 


they would firſt hear what the witneſſes faid, and at the 


adviſing, if they ſaw c: 


"that be was null, 
This was repelled, in reſ it bore a clauſe 


with the nor delivery. 


2d, Ob- 
witneſſes who faw it, that the "ſaid: 


nation was blank, and 


That tis affignation being gratuitous 'behoved to be affected with the funeral 


in reſpect of thir two anſwers; 110, Thar 
had aot'deburſed them. . 'Thit there were's5" indy moveables = would hay 


_ cnet. * Fs hare 
r 0. Ar PRIVY COUNCIL, Sir 8 


John SCOF of Ancrum is 0 
words of the King, and his 


Council. 
he could not be received; both becauſe 


him, 1 only in the next room, 
The Lords admitted 


him, becauſe the Advoete declared be was not his informer ; but the 


went, and gave che Advocare information of it; 0 e 


NE Wit 
; only they had not attended the rendezvous. Brodie was aſ- 


The Laird of Rrodie, and ſome other gentlemen in .. 
King's hoſt at Bothwel- 


on, and acted as heritor, and gave to the tenants ; bur he 


fore for it. They thought to have gripped them becauſe they would not take the decla- 
r Likeas, in their ſhire-mectings, they oppoſed * hi Date" 


the power which the Privy Council had given him of fire and ſword. He com- 
Fer precip wanton. hor a e e be had wilfully burnt down the 
Ear s principal manfion-houle. 

| November 12. 1680. William BROWN againſt Thomas Wilſon. The Lords refuſed 
to take the oath of Mr. David Dewar, Advocate for Brown, upon this alledgeance made 
* dy Wilſon, that he offered to prove by his ſaid Adyocate's oath of calumny, that Brown 
had referred his libel to Thomas Wilſon's oath, and he had deponed negatively thereupon, 
<« and fo was aſſoilzied; ſceing the oath non conflabat ex atis and the Clerk's minutes, 
4 (which is the only in ſuch caſes) he having omitted to write the oath, which 


< was taken at the fide-bar :' And they found an oath which was not extant is ſeriptis ſeu 


« retentis could not be made up by an Adyocate's oath.” = 
November 13.1680. In Hugh BLAIR's purſuit againſt one Robertſon that was his 


taverner, WM = Chapman now her huſband a for his intereſt, the Lords having adviſed . 


the probation which was led on an a& before anſwer, anent the vitiation in the 


5 book keeped betwixt them, & they decerned conform to Hugh's compt- book, which bore : 
paid bim 2 pieces of wine ſuch a day, where- 5 


< In the controverted article, that ſhe had 


« 2s her book bore that ſhe had com 
ber own favours, eſpe 


pted to him for 4 pieces, which could not prove in 


and 


bee. 
< yen holovtuph, und of che date it bears; and, before anſwer, ordain rhe witneſſes iert 


de not ® witneſs init) and knows the ſald note is falſe, and affixed fince ; che Lords . 
they would then take Mr. David's oath. - It was further alledged againſt [James Lands 1 
| being an undelivered evident the time of the cedent*s death. 


5's tame” was only _ O_ dis cedem's deceaſe. -* The Lorc᷑s found this 


2 Ee e jean ſince" James name now | 
| © Road ldap init, n ado cc e REA be be taken away.“ 345, 


* 
Major (to evite this) had informed him who | 


pate before | 


Wen of tht ri ih of CdS wi; e 00 com- 


| wittes 2 Thiy complained of Glenorebie, or Earl John, that he had abuſed to cruelty and 


cially ſeeing the writer of both books being examined, he owned 
* xa babes. bedding cr 


— 


EE 


1 nec | in the firſt ads, e 


EFalen die. In Sir David C 


c he had got from 


. < mate by the oath of young Pu 


and if he do not acquaint them, that he is liable: but denies chat he can do any more. but 
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oat 
284 July, 1674. „ theſe: acts are; . 
* e it, it was aledges. there cc 
pieces of wine was not Vet. proxen. 
quantity a piece conſiſts of, and 3 
ber for dreg and leakage. IThereafter, 20 TP : „ 
that he h bad charged + with a piece of wine, which was 
chant: | e that piecę was returned, but that he. 7 and et another i in 


_ the ce of it. At adviſing. it was alledged, that 52 N giving ber another piece 

Was ae 5 none þ to be 4 po oven. Ibe — poke aden the the 
« oath, but forhd the uality competent and intrinſick, tt © being e a bu 
« his 3 1 


TE 


' November 16. 1680, . -DRUMMOND 42 _— Sir 1 Dalrymple, 
tack. of the. t 5 05 of Kirkliſton pariſh 3 (thePrefident, and his ſon Mr. James the Clerk, 
dorick McKenzie the. Clerk law the Archbiſhop of St. Andrews 


| rich on his father-in-law 
— Intereſt, Who had ſet this new tack to. Carlowrie, being removed) © the Lords mnie 
1 contradicente found the old tack ſet for 3 lifereurs and three-19 years to Dundals of New- 


= e le fk ved. to a great age, bearing thir words, to Newliſlon 


S enterin n . 
5 aſſignies, but mi might legally be conveyed and affècted by a z 01 adj 

< jinſtance either © apparent heir, en Ucce : 
1630, Maxwell ; — 11 12th 1 Fuly 1631, Lad „Huttonhall. "on thir parties 22d Jan. 1681. 
Ee huſband, * the ons. pare. andthe. Earl of Soutdrſh am che 
other, „the Lords Ar con. preferred the fiſter's right by bond to Southeſł s precept which 

Pirtarrow upon Sir David his ſon, ordering lum to pay to the Earl 

00 (out of that money he owed bim) what, the Earl had advanced for his brother; and that 
1 becauſe the precept wanted witneſſes, and was not intimate before her bund; tho they 
<« offered to prove it was holograph by, lr Saran to 2 Ir, was inti- 
ner of probation. co her præjudice. _ vt abs bat ett baht ond wo 

November 17-1680. Waker RIDDEL Koper s i « under Sir Wilkam Brace, upon 8 
a complainr given in againſt him to e. 2 the ſum of 1300 
merks, for receiving a bond of caution - in a or and it was found 


| for 8 fi 
to be a bond of caution only for two of them, and not ſor the cini ; but they ordained 


the creditor to aſſign Walter to the debt for his relief. e con r En 


lived within. the. city of Edinburgh or ſuburbs, ere he — caution againſt him, that 
he is obliged to intimate it to him, that he may compeat and ſee ſufficient caution found; 


try chat they are repute and holden, ſufficient, where, the creditors live hot in Edinburgh. + 
November 18. 1680. The patronage of the ſecond Miniſter. of Haddington (31 July 


1680) Was this day decided, and determined in favour of the Earl of Haddington againſt 


_ the town and MERE albeit they paid the ſtipend. For it ſcems the Lords thought dota- 
io alone not enough to give a patronage, and that becauſe there was no erection, preſen- 
ration, nor foundation proven; nor any reſervation. of the made in the acts of 
the town · council giving the faid ſtipend, tho' they alledged it to be voluntary; yet tis not 
eaſy to revoke what is once given to the Church: . Likeas he had got a decreet thereon 
before the Commiſſion for planting of churches. Let Maſcardus de probat. Verb. jus patronatus 
affirms, chat reſervation of patronage is not neceſſary. The Lords alſo went upon this 
Frome to prefer the Earl, that he was patron of the whole church, and of the patron and 
rſt Miniſter, and it being ecclefia. Patronata, he was founded in fare communi alſo as to the 
preſenting the 2d Miniſter. who is only in the caſe of an ecclefie ſaccurſalis or auxiliatrix to 
8 the eccle/ia matrix, as the canon law expreſſeth it, and fo follows as acceſſion of the firſt 
patronage.—Yet patronage was beſtowed on founders both in gratitude and remuneration, 


and to be an encouragement and invitation for others to mortify ; and the patronus egenus 


was alimented per ecclefiam: And we know Mr Robert Reid left a legacy for a ſalary to the 
Bibliothecar at Aberdeen College, and the Lords found the belonged to his heirs, 
and not to the E. of Mariſhal who was patron and founder of the Univerſity, tho? it was 


8 Fs 


mo 


IV. There were —ů — berwixt MURRAY of Philipha 


J 40 


— 


in bc 


— moons 15 « 


It was Wionght my Lord Hatton broke che neck of this cauſe, having beaſeagainſt - 
che Te f Dundee; only, Dundee caft-inſtructechatuhey have „ und their 
OK. uncettai and alterable ith-Jans 268g, che caſe of the 2own of | 


ided-contraty, to this. up n e eee e nA ee 0 Wuzgni! 
Eodem die. At PRIVY- COUNCIL — Hatto, and ſome other Tiviotdals | 
— purſued fur aliſence from the raid af Bothwel Bridge, they 
fenet on the General the Duke of Monmouth, his paſa ind exemptions to 9 
hoſt. The Privy Council found that it was not within the commiſſion and power obany 
P diſpenſe with mens coming to the King's 2 not On 


of en army to 
ſioldiets nor under his diſpoſal, till they appeared once at their colours and ſtandard; 
if hs-mighe licence the abſence of one, why not of more, and ſo of all; bu after 
in the army, he might upon (rational excuſes, as ſick neſs grant 


gard tlie D. of Monmouth was a ſtranger, they —— —— ner time, bur 5 


f would not ſuſtain 1 it hereafter. e en great ground to ſuſpect their licences were. 


ee er bono e eee e 6% K Fee If 67+ 


ARG and the Lady Bogie purſur a riot againſt William Strachan à creditor of 


| OI 


t Lords to ag Bogit's-eſtite for the credi- 


= II. 1. Sie Willam WALLAC 


purſues the New! town of Air-for offering 10 


Chuſe their own Magiſtrates, . he alleged, It was but a Burgh of Barony, and that 
be had the ſole power of electing the 


Magiſtrates. They 


anfevertd, That they held ot the 


Forres, and Urquhart of Meldrum, who commanded one of the Ki e 
complained that Meldrum uſurped j in his Sheriffdom, and excluded him from: dag 
— with him, without any power from the Privy Council; an threatened tu impriſon him. 
Mieldrum ulladged, The Sheriff and the Gentry: refuſed to give up a liſt of thoſe in their 
bounds vvho had been in che late re bellion. Both their libels were 23 to probation: 
The Meldrum's power from the Council to ſit as a Juſtice of the Peace, and para 
alone, wa expired, yet the Chancellor got him aff by W This inſolence * 
give us a taſte what military government would be. bent eee ven 


. = 6 20. 1680. Mr. 3 George BANNERMAN. Shi if or Perth Shire, by N 


= command from the Lords of Seſſion, is ordained to ſend over 2 Notaries from his 
to be ſet upon the Trone of Edinburgh with a paper on their brows, becauſe the Lords have 


found, that they being called to ſubſcribe à teſtament for an old women, they took her 


hand aſter ſhe was inſenſible and ſpeechleſs, and cauſed her touch the pen, and then ſub · 
ſeribed for her, as having her mandate; tho they had none; and ſhe underſtood not what 
. umme ß INNER 


. SKEEN condemned to be hanged for diſowning che n 


. ner foreſaid. 


8 a 


= and on the. 9th of" Novetber Brecher Baer and Stewart are (condemned fur che | 


5 . 23 3. e Archibald WILLIAMSON againſt the Bailies of Hamilton, (28th 
la 16890.) The Lords found the Meſſenger s execution bearing that Mr. John Bailie 
was impriſoned, and the Notary's inſtrument requiring him, and braring that he was not 

. dut at liberty, ought to be proven by the witneſſes inſert. Tho" in citations, and 

ſome other caſes, Meſſengers executions are probative per ſe without the witneſſes admini- 

culating them. Some pretended, the Meſſenger and Notary ought not to be admitted, be · 
cauſe they had behaved themſelves as partial, in giving it. under their hands already. 


The words of the interlocutor were, find the ES muſt yet r that the gebs or 5 


«© was incarcerate, or delivered to be incarcerate.“ 


that the decreet being in foro, and pronounced the penult 47 of the laſt Seſſion, and a 
* Petition given in for the Earl the next day, and refuſed; that any defences which were 
nt and omitted formerly cannot now be received: But allowed the ſuſpender to 
8 be heard upon any error which hath been in the calculation of · the ſums, and that before 
the Lord Juſtice Clerk and — to whom they remit the conſideration thereof, and 


prove that e e in ſach — — — e A | 


A e- 


hey are 


0 4 for offering to poind after a ſuſpenſion and protection intimate, and 


N ** YET ets F 4 - 


| Prince of Scotland, and that the late Craigie by his power, without any right, ſought to 
dppreſs and enthral them; 1 aker probcio ound Crag ee for vrhat he 
claimed, aud decerned ..“. 1 l PRE large 


Eodem die. De BRUIS againſt the Earl of Winton, N July 1630. * The Lacks find 


Vor. I. | | G g 555 fe 2 | 


* 


CN 


3 — —-— 


| ſaid decreet arbitral, for inſtructin 


2 they were in uſe to furniſn, 


Manet, the coal Thos u p, | | 
Far modifcaion ory | ks comaincd inch deere.” "7; err Beach re 0 oe | 
7 * 16 e 1 ä — 22 | 
1 % r- to e the probation be clear ng to he con- | 
ordingly the j 5 1 e eee 


e Baſes his authors, have 9 eee p 


ee belt of maly-40 your of che wum of Kirkald oe! 
wand that tbe witneſſes adduced: by the town had not proven any ſuch — 
n off the ſaid preſcriprion. But deciared they would further hear che rties as 


to che interrupt ion founded on the decreet arbitral, mentioned in the deereet af ſuſpenſion 
e gbtiined by A bbotſhall — produced by himſelf lend 5 
4 anent the quality of Abhotmalf's whether dhe ſame not being pvoven by bim 
eto be univerſal and uniform imports: tion or not. Upon Which interlocutor, 
it being alledged dor Abbotſhall, chat the decreet of ſuſpenſion: produced by him 9 — 
-bs 9 r' whereupon the town of 'Kirkaldy couldground any interruption ; becauſe 
the! it bore in the debate that one of their reaſons of ſuſpenſion was, that there was a de. 
wixt the town and his authors; whereby he was reſtricted; yet there being 
dene afignedto me 9 they faded, and the term was circumduced againſt 
5 15 2 | the dd 0 decrest arbitral till after the 40 yea, it could 
The Lords having” adviſed this in the end of. eb.” 1681, 
we als decreer in 1636, nor the derreet of in 1664, 
| a bao at ym nth a ven ee en perk of two 


/ 4 


Kirkaldy: gave in bil ann * * 
tion of the decreet arbitral he qua 
eee ca be which were yet in 
bh 25. 180. David CRANE ; ER — toi jake 


— cwiigin — 
E for half rai — — Cents e termly; 
the words of che intetlocutor are, 4 che) prefer che charger, and find the excentor 
"ms 
+ crediwor who ſuſpends” liable for the funeral ex and for the ſervants fees for a whole 
year z wifſeſs:the executor creditur wilt prove that the ſervants were feed termly; and 
«+ find che ſuſpender able for the other g of debt contained in the deereet ained 
68 againſt him before the Commiſſary of Glaſgow, and charged on, in ſo far as the. ſum 
. 4 eodfirmed will extend to, aſter the executor hath? retaĩned ſatisfactiun to himſelf of the 
debt for which he is confirmed execucor: creditor.” And as to the reaſon-againſt the 
| probation uſed in that decreet, viz." that the Commiſſary took the cedent's oath of ſupplc- 
ment to prove the particulars of the furniſhings, it being only in general by witneſ⸗ 
which (they alledged) . illegal, and to make them 
in is propria y the Lords epellec the ſame, and found the decreet ſufficiently proven; 
2 there being no other way of to be got in ſuch caſes.“ That funerals 
are eee inlaw, WIR ads. 8. 3. infie. al. falad; enen D. a 
1%, 1 5 n FULLY NS ee ata" C2654 $4. 84h . DN 
* 4. Toe Lond made an ys Soderont, b amn of | 


_ proceſſes whom they for," when n are more "pats v0 an 
1325 ed appearing for tem; af fe "1 þ 6 


November 26. 80. | dean LOCKHART- Hen Mr. John 1 Flies e 46 the- 
« Lords upon Forret's report; found Mr. Jobn Elies not bei e conveened in 
4 that proceſs of William's againſt Lockhart of Lee, but ally called by an incident to 
< concur and defend, but not upon a concluſion of payment; that he muſt be cited upon 
e ſameons ere he.can be OT IE _ EA ee in pay- 
4 5 3 120 Fey us 5 1 1K ment 


1 of 1 4 
King b 1 Be " g 
„ by 4 
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- of N 


* dende, ten, . 


5 Yee. Lee. We 5 l Wb « N | 
= int the Lady; —— 0 bat formerly, 1 org 
fuck her conſent to the minute of his A — — <p arp 
| + Parkinot's right'from Colonel Hary Barclay, in fo far as concerned the fen of the lands 
_. quoad the ; as to which; th would not find ſhe had 0 
. eee The Lords declared d was not ſo much a jure, 28 an advice and a 
1 or; and they would appoint her lifcrent of — fo far as ex- 
ceded: "her contract matrimanial ſhould only commence: at pant 3k that he 
ſſtoulc hot be Bable 60 her fot bygones. oper engines rumors 3 wit *, ſee m_— 2 
5 = decided at the 2 geh Deee gh COON, ot EEE = 1 i: + 21. 12 n | I x 
_— ue. Mes. Jane MAZWEL: whodadadjedard Mru-Williom Maxwel his elite 7 
Audi obtained a deereet of mails and duties againſt che tenants in r 
1 prehended ene of them, and incarcerate hm in che talbwoth of Dumfries, purſues 5 
r 5,000 merks, due b | PE had D 
dio eſcape; The defences were, , K was cd ice; for 'tie-iadiconteiont — | 5 
7 2 T y can OE ee eee eee and ita gf his years "0 
| mail wax nerks. R There was cuba in them, in ſo far as they had 03 
0 cot est Des) un the door;-ooafores to . a& of Sederunt 1671, and a Reet n he 
dor. To the 2d, dnt eee the tenant for g, ooo merłks by year 
= his mail and daty, that, till the decreet were reduced, he 


a town behoved to be jiable for that ſum... gona The deorcet was in abſence, - and tha: the 


tenint could npt be noty had to on the quantity of his true rent, yet they 
were content to admit to her probation what duty he Paid, and 40; be liable for bat 3 and 
offered to prove the whole barony - (whereof he was a tenant but in 2 ſmall did 

| _=— fo muck by year as ſhe had taken decreet againſt chat one tenant for. The Lords 
„ repelled both defences, r wry Yr 

ion anent his true rent. This, as very hard, the 


_ <6/conants And refuſed to rake a 5 
town reclaimed againſt by a bill: But if it was on the-grcount that the decreet was ſtand- 
ing unteduced, it ſeems the town for their own liberation vu tam had intereſt, without the 


5 2 e eee a” agg W Land 


n tete Bake ANDERSON Andrew Bruce (28th july 1680.) 
% The Lords found, notwithſtandinig — La fixſt contract of mar- 
< riape providing the half of the conqueſt to his wife, and / her mother, called Biccarton, 
andi to her mocher's heirs, failing of children of the marriage. yet that Andrew Bruce was 
„fiat, and that he might diſpoſe of ic not only for oncrous-cauſcs, but even as he pleaſed. 
For the Lords t it hard to give away a mans on induſtr and conqueſt to his wie's 
friends, and to render a father a mere liferenter by ſuch a deitination; and this were to 
_ <mbolden children to be and diſobedient, and therefore they found he might 
not only provide a ſecond wife, but alſo children of another marriage; notwithſtanding 
of che faid clauſe. They had ſuſtained the like before in Catharine Mitchell's caſe, (apt 
| 1 1676). n dubio conjunct fees are interpret to make the man fiar, and the wife 
fferentrix. But the wife will be fiar, if her heritable eſtate be provided to him and her 
and the heirs between them, which failing, to him. In this caſe of A. Bruee's, the Lordz 
found the contract matrimonial made the wife only liferentrix, and there being no chil- 
dren of that marriage, that Andrew might take _ acquired during that. e to 
provide children of another poſterior marriage. 
* die. The owners of the Tlephant which was brought licher from England to be 
u, having charged Alexander Deas and the other farmers of it, on their contract, to 


5 : 


on — . and . — inch 9% EEE . 
the preciſe hours, „and cock adwantage — prratehy, for which 
key have not accounted; and did nat ſhaw all ãt might, da, u its drinking. Sc. 
5 — — l K d d Scat i 
| pou — —— Mary J« a 


| AL 556802 +: ERBE of — | — Vik ot Arbutb 
5 5 — , DEC: 
+" haccheſupericrity-of rhig-arintlands yer fands n notwith- 
 **ſtaydingiic: — — obligement upor to reſign it in ; 
which was a debt as: large as the. ſuperiority Was; r the Lords modified the ſaid avail 
— . Apd.allewel Dan, co. copdecerd 
e they had beſide that ſuperiority; in which caſe the Lords would 
N te It 


1 rhe bound: eee Se ——— e e wor fall under 
5 rr enhance or raiſe the valuation. of his — n donato! 

| = Only, "be be line e en da backen formally, 7 Bit 

* a; marriage, and. non entry conjunZive, it — to 5 non · entries but | 

Jeivarby vo 3 teris fubſequent to the ward; and as to theſe, it was only the retoured 2 

_ which in fous is the feu duty, as Durie and Hope tell us. But the Viſcount's 

| er. even cut down: from thir 3 terms. Vid. £th Jan. 1681. _ 

Bodom die- BEATSON f. Palguid « ray Perlen of Kilrey,, their qu 
of tutory) was chis day decide . 0 

3 with, wo 1, 200 merks yearly.” «687i © 
but ry. 1680. "GOLD: contra che comnafl 
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| 2 pad — in re — mu "od fo pred 4 uy Paid, And. 2.40 the ; inter- 
* ruptiôns of the 40 years ꝓreſcription, they caption without an execution was 
* not a ſuſſicient i interruption, unleſs the. letters of — and execution and denunci- 
l ation hereupon t proceeded: were alſo produced, or extracted from the regi- 
ſter of hornings; - tho” a caption preſuppoſes a charge of horning to have, preceded. 
Then alledged; the ſummons being in 4675, the term's taxation in 1636 was within the 
1b years. Then minority of ſome was offered to be proven; but it muſt be the minority of 
the executors, to whom this ſum would have fallen, and not of the heir, to whom it did 
not belong. That the Kitig's taxation falls not under or that the years of tlic 
| ſarceaſe of juſtice in 1639. Cc. ſhould be „I think would be | 
=” — 4. 1680. A © PRIVY: COUNCIL is called extraordinary, who iued out letters 
for charging Patrick Carnegie brother to the preſent Earl of, Norcheſk, Kinfauns and Fene- 
ven his brother, Haliburton: of Pitcur and other their to compear and anſwer 
for the plagium and rape committed by them iu the night on Mary Gray Ballegerno's ſecond 
daughter, a girl not yet 12 years old; law being very ſevere in the puniſhment rapioris 
immaturæ virginis, L. 38. f. 3. D. de penis. They having compeared, and alledged they were 
lawfully married; it was anſwered, it could not be a valid marriage. becauſe ſhe was but 11 
years and a month old, and no religion nor church communion, neither Roman, Lutheran, 
nor Calviniſt, permitted marriages of women before 12 years fully. compleat. Let it was 
urged, that in procacious and præcocious maids, de jure canonico malitia jupplet ætatem; and 
that ſhe was of a great growth. Patrick Carnegie's miſtake and apprehenſion was, that the 
moſt his rape could be called was only a clandeſtine marriage, which the act 1661 fincs 
with 1, oo merks, for one of his quality. But they never conſidered that it was no mar- 
riage, being virginis impuberis el immature... Patrick being fugitive. a proclamation was 
EY: R 2 5 _e in RF enter e * Ns that if he could be got he de- 


ſerved 


am 


* — ; my 
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in its rue intereſt, for the go votes being the plurality Halon carried theſe many years 


| -  wident oculi quam oculus, and 


e unjuſtly delivered up by James Chalmer Advocate, 


ee . 


Dn 


or we Lows " $EBSION, Eo 


Ve — 1o5cprmaaiagier SACK Gnas In England 
terte be 10708) man after ſhe is giyearsold-- Craig p- s. 


Vids ſupru yth March 1679, Captain I mother's: buſband craving the cuſtody af 

c this ſame very girl at eee ge on this neplipence, — ' 
took her from the tutor, and ordaine- ber to ſtay with her mother; w made her 3 
with much confidence, 1 juſtice her raviſſcr. Fide ab Jan. 163. 

4 OE . whey "At ie CRIMINAL COURT Sir James ge fer- — | 
perry General. "ſome timber ar the Lead Mines in - a rjotons : 

+ being a known Papiſt, be cbuld not by db A Park. 2567 212 45. Parl. 1572, 
Judge. Let the Criminal Lords fuſtainedthe defence. —ů — ebcy 


I vaded Sir James on an agreement to pals from his 
* December 7. 1680. His Royal Highneſs chic Dake” cEVORK being -prefenr, "the! menr- 


2 


bers of the Royal Fiſning Company repreſented, that his Majcity by his 5,000 pounds : 


| Sterling of capital or ſtock having Jo! votes, each 100 pound giving 2 vote, and 
| the whole 50 votes to one perſon, viz. my Lord Haton, he — — 8 


ſtration of the ſociety into that one perſon's hands, which made the affair fufſcr exceedingly 


What he pleaſed, ſo that they needed only afk his ſuſfrage, which made it reſolve in a mo- 
25 nopoly. The Lords {contrary to the Duke of York's 8 private -rook the courage | 
to ſhow their juſtice and decide againſt the King; and found by the conrrat of copartnery 
one proxy could not have all his votes; (cho? 1 think it was and is yet kwful-to.xotc by 
. Proxies) but if his Majeſty pleaſed to diſpaſe on and parcel out his votes to 50 ſeveral per- 
ſons, they would each of them have a vote, as my Lord Twerddale had his fon Le- 
ſter to 100 pound of his, and ſo given him alſo a vote. For Sir G. Lockhart urged chat pit 
50 perſons would conſult more rationally, and fall upon better 
| erpedients for the good of the whole ſocicty than any one man. This touched Halton. - 
December 8. 1680. In the improbation'GRAY of Skibo againſt Colin Robertſon, Co- 
In for proving bis articles of approbation, adducing Francis Robertſon his own 'baftard 
brother, and it being objected againſt him that he could not be admitted becanſe of his re- 
| lation, and tho" it was illegitime, yet it could give no privileges, baftardy being ignominious; 
and he could be in no better caſe than if he were his lawful brother; er the Lords for er- 
Piſcating the truth admitted him cum nota, the? otherwiſe ĩnhabile. 
1 r 1680. At PRIVY COUNCIL, -in the affair betixt Philiphaugh and the 
Laird of Meldrum, (18th Nov. 1680.) The 4 Gentlemen in Forres Shire who were im- 
priſoned on Meldrum's complaint are ſet at liberty; but the Advocate is ordained to proſe - 


cute them on the 2d act Parl. 1670, for refuſing to depone anent the knowledge of con- 


venticlesy: "ir org Euro PRE ur ge. ae, — June 
* 9. e | 

—q Thrive; Eafls of Caithneſs their murual complaints being found criminal are remirted 
to the Juſtice Court. 

III. David SWINTON 1a e Bale in « Evinbargh; 8 Lyll — to che Viſeoont 
of Oxford for defaming 177 and poſting him up upon ſeveral public places of the city by 
Programs, as a coward. His libel was admitted to ion. ide 4th Jan. 16817. 

December 10. 1680. in the Earl of HOME's s reduction and improbation 2gainft his vaſ- 
fils; alledged for ſome of them, I cannot take a term to produce any writs but theſe 
* yourſelf, ſeeing you produce nothing but a ſaſine in your own perſon which docs nor 
proceed upon a retour, (for that would alſo inſtru& that your was infeft,) but 
upon an adjudication led againſt yourſelf, as lawfully charged to enter heir, by Sir Andrew 
e of Abbotshall, and now returned in your own perſon. This being reported, the 
Lords found the defence relevant; and that by virtue of his title in proceſs, the defenders 
« were not obliged to produce any older rights than fuch as were granted by himſelf ; 
„(and if they had none ſuch, then the certification would do them no hurt,) unleſs he 
would produce charters, retours, and ſaſines ſtanding in his author's and 

9 3 5 in nch caſe, the defenders loves to 


2 1 In BALMERINO's purſuit againſt the E. of Lothian (24th Jan. — 
the probation being this day adviſed, the Lords found that the bond of 20,000 merks 

© was ab initio blank, and that it was unwarrantably filled up in Balmerino's name, and 
being found by him among his 

_ * maſter Sir Thomas Nicolſon's papers: And fecing by, the depoſitions of the witneſſes 
examined ex officio it does dot appear that either it was for a- true onerous cauſe, or 
** what were the terms of the depoſitation, the Lords find the ſaid bond void and null, and 
< ſuſpend the letters Anpücter; and afſoilzic the Earl of Lothian from it.” 


Vor. I. DS Dad 


* 


| 3 6 


1 ti by that marriage, 


* bor far the defender's eſtate was burdened with that marriage, either by 


wenn 


5  Nayveti ent ———— See 6th of Jan. 166. 
| . Steven.to be apprebended, (whom there is ground to ſuſpect as 


boo, but our ofpity to che Lady 


: | </ficrior to the nhibirion, 
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That it un never conſtitute 


againſt her — in his 2 — 4 
ſerved to him, ought to be hable for her debt, „„ 
with 2 deduction always of the onera matrimonii. And ordained the 
rerler 20 d on de ee, vnd dhe defender on che bunden be werde of the 
 intexfocntor as they were diftated to the Clerk were, © find, albeit the marriage be diſſolved, 

nnd that there was no decreet againſt the Lady during the mar yet that che defend- 
er is able is e locupletior fad , beyond what is neceſſary od fubinends nes. me-. 
<<. rim according to the quality of the perſon, and the eſtate: C 
cndeſcend on the lacrzm made by the — and the defender to cundeſcend · on the 


A che Lady her Hferent proviſion, or by proviſions-conceived in favours of the children to be 
4 of that marriage; 20 be conſelered by the Lords at , of the cauſe ; and | 
to both parties to object contra Culroſs ihn niz 
r — — lea : 
| + Eodein dhe Sir Joba MAITLAND's cauſe againſt Carroll and bis Lady, (uud. 17th 
_ July 6 being adviſed by tie Lands, is decided in Sir John Maitland's favours. | 
Ea die. George HOME: as donator to the forfeiture of Home of Kello, his brother, 
parluing Sir Alexander and Mr. Patrick Homes as repreſenting Renton: their father, for a 
25 by him to the forſeited perſon. Allalgad, Compenſation againſt the King, Ken 5 
wr wary and ore es upon a bond due by the King to their father. 
This did not meet the donator.. , Rephied, It exti 8 
char the forfcirure devolved to the King, he thereby becoming mem, 


 - December 15. . The improbatich ARBUTHNOT of e n e 1 0, be 
ing finally adviſcdthis day, the Lords improved the bond quaad omnes civiles effectus, and 


An ) and other of his writs to be produced that they may be compared with this 
* bond.” The Lords went on the reaſon of reduction joined wth ch be. falle- 

would not declare it falſe. 5 
Des 16. 1680. In John HAT 's declarator of reeogniti n again the creditors, 
| (275th Nov. 1680,) © The Lords found the inhibition uſed by Ballegerno againſt the laſt 


hand of Maircſk, being uſed n by his contracting of debts po- 
and 


baſe infeftments thereon, the caſuality uf recogni- 
y's hands, and that the King is not concerned tho' his 
d vaſſal — ern But at this rate, none will lend to ward vaſſals; be- 
cauſc in deſpite of their diligence, (except a confirmation). they can make their- 
Lnds recognoſce when they pleaſe. + Then the crefitors-alledged, The deed on which the 
recognition was incurred was reduced at their inſtance before the gift of the recognition. 
« The Lords allo repelled this, becauſerin the caſe ofmy Lord Halton with Northesk, they 
found the recognition of the lands of Craig incurred, tho the ion whereon it depended 
was reduced in the Parl. 1661, ex capite ebrietatis. Vid. 23d Feb. 1681. Let the Lords 
had found, if the the ground of the recog , was ſubſcribed, or delivered, 
on death bed, it could not infer recognition, 20th Jul 1669, Barclay. See alſo a contrary | 
decifhon in Dury 6th March 1627, L. Balmerino. And in this caſe of John Hay, the 
| Loads found zo refert wherher the eee the recognition weee dons by; the perſon. 
 Inkibire or by his heirs or aſſignies, being vaſſals for the time. | 
- Eodem die. In the action of mails and duties BURNET of Craigmyle aga ainſt Burnet | 
of Craigour, an act having been ſurreptitiouſſy extracted without hearing a Craigour's 
_ defiences, upon 2 bill given in by him craving the act might be called back and cancelled, 
< The Lords ordained Craigour to found what defences he had to propone farther than was 
* already contained in the ad. —_— — — eee 
< ng the act, and reſtoring againſt the fame.” 

apainſt . it was alladged, 


Eade die. In the caſe Roger GORDON of Troquhen 
by him as his active title was not ſufficient for mails 


< tion exiſted, and fell in his 


That the giſt of forfeiture 
+ and duties, unleſs it were declared by a decreet of general declarator z ſeeing it was only a 

decreet of forfeiture pronounced i in the Juſtice Court, and not in Parliament. Anſwered, 
The doom. of forfeiture is ratified ex poſt facto in Parliament by the act 1669. Replied, 
The deſgu of that at was to give the Juſtices power to forfeit in abſence, and not to diſ- 
penſe with the uther — ** The Lords found it needed no general declarator.” 
 _- December 23- 1680. , In RENTON of Lamerton's caſe againſt Home of Polwart, 2 
falne being quarrelled as null, e! in the act of tradition inſtead of ſaying © by deli- 
er of ch and ſtone,” it ſays, * © by delivery of the ground of the ſands,” which is 
2 3 and that this 9 and eſſential: « The Lords found 


<4 the 


* 4 
* 


» 


being 2 re antiqus, vin. 2 po, 4 e 
Sts Him to be depri ved for his nformanty.. - | CCC - har? * | 
An iuſenment of annudlecnt was quartelled, (becauſe . tes delivery: of a 
| gitesof er money, whereas the f of it p is 4 a penny, ſecundum-vereram 
J Let I thinlethe filver; ab h, \continebic ſub fe ir. 
The Lords in Jan: +680, in the caſe of Homer Maxwel of Kilbain againſt 
3 tenants, ſuſtained a ſaſine the atteſtarion hereof was only the contracted ſub · 
ee eee 
In — caſh C 
blank, er vero notarius publicus ʒ aut as püer condeſcended en fim, nd” 
| {filled it ap ex intervalle, aud abode at the truth of it. - 
' Podem the. "In Themas WILSON": cafe with William Beown, (12th Nov. 16800 hs 
.... | 


| becauſe t other is admitted againſt it. g 
5 75 Hamilton of Raploch, Pe? 


Eodem die. In James BONNAR's improbation a 
Joon "Donor, „The Lords found 
it.“ Nota, Falſhood turning ſo 


Jean Loekbart his ſpouſe, who was fo wife to 
the bond by the ſaid Jean falſe, and im 
———_——— hg meer wor this being rw in | one week It ſhould be 
ore ſeverel iſh 

Ade An David FERNE!s cauſe/ againſt Wilſon: ef Cropien, « The" Lords found 
. the father Hable to pay the debt contained in his umquhile ſon's bond, the creditor proy- 
„ err Bs GLENERE: and that the ſon Raid at his houſe; and 
% again found it relevant to aſſoilzie the father, ſecundum Macedonianum that he offered to. 
bee, that he gave his fon at that time à competent allowance, upon which be mighe . 
«have lived, or paid for his own aliment.” -Yid. 24th Nov: 1682, Alſton.” 
|  ” December 24. 1680. In Sir George MONRO's improbation'againſt Sir Robert Gordon 
of Gordonſton, of his right on TE ON Lord 3 e = Georp 
_appryſing was preſcribed.” Replied, He had charged the Sutherland fuperior 

within Po ies to infeft him. Duplied, This was no ſufficient interruption — 
ſoription of a compryſing, being no document, nor intimation to the debtor, but only-to a 
' third party. Triphed, Talis qualis infinuatio the' null and informal is ſufficient againſt pre- 
ſeription to give fenificationem contrarie voluntatis, and to take off acquieſcen 2That — 
intends not to paſs from his right, or babere pro derchisv; and that any interruption F, 
 odious preſcription is favonrable, 'tho? it be not uſed d rhe prey again whom the a 
3 but againſt a third party, will import a legal and valid interru | 
| ed, © the Lords found the charge againſt the ſuperior a ſufficient ir mM 
© horn e it was a part of the diligence of . There ena Ns 
| bated, el viz. Sir produced an execution upon a ſummons for mails 

anil duties within the 40 years. Gordonſton offered to improve it, as antedated and not exe - 


cute till after the 40 years. Alledeed, 8 e es ommium ultima, it muſt be 
proponed peremptoriè, quoad totam cauſam. nſton hazarded on it peremptorie ; 
the defence of preſc tiption 3 that he ſhould de ee fectadegirom that, but no more. | 
Ni 25th. Feb. 1681. 
"Eodem die. In Peter PRLLAr a Thomas Wilſon his actors competicien- with : 
Magnus Prince, (24th Feb: 1680,) the Lords found, that ſo ſoon as Pallat the factor had 
delivered the wines at Bourdeaux to the Skipper, upon Arthur Udny's account, the domini- 
um of the wines became Udny's, the factor having followed his faith, unleſs they can make 
appear that Pallat the factor was animo doloſo — to truſt Udny, and anſwer his bills 1 
aud that either by Udny's oath, or by his compt books, that he was then bankrupt and 
lapſus Bonis, et quod debita excedehant bona.” For he Lords from thence would gather amm 
fraudalentum to cheat the factor, there being dolus in re. The words were, the Lords find 
that there is no hypotheck by the law of Scotland in the ware.or goods for the price 
4 thereof; and repelled that alledgeance of Udny's turning bankrupt within 3 months 
4 thereafter. But find it relevant either by Arthur Udny's oath, or his compt books, that 
| he was then inſolvent, and that his debts exceeded his eſtate. And find —— if the wines 
had been bought from Udny by way of commerce, and the price paid for them, before 
< the arreſtment, in that caſe there could have been no vindication of the wines, unleſs 
the buyer had been particeps fraudis This was for the freedom of commerce. Then 
| Thomas Wilſon offered to prove that he was bankrupt at the time; but his ſureſt method 
had been to have laid on the firſt arreſtment on the wines for the price, ere they had come 
. hore. 1 think a bankrupt's oath ſhould not prove. He muſt be proven to have been 
| bank becauſe every one is 4 88 vent and reſponſal till the 122. 1 proven. 
Vid. 70 Nov. 1682. a 


; „ odere 
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* 5 vors is inter £6 uoteris gu allegari quidem debent ſed non probari...; Replied, Et they 


— . ˙ . ̃ ˙ are. wot haldew 
> % oath thereon, rl a andcolloton. having elected that way of pr 


- 1 54 
- 
T 2d 
6 * 
LED 


. rers ogdetly proceed 
| bore only 2 pennies on the pint ; and ĩt ſeemed dan 


: — . n eee, rink, 


3 Gray, {4th Dec. 4680,) were put 10 their knees, and ſent to the Caſtle of 


7555 got abroad out of the Kingdom asa ſoldier, or for other Nn AT but would only 


| a. 2 re 1 4 10 * T 20 


Tadem die. 10 Ui hn ELJES's-a8ion again@ the Aka Hamalonfer a. : 
— 22 2 The caſus amiſſonis of the bond was not fully libelled. + dnfwered, 
be ſummons ore that che bond was. loſt and a- miſſing, and caſus; amiſianit 9 gi | 
NOT 
burdened the. cgſus amiſionis, (which oft - times is latent and ĩmpoſſible,) yet. it muſt 
be ſpecially condeſcanded upon, that the defender may ohject againſt it.; and that ne a ge 
nerat (in quibus latet dolus,) we.preclude. him from redarguing and convelling it. The Res | 
ber gave the Lords anſwer upon this,” but in his own. ſentimwenta he replies all ; 
Hul 4682. ene en eee FCC ˙ . nor dared Hua; + 
 Eodem die. At PRIVY COUNCIL,, Cromwel Lockhart of Lee pu LA Prune 
ſervitor to the Earl of Forfar for a. riot committed againſt him and his wife. 
* II. MAIFLAND. of Pitrichy purſues Mr. William Moir Advocate for à xiot — EM 
2 Sheriff-court in Aberdeen, after he as ſole Sheriff depute from the King during his liferime 
had diſcharꝑed it. Mr. William Noir s defence was, that he bad deputation from the E. 
of Errol, who was. Sheriff principal. The Lords: diſcharged. Mr William Moir f 
cing the office, of Sheriff deputy there, till he prevailed in a declaratot of his r riph beiore 
_ the judge ordinary the Lords of Seſſion, to whom they remitted him. 
=o January. 4: 168 1. In the action Sir John Young, Sir James Dick Provoſt of 3 
in reſpect of which office he ought not to be a tackſman of any part of the qmmon· good,) 
And ther tackſmen of the town of Edinburgh's 3 2 pennies on the huge of alc, 
2 Robert Voung, and other brewers; the Lords, upon report, found that the town 
f convert the gift from 2 pennies'on; the pint to 2 merks upon the boll of malt, in 
— — the Magiſtrates to manage and. regulate. i it as they ſaw fit, and 
of the town's ens ſeſſion, and the brewers ence. now by the ſpace af 20 
E years of levying and ing the impoſition, in that manner; e 
* "Tho, this: Fe eee of the nature of the gift, which 
langerous, without an act of Parliament, to 
at all upon that gift, being a grievance; but much more to act contrary to 


levytany money 


it, which might, be found treaſon: And the faculty to adminiſtrate was only what the 
_lawyerscall We e and no ways warrants them to make alterations or deviations 
from the 


nt of the gift. On the 14 h June eee Au were 
decided in this cauſe. “ The. L. ſind and e, that during 


alwa' 5 the caſe f concealed fat and ch by brouſts, where e nate hgh in 3 
ade give their oaths even guaad bygones; and find the brewers ought to have 
an ay browſts, they ditcovering the ſame, and making it appear to the tackſ- 
rink, nor en een in their ore. fan ies. Vid. 
16th Nov. 1682. 7 F FF rs 1 * 855 FFF 3 92 „ 1 f 
Eadem die. At PRIVY, COUNCIL. Lyll: -ntioned . ſupra. — — 1680) for de- 
Links Baillie David Swinton, is ordained; en firſt to crave . Co en, 
. and ſent to the tolbooth during pleaſure | 
II. Kinfawns, Fineven, and Pitcur being acceſſory to the Violent away taking of Mary 


and ordained under all higheſt pains to produce him who wounded the ſervant while he was 
reſiſting their rape. They came well off, that their eee, of the fault was AC- 

_ cepted inſtead of a 28 ie igth current. 

Ul. Articles of treaſon being exhibited at Criminal Court e Campbell Earl of 
Caithneſs; for fire· raiſing, murder, treaſonable garriſoning of houſes, .convocation of the 
Beges, and acting before and beyond his commiſſion and warrant from the Privy Coun- 

eil : He gave in à petition to the Secret Council, craving that the Advocate may be or- 
dained to condeſcend on his informer, to che effect. the. Earl might get the informer to 
' fubſcribe in terms of the act of Parl. 1587, in pænam talianis if he ſuccumb ; becauſe the 
Advocate as calumniatur publicus is not liable himſelf. The Advocate anſwered, He was not 
obliged, elſe this would diſcourage all informers if they were di vulged, and ſo expoſed. 
—.— thought peſſimum illud genus deiatorum ought, not to be emboldned b . their 


names, and exeeming them from the hazard of retaliation : ide. 1 7th. March 1681, beri 


tors of Clydeſdale. It deſerves to be conſidered. what kind of n of houſes is — 
lawful or treaſonable; for if I hear that the Highlanders are coming down to rob my houſe, 


if take in 20 or 30 men into it, (not againſt the publick, but them,) Quer. If i ir can be 


conſtrued a garriſon, unleſs I had them liſted under a Captain, in pay, and formally ſworn 

to their colours, which certainly were unlawful, without the King's conſent. _ 
January 3. 1681. In DUN's caſe againſt. Arbor, (2d Dec. 1680, ). the Lords, in 
valuing the marriage of an apparent heir of a ward vaſſal, would not regard what tocher he 


2 3 nor — but pen Arpad heir; — dhe Lende moch wers 
chan his being married abroad: 249, Where ward lands are fenced cempore icits before the 
act of Parl. 1633, (in which caſe it is required by law that the feu duties ſhall wortde 
" beneath: the old valued retoured duty) the vaflfal needs i-not That it is conform" and 
2 retoured duty; bat che donster of the ; (who quires 
725 the feu.) muſt prove there is a diminution ; elſe it is 2 legal. Yer =D 
gu ctcihit, prubure debet exceptionem.. Lene che retouring of lands ger yet revoared, fee 

the laſt of the unprinted acts in 1597. a Sint 4 Þ 1 FE r 
© January 6. 1681. The compenſation proponed cm Dec. 1680;) by Mr. Patrick 

IE agamit the King b reported, the Lot a inclined to 3 Dn, 


| -not 2 ſabſeribed the act for his — 
8 4 age. . he could not be tied. The Lords 
Ts ge, pert depp not look to his" 3 
4 ders eee e be may ſeek . «milan erg 

| pa -a judicial enactin ir from the caſes l * urs 


77 vid” TIER, be 3H 


- Holi who enly — L —ẽ — 
and execution againſt cither, hat not to —. r. en 
nee till the principal ſign it: See ach Juty 1671, and Haddingron's Index; vote 


"a . 10. where che cautioner freed, CINE ee "RENE of 
he ane mind, Tit. g. in nine. 


* 
1 2 8 Sx F412: 22) * * 


a father to a ſon an the act 1621-was/this day adviſed; the Lords had; by 
onteſtation, W eee 1mo, That the 
| Eaker ma: mor a dankrpe, een Tar mw np 1 moveables,  fofficient to pay "rhe 
—— — The Lords rr not equi · 
5 .. have aid he foms purſue for ; and that the Mains never 
5 0 ſet i Ys the rent of them them was not 
« dhe Sender ta depone anent the true 


an ade- 
| bring'le#Goels r — of 


yearly ſowing and holding of the Mains, and ei- 
| robation what a roam of that ſowing might be ſer for in chat 
| . part of the country, -and that betwint and the 16th. of January next. And er 

4 ordained the creditors to depone what ſums the defender 
their rights.” Againſt this he gave in a bill, 
the 
that the; clauſe in the 62 act, P. 1661, making ic 


Wn meets not here, eſpecially ſeei the ſaid acts 1624 and 166 1 are correc- 
'5 and he offers 


he never — — to give any benefit of it to his | 

2 11. 1681. Janet JACK having charged the Marquis of Douglas on his bond 
8 he ſuſpends that it was granted ob turpem adulterii canſam, and without 
A onerous cauſes. The Lords ordained her to depone on the oneroſity of the cauſe for 
- <. which it was granted. Law ſays, abi utriuſque verſatur tur pitudo potior eft conditio 


Pal 
dent. But upon a repreſentation by the Marquis, who was unwilling that her oath ſhould 
* taken on it, the 


rous canſes thereof. 
Jay 13. 1681. John HALIBURTON Walt Job Barrie. 1 The Lords PP 2 
tc reverſi 


he ought to have allowance, in 


Which was very hard; but there was a back · bond of truſt in the caſe, and the Lords always 
ind back. bonds of the ſame date to affect the right. See 6th Feb. 1678, Mackemie. 
- The Lords went on the act 1617; but che act ſeems to mean reverſions incorpo- 
rate in the body of the right ; only it bears a general of + all other heritable rights there- 
of, which may contain and extend to reverſions apart. But fee the 29th- act, Parl. 


1655, tequiring' that inſtruments be taken on ſuch reverſions, which was in 
© Cilkration 


not then introduced. The Lords were very ſenſible of the omiſſion of this act, 


coming to be iſtrate. | 
Yor. I. _ * TR 1 Eodem 


F 


ney ofthe ebiiicn | 


23 2 1681. "GRANT of Kirkdales contra Gordon of Birkenburgs? r | 


proven: Therefore 'ordained 


computation of the whole ſums, which 1 exacted from his father, and 
dle from apparent heirs for the 


the favours and e ee e 


the Lords inclined to examine the witneſſes in 198 e ee were the one. 


on on a paper apart of burgage lands needed not regiſtration in the ſaſine regiſter -”* 


place of re- 
and therefore ſupplied it by an act of Sederunt, 2 al fuch reverſions in tine 


paid to them when he acquired 


* 


5 One 1 0 . 6. Ts. 


i HS Tank 97 9 — and 

5 9 to he examined upon oath.-what evidences were eee e ee 
55 « produced were igen -r that Thames Garvy di cunſent-oeacquicice therevd. 5 

— dew die. bn. a ſuſpenſion SYMB. ent — the Lands eee eee. 5 
ane, r .—— 

| {elf was one of Clayer's tronp, and ſe was-abſor-on. the-King's-ſervice 
„ led before the Bailie T | 
. 3 2 Lt TE 5=Cl 98x} torres iq - — > 


r 48 Seen 1 N 


Ke 2 \ 5 Sed ce OY 
 <, coſerve; themſelves in the right they 
See the contrary decided in Dury al. Feb. poco Home ; Seb Culrols's Prodiquis in Jane 
1111 ˙àͤͤ 1 — 1 | 
= F pt re 1 ep e ; 


4 | . communicarively JET 
dhe 


4 1 ad Ls. D de 
2. L ſays, privileges granted to a College and Univerlity\ exenduntar a, ad eras. 


ies Bedellos.-* See this docked ga Bob. x68. 16533 + HSE Rep 
een die, In an cin KP of Cloſeburn agsiaſt—un adudger having 
chmpeared, and craved preferctes v one who had got a voluntary di of the lands 
for adequate onerous cauſes before the adhudicarion;” and was infeft before the a 
infeft, upon this ground, that the diſponer was not only his debrur, but was cred) on the 
ſummons of n ſaid diſpoſition, and id he was i mals fide 
after that to make a frauduleut The di was not in defraud, 
nor any w d 3 becauſe inter extranear, and for adequate cauſes, 
n the diſponer was cited in Theſe ad- 
5 r 3 of appryfingz, as the I up rendered 
it litigious deods chereafreryſ — — 
| 33 (which —— — the old relative term of denuncĩation of the 
land to be pfeil — ee fame clic. Forret gave them the Lords an. | 
wer aw it. Hf nas een ran vl ell Rigg: Bott T1957 Fe 
_,_ ! "January: os Fu | AECRIMINALE RT, Sibilla Bel und- heemmorkieri were fen- 
cenced to be hanged for mardaring-and ranging child bor by ch fd Sul, in duke 
— ; FP 2107725. SS EIS 
3 . Three other women are condemned for the fame crime c by then on thei 
. baſtards. noche £78445 e e YIBFSTEY © 21 ig 199” 
- Mk; Jbel Aliſon from Perth and one Harvy were ut the fame: time ſemenced and hanged 
fox e oyinicarand | ren e Government, and 2 wo C. 
| mgrou's.trexfogobie declaration... + 5 et e rote 3 Amn 2100 
Fan 20: 4681 The debate: hin wha FOR [and drads bf: Benni decided. 
7 44 The Lords found the Magiitrates not obliged vo give che Trades ſeals of cauſes, or to erect 
=. <6 them into Deaconries ; but allowed the yearly-to name viſitors or overſcers 
3 for every trade, to be accountable to them ; and appoint the Trades to make the third part 
3 d. Teveri, the merchants, malemen reep mike 
<' two parts“ The Trades were craving more: 
Eulen die. At PRIVY COUNCII., a petition was: given in and ſubſcribed by the Lord | 
| Yelſter, Salton, and ten other Gentlemen of Eaſt Lothian; complaining of the ſtanding forces 
their quartering upon them by their -officers order, giving them localities. This bill was 
Wo . reſented, - becauſe | c 
from wa the CT ogative, and reſlocted on the Government. e226 U ain 
; 4. © VEITCH and Pallas s caſe was adviſed. and V „ beemaſe Pallar's 
papers * in modions probationis to inſtruct . 
e eee np Go 
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. oF er bons SESSION, Gr. 5 is . 


0 Pallas's Heger. e e e 1 
| L "idk I's BN N in Whig . E603 an NG n — N 2 
_ was emted, anent ene n — 


„Ea de. In the cauſe; Bir Jolin — cok George L . ee MY 
_"Nov-1680,} “ the Lords found in vi ſuch as calves, lambs, £&c<..where-they . 
- | andiabove-five, becauſe-a-half-lamb cannot be paid % rei ſabſlan- 1 
i, and without deſtructiom of the animal, r "= 7.27 
jn ̃˖ and is due?*r Bee che ſame, deciſion, ry proce Agth Jan, 161 8 
Sir G. Lockhart contended! it) was: | nonſenſe; and ntrary to law; 3 for _ 
the value, where n ohms fine rei incerits-couldinot. he pad. od chat en was due in \ 
ß oaneorts ooo nt rot tot legs 3 = 
Bodem e Ein Bir John MAITLANIYs aQion.againit-Cardrofs, (39th Per. 16 680.) ne 9 
Lords. 2 do ſuſtaĩn an execution of a ſummons the? null aa wanting witneſſes, becauſe. —— 
oraficationthereof ir was oſſered to he proven by the party s oath; that a copy. was gi- 
den them; Lide it was alledged leren are only pr e ſcripto, et non Partis iu. 
Bean dt 32005 eln Glen) u Las : 1 60 EN Aenne Dec K 16 8 
Salem de In Mr. John ELIESs cauſe againſt Duke Hamilton, e 
nde Lords found TIDE INN tenor had. come in incidenter 
ing between the Duke and him, r Id have e grant 
reupon in the H dat. :05 * 


ts and 1h Fate 8 9 28 3: < 1 . 41081 +3 F PD A 
5 5 5 COUNCIL. -Fanuary'23. & 26. 1684. Alexander Hamilton Merchant in 3 ; 
and Trotterof Mortonhaſl vas ſent for to be apprehended z the firſt by rhe 
Riddab of Hainingy for ſaying he believed there would not be ſo much teſenement F 
taken if the picture of our Saviour had been burat, as was for n che ED 
Tope ineligy:® The ſecond on Hay of Bara's dclation, (a moſt ungentlemany 7 
for ali memorem compotatorem,) for be heard that night Pri d; . 
_ were ſoms of the Duke of York's ſcryants ſeen walking near the ganden; which was to turn . 
yer the firing it on the Papiſta. When they were examined. they mollified their words; 1 
aud after ſome days i t, Mr. Hamilton, on a bill mentioning his Ioyal principles 5 
and deteſtarion: of all faction, and ſorrow Fony: ward deaped, him, a Of f. 1 
_ Mortonhall was never incarcerate. ITY 
a 26. 1681. Lady BANGOUR contra: Mr. Willam Hamilton Advocate. The 
2 contending her adjudication of her huſband's. eſtate was within: year and day of the 
firſt, and ſu behoved to com in par; paſſu with it, alladged the firſt adjudication was dated 
12 16. and hers was che 3 iſt of July the following year, which: was a 
| the year. * The Lords ſuſtained her compryſing as within the year and day, and 
* found the year as to „ Lee calculation of 3 in creditors together was 
* nt 365 days, but alſo 24 hours farther, counting de mamento in mamentum; yet in 
1 is an intercalar day more in February. But the Lords found her ad- 
<-Judication null, becauſe it wanted both a decreet copnitionis cauſa, and a renunciation to 
be heir? Tho it was av/wored, finding ſhe was prevented in diligence, the pave in a 
Hill to the Lords, that they might allow her — to adjudge, at leaſt to declare her 
Iinchoats Gi before the the year expired ſhould I 208 ks with the prior ad. 
J - and which the en ee ee e and can 
in ey any 8. 


alter the form eftabliſhed i 

Janudry 27.1681. The BISHOP of Aberdeen. againſt . the Viſcount of Kenmuir. | 99 
See Kenmuir's eſtate ratiſies an annualrent forth of it, thereafter the compryſing is 
conveyed in-Kenmuir's perſon,” and expires 3 and be quarrels the annualrent after.the,cxpi 
ration of the legal. - Alledged, He can never be heard, in reſpect of his author's ratification 


of it. That militated againſt him indeed during the running of the legal, but can- 


vot be obtruded now, never having redeemed nor uſed an order. The Lords inclined to 
heir; but it 


find Kenmuir could not queſtion this baſe infeftment, he being the 
| was not then decided. See ue 0 20th March 1635) Biſkop of Glaſgow, "if 
dul noi juris I frib uit. f | 

Janne) 28 28. 1681. CRAIG of Rohn: having died in the 5 ray 


lands, and his heir a minor, the ward and marriage was gifted that ſame afternoon 


the 
Exchequer o Cunningham af Enterkin ; \ wv was ſo much precipitation uſed 

Halton, Tn ts Sir William Parvis took the confidence to fide in with x 
— heb ef Landerdale, RI EES Than Fy 6 paſt his 
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| 2 = act of Scderunt anent what diligence execurors- 
72 wy but that may 


= lands. This being reported, 


=: 


docbꝰs cafvalitics.' See iſt Feb. 1682. N 
= found a Scotſman, tho” out of the kingdom following bis trade, might purl 
| np. "5 Thomas BN LIE TY action for mails and > REA 3 
Mr. Willam to Mr, John Elies for relief of cautionry, tho intimate 


den che decreet of tion al. : 
and ſo could laſt no longer than Mr. Willis ACK bak; and not after he was denudedby 
_ — February 4- 1681. In Jeb COUPER's 
the executions of the charge to enter heir, and of the ſummons raiſed the 
becauſe they were executed before year and day was expired after her 


being a 
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teins: ihe kent — dun a9) hich « 


wer by thots commiſn and practice ie,, nome 
29: 4684. GRAT a "Brown and others. + Thi Lords 7 


973.4 2 17 


any caſes before. the date of that act, yer if che ac be p uſed; it. wil N 
be applied to one clauſe of it, but not to . e 
4; 1651. DEWAR contra. Dewar. -- e n beit in n 


| nualrent, in favours of his-ſecond ſon. + A general | 
 _whereon e en 21 htoroan edge fo 1- eg 


<« the Lords found the general ſervice enqugh- without a ſpe- 
& cial ſervice or infeftment: tho the ground of the right quarrelled and craved-to be re- 


_ © duced wasa real right. ierten the 8 which was * in eee 
x real right that in conveyin 
alem dice. At PRIVY C 
Edinburgh again, upon conditions that the 
the penalties therein mentioned; and that theſe Students above the Semi: claſs ſhall take the 
- oath of alledgeance and ſupremacy, and give obligements under their hands that they 
mall po 8 to their e ee e were feu or n 
£ You. f N mk 


by ſucceſlion-necded a ſpecial ſervice. 
8 5 UNCIL; che act is paſt reſtoring and 


745 BIG: 1120 > IN 
parents. find caution for 9 under 


oy ar ne condi- 
„ 1681. The Mater of BALMERINO's cafe. wich Por e Eotheringham 


decider; in the Maſter's favours, becauſe Pourie could not prove that be had acquainted 


the Maſter with the communing eee e Earl.of Grawfurd fu thut gift of Ban- 5 


3 £51 9 9 — r . 5 bee * 


PR Adam 8 Macer.. Lord enen | 


February 3. 1681. GILCHRIST 


„ IG: 9 we ag 


Sb 4. os 3 4.4 24 ; Ie 11 * 


| pe” 1 5 1 
againſt William Clark's tenants. Newbyth found an aſlignation $ to the mails and: duties by 
before. e 8 
udication, yet the ſaid aſſignation could not 4 with his 2838 terms af- 
bo. adjudication, the aſſi but only a perſonal right, 


a real diligence. 


K * 3 . bs * 14 Ae 14.32 . * 


Alon againſt Janet Macgill.;: Newbyrh found 


n 


and, tho” it was more chan a year ſince her father's death, yet the being poſs n — it nor 
year ſince her birth, he found the N ee en nn |, and 


not from her father's death. . 
©, February g. 1681. Ear of -NITHSD; LE kontra his wat the thee a 
to Lake a 


wood, [de ſacro beſco.] In this reduction and improbation the defenders refu 


| 3 becauſe the Earl's predeceſſor being one of them, who in 1633, and before, bad ſur- 


Fg benden ro the King the ſoperierities of their.chyrch-lands, the Earl thereby, eppled to be 
_ ſuperior; and ſo in a former porſuir, . tho Lords found they were not obli 


duce to him, but turned his reduction and improbation into an exhibition, == he as 
Lord of erection might ſee their writs, to the effect he might know what were the feu - 


duties they paid to which he had right. But the Earl replying, chat ſeveral of the vaſſals, 


Lnce the year 1633, had taken charters to be holden of him, (which is lawful for them to 
da) and ſo he had returned to the ſuperiority, Lord Newbyth found all ſuch were obliged 
to take a term in the reduction and improbation to produce their evidents ſince 1633, and 


"un their writs before that, ſuſtained only the ſummons to have the effect of an exhibition. 
Eodem die. In James ELIES of Southſide his reduction and improbation againſt John 


| 1 of Gorꝑie · mill. The Lords, on a hill, found the purſuer muſt, in iniſis litis, in- 


ſtruct a progreſs from theſe perſons granters of the writs which were called for in the im- 
4 probation afive. As like wiſe they find, that the repreſentatives of theſe 


« are named in the ſummons as authors to the defenders, muſt be called 
44 gig if they bo known ; bur i Spies mage tis ſufficient, 1 Ware oe 


; T th rr rink 
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. 93/1684: \DUMBAR and Neffen a zal Ruft and 1 od. Daus; che Ls 
r ſueceſſor; Who bona file Yo lands, to'xconpryſing; whole lepalwik = 

todd reed oſition, beczufer che appryfen Was in wrd, ahd) had never! deu 
Aube ech infeft k ſelf, or to Charte un ©)" ire the Spei-; ee We 7 

| dhe di ſpoftieh was piblickly Ratet) che; after the wen Are legal. T 

e in one Who at Fes ave tlie others leg * (ho 1 not infeft,) and the "> 
Ni a dene eee e wn Yn OTST. 


or" being princed by a banktpt/afttr he vande.- 
Fee: 9-Up The words — — 


TG tons rept t inifted in Uilipence; nor 
1 had 4 , o ground te ee 4 ripht = 
granted for ontrous Gaſes. Wig: find that rhe voluntary right, not being @'pratification 


— de Heyer, but fätisfaction f an anterior debt de to. the buyer, it is not rothticeaile | 
Es pat > Me ac 162 1, Hotwithiftanding a/poſterior*comprying'was"led-by another 
> | e ; thereupot Sk eſpet"'the'fSiritrappr ang was led diver Seat 
a before che eo and no diligence doneithateigon.” Steir tells us ns 
_ 1 8 Res ret the denunciation of an-sppryfing *! iteilige unleſs Ser © 
I. tt 8 e ien 1 bf 4.3 pi Hog? ne 
M Fasnet. 1681. Te cafe tween” Adam CUNNINGHAM todir 

3 (14th Jan 168 1,) being reported, * The Tons Adis laces hg arreſt this; 


58 e and a n of the . theit half crowns _ OM 


FAIRE: N . PHE ud 


CA What L in Hi hunks betwigt wis ms; xreſt 
ſhall. be Flerred for the current terms Bas : 5877 n " e ee 
3 10. 1681. Wiam LOCKHART againſt Mr. Each G 26th 3 
53 1 . The Lotds upon Forret's report, find this procels/againſt Elieſton coming in 
* ter apainft Eliciton' upon that ocher f eſs agaifſt the Laird of Lee, and being rela 
thereto, that Mr. eh Ellics ought to anfwer preſently thereto, without imrolling =; 


7 aal a, Door FRASER againſt Burnet of Leyes. . The Lords, upon the i: : 
l giſter s rep „find that Leyes the defender is obliged to exhibite all diſcharges g | 
4 29 the legators which the. defender has, or had knee the citation, to the effect it 


neſe ſums were ſatisfied, or ſecured, s n ta the deſtination of Doctor DP 
nents And admit the libel of dec rater to the purſuer's pr robatior as to the bond eff 
L. 260 Sterling, that it is for the lame cauſe that the bier bad of L. 300 Sterling was 
_ and, in order thereto; app Sint the defender do depone if he has the bond of 
„ E. 300 ng, or Had the ſame fince the citation, or has at any time frandulencly put 
n caſe he deny the having. and the reſt, grant commiſſion to Mr. An- 
| 5 ſter at London to take the oath of - - Barkhame, in whoſe hands the ſaid 
eget to be, anent his having of the e; and he acknowledging: it, chat 
« Mr: Forreſter take inſpeckion of the bund, and return, with the report of the oath, 17 5 
fate copy undder his band of the bond, _ f the r of L. 100 o Seering alltd, 
Sir Alex xa Fr: upon the back Deng, 294/61 
"Patrick HEPBURN of Black. Caſtle againſt Mary Bruce. Dougal Macpher- 
fo Af th fee of his eſtate to his ſon;' with a faculty to alter; tliercaftey he di 
thic land 18 Pfack-Caftle for onerous cauſes, u 


4 


* 5 


pon which Patrick ſeeks reduction of the ſon's 
1 Aeg 4,1 mo, He had a diſcharge of: the faculty from his father beſore Patrick's 
_ dipolition. he Lords inclined to find this diſcharge null and fraudulent, as inter con- 
J Mmar per ſongs, on the act 1621. 240, "Alledged, Dougal the father had not exerted his 
. reſerved faculty, and ſo the ſon's right ſtood unrevoked.  Anftoered, It was racitly altered 
by the father, in fo far as he had difponed all right he had to the ſaids lands. Rephied, He 
had not mentioned his faculty, and 2 was not habili modo denuded of it. This being re- 
ann the Lords found he had not in theſe general words diſponed the reſerved fa- 
47 but only his night of liferent.“ At which er en many wondered. Vide sch 
1680, Bryſon. b 
February 1 . r. Mr. Ie ALEXANDER of Finglaſſ glaſſie againſt Caſtlehill Found the 
enger's execution on the ſummons null, uſe tho? it bore < my ſtamp is affixed,” 
; yet there was no ſtamp appearing there tho? recently done; and he affirmed: the Lords had 
done the ike oft times. I think the want of the ſtamp a nullity in executions of diligen 
ſuch as hornings, inhibitions, denunciations of 9 ike; c. but in citations on ſum- 


b mons it is Juris ſtriktiſimi to make it a nullity. However Mr. James took. up his execution, 1 
i ad offered to make the Meſſenger affix his ſtamp againſt the next day, and to abide at it: 
5 Tet in Cardrofs's caſe againſt Sit John Maitland, (2 2d Jan. | Ye © thy Lords refuſed to al- 
4 75 Meſſenger to amend "7 not being fo ab initio, See Culroſs's Pract.” in 1579, 
air, 
4 


Vol. I. K k ä aden 
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_ goes is alſo done where minors: have lands to ſet, and none (for fear 


i * 


of] 1 the terms of the minute of ſale, which racy i al ought: to be 
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: Ws in bs, [The Dake vi Abu ws Murray alias — Richazd) Marray. of 


12 (44d; igth Feb. 1680, which did take up nine; foxenpons: to tbe. Lords, langer 
than eyer I abſeryed them beſtow; upon any cauſe hatſoe ver. A ie chere (vas, great heat, _ 
and many re ſlections on the parties, and ſachrick repattocs betwint the King's 3 | 
2 11 Had.) 15th ee e a un 4 Re 

February 15. 1681. The Lords by conſidered the bill given in dy he chigen f 
1 LITTLEIOHN, . . tion being made in the Outer houſe — 9. 7 
jaded why the deſire of it ſhonld not be granted ; therefore, they ordain apy party.concern- 
77. opment rlons as they would have r be cura- 
. to che minors, out, of which the Lords declare. they will author Ze, one 10 be curator 
ad boc particulare negormum, viz. to uplift 2 500 merks from the debtors and give a diſeharge 
hereof; which ſum they are to give to -Kmbarine. Mitchell their ther's. reli Dor ber | 
merent right of 669 mrerks, per annum, Which was no prejudice 30 che minors, there being 
almoſt as much of bygones then owing her; but they were not hound to give ber WT 
Hut only to aſſign to a chin of the moveable eſtate. V 0th July 1678. N . 


dare meddle for them, and ſubſcribe the tacks with the tenant ; the Lords will A AR 1 5 


5 WE... tor ener and it will bind nothing on him, which js alf great advantage to ui. - 


1 A 


ting tutors. or/curators..#5d-xytb- Jem 1683, E. of Legen 

Eedem dis. In the cauſe, WOOD, and Shanks, contre. Murdoch, (12th Dee, 16560 | 

% The: Lords, on Forret's report, in regard che progreſs produced js not from ene z 
erformed in 

in to be dif. 


ca, and not per equipoliens, but from Davidſon; find the 


fc Tolved, and that the other party is free; and therefore ſuſpend the letters 3 hin 
A ande ar eicher p 


y's inſtances goin chars: 7 — the ſaid minute. Jet one Would think 
the giving them hoth a — rn idſon's right likewiſe, is more than con- 
dition; 1 ſhould. oo. anna! che minute, having oy 1 clauſe. r it N ayrei . 
ed, Law's right was merely nne, 3 2 * m, 
they would have relied on his warrandice; but Davidſom has none to repreſent him; but 
this laſt could not import or Alexander Low . fow. Vid. eh RY e 
* 3 3 Forbes. . 
February In the caſe, of one STEWART and — 


ber pay, 


2 relative © the compryling, nor dane upon k. ene i this 


"Was a ſufficient interruption. „ e ee Dr E 8 . 5 77 
ELuadem die. Lady CRALIGLIEKTRH, purſuing for a terce of her hoſband inſt 
her daughter. Aledged, It is true ſhe hath not renouncec eee eee 


nial, but having got more than 2 competent jointure, and being provided to n 
73 half of her huſband's fortune, in law nor reaſon the ought not to crave more. Auſwered, 
Unleſs ſhe had accepted the ſaid proviſion in full ſatisfaction of all the could aſk or crave. by 
terce, third or otherwiſe, ſhe hath a-clear right to a terce, as was found in Mr. John Elies 


his Lady's caſe againſt Maxwel of Kirkhouſe, ber fon. | The Lords demurred ſomewhat on 


this. I have heard ſome debate where a mother relict apptiſes the ſee of her ſon's lands 
for the bygones of her liferent, if that ſing ought. to have 2 legal, and when it ex · 
ires carry away the whole right of the N only give her a temporary fee; that is to 
ſay, poſſellion of the whole lands during her lifetime ;; ſeeing no more was deſigned her but 


an honourable; aliment, and an iſufrudtus, (which muſt 15 alva rei ſubſtantia,) and ſhe 


ought nat to let her bygones run on., See Hope's Minor Prad. cap. 10; and ſome think the 
books of Regiam Maj. lib. 2. c. 16. which did not ſuffer nor impower a huſpand to give 


more dower to his wife than the third of his heritage 1 in liferent, more rational: Tho our 


cuſtom lince, Ayouring "_ ens, (who - often ne age what they did i in «fro amoris,) 
Faden di. The Poor of the Weſt-Kirk pariſh, opainſt Janet Williamſon, being heard in 
preſence, <. the Lords found the diſcharge of the nn date with the bond, declaring the 


: F ſum in that bond was the Poor's money, (tho? it was blank in the creditor's-name,) to 


be of the nature of a back-bond,” and ſo. pars. obligationjs ; and therefore preferred the 

8 « Poor. (Mr: James Elies their Treaſurer's name being now filled up therein,).. to the ſaid 

Janet the arreſter for Alexander Shade's debt, to which Alexander the ſaid bond. was de- 

& livered blank; and be being then Treaſurer to the ſaids Poor, and their debtor, filled up 
«che name of his ſucceſſor i in — . the fd . * to ove by the nete 

- © neues 


* 3 AE. © a... ACS 


— 
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| 2 ground to think of them, 0 .of- 
5 : —— 77:2 BE- 
"0 San, ſiſter, the Lady Sauchtonhall, and 


TE beit he Was bound to aſſ cheit conſent, yet ſne would not have been 


: x adam die Sir John MaITLANDD and his L. 
1 « found a bond heritably conceived, payable to the er 


28 and others, (1 6th Dec, 1680, for inſtructing that the lands were ed ; John Hay 
> produced ſundry baſe ſaſines, againſt which in deng objected, == 
1 nor probative — the:charters as their warrants, but 2 ane e 
4 TIS our were but extracts out of the regiſtera, and not the princi  Anſeoer 


q * 
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= grounds of recognition," but only one. 


eon of the alienating of the 
„ lowed: thereupon,” -- Tho? John Hay's 


| tho! not to the full en ye ee bocauſe of the hazard and uncertain event, which 1 
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$07 ug Ayn the adth-of Feb. dent.“ Ses chir parties n * 7 

la Cohn ROBERT SON und Skäbws affuir,- (1 4th July No ka cords 
one of the witneſſes; was by deforcemamt reſcued from the „ and the-othet 
put put of the wa, they renewed the commiſtbm for re-examinitg them; tho they had al. 
clearly upon -vath once improven the bomd, and denied theſr ſubſcriptions 5 becaiſe 
SAN e N that They 

ed; fl! - 5 2978] PCC 

ghters of Mamilvon of Monktonhall porſue 

James Baird her huſband, by 1 declarator that 

eſtate was devolved to them, ——— by clauſd irrit ant in his difpoſition, 
ad provided, if ſhe married without the conſent of the friends he nominated, ſhe ſhould loſe 


- is eſtate} „n e, ſhe: did not require their eonſent. This being reported to the Lords, 
wr they found tbe declarator relevant, and che irritamcy 


incurred, the purſuers always 
g that it was imimate and made knotyn to her before her marriage.” I think, al- 
obüged to have fol. 
ed itt Vode- -+3th' Feb. 1680, Buchann a. 241 e 
„air | Cardroſs; The Lords 

tors; his heirs and ſeclud- 
e tie debror, fo that, the debtor 


: 1. 


ing executors, 2 — 


| i dying, his heir -was obliged to relieve the executors\thereof/?* This deciſion Sir G. 


Lockhart, and ſeveral other Lawyers judged to be an abſolute miſtake; and that which 


_ would-ram-themoſt rat; at debt = eng yen Some * On 
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ds cog 1687 The Vi THNOT. purſues 2 — of 5 
EFT 7 
wanting a Writer's name and wirneſſes it was to have-been fabloribe&:mae#o, at 
Which dime he could not prejudge his heir. Labeler for hisdefence repeated s-dectarator he | 
| hudintenred againſt the Viſcount, co hear and ſce it found and declared char it * * 
an his father's hand- writ, and was dcli read and perſons,” in the Viſ- 
count his father's lifetime, and therefore that he as heir: maybe drerrans.t0:camedthe. faid | 
minute ef tack. The declarator and defence being admitted to their and it 
_ this day adviſed, they took the Viſcoumt's oath of if he had juſt reaſon to deny t 
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hem to the toth of July next for comparatione literarum it was the kite Arburhnor's 
| bes Allardice”s cuſtody before the late | 


| 2 ing — Is gent.” 1 
A ber deer eee colaiine: was that the tack is null, being without an 
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clear a holopraph writ ought to miirate 'apainſt 
adminicles and documents they inſtruct that — when he was Ge Tad on 


BR 2 dearh-bed: "Yet the common received praftique ſcems contrary. ai 3-!1t unn 2 


Jun. 1681. r Feb 13:3 680;)- Wee Wad- 
del and Salmon coming this day to be adviſed, the Lords, after much debate, © foundsit was 
_ <-enouph that both the days of the marriage and of the wife's death were inchoat, tho 

complear, to make up the year and day ; and found, ſeeing ſhe was married 
on the 23d of November, and died the next year on che lame 23d of Nov. there could 


le not be two 2345 of Nov. in one year; and therefore-ſhe bad dived year and day. But 


_ hid was gui and no folid 
rried the 2 3d at 
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2 — ann, «Sir James not being yet fully cured of his diſtemper, it was 
— —— 
3 : 1 che office, during his ee 3 3 | ; 


ho aſſiſte him 5 | aned fo mach of the ee Hibs were 4 fora 

—— — ) was, conform to the appointment of che 
aid act of Trade, burat by the hand of the t che Croſs: Which many thought 
_ might © have bern cmployed for cloaths co poor people ; | however this, as it was 
che firſt-exemplary act of that Kind of furſeiture and borrowed by us from 


puniſhment 
— Eugkind, ocie wanhe felt cxcecile of Cockburn the mew Hangman's cxmployment, Ge 


33 ops. - 
— In an action | by Newton, the Lords found the 
—— tho it was offered to be proven that they had not been actually 
rr that 37 was cans 
g8th aft Parl. 1503 requires. 
for treaſon, and that diet 


ee ᷑—. a» of og 
bo ome further concomre nd cine „ 
— reariry to the torture. having perſevered therein without confeſſion of t 
"crimes laid to his charge, the ſame purged all the precceding indicia et preſumptiones that 
urged him, ſo that be can never be queſtioned on theſe again, except new preſumptions 
mould emerge againſt him; as was found in 1632, in the caſe of Toſhack of Monivaird, 
_ accuſed for the Tower of Frendranght. It was anfwered by the Advocate, that 
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es. 1681. 10 Mr. 555 K 
= Duke Hamilton, (224 Jan. kill) 
A it being objodted againſt bim that 1 
He Knew of chat bond, which was 'prodieto . on: n 
_ this, here there was no pon deed d neither given nor p! 
2 « the Lords found the-objettian amounted to this imp That he 
0 be admitted cum not.. * 1 2 7 e ere ST r b 1 3 EY r ont 
In the fame cauſe upon an e Nairn's, „ tlie Londs, on the 2 U ſt qune =" 
as « found Alexander Gelly's k letter ought to be delivered up vo him, befbre be be obliged to 
ie, and ought not to be 2 10 over: Bis head. an A ef his 


&. - 


$ his. adtion, for wins 
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80. hee ien eed 
E or to found any prete zoainkt him, if his depoſition ſhouk _ 
5 to differ from what he- had Wri n 1275 8 HEY * e 2 nns. ny * Pp: 8 
Eolen die. In the caſe of Mt W In Miniſter at U ig sic 
Nairn Ih St. Andrews, the Lords, Ap oct report 
13 upon che act ef Parl. 1621, Ugainſt a. fraudulent Apes den unde 17 — — — 86 
im, being then his ſecond ſon; my ordained: Nairn to condeſcend on the oncrous — pf 
=_ thereof, and would not (as commonly they require.) put him to a reduction on that act; 


3 this becauſe it was in re gar moments, and fell 2 hay mn on che 
© paſſive titles, and was a tranſattion. inter parren et film. 10 4h p 
ESDioadem die. The Lad ap having obtained a dec | rect of removing againſt a tenant, 3 
ank a billef ſuſpenſion ng preſented of it, upon thir- reaſons,: 14:0, The citation before 
tthe Sheriff was only upon M hours, This was repelled, in regard there was 1 reduction. 
ad, That both the ſummons and decreet of temoving were before the term of Whitſunday, 
Whereas the conſtant ſtyle and form of removinps. is, that the 40 days being expired, and the 
term paſt; yet he refu 55 to remove. The Lords found this + it being only de. 
«© cfaratoria juris, and f. for expediting removings; and that it could not be put in execution 
4 til} after the term.“ Yet ſome thought, . tenants were favourable. in law, (as appears by 
many of our acts of Pail. J and were not fo ſtrictly to be uſed ; and that the anticipation | 
Was coiitrary to the analogy of law which is to be obſerved: Yer Sum in his eee 
NE Tit 19. approves of this decifion, . - | 
FA Ban die. The COMMISSIONERS 5 the King's Exciſe in F ife, 22. the he creditors 
of vir Ra Brucs of NOR, who for nnn ollectec the ſaid Exciſe 
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r OREN en g. — Ib there was clear obation - 
— dich is d new method, ) whether they vot es 01 
ſes and afſoitzies ; (for it was not marked in the verdict how every Partien 
 larmnan * 4 as ſhould have deen done by the regulations of the Juſtice Court, and 4" 
of by the 106th act P. 1 672.) Some four o chem had fund Urat, Sec. guilty, which MN 
. declared Ale were freed'® Were 2 for their e kim, and « 
| Rourlp-atthorcd to cheir vert. „ 4 that in fo. doing rhey had ferved both their 
ſcience. ” "The Gomell rene awe, Tong eee —_ 


There was never inyo 0 theſe a. 1 a of : 
Rs Tos: ITY was Shi 
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. oven the aflize of 2 tho $40 
art of them = EIE —_ — 3 
V e fin the” King's will,) who ad terrorem of others 
3 — n dels, infamous on this! fad old at in d- 14753 ee ede 
JF E this ſentence did not beget them any reproach. - 2 
. x8 1681. Jen en irhend: The cafe between chew was an improbstion 
oba tack af t by one to his mother in law: One of the two witneſſes fort. 
therein being dend, che lr Meld him for 2 proving witneſs; the other appearing, deponed he. 
never remembered to have figned ſuch a tack, and. his reaſon for i it is, becauſe at other times 
he ſubſcribed His name Herbertſon, and in this it is Herbiſon. The Lords having allowed 
the Tackſwoman to adminiculate ei fortify the rack, the adduced two extraneor witneſſes, | 
| who are neither ſubſcribing, nor inſert in the Tack; but they depone they were preſent, 


* 25 — "heard it gend, and faxy it fubſcribed; but that Herbertſon was drunk when he ſubſcrib: | 
it. 


The Lords, notwithſtanding of the denial of one of the two inſtrumentary Wir- 
| s. yet ſuſtained the Tack, in reſpect the one who is dead fiione juris is repute to af - 
55 firm, and the two other (who are famous perfons s) declared they fi" it fi igned; and for 
* *-the diverſity of his ſubſeription, the Lords regarded it not; ſeeing it probably appeared 

* he was then in drink“ This was Judged arbitrary by fome tho? others ſaw not ſo 


ws Wy 75 if And indeed Rn won 85 * ue achte Pekin valeat * 58 
"Fo 21. 2687. 'LUNDY againſt Trotter. The Lords, on Newton's report, ſuſtained 
3 an inhibition that wanted three ſeveral oyeſſes, becauſe the inhibiter offered poſitive to prove 

: by the witneſſes that the three oyeſer Were actually adhi bit and uſed. Yet the Lords at o- 
ter times have found the contrary, thut this ſolemnity was not fuppliable by the witneſſes, 
When omitted, © See this ppt ed afterwards at the 29th of November 1682. 

 Eodem die poſt meridiem. IVY COUNCIL, upon a motion from the Duke of Vork, 
the Magiſtrites of Edinburgh were called in, and it was recommended to them to call 
the merchanes before them, and difcharge them to extortion, the lieges by taking great and 
| Ges — for the merchandizes now FOR to be * imported, by the late 
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dene within;che daun 7 0 ' oivithe gifts from he King; — ; 
on the 153d (dt Pall; 1523 und 275th 11599; u t/ExGir one . 

trade fwom theſe things. Bat thiy was een & perk 
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— nnd ſcandalizing him, ſaying re eee ol. 
an fre err of it. gfe was, that he wanted not preſumptiom | 
* and jealouſy that he way'accelſory 3: wo e 2 guinen not to tage hi 
the Baiſſes of Edinbarght Se et qualibet py excuſut a ago gp conuitio. The 
Tok admitted both the libel: and «defence to jon, - and after adviſing, ;"they"ſound the 
bel proven, aud Hhedd the ſaid Robert Scot ee for his an . 
AV. Lord fed 8 prof nes Craigy or Dumbarny for manifold acts of oppre ref ide 
| poor een def 5 erthſhire round about corn not only for — Ubits to-bimſelf, 
and his tenants, bu as. (as if it had been ai popularis,) for injuries done by him to wa. . 
ny others, The Lords having adviſed the probation, they fined bim in 3g, o00 merks, 5 
bdeiged him to go 8 ein be paid it: As allo dererned him to iy chere till he paid the 
ges of all har 1 1 nnd and” ak 5 . ·⁰ gs mt eee by 


"2 V. John BURTON « iis el Mr. nes Cun gh am W = hat | he bedaers his bro. 
5 aber Me Alexander Burton, a h the Camel bund by 2 ndriac upon che 4th May laſt, 
_ _ and ordained John to haye the cuſtody: of him; and yet 5 Janes abſtras 3 d 
_ - "holds him up and heighteas him in his melancholy, The Council referred che trial 
bie ee the Biſhop of Edinburgh, and nh Lord Abbotſhal. e uten mY TR 
Vj 22%. 4681: John CHIESL.Y of Dairy am erhtbition ad de amen 0 | 
| Jained and Robert Chielies his brothers: | Hirereſt; decauſe-by. a ratifi- | 


 _ "id two brothers: 


5 
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5 1 
2 4. Picnedden 8 report, 


found that the ratification did ent him off from craving this exhibi- | 
76 + tion, if the defenders produced a general difpoſition'from'the 1 all his eſtate 


1 en n 3 doth not * the „ U And find that Waterton is 


ention granted by:him to his father, he had 2 all the rights granted by his" ather: 
3: and ſo it is, absenden father had diſponed alt his eſtate (except what he 
formerly had given his eldeſt fon, no uer,) in cheit 'favours..:; 2do, 

5 weable bonds, Wik ad once; aud a fight of the. T 
ather perſonal eſtate, he having no intereſt in the cxeetitory bylaw. “ The L 


„ both - 
2 rlogal, and real, CO Os eee | 
ver : But ordained them to depone anent theif having of al | 
4 tickets, bills of exchange, compt books, Ec. to the dect be i 
bn ee his cate, that by abſtracting ae —— 8 
« therewith as heir.” OE LOR r er erdty 
Todem die. The town of North-Berwick © iavin CRE Sir Jobn Niſbet of Dirlet 
® his proportion of their ceſs for his heritage within/their Burgh, be 3 | 
was a Lord of the Seſſion a part of the time, and ſo free. "Anſwerer ords had 
conſent obliged themſelves to bear a part, and in fo. far had diſpenſed Sith webs privilege. 
ade, That his hauſes in their town were only girnels for keeping his victual, and at ſhip- 
ping of it they got the anchorage and ſhore dues, and he was neither a Burgeſs nor Reſiden- 
N and he receiving no rent for them, they ought to bear no burden. Auſtwertd, Ratione 
u he was liable whatever uſe be made of them. The Lords found he ought to pay for 
4 his girnels. Then he alledged, the quota was exorbitant, and not proven. | Pirmedden 
"6h 13 5 the ſtent rolls of the whole Burgh to be produced, that after comparing his ſhare 
and intereſt with the other neighbonts, it might if he was overvalued, yea or not. 
_ Eodem die. Mary, Gertruda, and Eliſabeth DAVIDSONS purſue Sir William their fa- 
ther, _ exhibition: af a bond aſſigned to them by him. Alleuged, The aſſignation pro- 
by them as their active title is null, being only 2 Notary's atteſted copy. Anſewered, 
38 was ſubſcribed at Dort in Holland; and offered to prove it was valid by the cuſtoms there. 
This being reported by Halton, “ the Lords ſuſtained the writ," they either producing the 
principal cum proceſſu, or proving that it was conſuetudo loci that a 5 58 ſub ribed by the _ 


To 4 «. Secretary of that town was valid and probative.? This has been ſo oft tried now, that 


_ the: cuſtom ſcarce needs any more probation; many teſtimonials from the Magiſtrates of 
a towyns atteſting It,” and Grotius in his infroduttio ad j Jus Balavum, and other Lawyers, 
 afficming it. 

June 23. 1681. The Site Incas Sir. Alexttder FORBES of Tolqubon and Forbes 
of Waterton, being reported by Newton, „the Lords found the alledgeance of the ge- 
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| only bbnged to denude bs habit N 3 aeg ge. 
| 9 zh A ts Wain, a0 alfigning and i e his fache! 
- * with abſolute warrandice of the lands confer td a: minute, wy A 0 F 
=. he Lord: having conſidered Watertor”s 8 ey fo ned 
8 declarod the minute voi and null performance dy Lolqubon, . repa 
__—_— * ena er 0 © of the 3 
« eeded at IWertows ale fo the mails and duties, Pg To ii 
the/ remainder of - the price wirhin 4 month; Waterton giving Tolqubhon a £13 
5 «poſition of ehe ans conform to the minute at the ſight © the Lord Newton,. and ih + 
e with the principal.“ * 
alen ie James LANDS: merchant. purſuing Peter Winchelter before the Pallics of 
ce Canonigate for removing from a houſe, he ſMyreptitiouſly obtains an advocation upon molt 
_ frivolous resſens; whereupon James inftany gives. in a biff craving it may be recHiled, 
 gliars neithi w being iniquity, nor incompetency ; and removing being a ſummary Action, and 


_ +4 and ordained him to diſcuſs the advocation, and get à remit via ordinaria,” be W185 
dic the very ſame before in June 1680, betwixt George Heriot and John tow: . 
X * COUNCIL, Bodem di. The town of Kirkwal in Orkney was fined by 1 ie Pri. 

Donne np Plaint giben in by Captain Andrew Dick, for refaſing to accept x pri- 
F- 1 fone by him as 


- tra paper that was pri "they more ſober, fetracted 9 
= their gent extravagandes,” -and- Peine thi n Con *declared t boy 5 och it 
wma to tiſe up in arms againſt the Magiſtrates authority, geek in their printed 2 3 
the Spirit ed then ſuggeſt ie contrary to them. Some of theix women ſingers were ſ rude | 
e ig ee chandlers and other. traſh' at the Duke of York's N as 5. 
=... Canengate priſon; for Which they were Teverely BME 
den dre The Lords ef Seſſion grant the Earl © " Annandale a prot 04 N 


not being his own debt it Was the more fivourable: quoad him: [: this was, a downr 
Violatiog of dhe act of Parl. in 1663, againſt Proredtions,”. gr 
4 June 30; 168 . At PRIVY COUNCIE;” Eudmunſton of Du al ly ds fried m "UN 
wens, and go ly in priſon Hill} he paid it, and that for refuling to depo, Tmo, -Anent N 
4 converſing or intercommuning with one Mr. Forreſter, a Minifter enounced fagitive for | 
 eoventieles.—- z, Anent his having been at field -convennicles. 270, Anent his unduciful | 
©  "roviling of: [the Privy Council, willing their proceedings arbitrary and tyrannical; on all 
A ic h points he was urged to depone, both from the 2 I act of Parliament 1670 f 
che King's Letter in 1674, reſtricting the puniſhment, in cafe they confeſſed, to a” athi- 
2 araryomalet./ 1c ho*Sir G. Lockhart © ce, the act of Parl. might indeed compel Don- 
xraith-to:depone'#gain{} others; but not againſt himſelf; and that he behoved firſt to have 
actemiſſioſ paſt the ſeals; 4nd the King's of Eire was not equivalent therero: All * * 
was repelled, and he holden as confeſt for not deponing, and finetl. Ys 
ah 5. 168 BR CRUIKSHANKS having Sener 2 divorce nt Warden « of 
 Damkhead her buſband, for his adultery, His creditors raiſe a reduction of it, upon this rea- 
ſon, that it was merely done by colluſion to get his wife 'in poſſeſſion of her beret 8 


8 2 


riage; and that the adultery proven Was committed after the libel, and fo could not be the 
legal foundation of any ſentence on that libel; likeas ſhe Knew of his adulteries and coha- 


dited withihim thereafter ;/ yea, it can be made appear ſhe gave the woman who' was with 


2 child to her huſband drinks to put back the birth in her belly, and ſo diſfimulazione Talliter et 


rtemittitur rie, This was taken to the Lords anſwer by the Regiſter- 
Sodem fie: 


taken for conſtituting a debt owing dy her huſband to whom ſhe is executor confirmed, 
in ſo far as may affect her own part of the i inventary of the goods but no ways to Re 
0 r. judge the neareſt of kin, nor the creditors.” 
Sadem die. In the charge Margaret FRASER, and Mr. John Dollas Miniſter, her 
5 huſband; againſt Mr. Hugh Fraſer Miniſter, this point was taken to the Lords anſwer by 
TY Newton: Where a bond of preſentation of a debtor is taken under a 
| the Rigs: him, but does not 3 bear 55 they ſhall oF hab for the debt owing 
Was - | JS | | by 


: 3 for impriſoning his perfon, to the 4ſt of February next, on tlus pretencæ he was 
minor, and chat he was diſt for his fathter's cantionries OR Earls of bc a and. fo. 
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© he was purſued either to enter the perſon to 88 he had ſer the ſaid houſe, or for damay 2 | : 7 
The Lords refuſed the defire of the Hill, in regard'it was paſt, and expede a at the 1321 Ee 


n ing's Stewart of y, and combining among: GT J = 
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red to be an Advocate to plead before bis faher, arbrobere Th was Wy levelled en: a . 
Pnuites, ag they are called; but not being ſecondeũ, it dd. 5 
¶ ln the act anent the oaths of Adeocates, Cc. there was an omiſſion in coſe ding, Spy; ond = 
nakedly, che 28th article of e enjoĩning the oath, and ſuffering the 2780 ' 3 

ticle to ſtand, which contains r Whereas both-ſhotld have 
been annulled, and the prices 1 a ute {ecing both che matter of the ta 
rute, (which. is the principal,)- and the oath, (which is the Keren) ſhould have been 
| —. Let the Advocates did all take it, with that expreſs :qualiry, fo jong as 
5 ehs King und Parliament thought fit t0- continue it, and no longer- The Parliament on 
3 — vir. to {eng * ener Wen! is r 15 

wing che 27th article entire: 46 3 R ty a ee 0 e >» n r = 
by 4 igth act of chis-Partian nent Srl) e en In eb be ing | 
upon them, contrary to the 15th and 24th- Pſalm, and the authentick of the Roman law 


puberum, Tit. C. fi adverſus — And-ſorne-think, neither Pope nor Parlia- 


20 In the bill l given in by he Earl of AIRKY a Dempt ſter of Pitliver, cr a 
1 n within charm, 4 he might ſtill claim 1 
1 icli the 4d ale peanee of preſcription, ſeeing during all! 
> time he was won walens gere, 1 — for his loyalty ex communicate, and baniſhed, and 
would have neither got juſtice not redreſs if he had applied to their judicatories; and cited 
_Lauderdale's caſe. Sir George Lockhart, and others anſtvered, That the great bulwark of all 
our properties was the grand preſcription,” and chat no pin of it was to be looſed : It Was 
Lee ee nou movendum: That pedime juris, ſuch as was my Lord Lauder- 
dale's caſe, (his very right being extinguiſhed by a forfeitry, or ſequeſtration, which diveſt- 
ed him; and:ftatcd the right in the Common- wealth, ſo as he could raiſe no action,) did in- 
deed er without neceſſity of interruption; ſeeing all theſe years wherein the 
legal in nt educted, and did not run; but where it was only impedimen- 
| tum fall, that the Agia of interrupting, and purſuing, remained with: the Earl of Airly; 
aud chat it was hazardous and inconvenient (tho there could be little in executing a'fum- = 
mons) to intetrupt, was never eſteemed by any lawyer a ſufficient interruption : Let ſuch 4 
Was the power of the faction, chat it was adjudged by the ity of the Parliament. « 
Duke Hamilton urged it might have been made general. The — was To dangerous - 
in its preparative, and conſequences,” that it might have been the country's intereſt rather 
| to have — nne che 7 to! 58 78 8 do r had 8 4 eee 
aac find the a& of — e all . exctations of ee to be 3 
0 quay el _ che French enn in the Cude Lewis civile, = 
Tit. 2. Art. 2. | 
In che act anent burials, baptiſms, Se. hs Biſhops wives bein os deſigned oned Ladies, the 
Neblemen. took exception at it, and reſolved, 8 to teach ng al humility, they would 
ſuffer their Ladies to be only called their wives in the act. The Nobility and Barons 
2 ſome diſcord, cog the. ewe barons: "ould be ns bong 3 in the number of 


"IMS 5 FER. | N -Qq * maourners. 


Its * r 3 ts ALE 2 * + * A. * 
cc * 
* ä N * 

n , 7 i * FO 
q #5 * P 
o = . C Nos 


" 5 £118 1: 
- _ ans; ra i» ſatan quis. lied; The 1. 1 ings unn vete 
= . ͤ ul untr the Gu Sos right and power to day ane 
b . Canopy. + J STE 15 OO OS, „ 4/ 90 af n Fry 
8 .- This a@: jregulation be numbers 25 burists, ig in c have. a pol 

= onvecations, and combinations of ſubjects in multitudes. together; which Oliver — 
k -  . wat) ; of, that he diſcharged harſe· races, (St. but he had reaſon to fear, being an 
——  eafarper bis act, when voced- in Parliament, diſcharged any feaſts at burials, 
bees an drin bat this: 4s keeped out of the printed act. Some ſay the Duke of Tork 
.. - made the ac pompous funerals, in pique at the ſolemnity of che late Chancellor's by. 


ial; and tha is was boaſted, that tho Duke of Modena had not fuch an er „ 
; , inviting all foreign tradeſmen to come 


Except 


"© 4%, "2% 


1 Beis add I ung nd that: they: thall have the privileges of-a-neturalization,&c,\bmittecth | 


the words, — Ae e which is expreſsly adjected to the yth act, Parl. 1669, 
| to thar ſame puepoſe, by uu Lord Lord Lauderdale; and the omiſſion was judged to be the in- 
uence and eſſect of our preſen government under a Popiſh commiſſioner. It has been 
omitted to except in this act the Noblemens Parliament · robes, and foot - mantles. See the 
- acts of apparel: in 1621, and 1672, and the notes on hem. —— think by this ſum. * 
5 as act, the weaver of prohibited cloths cannot be fined 5 for all the. act provides is on- 
4 puniſhment on the importers of ſuch forbidden goods, but nothing 8 the weavers, 
alter the firſt of April; only if it be not imported, it cannot be worn : Let the act declares 
5 5 E and weavers may be called reſetters; and farther, the 
act expreſsly diſcharges the weaving theſe prohibited goods after the firſt of April ; ye 
dne may-alledge he knows not if it be imported, or made within the country. Yet, I 
think, tho' this would defend as to cloaths, ler as to gold-lace, flower'd Uk, Gf. for 


b ſuch are abſolutely prohibited, tho”: they were the nanufactory of the nation. 2do, Tis 
: obſervable, that the ition of we 18 eee. to the ficit claſs of goods pro- 
3H Hibited to be i in the badet ee eee 
3 6 repeated in the ſecond rank of the 3 to be importe e 
* ER I.n the act made for regulating elections in ſhires, there were two points: hich had. 
= been decided by the Parliament's: judicative power, as votes and reſolves, which yet were 
RT - -omitted to be en in this act : The it was, Where after an hoſpital acquired #40 ſhilling 


land holden of we Shel, the maſter had a vote with the other frecholders 3 
2 .ommiſhoners- De 0 de 8 dn ba be die ids providing 
they be infeſt, n e eee theehey ind never in eng 1 ſhilling; lands. 
„ ooo Where one hath only a reſignation of lands in his favours at the time of chu- 


: - ſing the Commiſſioners, and is voting, but before the meeting and down · ſitting uf the Par- 
= 1 he is wile. or has got a confirmation from the King of his baſe infeftinent; his vote 
* is valid, tho? he was not -infeft the time of the voting. — Parliamens | 


|. miſerably varied in thir points, as the wind of favour or prejudice toſſed hem. 
I "The act anent the admirality was judged: very exorbitant; Yet Balfour in his Pratiques, 
E  * and Sir George Mackenzie . afſign that court . 
5 Wer v 07-4 But the Duke of Tan ee Admiral omoved che act, and 
„„ Phyſicians were n omitred aches pur in N ER he are. appointed to 
ttake the teſt; but if they obtain what they are dem ding, to be. erected into a college, 
= Ales a power of Juriſdiction, then tis thought they, at nt neir rulers, n eee to 
1 e the King's 'cumulative power 0 ju uacotron with - 

; Sitte s! oket: upon as a mighty extenſion, and ſtretch towards arbitrary 
impriſon with us: Yet Craig, p. 192. , 
PRE ens hig enen bi vai pri vative of his on; Tut the 62d a@: of Par 
| 44755 CCC all cauſes to be purſued 
before thequdges ordinary; and cho? che King, in points of government, may commiſſion- 
 . _ atewhomhemwillto f.. ur iondime 26 Mies 38 ns the.haoiding of pri- 
Vote rights. That he ſhould evocate a cauſe from the Seflion to be cognoſced by pimlelf 
1 eue be denied; but to three or four to decide a cauſe depending be- 
ſüote the Seſſion, is the unf of the people; and this ſeems now to juſtify the appeals, 
= if not to the Parliament, yet t to the King, which the Advocates ſtood for the Lords; 
4 and 2 the 47th act of Parliament 1587, the King's privy writings, ſuperſederes, or reſcripts, 
_ «are: diſcharged to be regarded ige. Aud by this act, not only in every ſhire, (which 
, be 3 do before,) but in every burgh, he may nominate and adjoin a Lieutenant to 

the Magiſtrates. Some obſerved + the word -previlege in this act was not fo well choſen for 
the King's ive, it as much as if his cumulative power were only privata 
ler, derived from the grant of the people: But in the priuted copy of the act this word 

: . was amended. Ruſhworthꝰs hiſtorical colleQions, p. 472. where he cites this from Britton, 
5 chat the 2 ö is — all 9 in en both perſonal and real. 
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The Commiſſon for reviſing the laws, ee eee u 
It has been oft on e gs Fare 4. 9 115. 1487+ | 
unprinted act, 


- penes their pains. . 
e, the antepenult unprinted act of the Parliament 1587, and 


P. 1633. But the moſt ample and « 5 
Parliament held in 1649. This is in imitation of — Tribonian and 

ſuttben other Lawyers to review the books of law in his time, and who compiled from 
them the corpu# juris we now uſe : Tho ſome blame them for deſtroying the authors from 
bam they made cheir collection, yet it cannot be denied that there are ſome of ur 
_ old acts ſcarce worth the-reading'; but inthoſe Days: ee Feng wide wore r „ 

little more polite. r . 8 

2 addicioneo rhe a& of this Parliament for felling wasche Beh by: weight, Lind Ane, 
Perezins, Ni. 16. eee tells,” mr arts | * is 3 

| pondus el munen ſub” exagio. - MERE 141; TY; 


it rake effet, and tiroſe conjoined agree, 
this 6 


of chem all is che printed 47th.a&t of be 


The act of this Parliament md Feen im en a e eee 3 1255 
2 terce of lands, and not from a third of moveables, tho? it ſhould have done pen; 


unleſs the Parliament think it was injury enough to ſeclude them from the terce: So chat = 
7 the woman to accept of her liferent pro- 
_ viſion! in ſatisfaction of all third. or e ere er, r will be neceſſary,” and ee 85 


24 Kr ef wenn the date thereof to he determined by the ; of Seſton, con 
hall think the law then ſtood. N 5 WE, 
I de act of this Parliament FILES eee Mid, 1 is: e 


t, and undetermined, who is meant by a natorinus bankrupt; whether only he wo = 


cello bonorum, or he 
Is 3 rok . en _— and his wen. oem e he __ wth 
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1. pamtabeBg 19 ger on that intus habebat, 
EATEN A a Ap intros kennen nenen 
right, and for which ſhe had not yet accomptec TICLES- ordained him to ad- 
vance her L. 600 Sterling, the finding cantion, that if upon the event of the plea it were 
not found due, it ſhould be refounded. ——Being rr auth into the Parliament, Duke Ha- 


exceeding 20 have © retention. nene to | p to «fl 
= 2 00 e n every chimney TIS 
have fallen moſt heavily on the burghs ; 

When Mr. Alexander Gibſon the Clerk was — the in, 8a ee Sir r 
Gordon of Madde Lord Haddo, and Sir Alexander Seton Lord Pitmedden, becauſe ſo de- 
ſigned in the Seſſion, and com 


2 tld: owe Har not be fo deſigned in Parliament, that being only e to tempo 
thereafter they were | by their names and ſtiles. : 

Wks ſundry -ratifications were , the King's Advocate threatened to 9” or 5 * 

gun Wan all in the King's name, ſoe he knew not how far his Majeſty might be con- 

cerned therein. Argyle Such a proteſtation were to render all the ratifications in- 


effectual, 4; ſeeing they militated apainſt none bur the King, and they were willing the-pro- 


_ teſtation ſhould go in ſo far as prejudged is of any of bis property. 50. all 
W Advocate's defign was, that they might conſult him and give him money. I 
The Royal Burrows in this Parliament were by the court _ with the 8 of Fer. 


ting their privileges reſtored a burghs of regalities and ies, 9 · wen were taken 
away by the act of Parliament 167 2,) and in hopes of it, with Iflachar, they couched un- 
der the burden, and yielded to every demand of the Duke of York ; but when they bre pt 
in their bill to the articles, —— far from getting redreſs, or the regalities and ba- | 
' ronies declared. liable to bear a part of the burden with them, that the articles were like to 
1 them e So the Burrows were glad to put up their pipes, and hold 
chem as they were, beſide the ſkaith they had got, by limiting them to elect none but one 
of their on town; by the act of n and trade, obliging them to ſell off all 
| their ware betwirt and the iſt of April; by the act of regiſtration of their ſaſines; and 

: particularly, by the act anent the ſalt, cho? the ſalt-maſters made them a fair offer, that if. 

the Royal Burrows would not bring it home at that price, they would do it, and oblige 
y ves to keep publick granaries in convenient places, to ſerve all the kingdom ; as al- 
' the raged act, the aſſeſſments to the King, and to the Univerſity” of St. Andrews; ; the 
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E: 5 for their ſer vice rt Guate, 4 Wi: 15 N | 
3 „ At was urged, That the act of alſilimarion: what it was z but not being able 
£ 5 \ 5 to agree upon that, it was left* in the 1 ſaid; that it nerded no ſpecifick de. 1 
. Horton 4 (but lawyers knew well enough | che bounds and natute of it; and the ame 


7 _ Judges might apply it as the *caſes-accurred: But this opened a door Ae 
23 to find that to be aſſaſſination which is e e n R153” nen n 18 2225 271 8 


= = The town of EDINBURGH«dealt'to have got their aft uf cm 

5 _ ration of a Provoſt F 
pe them,) ratified in Parliament; but n 

hich they have op ter water, aud the 5 
them. tio, They obtain an r their ache houſes i in i the — Yew nt wh — 
£ "Fear taken dow and covered with ſelate, both for decoration, and the better to defend 
inft fire: They needed no act for this; for the act of Pariament in 161 provides that 
Eo pg however ſundry other burghs, ſuch as Linlithgow, Glaſgow; Sc.craned it — 
WE. ah be extended to chem whith was granted. a0 They erke rgetſu 
AA  aratification of their act for Paileing _ porn 1 t, They 

Thomas MoodiC's legacy and-mortification tbitheutof/20, 

Haze ns ue for a church, (Which —— ret 
„„ night be alowed'ro invert the fame te ſome other 
„ Laden e recom denden the“ ton to 3 yC 


il, 20 be the will-of dbe defunct. ful. 
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Eo racicarion of his — of web Coalabulary againſt which | 
1 5 tend they Have: a be < ſtill toi judge ny within the 109m, tho the Parkament be 
ur adjouncd for five months aid an Half. 
Aion cbntiases, bur wpete u ſellonof 
| +  - of ächoarnment, his right that · vecoſs an leeps, 
_ the imperial honours are ald r abu oy 2 ee 8 
Ke "For changing okay; a referring Hopeton's bill for — to > the Privy Cound, 
3 Feeing he had not the conſent uf the adjgcent iheritors beſide Kirkliſton.: I 
- rants: 'for fairs and markets; but in regard — — £ 
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2 5 ed and reſtricted er tun! eg they do commonly the conntry people 
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5 1 form and Practice of compri v4 — the Preſident of the Seſ- 
on, imo, Becauſe he was author — Firs . By, the proro- 
42 W : ug of ens Parliament this motion ceaſed. . ade, His ſon being a Clerk of the Seſſi- 
Sn, had much benefit by theſe adjudications. . There was tos propoſal and overture 
made to this Parkament, anent the minute · books of hornings. ir ons, infeftments, Sc. 

that they ound de printed, and publickty fold ot, and be authentick, that a man for 12 
"i pence might know from year to year, What incumbrances any land or eſtate. were under 
- bis they were not to — — hen they, were not to make faith: But 
"this was rt paling, dennding, and diſcovering too much the weaknel of the Nobility, and 
OD ſome of the Gentry's ive. and ſo was found ii Fein te frores:s 
A ot " Snndry' acts were brought in, which were Teh by the 1 the Parl. 
Such as, 10, The act anent the weighing of bear, and all other grain, and buying it by 
2 3 ivy Council in Detember 1659 2da, In the act anent 
"Sill of exchange; there was a clauſe;that it ſhould be lawful fer anerchants to,borrow or lend | 
| money at ons per ceni. in the month for the q quickening of trade: This wWas i 
ing centeſima uſura et graviſſima, being 12 in the hundred e year, and 
uſüry. Alt was alſo repreſented on this act, that the exchange is 4 in place of 
d exchange is for his damage and intereſt * he lies out of his money, and that he 
Hhatl no other penalty but this re-i 10, That inhibitions ſhould ſtand even a- 
e rodoomory'of . ng te ail by e ee and ren 
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1 _ we have not power ſufficient to reſiſt Wh is 85 erime; however the Council 4 und d 


fu, either for net 
f "rad devolved in in the King's hand, and he and his Council would name their Magi 


3 aſſignations 
chem holograph, and to ſupply and adminiculate the ſubſcription to be his: And they having 


"kg Mr. Henry: Blyth, for intromiſſions as his factor with the rents of his lands, by the ſpace 
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4 Abvecetes and Agents made of taking the teſt injained by the late. a of Parliament. 


_ +. found it proven by the wirnefſes and writs produced, that the five bonds and tickets li- 
mes Pack, James Balmain, and John Robertſon; alſo the accompt due to Andrew 
« gn: 9 Toe 5 
£ reſpective creditors when he paid them, and which eaſes. would have AC-. 
« 1 to the wy 1 Ber 


« therefare decerned.””—But on a bill given in by George, the Lords, on the 16th of No- 
vember, ordained Mr. Henry to be examined anent the eaſes he got, becauſe he had My. 


- Ported . Lords. The principal point wasz Mr. Henry ſought to diſ- 
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n principally bade apainlt Halion Tee alurer:Depute,. b cauſe & he moſt of theſe, 2 
— named Auditors to thir compts Were none E friends. E 
_  November-54-1681.. At CRIMINAL,COURT: NI. Robert Martin, Chak, 1 FS EEE 
1 and ben 20 take: che reſt, Mr. Thomas. en ene = 2 
. to aſſicĩate in his toom. N 74 STIR oF 3 
* DN Provoſt of Rutherglen, is purſogd by: David: Spence. e 1 = 8 & to „ 
the Ine febellion at Bothwel- Bridge. The ziſud returned him guilty, ouly of this. one ug > 0.5; 
<< They arc our own lads, r and 2 nephew there) we. mul 3 


5 bewevcr-narnral aſſection may alleviare, —, Tha Juit es delayed. . 
— SR 14th-of Nevember7r eee ot FC 
One james Sinclair is purſued for raviſhing a woman ; the itneſſes uh 
cared the concurred-25- voluntarily as he, except one woman whom ſhe bad 2 
the bad heard ber cry in a ſtruggling, 4 You ſhall never get your will of 
1 cdeanſed him, and ſhe was impriſoned for h. impudence. It ſeems 
within 24 hours, as che 40th * 5 4. Neg. Majeſt. inſinates.. 
68 x, At PRIVY.COUNCIL. there is an ae e r 


e a 9 4 inburgh, and commanding. 


„5 | 


| mſcoaſtmtcd the King's: Jaws, and ſtudicd. 10 ſow ion betwixt the, King and is people, b 
and ſo bad incurred the pains of the loꝝ th act, Parl. 142%, and of the oth act . NF 

doing and miſconttrutiog.the. King's laws, as raifing jealoufics and diſcord between, — bp 
— Ling and his poople, ae aide fomewhat 1 caſing a nt 


ar 10. 681. "At PRIVY 


5, 


all 333 e 10 1 — . 
t. compliance with an enemy, 


3 where ita 


bel relevant 


0 apainlit mm £6 5 
I. The fame 


burgh of Air, od the tame of Comer? in "BE. 7 roi "AT _ 
eleQing their Magiſtrates at the uſualtime, of Michaelmaſs laſt, or.cle 
not taking the teſt . The Council declared the laſt. two burghs  . 
wer of clecting for this year, and therefore the election Kaas. 


. There was bus 10 procegure-as. yet in the Seton, thro the. demur and interrup Ma | 


« November 11- 1680. in the action — by John COUPAR, for Mr. Henry Biyab's. 


2 'behoof, apainſt George Reriot for payment of ſeveral ſums of money, contained in Lieu-. 


tenant Calonel George Heriot's bonds, (to whom he. was heir,) whereto they had procured. 
5 of which bonds ſundry wanted witneſſes, and ſo they were admitted to prove 


R adduced witneſſes, and their depoſitions being adviſed this day, *. The Lords 


© þelled and denied, -viz./ the bond granted to Mr. George Gibſon, to John — 


+ Calle, were either holograph, written and ſubſcribed. by the defunct George Heriot, at 
4 leaft Caſhe's n Was ſubſcribed by him. And find Mr. Henry Blyth's oath Toes 
ce referred thereto, anent the eaſes, abatements and compoſitions 


rge, becauſe the ſaid Mr. Henry tranſacted only as his factor; and 


28 to one creditor called Bennet; and in the mean time ſtopped the decreet. | 
Eden die. In the action of compt and reckoning purſued by George HERIOT againſt the 


of ſeven or eight years, ſundry points being eontroverted before Lord Forret Auditor, he re- ; 


Vor. 1. e | 8 charge 


. 


4 1 | " nk t 


. by teſtament, and ſo his'moveables cannot be af 


1 55 "Þ 1 . * ak * 2 YL : 2 * 54 JE 
_—-.-* viley | 8 — 2 N . N 215 HN Ne 54. 2640-43-45 


| , e . - Y 2 - * 5 g 4 > * t 
* d L * 1 i, 1 3 N ”* RES * p 1 — 1 - 2 R * L A : 8 * - © * 8 4 : DN 
8 Wt LAY L 1 F ? : CA 4 1 — 7 3 * 1 23 . r . 6 5 1 ; 1 G \ 8 
b r en TG 4 9 8 38 ' 4 . . a 
9 4 WT © IX '» IS * 95 — p . 
c n WE: I, * »þ AS IN 9 19594 . * b 1 
£7 F 7 : wh % x * 1 N on L * * 
* 8 . - 22 1 7+» : 1 "6 4 
5 9M 8 wt * II 5 is My - 9 7 | 
* 1 * y * 
gs KS F N 2 
LY | * n MS e S 
* 4 4 282 / 5 * 1 ; * 
: :, 5 * ey. $ 
o i 1 4 "4 * * . . 9 
i * * f 
Ly 1 . = : 
2 1 I = "4 1 LY 2 


Wo” FE” py ks 15 


— 


mnmamt⸗-colonel Herjot ; alſo his fon; his MY Mi ever e ee Te Bo cue oY 


__  riaſk. *" To whigh it was anſwertd for George the heir, that chere was 33 by the 
mi Colonel, which in dau- ftoud prime loch affeCtable for the faid funerals, and, till they were 
exhauſted, the heir could not be made liable. Replicd, He War uy his — 0 bir FE» 


his funerals, but the fame 
mit come off che keir.' © The Lords found the eres ated ought to pay the Colo- 
fes den funerals; un ed the alledgeance founded on their being legated to the te. 
3 © Het; und found the rel Rable in ſo. fur as the moveables would extend to, notwitb- 
WE my ſanding of the legacy, but fuſtained the artiele of th - anent the ſon's; funeral 
7 « charges to affect the heir; but found the mother-in-law's N ought to affect the exe. 
„ cutry in che firlt place, and after the executry is exhauſted, then to affect the heir for ; 
=  <s ſuperplus. As alſo allow to Mr. Henry the funerals of che relict paid by bim, un- 
1 lefs it can be made appear that the relict had means of her own, out of which theexpence - 
RC 46"of her funerals might have been ſarisfied. As alfo allow: Wenn of the funeral charge 
of Agnes Keir the ſiſter- in- law, "becauſe it wus taken on by the Volohel in bis owe life- 
3 tie, and unpaid! at his deceaſe. Item, Suſtain the article rs five dollars lent, by John 
3 Muirie to the Colonel, upon Robertſon his ſervant's receipt, the ſuid John Swing his 
1 1 -vath that he delivered the ſaid five dollars to his ſervant on the Colonel's credit. + Al- 
e the article ok ſtriking out the chimney in Patrick Stiel's houſe, - as profitably done for 
3 4 the good of the Houſe, tho' the rent-was not then augmented, . the: houſe being under 
«tack. And, ah, allow the tinte hundred merks, furniſhed by the fad Mr. Henry to 
=. 2M his heir's brother, John Heriot, and that in of his letter produced ſeeming to 
=: „ appro ve thereof, * But he knew not then of ehe legacy of four hundred merks Ib by 
=: his uncle to the ſaid John; and therefore the ſaid A e hundred merks muſt . wn 
3 8 of the find legacy u M ee r 
3 5 ber 12. 1681. Upon © 4 bil given in by Sr Deng Camegie of Pittarre DW Cake 
ED by t r ee tee ee to foree or obi the charger to inſiſt in di i +4 the 
ret ene on Comiped in Sir David's bill of fi againſt one Strachan charger; but it the 
dexk of tlie bills {who ſtopped che _——— pretenee that fufficicnt 
tion was not offered, tefuſed to a of a fufſcient cautioner, then the Lords . 
e Pittartow che ſulpender to proteſt the clerk of the bills for damage. „ 
November 17. N At PRIVY- COUNCIL, the © Thy trim patent of 3 in a 
College was recommended to his Majeſty'eo be paſt his but with great reſerva - 
__ in favours of the town of 3 'of the Univerſities and Chi x eigeacic. Zou 


RR. Alexander Lindfay, George © Weddetbura, John Cab and ko. be. pats viſe 
_ _ fronthe Regiſter of printing the be acts of Parhament, gave in a complaint againſt Andrew 
Alnderſon's relih, and Patrick Telfer ber preſenc hufband, char they attempted to print the 
acts of Parliament lately made. Alledgeu, Her huſband and: en were by gift in 1067 1 the 
: King's Printers, and nothing could be more the object of their emplo 1 chan to 
print the King's laws. Tet the Privy Council diſcharged her to meddle thercwith, and or- 
dained the copies already printed to be delivered up by Har? e ee bums _— 
her, if ſke contraveened hereafter, ſhe ſhould be fined. e 6 5 
III. Wifiam Cunningham Proveſt of Air {1oth November 168 1. is 33 in 
the Tolbooth of Edinburgh, and fined in L. 200 Sterling, and ordained to lie there, not 
bon y kill his fine be paid, but likeways during the-Council's pleaſure 3 -and referred him to 
be trieck in the Criminal Court, for treafonably e ing with Weib, and the rebels, in 
. quartering and bMlering them; as allo for forgery,” in returning a report to the Council'that | 
the Magfftrates of Air bad taken t the declaration at their election and entry to their of 
fe, whereas: they took 1 it not for ſeveral months after But che reaſon of that was becauſe 
E - ſotne of them were abroad when choſen,” and as ſoon as they came home they took it; and 
Poet al their ſubferipons an are en as if hey had ſigned. it on the day of their election. 
Ie The Sp of Edinburgh - hav "the reſt to his Miniſters, and ſome of 
ttbem having refuſẽd it, he made a report of i. this day to the Duke and the Council, where- 
. upon the Couneif called for che Magiſtrates of Edinburgh, and intimated to the Provoſt, 
c ł᷑nuat they had declared the places of fr four Ninitkers void, viz. Meldrum, Kinnear, Wilkie, 
and Ray in Leith: (This was an inſtance and practice of the King's ey in eccleſia · 
1 ties over churchmen, whereas they ſhould be only deprived their own peers, 
op the Biſhop) and ordained” the town to fill their places immediately. — This was done to 
| | rerrifythe reſt; and the the Magiſtrates too haſtily filled ſome of their places, yet the . 
'. Miniſters had til the firſt of January to deliberate, by the act of Parliament, anent the teſt. 
„ ©  Andthe Town-Council of Edinburgh as had fix months by the laws of the kingdom 
3 58 c preſent, ere n rhe Jus oe depen my re wy os og: 90 0 _ " Sr 17 3 
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| 7 4 ind penalty of the bond, and ag. to ſeventy-ſeven, 


13 time coming. the term being firſt come and hyg 
u nt made to bim, to conſent: 0 the Joo 4 2 laid on by bim 
«on his ſon $ mails and duties. And modify an hundre bee Scots as damages ſuſtained 
„ by che father, by the ſon's ſuffeting the father to be diiſt reſſed and impriſoned for theſe 
; «« debts, for: which he had granted, NOD to relieve his father, and obliged himſelf to 
* pes, (cc... ee, 
Fudem die. Alexander CHAPLAIN, Wiitet to the Fr A erat declaraior | 
# Os Joſeph Marzoribanks's etcheat, (to vrhich be was made donator,) againſt 
bs Brown his relict, and John Matz yoribenks his bebe Alleuged, e e ee 
= unwarranta len being after a bill of eng reſented and — * The . 
dieß of execution was taken off, „ This after a pang: in preſence was. repelled, 
bt clarator granted; reſervin 
November 18.1681. The patent for erecting the Merchants of Edinburgh in a company 


1 7 Wich a reſervation of the rights and p privileges of the trades of Edinburgh, that it ſhould 
de without bee theresf.—It as ſurmiſed ae e eee chis wo any y ought. 70 


l the, teſt. FEA; 4 tt; 15 „ . 

I. The Exchoquer gave Sir Alete r Bo of Br oom eee for 4 . to 
oe his-accompts with . and after ſeriouſiy reading the late act of Parliament in 168), 
riet ee r otections, Ver they jadged: themlelves are: 0 Sant one in. 
aue ; 1 „ as. HTS 16n 3, 7 

xember "9 1 5 ln the aa John INGLIS. 1 1 Nr. W 9 
Cbiely: and Chriſtian Tarbet, and William Allan fervitor to Mr. Walter Pringle Advocate; 
Nr. William having deponed on the terms of the depoſitation of the new 8 1 the Lords 
ordained him to be eee, if he had any warrant or order from James Tarbet elder to 


give up the old bond to Sir John Chieſiy the debtor, and to take a new one ; or to an- 


ringing the bond when his father 
was in agone mortis, was no preſumption of any warrant he had from his 0 to dhe e. ES 


del che two daughters alfi gautions 3 ſceing, his ſon's 


bee; Which might have been prrſumed if his father had been in liege panſtie. 


2 + November 22 1691. At DRIN e I. His Majelty's: letter approving of 5 


tir explanation of the reſt - oath was read. 


AliT here was a letter from the King, approving ps ph SO all their FROST aps E 
againſt him Rm do law but not den fenen N 


1 and ardaining them to proceed 
ul. he be acquainted, and the whole referred to him. 


Mr. * Lomſden, Miniſter ar Duddingſton. is accuſed for 3 e oo” 5 
gain: the teſt, in. ſo far as he ſpeaking of the times had faid, <* Inſtead of bread, ſtones were 


given us, which graveiled and broke our teeth; and inſtead of. fiſhes, ſerpents were pr — 
4 tered to ſting and poiſon us; which ber we nor our poſterity would get digeſted: 


a on this, he cited that of the Prophet We looked for peact, aud 56k : 


hold trouble.“ All which they applied to the reſt. His meaning was referred t9 


. oath,” He deponed, that- though, by tenderneſs of conſcience, he was not clear to = 


e he purged himſelf of any deſign of refleting on it; but his text led him natu- 
rally in to regret the diviſion, ſchiſm, and rent in the church z and all the former expreſ- 


- Hons tended only to that purpoſe, He was afloilzicd ; tho he as a young man was ſtaged 
ly te fright others.— Let this way of purgation of their mean was looked Ha: as 


* called by the Lawyers juramentum purgationis. 


Eodem die. Joſeph BRO WN and James Clark, having poinded che Earl of Argyll's es 


cabinet forth of the ooin-houſe in Edinburgh for a debt owing to them by the Earl's bond, 
2 the laid cabinet being reſcued from them by violence, they gave in a complaint to the 


houſe, being i in law a ſanctuary, no legal poindings or diſtrinzies could be uſed there. It 
Was anſwered, imo, It was not known whether it was by law or uſurpation, that the coin- 
| houſe claimed the privilege of an aſyle, 
and defend none but the perſons of the 


vants who were immediately employed to 


Work there in the ſervice of the King and kingdom, or to impede their tools and inſtru- 


ments from being poinded, they deſerving as great a privilege as plough-grath has; but that 


nole reaſons quad the annuity; but ſuſpended a e tho i rern ly 1 

pounds Scots acknowledged = 

" ih -chetharger's oath to have been received. bi bim; and aſſoilzie from the (alpenter's. 8 

5 Auction: And bud che letters orderly proceeded for the volt of the bygone. anhulties, and 
;/ bn ordaines the father charger, 


_ in on of the ſaid denunciation as accords of the 9 1 


paſt dy his Majeſty and returned, was this day likewiſe pait in Exchequer; but clog- 


council of the riotous deforcement. The firſt defence proponed was, that the coin- 


e and ſanctuary. at the moſt, it could protect 


. * and n to extend this to CO extraneous — running i in 


there 
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Focke, and diſponeit- to other children, or to a fecond wife; which he had done. An- 


1 
3 
7 & # 


| «debtor when he was warned; tho it 2 by the execution, that a ſchedule Was left 
PP AAA ˙· ppes ENS a0 that | 
he wasthen minor“ None of which-ſpecial eircumſtances the Lords regarded,” 
PFC At PRIVY COUNCH., an order was made, that och royal | 

| boroughs as had not elected their Magiſtrates at this laſt Michaclmas, beeauſe of the 


|... elected, that the Magiſtrates fo choſen ſhould be; 
Y %% ͤ ͤ P00 ᷣ ( ͤ ĩ OCT eng 8-4 
test, and put ro pure himſelf in the ſame manner with Mr. Andrew Lumſden.” 
November 25; 168 1. Mr. Robert ALLAN purſues Mr. Thomas Allan, Miniſter at 


* > 
-% 


BD ther to him, of ſome lands in Muſsleburgh. - Alledged; It was but a donation”! made by a 


Feed, It contained. no power or faculty to alter, and this would en poſe men delinimentis no- | 
bvercalihus, co wrong and defraud the bairns of the firſt marria; 


inaff teſtamento. This being report g; :< the Lords repelled the defender's alledgeance, and 
e 'decerntd the farher to extend the ſaid mindte, by grapting an ample diſpoſition of theſe 


Nevember 26. 1681. The queſtion 
Phere were ſeveral interlocutors hi ſe 3 the firſt is in ra, p. 
34. The ſecond dated 2gth June 1680, was in thir terms : + The Lords find, unleſs it can 
©. - - be proven that the proviſions in the contract of 'marriage betwixt William Hog and Mar- 
+4 that the ſame cannot be in fatisfaction of the ſaid twelve thouſand merks, but only 
gro tante; And find, that the narrative of the twelve thouſand werks bond doth im- 


= -port no more but a deſtination to the daughter to ſucceed, and no obligation upon the fa- 
4 ther not to alter, unleſs there was a prior contract of marriage, or obligement upon the 


1 4 firſt marriage; and if ſuch a prior contract of marriage or obligement be made appear, the 
Lords find the daughter has right to the tenements pro lanto if they be ſhort of the bond, and 
. has acceſs to the bond for the ſuperplus; and if they be worth more, chat ſhe has right to 


| b ==" X > v =” . *31* _ 
- favour by a grandfather to his grandchild after the contract of marriage with William Hog, 


Phe third interlocutor pronounced this day runs thus : „ The Lords conſidering, ; that the 
.. «pond granted by James Crawfurd, in favours of Margaret Crawfurd his daughter in 


+ «+ merks, as well theſe: which her father was obliged by the ſaid bond in 1626 to diſpone 


4 to have been wortſr ten thouſand merks, the time of the ſaid Margaret Crawfurd ber 
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es SANDERSON; donator to the blſtardy | 
eorge Jarden late Bailie in- Edinburgh, being 


d ultima 


5 reported, The Lords found Fularton's compryſing null, becauſe the execution of the de. 
| <+{unciation of the-compryling did not Bear thar a copy or ſchedule was delivered to the = 


* 


teſt, that they ſhould be charged with horning to elect betwixt and the 1 SY day of 
. — under pain of being denounced rebels if they difobe ed: And as to fuch as had 
charged to embrace and accept under the 
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op ale, his: father, to extend and perfect à minute of diſpoſition,” granted by his fa- 


father to his ſon for a proviſion, when he was in the cradle ; and ſo he might alter, and re- 
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© garet Crawfurd were better than the relve thouſand merks contained in her prior bond, 


father to grant an infeftment in. theſe terms; in which caſe the p ds find the father bh 
could nat pro arbitrio diſpone to a bairn of the ſecond marriage in pre dice of a bairn of the 


«© the tenements guoed the excreſce above what the bond amounts to; and aſſign the 15th of 
july to prove the value and worth of the tenements the time of the contract of mar- 
ages After pronouncing of which interlocuror, the procurators for Thomas Young 
_ reſumed cheir reaſons of reduction of the right granted by James Crawfurd to James Hog his 
grandſon, founded on the 18th act of the Parliament 1 621, as being granted for love and 


Thomas Young's author; and therefore, that Paip's right muſt fall fn conſequenti "Mio The 
« Lords found the reaſon of reduvtion foreſaid.relevlant, and inftrufted by the, writs pro 


. 


„, dueed, and therefore reduced.” /- 


4 4626, whereby he is obliged to diſpone to her rhe houſes and acres therein mentioned, | 
. proceeds upon the ſame narrative with the bond of twelve thouſand merks; they find 


that the value of all the renements and acres provided to the ſaid Margaret Crawfura 


by her contract of marriage, is to be computed for abſorbing of the ſaid twelve thouſand 


1 to her, as the reſt not mentioned therein.” And having conſidered the probation as to the 
_ «6: worth and value of the tenements and acres, they find the ſame, deducing the liferent, 


9 
o 


* contract 


Ld | 
* c 
HY * 
. . % 


- ſas TOES © * har a . 


1 Find nicer of principal,” and a propertionzble part of the: penalty of 27 Lat: 5 Ek. * 35 
8 ad merks Bend effeiring to two theuſand nierks . two thouſand werks the Lords. 


$ A 
eite foie kenements and acres were ſhort id value of the twelye thoufand-merks cgn- 
= e inthe Bond öf ptoviſion granted to theſaid' Margabet Crawford; aud that che tene - 


ments and actes ſtand affected therewith: And reduce the ſaid Thoms bis Dn and. 


gene as $0, the ſaperplus'more than thiefaid bo thouſand merks.”+— 


_ - che whole matter, they found in this cafe; us it was circumſtantiate, that he fattice . abi 2s 
- daughter's creditor ob bona materna non ele dondre; by his ſecond provilion4in'ber 
5 2 matrimonial,” but rather debitum diſſolvere: © Let the maxint holds in other 


Vide.infra, 23d Feb. 1682, Forbes. *Darie, 2 4th July 162 3, Stewart. 


4 9 Nova 29- 1681. The Kale between the Earl; Counteſs and children, of 0 


5 yours in regard the clauſe. bore a proviſo in caſe they had diſponed on iti; which was not 


170 3 


Einestdin, 
| nd tue creditörs, (2 3d Feb. 168 1.) being adviſed, the creditors: were preferred gu, hb er 


eightythouſand puilders of tocher, provided to the younger children at their age of twenty 2 . 15 


gangs 3 
Faden d. . TROVE" "COUNCIL, 4 woman is ſecured for forging'and. e = 0 


5 bi N at . 255 
3 Nee . er: Mr. Hane WHITELAW% ada tio 
| Malloch being reported, the Lords found the perſons condeſcended upon ought to be exa- 


E. be 5. eee 


ae quibuſdam.” Vide infra; 5th Jan. 166. 
Bale, die.” Sir David CARNEGIE. of Pittarrow's ca 


1 
| 66. 
4+ {4 3-0 8 * 
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bonds prior to the laid inhibition, and were not cake . but were 1 1 85 when 
e tlie party was taken with caption. 4 e 


1 -"Dheeniber24, "1681. In the action of_vendicion purſucd By Jauce {RAMSAY i in Dalkeith, 


—_ 
* 5 * 
»» 


; E cake a0 difficulty to — a neceſſity of 2 ſale of lands for paying che debts, becauſe 


the Neu? rent was one hundred pounds Scots, and the debt was but eleven hundred | 


the creditors had done real Hligence, ſave one Laurie who'hae adjudged; 
_ on conſidering the burden of the reti&?s liferent with the public burdens affecting their 
; "they at length found the neceſſity of à ſale of as much as would pay the forelaid debt. 


4 ſeeing even years rent would not pay the whole debt; and, in caſe a part of the lands could ö - 
not he-convet jentiy fold, then FO Aer ſale of the Rl, 17 it t could gt 18 well a | 


"4 <<. 


1 and diſting 


to have been given. & Tk 


and alſo raving an aliment to her daughter in time coming, viz. fix hundred merks yearly 
till me be fix years old; and eight hundred merks yearly from fix to twelve, at whicii time 
ſue as out of tutory, i egard the fortune was opulent, and there was no children but her- 


ſelf. The Lords refuſed the bill bas loco, and referred her to purſue uk heb e e, | 


© « by way of action.“ 

=. Bur ſhe having i 8 during the de ependence, © on a bill, got a nn 
-” the 3oth March 1682) modifying eight hundred is to her for entertaining the ah 

0 from Jane (when her huſband dicd,) till rg that her jointure begins. 
December 8. 1681. Upon a bill given in 

| Alexander Anderſon and others, againſt John rai Stabler in Edinburgh; „The Lords 

ordained che certification for not production extracted by him in his reduction and impro- 

8 ©. bation -apainſt them, to be brought back and cancelled, becauſe jt was taken out 


22 


91 ing the production now by producing in the Clerk's hands the writs called for, and 
-* alfo paying in the ſum of for the purſucr's'expence i in extracting the ſaid certifica- 
8 . Fon. be ground of reponing them was, that it was ſtolen out the beginning of 

November laſt, when their Advocates were deliberating anent the taking the oath of the 
teſt, and AB their production evidently excluded his active title. Hut oeh March 1682, 


TY 1681; The caſe betwixt Sir Patrick NISBET of Dean and. the Nen of 


the Weſt-kirk pariſh, anent their rights on Alexander Sked's lands in the Water of Leith, 


meg reported, The Lords repelled the firſt ae W for the Kirk- ſeſſion, againſt one 


Ver. * 7 8 2 * 7 ; | cc of 


— 


3 


and Kedlethradt 0 Robert 5 Ns 


mined upon the zruſtiand conveyance, tho it redounded to the prejudice of 'Mhlloch; a n- 
gular ſuccefſor; (who might be innocent and 1 no ways particeps fraudis, elſe the fraud cond — 
This was ſo decided multum. 1 Done * Sale 1 


85 aint e i arti „ d 


I Grakam of Craigie being reported, the Lords found the babition ought to reduce the he- 
#itable bonds bearing infefrment granted poſterior: thereto, tho” they related to perſonal 


5 ; Za 
ys 7 * 
: 1 5 Wt 


A42Bfowns her children, being minors, and -cheir creditors ;; the Lords made d 15 | 


+ Ende Ae. An eon was ; found nul, 'becauſetits execution ia; nor bear chree 5 


F n 3. 168 1. Elizabeth BRA, ki of Gavin Weir nt in Edinburgh, 
buaving given in a bill to the Lords, craving an aliment to be modified to het, for that term 
_ wherein her huſband died, and in which ſhe hàd entertained her daughter and her family; 


Catharine CHART ERIS, Robert Long, | 


againſt them in abſence, they being ignorant perſons; they always inſtantly ſa- 


n de 8 of: the derte bond, . the nog wi bs 


7 5 5 1. Ordain their Procurators to condeſcend. on che par | 
„ kttict Niſbet, being an elder of the Kirk, and fo 17827 alles poltponed See | 
8 2 the Kirk ſeſhon” 8 diligence, ce, to prefer: Sa As. allo, before anſwer to thy I appoine- 
confhrma- 


b: ; 1 "Row of the baſe infeftment, (which was fabſcribed -before Sir Parick's. -confirmation,. 
„. e he being faperior himſelk, did pur in a date poſterior co the Confirmation, which 3 


> 3 
4 hs * % * 
82 t 2 
— : rey 
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9 | - 4%" Haves gratifed and preferred fo conjunct 4 perſon as his ſon to the prejudice-of che poor.“ 


= e requiſition, becauſe they were to get it gran from him, and he might e jemand 
he 3 58 a compoſirion. "Vie infra; 18th; an. and 18th Feb, 1682. 1 . n | 


1 0 riminal Court, Where the E libel is Agen Wee 


= Hophiltieal,) wr withou 
„ Jen Theſe words confiſtent with my 
© Krigive, eing his loyalty mit 
1 fine, mach lels eleven penny. 7 
5 | neſs in rhisexplanition, yet 


Aach alſo modeſtly repreſented his great ſufferings and ſervices. for-bi 
 - -tho* they deferved ſome leſſet puniſhment, yer! it was called a Jiabalical alchemy. to. ſcrew 


the crown, and to parcel out his lands; and "tho'. he was unworthily and unjuſtly dealt 
with here; yet he ought to obſerve God's ſecret hand puniſhing him for Ws; ene to his 
| "oy and his father's creditors and vaſſals, ſand: 


is fer 5 injuſtice of Argy 95 interlocutor, and to preſerve Strathurd, Forret and Newton 


5 Westens Wal er Paine e, David Thoirs, Patrick gy John Stewart, James Graham, 


in it. We were examined, but not upon oath; and it was called a new practice to ſign o- 
: 2 with us, eſpecially in criminal caſes importing treaſon, and a bad preparative ; tho 


N 1 
. Sonifig and depriving us, yet after. we had ſpoke with his royal Highneſs, | he was pleaſed to 


_ England to incenſe them, or reproach the Duke or the Judges, he could not but blame 
us. It was ar ee, 
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| 55 did. _ | 
e granted propriis manibus : And before;anſwer to the 2d * 8 made 1 55 the Bel en, 


<6: parties to be heard before the Reporter, whether rhe time of the dating of, of — 


ve do his ſon,) or the time K delivery ol the laid confirmation, ought. te be re. 
cd; which delivery Was after his ſon's confirmation, ſome days, and be eee 


£62) 


n "Wi they had not required him, or, taken inſtruments a againſt him on the. true date of 


- "Derember 12. and 13. 168 1. 


Earl of 4 45 1 bret rock. 700 BL ee e 1. 


. 5 


dt 5 meaning of the creacherous foleany 5 5 and Conenan, PS 


& fo much as excepting the monarchy and. NF 2.95439 ; 15 
alty,” 975 judged taxati; . 
t be far below the Randard-of rue loyalty. not. LA 
ſhatever ambiguity might be in che words if ſtrained. . 
er in the world y be thus made to inter treaſon if tortured,) or incon 
were fully convinced, that in ſuch cafes one güght tobe al: 

lowed to interpret his own words, which Argyll. did very neatly, in 2 1 to the * 
geſty ; And that 


n 


chem to tteaſon . But deſperation ſince this time has made bim ſhipwreck. his loyalty and 
all, ſo that no more charity can be beſtowed upon his explanation The deſign was to low 
him, that he might never be the head of a A een party, and to annex his SarifdiQion to 


of whom were ſtarving. oP Er 
to ſtrike terror in any Aare en 


15.168 1. The PRIVY, COUNCU 


From opprobrium in voting the explanation reaſonable, Collington baying been non liquet, 
'Hareous voting it was not treaſon, and Queenſberry JF uſtice-General concealing his vore, in 
regard it was carried affirmatively ere it came to bim, | the Council named a Committee to 
call” my Lord Argyll's eight Adyocates, viz. Sir George Lockhart, Sir John Dalrymple, 


and myſelf, for ſubſcribing our opinion, that bis explanation contained nothing treaſonable 


fers ſhould not be prelimited nor overtawed freely to plead in defence of their cli- 
the Privy Council having authorized us to that purpoſe. —Tho' ſome aimed at impri- 


paſs 15 tho he ſaid if any bad uſe were made of our ſigned opinion, by ſpreading it abroad 
rinted in England, and Argyll $ trial, with another PRICE called, A 


- er? bond as * | At; ad W 2a dep 
ed à diſcharge 


dg undd that elbe creditor Cnfelial and ben pry: — Payment 0 W 
e | Mi-whieh,) and other adminicles being conzeined, the Lords „„ 
A dc diſcharge.” Bur ſome thought this a 5 pris Jtivuge, aue e wri 1 1 
Len bonds by prefur tive conſectuxes, or by witneſſes. 1 | PR: 
ben dis. The cafe William WATSON . ad: Johnſtons,” a apart. niſton and -Dais 1 
Hay, being this day adviſec 


7 


„ the Lords found there were three. ee aud Patrick 4 — 
be the eldeſt; and found, what lands the youngeſt conqueſſed became beritagewhen they  - Þ} 
| 8 «once: deſcended to his fon's and therefore, that the middle brother and his poſterity, (be. 
_ 4:eanſe he Was immediate elder,) fucceeded to the ſaid youngeſt brother's ſon, and chat it 
did not go ti the eldeſt of all the chree, tho! he was che ene et the mnie - 23 
by” pen their father. . Craig,-1b. 2. Aigen. — differs from this. 1 bbs, 2 
render 16. 168 . James DEANS! Writer his decreet againſt/ Alexander Crombie. _  - i 
Vintner in Edinburgh; for his houſe- mail; wWas this day; on Redfoord's report, turned in 
8 and Crombie ordaitied to condeſtend'on the damages he had ſuſkained, thro, Sir 
Jenes Cockbura's taking off the common roof to both houfes; and tis like che Lords in- 5 
Clined to give him à p portional abatement of his rent Fas ro the rooms he Wanted, o 1 
— which Wore in J N me ated to him; - conſidering * the- fpace they were fo z the law . he - 5 4 3 
9 mn denn Foy act : 7 5 1 A 8 75 0 7 ee he; exiſting /ine ka ee . oY 1 
: December 17 1 0 wh The Ln ds, © s e bet John Carmichael Chirurgeoniat, - * ' 3 
Liberty, who had been imprifoned by the Bacon of his alm for his diviſive 0 a. ': 4B 
meeting of their © Corporation, and paſt his bill of ſuſpenſion their fine. . 
_ so. 1681. Ts evening abouc 9 0 Cock at 1 hr,- the Earl of Ary ll,” rar 5 
ang N taken,  eſcap ed out of the caſtle of Edinburgh, under: the dil „ 
| up the train of Lady Sophia Lindſay; his ſtep - daughter, and ſiſter to the 38 
No puniſhment was infficted on her. Caſuiſts do allow-one Rae hen ; 38 


injuſtice; ant fi LOANS, ee .of tz ſec. Biſ 
e 101. and « {; 


ae the San of Ay elch 


F 


LEE 3 GEE” Eo 
ped : at St. Andrews, whey they TE HET to ws: his head, 
oy his filter's help. Marth2us. tit. de effrattiribus curcerum rells, that the eminent Hugh 
Grotius was ſtolen: 1 872325 by! his WAR. 9 carried out in a coffer, and chas ſub· : 
Arden from 
December 21. 168 1. The caſe berwixe the rags of Haneley, and Gordon of Leſmoit, : 
anent x ſubmiſſion, was decided in favours of Leſmoir. | | 5 
_ 1" December 22. 168 1. At PRIVY COUNCIL, Fraſet ol Bray was. {ante to pet- 5 

_ petual impriſonment in Blackneſs, and fincd in 5000 merks for breaking his former in- 
| Dag and preaching in hoaſe conventicles. He had A you! ee Altdurle on che 5 -F 
| Kings ece eccleſiaſtical ſupremac 9 3 

- "December "23. 168 1. Mr. ems RAMSAY, Miniſterat Mordington,” 8 ab... 2 
toner in the oofing an arreſtment laid on by Helen Ramſay his filter, and James Aiken. 
head; Apothecary her huſband, on a depending proceſs ; and the cautioner being refuſed by 
Sir William Bruce Clerk to the Bills; and Mr. Thomas offering cautionem Juratoriam, that 
de could not find a better, the Lords abſoldtely refuſed to allow it in this caſe, tho“ they 
2 it an” nd of ſuſpenſions. hy Wut, N ans Tu Weitz, Colleze of St. An- 
Wo Rio Ge 
Dtrember 22. 4601. ARGYLL. was this 4 ſentenced. and. forfeized- in 8 Cri- 
:minal Court in abſence, and the ſentence of death was pronounced againſt. him as a 
traitor; only, time, place, and manner of his execution when he ſhould be apf rehended, 
was remitted nel to his Majeſty 3 and, with ſound of tramper, both in tte 
court and on the creſs, his coat of arms was torn by the Lyon King at Arms and his bre- q 
.thren Heralds, and reverſed, and ordained to be expunged out of the books of heraldry ; 2» 
2 ref owed and blood tainted, und declared MONTE of a Bandit, en and of. 5 
{NCESC ir | 

te, The act of Piitiamide dwg forfaiiires ; in abſence; is only. in the caſe of ker. 

jon, and rifing in arms againſt the King by notour rebelſion; which was not the ſp 
See ce; our — get a have done againſt him rati 
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n e rn” a eas he 
+: ſeeing the; Was! Ar the debate, inzerkocutor, 5 
1 his; (neal och «ly: eſcaped befdrtſſentence eder: 
WE: 5 Yer: lane . «Har a citation mend have preceded te Regt fentenee probouncedss 
3 val 5 William B 1 1 upon a trapfäction made With Mr. Jenes Aftentber, 
pee ee din eee for i, ente ane lace'as Clerk do the Bills, and 
= 8 Mr James Was inſtalled therein. „ i 10189 = NN % 
, In ſearching Argyls papers, there. Wat n memorendimifound of 
3 Hanks Stewart the Advocate reflecting-0n the govbrnitientson which chere was an order 
” , - ptivately ilued out to/apprehend hint, Dur before the urch He /eſcaped;{ and wont to Hol. | 
d. Some others and. myſelf were called to the Committee of Cauncil, to * could | 
eee accountior that paper, or i I un gt our confultations with | 
1 =, : zhe rl. bat 1 had never ſeen it before. C»‚LdIl˖n SPY WR i e W 
=. ME oor rh { In Hamer MAXWELL of Kimain his. competition with Grierfon: of 
et: Ca pi noch, Ke Gf on Harcous' '$: report, preferred Homer i{Maxwell;' and found Capi: 


5 - 00 + nog's.interelt,,! . bis author Crighton: of Ctawforũſtone 3 NES dt a ſufficient 


eiten being bim ae Nauen, proveſſus, Wunden prejudice to him to pur 

3 "0 EN ; 7 « right 26 accords:'! ie SR 5505 „ wb hoy offs 5s; mr EW! h 9 

eee de n WHITELAW's. 1 aan Malloch. (zort Now. 1691 che Lords de : 
'. -  elared that they would ſupercede.to- take” Alexander Gray's, oath till the\-condufi 

yo ie, Xs at 2 . 3 they would conſider on the nẽceſſity thereof b bot ordained the 

4.1 8 Vid. Ban —A ͤ 3} 

| Pourte' Ballegerno and other © | 

jected againſt Op viel rie, that de could not 

race by _ the. . GR 3 Becauſe be 4 
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= and. Ns captions." \ 2 9, 1 chem in 
= _ dice, and ſo migbt Org or \ 1 5 thar _— recog: 
= 8 OT. incyrred::1 . A Ve: 29 on 15 * ede ir Then oecd 8 1 'Y 
5 { 1-1 that. he: Was Ponies ;toraltecſebrgat';rand fo ouric being s | 
—- "8 pat ty, be could: Hot be receive 110 Anfwertd, It ns not Puri 1e But his een he 4 
_ a of ,ady Ballegerno, who was the party. Replied, Tue rights on ee er all taken 
1 Aikonries own name. “ The eres | before: anſiyer;toithis;objeRtibn > ordained Pouric to 
ee hig'oath of calumny whether choſe riglite wert to b his own,at to his ſun NH 
| Tg : oY 75 k iin-law!s behoot.”. 6 * 2 Ant 92 2 f? 43s IF ret: EN 2 mie 77 nd! ues off | Winch FIR: 3H a +43 TE ; 
an 3. tf Aae Ede GILLE Es charge 2 
; one 1 18 the 2 9 15 5 the . Edwin ee I 


=_ <A 55 et 
=. . nt but ne Te be 1 
_ - thip can only claim his damage and 1 
= _ loading, Which is the freight and profit x | 
—_ E.. interlocutor, as it was minuted by the Clerk, n . « © The Tord aud a — 
„  -* adduced, that the Skipper, when! be is obliged by bis charter · party to bring home a full 
1 ” - vb loading of timber, by the mercatorian cuſtom, his only privilege of portage is in the ca- 
= « din, and where his nens beds are, and above deck; and allow the charger to prove how 
1 5 1 e many deals a ſhip of one hundred and twenty tuns (whichis the burden of this ſhip) may 
contain in the Horclalg: pans cor 3 Lag in che mean time continue the: rr an; 2 the 
SEE e uſe.” 5 1 55 3 on Ken 
1 1 1 2 he: In Mr. Alexander AUC UVIOUL1E'S my | Lor erm. 
. 118 s tenants of Tyvie, the preſenters: of che bil of falpenſic ion 1 refuſed to inſiſt, and it 
= on . having been referred to Harcous to diſguſs it on the bill; the Lords, on a new petition given 
iin by Mr. Auchmoutie, diſcharged the Clerk of the bills to preſent any new bill in behalf of 
3 "rhe Earl or his tenants, againſt Mr. Auchmoutie, except only before my Lord Harcous; 
1 it not fical thro” a ſalpenſion before another Lord, contrary to: the late act 
1 (41 285 


= 2 Fang 2011682, At PI XIV. COUNCIL, ne of Eccles purſues ich Dalrymple 
TS for a riotous illegal poinding; and ſhe purſues him for a deforcement. Vid. 3 iſt Feb. 1682. 

an ki. 1683. SANDIL ANS conti Agnes Campbell and Patrick Telfer her 
RT The Lords, upon Salin's report, found that Agries the defender is not obli ed to 
% the tocher of ten thouſand pounds d ber huſband, or Bis creditors, unleſs the) 
find ſufficientcaujion for performing the obligęments in the dontract of marriage in fa 
=... geanu the wo for her cw} a 1515 3 that the — 1 0 
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_ Cas, a deten 1 80 66 as to e . W 1 * 
che tern of this obligarion, does not; e dead che huſband as that the right does not 
A recur by the ſubleqnent marriage ; but chat notwithſtanding thereof zunhe right recurs to 
«me husband and his creditors, and that the wie during the marriage cannot diſpone 
K thetehn ius not having diſponed thertupon before ſprings. by virtue of that Fcult7 
„ her in the contract.“ At a ec enders procutators alledeed 
4 ee [becauſe they ud e one chat the had: pad parts 
of the interlocutor. # The Lords ordained the ſaid diſpoſition 
pro ſes J reſerving do the urſuer: on to be bear unt 4 
mes Tu DE ie BH OMAN oo a . 4/7 Da +. 
8 5 oondemn that recurring of the jus maniti back to che Inuſbandy. as. 
"ail incongruous ſubtlety: See Collington ani int dy” 8 cale,, where this was frit 
> a * but it were hard (tho ſuch. renunciations of. the jus maritiſhonld and may ſtand 
Bo” ual againſt huſbands themſelves,) to extend them againſt his eos to de- 
5 bang dem. vAgtathe4Rt part of the interlocntor anent ebrreſpective and mutual ubligati- 
Y I” Ab; matual cauſe of the other, ſee Everbard! loc. legal. p. 699. 
eee Arthur Forbes of Balveny's and Sir Charles Falle, where 


8 . N 7.52) his eels ciara SH Tr Soda 
__ d be ae betwirt C NNIELSON merchant in Edioburgh and the heirs | 
def James Bonnar, upon the eee e was debated, wherein the Law Vers expatiated 
EY learnedly- on Aut dn „et: dalus dans cauſum contra which being miſtaken by ſome, 
nas made met fer Jown cheir definitions: here. Joan. Bockelmannus in his learned con- 
e Inftitut. Tit. De actionibus, P. 246. deſines dolum dantem cauſam contractui; quo quis indu- 
rita ad tontrabendum-qui alias contrerurns new: faiſſer; ole vero incidens dicitur non quo inridit i 8 


; _—_— ed 5 cinta contradus incidentia veluti cum uilius vendit et carius 
9 —8 doviug fn Hue, 15, Gal. 1. p. 287. defings them from Cefar * 
5 4. dei Uns ln ee gu. quis min ua Hponte, 4 teritis calliditate non induus; 


 _ contrabit; ein re de q initur conventio, (v. g. circa rei valorem,” qualitatem, &c.)- feu in m. 
8 il do contrabends frhudulenter- deapitur ; and therefore it does not annul the dontrac ipſo jure, but 
bull produces an action ad damm reſurciendum. & Dolus incidens being no more but . 
tteme lenon, the? cen ultra dimidium juſti pretii ex J. 2. C. de reſcs vendit« if it be only e · 
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Sterling, was left to Rus freedom in the mean 2 durin the. dependance and trial. 
Xi I er J. 1682. William Paton, 5 | q aft Ke | 


| _ ani | 


f | | ng of Ardoch, 1s. reported : 
3'® The Lotds, notwithſtandin ons, qgainſt/ the, decrees in foro 
bel giauſly adhere hereto, and would not Jouls my ſame,” F 


Daenbe TE 2682; At CRIMINAL. C Ws cen 


bo. three Bothwel-bridge Rebe 

ielled for ein there, at leaſt, for giſow ning g 
eee eee Hen, and re 3 call Both el. bridge a Re- 
delien? they wers fentenged to de hanged on the 15th Decey mber. - Robertſon ſaid boldly 
1 =” Tek: 6-4) oo that he was maintaining na more, than; what Frags Fae.” to . 


8 had all org 10 Roba ee Ae 


poried q by Drameaien, .* The Lords, in regard a — . 
oe him App ht ur... found, Be. letters 1 reger ded, ſuperſeding ex- 
2 for 'cight days, to fee, if in to be raiſed by Mui \ they, could 
Ls Se EE 1 | | oF ä 8 | urge 


: 5 8 4 Ap; ney 42 8 2 1 AN? 


ng Tc IN AL COURT, the Lords, ip the 4 af Gains \Fee: a 
Wund that * ede of Trajtors and Rebels, dhch it be his on ſon, (bur 


JF chin, bis ſhould not extend 95 man and wife, their mutual reſenting one another, tho 
Rebel) if they be either declared forfeit Traitors, or . denounced Fugitive, or intercom- 
muned, or holden and repute notorious known Rebels, (tho! it, ſhould not be proven, that 


Mp knew them to be ſuch) the publick notoriety being proven by witneſſes; that ſuch | 
douring, reſetting, and converſing, e. Was treaſon, and. this guilt:puniſhable with the - 
hain treaſon ; Ecauſe the 14th, 15th, and 2 5th acts of Parliament 1449; and 99th act 1540, 
ly declares ſüch liable as traitors, 


and requires no more hut that they be holden and 
repbte ſu cn. This was derermined againlt the opinion of, Pirmedden and-Harcous, two of 
te Juſtices, with an eye to make a 2 preparative in thir poor mens caſe, to reach Blackwood, 
and many: others.” For 'by this ſtrange interlocutor may de endangered Many. innocent | 
people, efpecially almoſt all the Weſtern 4 55 where ſuch promiſcuous poverſe has been 


25 frequent, ung near inevitable; ,and it can be only juſt, to make this ſo od us 2: erime, 
- ws Voir oy and willing ke p , 


| without compulſion converſe. with one 1. know to. be 
4 rebel, 'wherh F he be oY to bea. come oy 


or not, or at leaſt, that be 1s notourly 
known to pe n rebel in that part of the count where 1 tay; for they may be 


ry. A 
in one part, and yet not in that 1750 Where I dwell. ' And therefore, to. mitigate it, the 
2 : . d, they meant not b g an accidental Fenogunter in an inn, or on 


bur a deliberate Cencealing 'r em from the law, or aſſiſting and maintaining 
1 WHY ops bo drink and harbouring, and keeping them, As domeſticks — ſervants, N 
ont informing ourſelves anent their condition; ; for, if the Ath act of Parliament 1681, 
require for putting me in” 'mala | fide, that the very Nonconformiſt Anatick tenants living | 
upon my ground, mall be intirhated to me, For curning/them.away, then mute magis. will 
Ta We” region 49 quire my knowledge of thoſe, who liye elſewhere, or ſculk aud lurk a 
Wet Sis in ty e er as Þe conclude gil of treſoable rf 
| Vl. 5 * ws 1 . Jo - Nees ; N 8 8 | ws ; 3 a | ok X N ...of 
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1 the Kirk, unlawf © 
 rictble Bake of the 7 5 of Glenlude ; and that he ſtudied to is eee e 
die e che King's forces chere; which projects, deſigns and methods, were the very ſame 

| with Thelt ſet on foot againſt Sir James Turner, and Sir William Banaptz ne in 1666, 


3 Q erbe, to the Privy Counſellor 


% 4 . 
- z % . - # . 
\ * 
* . 


# 14. 1682. At PRIVY 0 GH 2 


ip at Juſticiary, of executing the Church laws againſt Conventicles, withdrawing. from 


[ -baprifins, Cc. under the pretence of his preferable juriſdiction, as he- 


Wen they roſe and rates to Pentland+Hills.in arms, and have a natural tendency to ſediti- 


on, And inttilling rebelllon; chat he kept Gifloyal and diſaffected perſons to be bis.Bailies : 


} 1 28 | : fas 8 4 ; . "i Ty . 5 9005 
Blackwood ele, zat r 5 


"or Ef Shih Grabins of. . UTE 

2 bill 8 13 againſt Sit Jobn Dalrymple Advocate, mentioned ſupra a 97h Augiiſt 1682, . 

en kad, t bore, chat Sir John Dalrymple had weakened the hands of the Government, 
3 rhe ſhire of Galloway, in traverſing and oppoſing | the commiſſion which the King's Council 
5 Hat g1 Pen to Claverhouſe, -containing a power, both civil, criminal and military, of Sheriff. 


and Cletks co his regality;-and did not adminiſter the Teſt to them, till long after Janury | 


1682, contrary to the act of Parliament; and that he impoſed mock : fines on delinquents, 
not the fktiern or ſitieth part of. What the law; 8 only to prevent Claverhonſes 

dies; and chat he and his father offered him a bribe; of L. 150 Sterling out of their fines, 
to cohn,je at the irregularities of his mother the Lady Stairs, his ſiſters and others; and 


did infolently laugh at the proclamation of à Court, made and intimate by Claver- 


honſe; and diſcharged his tenants to be preſent; that at the head · court, he produced 4 


factious inſtrument againſt him, as if he had ed. free quarters; and did convoca 


confult and combine with ſome Gentlemen there, anent matters of State. contrary n 
oath of the Teſt, whereby he had incurred the crime of perjury; and had depra ved and | 
_ miſinterpreted: the King's Law 1681, anent free quarters, as if the people were not bound — 
td fürniſh corn and ſtraw to the Soldiers at all. and fo had ace to create diſcord 

8. mmitted the crime, 


_— between the King and his ſubjects, ö N 
1 ited the puniſhment-of Leafing-making 3 r; that he bad Traticed, and defamed 


Ale read; the Chancellor reproved him for his tart, reflections on Claverhouſe's i Ingenuity. 


_ Them Si # John urged, hie might be allowed to adduce what witneſſes he had in town, for 


© ng ſome of the points of fact contained in his Anſwers. This was denied him; and the 
ante kor appealed to the King's Advocate, If a diligence. was ever in form granted at 


Privy Council, to a defender to prove his defence, unleſs he were in a libel. of. reconven- 
_ tion, This was to compel him to give in his counter - libel.— 
neſſes being talled, and his libel as relevant admitted) to his probation 3 and Sir Gorge 


E (who was ſo generpus as to lay aſide all former private reſentments, and a 
ag one of Sir John's Advocates, on which ſide I alſo ſtood,) being adduced as a witne 
prove that he heard Sir John charge ſome of the above mentioned things on Claverhouſe: 
Sir George anſwered, That ſuch a preparative would be pgſimi exempli, to force Advocates 
to diſcloſe their clients ſecrets. Th he Chancellor chought he might be ordained to depone 3. 
Bat ſeeing Sir John offered to raiſe a libel on thir very particulars z this rendered the exa- 


_ mining witneſſes on that point unneceſſary. There was much tranſport, flame and humour 


in this cauſe: and the cloud on the late Preſident's tamily was taken advantage of 


nau Which ſhows the world's inſtability. Sir John, alledging the People in 7K Baa 


were derne! orderly. and regular; Claverhouſe anſwered, There were as many Elephants: 
and Crocodiles. in Galloway, as loyal or regular perſons; meaning there, was none of either: 
which was'a bold accuſation and reflection on a whole Shire. And yet the Council would 


nat allow Sir John to complain of the exacting of free quarters, in the name of any but 


of himſelf and his tenants only, without he had a commiſſion from the reſt of the Shire, 
which they durſt not then join; Soldiers getting a more favourable hearing than ee 
Gentlemen, as appeared in John Chieſly? s caſe, &c.—— Vide infra 12th February 1683. 
Bodem die. At PRIVY COUNCIL, + Bailie of Torwoodhead gives in à bill a aſk. 
Edward Ruthven, and the Lady Letham and others, for diſpoſſeſſing him of the houſe and 
eſtate of Corſtorphine, been he was heir of tailzic ; and therefore he craved repoſſeſſion, 
and delivery to bim of tho Charter-cheſt. Abe Lords, in regard he was * by 


# 


a 


r 


Vor. I. Ee e their 


8, / 23/aGontravecnet;of the faid law againſt free-quar- 
tere and as one who had uſurped and aſſumed the King's incommunicable prerogative-in 
re nittſüg and iſcharging at his own hand Hay of Park and others, for treaſon and other 
cyond his commiſſion; and had mifrepreſented him, as one ho had chtated tbe 
Hing Treaſury, in exacting the fines of Heritors, and not accounting for them; at leaſt, 
fal yiving im a charge to the Exchequer;'far below his intromiſſions: and all Which 65. 
5 criminations were contained in a libel. drawn up: by the ſaid Sir John, and intended to have 735 
been given in by him; againſt Claverhouſtg to the Council, and which he ought either to 
pfobes or elſe be puniſned as the author of an infamous libel. Sir John's Anſwers being 


Then Clavcrhouſe's wit - 55 


U 


" * Woke 1 
- = - 4 


* 
LM 
* 


4 8 = . Einen in tocher's- and found albeit the term of payment of the princi 


N Were ee eee e 
The pretence of their not meddling with it 3 that Edward Ruthven then out * the 3 
_ 0untry. was not cited: He js-fince dead, and any right he had falls. 10 his two liters. —— 
© Notes. 'Lorwoodhead, - goth; March 1533, was repöſſeſt in the [houſe and yards; te. 
ow! the point of right 46 be difcuſt ee der and but prejudice, of Hagh Mallice's | 
om gs thereof, which -are+zeſerved as accords: >! ee 845 
* 16. 1683. Captain HOME of Foord: againſt James Retry: and bis „ 
«Tha Lords, on Boyn's report, found the piicſucr”s general ſcrviec' was'a ſofficientgitle to 
give him right to u reverſion of a wadlet, 1555 bis father died infeft; and that, this W 
ts ſet was not af that nature, as by the 62d ad of Parliament 1654, chey were bound e 
© acoompt for the ſupetplus mails and rents more than paid their annualrent, and aſcribe 

< them in ſorzem from the date df the wadſet, but were. only comptable from the date of 
® the offer- of caution; and citation.” Then alledzed, It cannot be from the firſt citation, 
eranle! it was extinguiſhed. und 3 „ by obtaining a_proteſtation againſt it for not in-. 
8, and t at the iccompt behoved only o 
6 begin 565 laſt citation in 9 ! Dee thir parties infra 23d January 1689. .) 
tember 20. 1582. The Mo Helen Ramſay and Alexander Aikeahead 55. 
1 her ſpooſe e Alexander Brown in Eyemouth, and Mr. Thomas Ramlay . 
Miniiter ac Mordington, being reported by Redfoord:: „ The Lords found; that by the 
„ eonception ot the bond As. huſband. eng Brown; was flat of the 1000 0 

ipal ſum was ſuſpe 

„ed during the wife's mother's: life „yet the term of payment of tlie annualrent being p 


i = | 7 T 13 5 'before his wife's death, the ſaid” principal ſum was not moveable,i nor fell under the com. 


t munion:of goods, but was heritable guoad f/cumiet relittam, and ſo cculd het belong to 
'* the wife's executors ;. and that there-being children. ſurviving the diſſolution of the mar. 
” * riage by their mocher's deceaſe, albeit there was no confirmation during their” lifetime, 


6%. wat. the teſtament mult be tripartite and not bipartite, and the wife's and her.executors 
„ "4 part is only a third of the aununtrents then wing. dee Dur 4b -Febroary: 1642, 
> Lutfoot. A parallel decifion:on- the e 5th Joy toms Innes contra 1 wo: REN. 
zo inn bath February 1683: „ . 3 ih, 0 1 22S 1 * W . 5 


r The Marquis of 0 ue 1 
| © Monſual their reduction againff the cl 


ES =o Dece 79, preferring the pea after N — wh des? 
«OE os  &bace; and 7d ie 70 2- Jibel:**. ' Becauſ A ma. probation: was diſponform and not ap- 
s A inter | ; 1 1 a that 


N father, 4 1 emrnnd 
the 8 had t them, and that 1 Gros time: , e 
2 the faculty by granting the ſaid bond « - provition, Which Was the time pyin Pally to 
bos conſidered for his olvency, but more at the time of che roſcrvation,. u. his fon's 
Vontract of marriape, in Which it was veſerved; and therefore found that it was not 
| Proven that the ſon had a com petent and opulent eſbate the time of granting the hond of pro- 
Viſſonz and ſo reduced their ee en and che bond of proviſion on the act of Parliament 
CENTS 1621, as done in defraud of creditors; and thought, albeit it were unjuſt to hinder parents 
not inhibite or at the horn, who. had fortunes, to provide their children in moderate provi- 
Hons, {elſe all commerce would be ſtopped) y et when eventually it happened rijat either 
FH 3 creditors « or children behoved to want, is wert much more reaſonable the children 
be loſers; and here in ſuch a caſe there neeled not be fraur in conflict but only in . 
| 83 abi titulus: erat mere lucratiuus; as even was found in the ao Paulliana revocatoria in- 
Na by the Roman Law, where in donations, the — tho not fraudi 
8 put to reſtore to creditors; but in cauſa nah; fr expreſsly” animam frau- 
Jands $65) that the receiver ſhould be dels eint. 24 — A 32; n 
Bauritii aduscat. cap 34. where both from Wee law. and the cuſtoms of: Friezland, 
the reviewing of "Bay allowed, vel per madum revifionis' vel ſupplicationis intra bien- 
'niym. Tlio' this renders. the; ſentences of the Lords of Seffion very ambulatory,” and an 
uncettain ſecurity to the people; and derogates much from their ſovereign authority, 
Which ſhould terminate ſome” where, and not review their on ſentences after they have 
| decided fully both on relevancy and probation; eſpecially it being pro 


IRE: X t to quarrel their 
+ Jemrences r bee AR, or ſuper eiſdem-dedufiis, ot ſuper tompetentibus et ami it; and publi- 
can teftimomorum refuſed by our cuſtom, otherwiſe immortales arunt lies,” et nullus erit 


| Jurgiarum. fit. Vide fupro 8th December, Paton; and Dury a0th January” e ; 
| is Lord ehgouſy ahead e e- th oth Jos 1 44 


F 
% ; 


% 9 - 
8 x8 * 


1 bo whe boos — en, er to 110,900. morks, * 


3 38 ther could claim of 1 it, would only be ad u ri prodii ef familia ſux et culmrum; 
0 or it it was divided into baggs, fach 

1 D. fe V. 8. —— Some? 
5 ther in perillio' prig . 


ug the | the ts with-reſervarion'ot- his own: liſerent, 


8 t thr eel that * 2 IN nigh 
5 of ct Aaken decihons to the eurreni wg the. . of Talent 162, that's 


9 K BS Ale. At CRIMINAL COURT, one Alexander Home lis pa re: 
for being ar Bothwel-bridge, in the capacity. of a commanding Officer, IV af Nl is excep 
5 ont * 4 Indeinnity 12 755 being a ringleader. The Allize found the dirty roven, 4 
found kim guilky of che crune. foreſaid; and he was condemned to be ha 
: We He di 0 n ren b Mw e of bis perf 
"4 121 8 ore him. 3 F 
.. 21, 1682. FE 5 . . Sir Janes TURNER and Mr. 
ab wp the lands of Craig, being reported 

; + tho” a compriſer within year and day, yet ought dome in Pers ; 

ie mails: and dutjes with Sir James; becanſe Mr. Juncs lating introjnitted . 
had pot 55 of his annualrents, whereas Sir James had. got none: Aud therefore allow-! 

_ <ef hin'topoſ $ was : Aud then allowed them. 


| s Hl hee as far. forward 2s 7 Pi a 


ver Dy an action to at his q ro 
it he was 2 Tons ls paſs 


_ Eodein div. "David I ENMDERLIE TH Writer, againſt the above mentioned Mr. 
mes (vid. 24th January 1684) and Andrew Bürn tenant in Craig. 


1 ee pint chat e and us: affetcd. themſelves, | by way of inſtrument, 
ready to depone. But as to the Steelbow, found it was not ſo much pars fundi inſtructi as 
to belong to an appriſer, who had indeed right to all the mails and daties, the corns 


_ Expired 3 but: a the ſame was moveable. But this point may very well be debated, 
| why the ftraw ſhould rather follow the 


; during the running of the appryſings ag 


7 nant,” 3 — afſoilzicd him; and foun 


nat have paid ſo-great a rent. But it being repreſented, that they who uplifted the rent 
' 1676, 
_ decern che. 


David Plenderlieth to get the ſtraw of this laſt crop 1682, as by pro- 
4 the to 2225 
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” The Lind, nad. it * 28 : 
1 « {is reckoned the; father's eſtate, becauſe he being only liferenter, oumis ius fruſtus oft ſalos 
"= rei ſubſtantia, and lug cedut 1 10 Fandz, and belongs to the ſiar; and the moſt the fa- 


h a ptbportian of it 48 was cut down in his lifetime. 1 
imagined a diflerenct betwixt- a relict Jiferentrix and a fa- 5 


For e I 6 Hat ie er war : 


5H might, not be left arbitrarily Jooſe. Vide infra 28th March 1689. þ _ i 


2 2 3 3 | 
it on tlie I 


& by Boyn; +8 7 Lare. found chat Mr. James, | 


hee get read hi his 1 . 42 teporting)) as not the Af molut' 'by he zd ac 
"8 Pajltatfient 162 r, feen vigilentibus jaa : ſubveniunt ; aud all- that Sir James could claim 
we | ion; and even in that caſe he would defend himſelf 
WE. , as the Lords found in 1675, Baird and Johnſton. But 
: WOE was refuſed 15th 8 1683, undd che Lords adhered to their former interlocutorr 


oft, „ did" 'regone Mr. James, and Burn the tenant, againſt che deerect which 
Cad &ion, in regard they on a bill had been 


. and filyer-retic,”: payable. by the tenants, but not to the ftraw'fo long as his legal was not 


ground. And the Lords found Craig the debtor, 
ainft him, might diſpoſe the ſaid ſtraw to David 
deflcith, and that he as afligny had right thereto, and not the appriſers : But in re- 
gart Burn the tenant was out of the ground, and had left the ſtraw to the intrant te- 
KS it was the ſtraw of the crop 1676, that Mr. 
'or any other intromitrer with that year's rent, ought not to be liable for the ſaid 
2 fe inn fo far at leaſt as the rent was meliorated and improven the following years, by 
having fo much ſtecſbow ſtraw upon the ground; which if the tenant had wanted he could 


got not the ſtraw, but it remained ſtill with the tenant, therefore Salin inclined to 
I greſs from 9 428 e mes 9 ao em = ww” 7 oP 078; Nedlet 67 a 
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At PRIVY.COUNCIL,!: Carmichael 8 de 8 0 N 
__ adviſed: And the Coondl ned him in 5,000 854 80 10800 . party, and 3000 to 
A the King. Aud fined Mr. William Chieſly, for his apparent knowledge ofthe cheat, 


(che! not fully made out againſt him, and for his drasying papers, tho” : unceſted,) M 


eo eee e e pillory was too lights The: nene cn : "he French are +. ſevere 6 
5 againtt ſach rogueries that theit 


puniſhment is death. FF 
22 1682. Tie debate between David 5 Fins: CHIRISTIES as this day 


7 8 Baut the Lords being much divided, they ſuperſeded to give anſwer on it, till ſome 


_ - farther points were debated! "The cafe Was, when. Mr. James Thriſty died, he left only 


i | + dgugheer; whom, | he named his: executor and. univerſal legatar; 3 and failin of 


; SY 5 = 4 : 3 Aecurſius Sc. reſtrict that law” to the preciſe caſe of | Patronus et 8 ; - 
Ee ing * vbſervat > c. c« '5xextends it to all. „„ I RL 3 $2408 „„ 
1 1 IEEE oy | 
. Chriſt  alledged the father's expreſs will muſt prepond: 


1 8 cluded him in mobilibus; and Mr. James had good reafon to 1 David this legacy, be 


A urcof cheir priſon- It being farther alledged;! 


I land chat che Bailics of Hamilton were in afe to receive em 1 


and reckoning againſt Littlegill, (tho he had not ſtirred in it till within theſe laſt eig 
| , ow ys)" roT 
tation, that ey would allow him no further time.? Vidt in 


oy 


mit with anyprovifions my in the; IVE __. abour 


_ 


3000 merks to Datid Chiriſty,; this couſin, a part of whoſe means 


i Amer 3 got: He did not conſider his wife might be with child, but ſhe eight e 7 
As death brings forth 4 fon, and the daughter being dead, they now Tefule to phy David the 


3000 m 


ke, becauſe ir agnatione et ſuper venientia illius paſumi rumpltur, diffetvitur t 
aneſert- -ſubſti utto 


pupilaris er præſumpta defuntti ' patris ' volumtate, that if he had cone 


"RS ; 25 _ Gdered his 25 bring him N ſon, he would never have burdened him with this 
„ jegacy: And they founded this on Papiniat's conjeRture:: in . 102. D. d condit. inftitut. J. 


90. C. de fideicom. l. 6. C. de inſtit. et ſubſt: and the famed J. g. C. de Revoct Den. And tho? 
> Cuſacius bh. 


* 7 


15 ants an! 6 
conjectures, elſe you may arbitrarily make up: defuncts ee To and this ſon had no 
ig ht to moveables, becaule he ſucceeds. to 5 opulent heritable eſtate, 'and bis fiſter + 


„ 


e his father had g dot much of his means by à compry againſt David's 8 


on . And they cited for 7 leg. ut. D. de here. 8. and urged Pex l liberry of revoking 
' _ Ladonation-y0d! ſubervenientians/ Aerorum was | 
75 Fr but nor to bis heir. Vie Papon's Arreſts Ab. 11. it. 1. num. 19. and St. 


8; 1. 8. only competent to the donator 


ines excellent verdict on this caſe in the common law Cauf. 17. Duſt." 4. Canon 43. 
December 23, 1682. Archibald WILLIAMSON Merchant in Edinburgh, zontra the 
tics of Hamilton, (vid. 23d; November 1680) for ſuffering. Bailic of Carphin to eſcape 
hat they could not be liable for his eſcape, 
becauſe they were only'a Burghof Baron, and the prifon of tlie Regality of Hamilton 
eiſewhere;. and By deciſions in L ary 12th Febraary! 1624, Lancon/againſt the 

Bailies of Dunſe, Burghs of Baronies were not bound to keep priſoners; and the: 273d act 
* Parliameiis 15970 does nut oblige thein to it ike Lords repelled kllis, in reſpect it 
ven, that meſſengers were in ue to incurcerate | | ä 


8 James CLEL AND againſt Lamington, (vide a4 arch 1682,) © The A 
4 Lords, on a bill ef Lamington's pretending he was doing e to finiſh his compt 

ogared the time again tb che firſt of February next, With this renew ed decla- 
fra 9th January 1683. 

Eodem die. At PRIVY: COUNCIL, the Lady Dundafs, daughter to Sharp of Houſton! 

having given im a bill, craving an aliment from her huſband; who had deſerted her on 

ſulpicion of diſloyalty to | his bed; The Council rcd the hulband to be cited and 

heard; but becaùſe venter 'non patitur/ m they allowed lier medio tempore to intro- 

5 he baue or ae. Vide 

„ F | 


"WW i Advbedte- Alen Mr W ile wr ee it in 


iiſra 2 5th January 168 3. 
A "January 25168 3. N R 


Dongle, „ The Lords fuſtained g e ene e ze Ui Lem his at 


0 reſting. the cautioner in the luſpenſion againſt Mr.. William, becauſe they found the. 


ns charge of. horning ſuſpended was given by Mr. William, when he was under the ſen · 


_ <6 tence of death, and ſa was null; he being then IP! mortuns in law, and. not Raving | 


 ©6--perſonamftandi he could not give a charge.? . 
Januory 35 105.3. Mr: Partiel REID having given in abill Ov, the inter ocutor oy ; 


. tioned 5th December 1062; The Lords having conſidered. the bill ind anſwers, ad 


P A hered to their former W and declared, if he reclaimed by any new bill, whey. 


«would: modify” \orge Frey againſt him. His great * 3 Ra provoked them. 
January 4. 1683. James RAP, in Glaſgow, againſt Gibſon and Noble, (as mentioned 


ach Feb. 1682.) Phe Lords found; fince duc Merchants had not fle! ou veſſel with 


5 Ef <-4iQual, that the Skipper in Place of his portage might put in a ſmall quantity on his own 
<< -abcount;\and; that this*codld-nor 'prejutige»ithe Merchants by underſellipg them and 


<«<-Jowering the markets, he having only eight or ten bolls; and in regard Ren . had ma- 
h 


e freight 
as 


9 2 the * to a * * he Had Phot the eve * that 
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4 4 1064 1 — Sering 3 -XP * 3 e 
1 and above the penalty of the charter party :??? le hg 2 
1 FEhbllem dis. At PRIVY COUNCIL, -—=-Herron' of Herron in Galloway 
bis two ſons who were in the late Rebellion at Bothwel-b 
Will and King's mercy; and they in r regard of the nearneſs of relation, wrote to his: 


_ a recommendation that he might . Th Leger 1 otherwiſe — e not but „ ; 


1 him to the eee jy 5 


5 2 1— _ eee eisen E — his 5 5 we bs fer — 4 | 


_ rai oppoſed him upon a Prior gift from the King to be his Printer, hz nad moſt 
- exorbitant clauſes 'of debarring others ; ſo that the King's T aylory Shoe: maker, &c. | 
as Well claim the fole: exerciſe and monopoly of their trades. Anſwered, One preſs is . 
. ficiently/able to ſerve all Scotland, our printing being but inconſider 


— 


ad e the King may give it to whom be will. The Lords referred it to a C ene bs 


- and they on the 1 ath of January having made a report, the Lords found Andrew Ander- 

Suh git contained exorbitant claufes, el ing the liberty” of printing PS. 

- +herefore: 5 reſtricted his gift to the ſtyle tenor and OLE ig 15 e gift, 

ho Was his Maje Wi 
anuary 6.11683. The /PRIVY: COUNCIL lec dp weuks le aw: Sir 

= in che caſe mentioned -14th December: e e wirneſſes on = 

-  xerre en whether Claverhouſe's on e free or dr quarters; but only if ee = 
by: | ori e ney e e e be ee bee ef ard cicd in this 


PIT 4 7b 


PF; "Fry 8. 1 a At CRIMINAL n MEL RS 9 1 bis ey 5 
approven and recorded, allowing the Juſtices as the Privy Council ſhould warrand them, 
by way of precognirion to take: the depoſitions of witneſſes in criminal Weed before ĩudict- 
8 4 ents be given, that the King's Advocate may know: whether the probation be good and 
. before he begin to vex any. This is a maſt dan erous preparative, laying a 
foundatiom for arbitrary procedures: For tho* they mult again adduced befote the pan - 
nel! in face of Court, ſo 5 if they die before that, their depoſitions thus taken before an: 
wer wal. a libel, only to lie in retentis” au futuram rei memoriam, cannot be made mY 
| won of the crime: Let if they live, it pre-ingages them to abide in their re- 


t what they once faid, elſe they are privily threatned to be purſued: for per. 7 
d-ſnared and hooked to the pannel's prejudice, being firſt: er. : 


bs andſo they ate-Hmitec 
_ amined in abſence without being confronted with: Hi; 3; whereas their firſt de 
ou de deſtroyed and burnt, they being much ſtmitned leſt they vary in a 


1 


3 ral arſon and previous trial witneſſes where tbere is a fama and corpus deli 
2 it is only to try out the perſon ſuſpected to have done it; but to allow ſuch à trial a 


dende beiten is pannelled and a libel given him, is unknown, and contrary to the laws of 


Other countries. 57 is ſaid, this very overture was brought into the Articles of the Par- 


kamen in 1681, and was voted out of doors as illegal. Pitmedden and Harcous, two 


ol the Criminal Lords, were looked upon with a bad e N OT declared their diffaſ- 
_- in their judgment as to this letter.. . 6 * 
II. Cunningham af Montgrennan, She! ade the a 


1 and on his own confeſſion is found d guilty 'the' allize, 
Zaum 9 1683. The caſe between Lady 


of her liferent provifion pro tanto: and as to the 2 5 intromiſſon with moveables, 
ee ſteelbow goods, and others belonging to her haſband, befo 
* fender to give in a particular condeſcendance thereof, and how they will prove the ſame: 


'« and as for the exhibition, they found the Lady and her daughter ought not only to have = 


. exhibition of the writes made by Buchanan to Major Grant, and by Major Grant to 

the Marquis, but likewiſe the writes of all lands whereof the purſuer has the args 

4 and. as Major Grant had the writes before he di diſponed that eſtate to the M 2 
Eodem die. In a bill preſented by James CLE! 


You. I. 5s 45 f & alledged 


ridge, be came in the Coungil's | 


y's father's Printer in Scotland. 40 2 „ ns 


differing from what they aid firſt... Law does indeed allow fucks ge- 


claration- in the parlament 1661, 
_ ated Sir John Dalrymple-and others, is pannelled for high treaſon, for Teng: at Bothwel- 


xchanan, and the Marquis af Mon- 3 

ttroſe being reporrel by Harcus, 95 The Lords found, that the park of Dalſennock contro- - 
e pverted was not comprehended in the Lady's liferent proviſion, and that therefore any x 
A intromiſſion the Lady bath bad therewith, or rents thereof, muſt be aſcribed in payment 


ore anſwer” ordained the de: : 


LAND and Baillie of Littlegi L Waal 5 
e (vide 23d December rf.) “ The Lords refuſed to put Lamington to a new = 


« proceſs Ho TOES for his father's curator <_ But in regard that Littlegill 


3 


and regulation of the with e ayth act Parliament 155 1 . * 


gow 
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was 7 Rack 4 an . = 25 to: 3 ee n him 
yet to prapom hi naw matter he had to ſay againſt chat ac of litiſeorucitation. Which. 
e paſt: in the.gompy.- and; ireckoning betwixt James Cleland yg ante (de que 
vile ſupra ayth ganuat 1680) and in the mean time they ſtopped Lamingion's , | 
"—_ that act, Till they law: what: Littlegilh could add or alter thereof, 5B eng 

amary 0. 1683. James WOOD againſt Mr. Patrick Reid, (id. 15th; ar . = 
The Lords, on Caſtlehill's report, Find chat · the bond of corroboration given by Wood 
weis klicite and extorte per vum of metium, hecatſe 1 in rn hands; and did not 
James to prav prove chat ie was then in d chetefore reduced ide bond. unleſs EY 

ah Patrick proved ſome derou⁰ cauſe eee „ 
ranted mtu curceris Are 6 Fepuits: ſuch final tranſaQtions but they may be quarrelled, 
114, If che impriſa; | juſt and illegal. 24e, If the firſt rden desieet | 
(whereof the corroboration is given in priſon} did labour under ſome defects or nullities, 
or ſtood . diſcharged. 1 eee known; or were not cammuned ate time 0 5 
ä FE 8 neee bond of Qarrado ion. Vide 16th- January 1683, Tolquhon 2 TP} . 
Il 41.4683. RALSTON contra Wier; Robert Ralfton as having right from 
Wo: * in Hamilton by au heritabſe bond to ſome tenements there, for ſecurity of 


* 4 


200 merks' he had lent him, and as adjudger of: them, - purſnes à reduction againſt Ma- 

_ riow Weir his fiſter, of an irredeemable diſpoſition ſhe had got of theſe lands juſt cwo days 
before his heritable: bond, as früudulent, on the act of Parſiament. Wat. neee, This 
_ cale Falls mat under the compaſs of chat act, which allows only anterior ereditors to quarrel 
ant aſrtions made. by their dehtors, as the actio Paulliana Alſo did. ee 
3 5 nary caſes, Sen ſterior creditors are allowed, as in Stewart and Jackſon's caſe againſt 
nne hecauſe of che tract of the c betwixt them. 
mepue here an anterior ereditor | becauſe Weir during his very communing to borrov / Ral- 
TN 2 money gives this diſpoſition only tw 


o days before, and ex propinguitase temporis præ- 
e animics fraudandi. 3, Ne diſpoſition bears only love and favour, 
laratien that it ſhould be null if erer be returned be —Kemney'reduced the 
55 E ˙Ü . e Hore, 
Wherebyiir ſtill renhained to pe in poteſtate et bomis . r ee an e Lords 
__ anſwer. The Lords on this day reduced the F eee bs 
bee The: debate berwixt the Town: of and my Lond « Halton, now 
Lauderdale, anent the patronage and preſentation. al the: ſecond Miniſter there, being 
= 1% The Lords preferred the Town's right upon their dotation, former preſenta- 


N 3 


*;rions and poſſeſſion.” — ay 1 a ee 
1 "4 


RE nt the Town ef eee Bat . the citese lor dhe Toun Had- | 
_ , _ -  dington'spoſſcſiion was not fo pregnant and cle. 
aden die., At PRIVY COUNCIL. Campbell af Caddell bee for pro: 
. Aeing one Mackillican a Nonconformiſt Miniſter; and they thought to have gotten his 
poi forkeitec; but he had the man ready to ſiſt. They L ce. eee ee 
___ _ Duke's imerelt in che Parliament 2681. ” oe ern bf this, nöch January ze . 
9 . Several Merchants in Edinburgh, are purſued as importers of goods — by 
_ . the! proclamation of Council in April 2681; and by the act 2 following in 
Auguſt thereaſter. Aledęed, It was hard to refer it ro their carb, ſceing they might for- 
5 getz and it might open u door to perjury; and inſnare many The Council declared, they 
mould be obliged te ſwear for their importing and d Kung 2 A. year back from the ſummons 
__ and$eitation5 but if the Tackſmen of the cnſtoms, — * che King's Advocate, inſiſted for 

_ any prior contraventians or tranſgreſſions; ound, chopcnght only: nene it by witneſſes, | 
Ae m9 could not try them to give their oaths thereupon. - . ES 5, 

3 „ January- 72 1683. The caſe between Sir Alexander Farbea of. Tolgubon, Dalgard, and 

| Johnſton, ( 683, being heard: in preſence; The Lords found the 
„ lerters orderly! proccede againſt Tolqubon, in reſpect of 1 in foro, and 
e his bond of corroboration following therean,. tho he was in priſon when he granted 

| that bond, and tho” the charger's huſband had not fulfilled..bis part of the minute of 
5 „ cbntactz but in regard he found his own inability to do it, he had diſcharged it. ut 
- the was not u conſenter, and it did not appear ſhæ had any other proviſion, otherwiſe it 
would have been denatio inter dür um et wxorem, e by "his diſcharge. 
wan 47-1683. In the debate between. the Earl of Leven, nd hog to my Lord 

Meleill, and Mr. Francis Montgomery, for reducing the contract matrimonial between 

. Nr. Frantis und the late Counteſs of ase „to whom the Earl is now heir, upon minority 
enen, it containing moſt. r eg Proviſſons, of 10, 000 merks of a free annuity 
. 2 his lifetime, out of a crazy and brats tho his awn patrimpny. of £0,000 

mer returns ha 


3 77 8 to * * * brougli PTE. in to * A or to com- 
5 Dag | 0 , e 
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unos the ſaid alment to them any longer.” Then it was controverted, wherher rhe 


bolt ſhould? be Linlichgow meaſure, which is the common ſtandard for the whole king- 
dom or Galloway, where the wadſet lands lie, and is much larger than the Linthgow. 5 


„ L CIDT ; 110 8 vo * S. 
e EA Bs 5 8 = >. 
* * | 


pray 1. 7p 4424 We? ” They eitel in velialf of the Een, 
3 der Curators, he us heir, 

i 4 minor e 1:26; 461 D. de jur. dotium And for Mr Francis were citod, J. 11.5 3-45. 
3 ER 10 et. l. 44. Dede - Authentic. Cod." unde vir et nr. Vim, . a d. 
 dravor and Du qui-tia' poui⸗ ro infer Feſtirution? 15,  MinorenFeſſe. "3s, 1 
vis ietais-coprim . 5 4th July" 632: | _- mY 
ry roy eſi hazard; 40d char 1 Rich — EN 


f 2 were allowed) Vit elt de chargeable en them ax nepſience,” if they Gil it 


1 the * | f © xenford's Ci | 
« compoſiton'20 rom the 


plea anent the 'iends f Colfland'; and” Sir James An- 
g wich che Clefk-regitter in December laſt, ancnt the nature 


3 2 15 iſo ting Clerk te che Bill, dad k br might ſubltitore, were rational and- * 


) 566, muſt be rational, ncceſſä- 


8 Land it ere hard 10 leave a hucbend Seher, after the 
; — dis! — with's nich Jeretrix, with whon e expected the us cu 
5 2 there being no children omen betwirt them heard brayant and 


fun 
mall chat then he Sould have v Wonen 9 Ver. "the itn "Advocare affirmed our law 


| pans ** of he 1 el era . on won 18h ——9 before. ow ** 


76 be . parties to adduce before the Lord Drumcairn, à mutual hat was the 


eon and rental of the eſtate of Leven, at the time of the late Counteſꝰs t 
__ Mi/Frantis in'167 4, and what were the debts and burdens then 
5 . intent they mi 


5 diſiipation, by granting irrational, high and exorbitant unequal - in fa- 
| deen of Mr. Francis, 1 hat the eſtate” could! bear; that they hey might modify, 


= | me | * > For, the” our Jaw 
dees not require a preciſe quality inter dotem et dond 


2s the Roman law 


* 2 e n Werber their contracts of marriage, Ide, 


Mary 1 MANWEI Ls, Eaiphters to Dtumechran, Sprit 
s. The 1 ab on Salin's report, modified twelve bolls of NMctual to 


*5:Quring! his lifetime, as the excreſcent duties of the lands, more than paid Irvine the an- 
e, nualrent of his wadſet money: But the Lords declared, if the faid two purſuers did not 
bring kheir compt and reckoning to a doſe within a twelve · month, they would not con- 


VE ic will clear it mach, which of the two was paid to their father. 
Bodem die. At PRIVY- CO 


don updn Roſs; and bad robbed and driven awa ſundry cattle out of Sir George M 
5 — Adyocate's lands. The Lords f the 2,000 merk bond of cautiont. 


| for fifteen days, if he ſhould produce Glenmoriſton himſelf, 
xt und chat time f ſeeing he offered to prove, that it was not his men, but orhers 


Ron Was not produced preſent at the bar. 


Malcolm Advocate, his Deputy, gave in a complaint againſt John Williamſon, Provoſt of 


Kirkaldy, and the Bailies there, for oppoſing the Sheriff in executing the penal laws againſt 


"8 1 and withdrawers from the Church, dwelling within that town, upon the 
ute act of Parliament 168 1, giving à cumnlative juriſdiction. ed, The Magiſtrate 
5 beg not been negligent, but had teſtificates from their Nutten, of the regularity of 

people: Likeas, they had addrefſed themſelves to the C 
7 Sheriff's 
7 him, after that time had RR” 


\ e . 92 III. James 


might reduce the parts op 19 * . y2'7 5. | 


- 
5 * 
N 3 


affecting it, ro the 
ht conſider if her Curators had committed any devaſtarigtiz dilapidation | 


| difproportion - amounting to a leſion * our law both has, and : 
| 224 Fob. x68g: „ 4" e e SITY 


purſuers, + i ar 1682, us an aliment which their father was in poſſeſſion” of 


" 2QUNCIL, Campbell of Caddel, mentioned: ith January 5 
18683, is purſued as cautioner for Gwen of Glenmoriſton, and his tenants who had fallen 


O committed the depredation; only this defence was not admitted, becauſe Glenmori- Ef 
e The Earl of Balcarrhouſe, now Sheriff -princhjt of Fyfe, and Mr. Alexzuder 


and gotten 72 
procedure for a time. "Replied, The Court, which: they interrupted, was held. 
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| giving an exroncons verdict in! 


hafing right: 


8 2 — — — — 
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2 De to prove, * 


R becayſ his lx f amd 6 


dine poteftatis ; or even the g. | 
practice, the docqueting of writes to paſs his 


in their books or regiſters, the obtaining dec 


bloody Roman Emperor San uh we ae 


ment 1862; which, axe acts of indemnity.) 
plc money: Bur.chis Oblivion and indemnity, ple the 
lane drawn in the moſt. ample and. comprehenſive dane Geviſeanle; as mai 


- and that the vindifs privata et publica diſcharged by the indemnity differed from-reſtirution, | 
5 2 the vindilia priveta, was the confiſcation ot gaods, and. the publica was the inflicting 


1 8 1 0 Ns. #7 „„ 
N — a 


x 


Aſſizers, „be in 68 were eee . 
bail, are again committed to priſon, cl "hey only * | 


. wadſe ,on-ahe 2 —— — — 

Earl of Annandale, as —_— ire cantiones in chat wadſett. The Lords 
| and John Elev's comprylings now. purchaſed, in 

< the-Jeading it. But in regard, of che purſuers — and-allowed the 
< ſame gun principal, annualrents. and true deburſed. es | 3 
chis : The Lords having *' 


I cxceps þ 9-H iſt ries they ſuſtain the Earl 
not only as to the principal ſums in pry — oh and chi mmol, bur 

Ho as to the neceſſary deburſed expences; but they refuſed to. allow J 

ng for the Low: ev — AL "ROI | oh we C 


9 cove, — —— — — term to the 
ered to Thomſon or Trout: 
erm of the: Receipts; as likewiſe,/ to prove that 
ine's bond retired from him in the terms of the 
den, (in reſpect of Nairn the former Auditor's 
1 alance N 2 — 5 — the . — 4 


S- 
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2 and Jerdane s bond x, 


4 lace General of the Mint, Sir John. 5 — zer War 
(vide 18 November 1682) To the firſt article of the 1 ; 
10 „ the.« per coin w. 


allo by the general he pardoned=the. f. 
neither could the onerations be termed. | i0¹ —— ord s ro a 
ſuch writes and.eſcripes. do tacitely — Aa in their Jaſom. Ae en en, 
tur; for. tho? the Dockors make 2 great n efficac ales ueritale 
witantur, yet they teach us that any of the following clauſes rake i of vie. = der to in 
ſert in the wxite the words "#8 eee certa ſcientia, ex 22 rato, ] 
alluum do evacuate it; and with us, 


offices and ſeals, the preſenting them. Choral cr res, them — e 


checks and controuls, and more fit to purge an db fraud tion, above 

E inventions of the r As. —— proves che * = the — 
ademnity. certainly, cuts 8 or amneſties of all 99 — 

being land- s and ſecurities non tangenda da, e eee eee, e 


th; a& of Parliament. 1663, and er 10. Parlia- 
8 
FO 1679, is more a1 


neck «t unico itn, percuteret. 


ſecure Lauderdale and his party for the Hi 
11678, Sc. and the par 


tr RN re bels who. xo at Both e | 
colour to draw on the other. The FO in Fairy and Ker . 1 * 1 
in Mr John Kincaid's 1ſt March 168 2, found that the ſaid indemnity dig not 1 a- 
gainſt. reſtitution, and the civil eſſects of damage and intereſt, but only from puniſhment, 


the perſonal puniſhment; which, two were, only remlitted by the act of indemnity, but no- 

wile imple reſtitntion. A diſcharge that Sir Walter Seton had got from the King: of his 
tre e eee eee gu m 1 
e will affirm that this e 79. would, 
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cr ed for in the Exchequer, 
2 — te the Officers of 
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2 b ee feſt 


1 . ee 
init only ac und repel that al 28 
« fig dieſe ctronerations extend no farther than to the qu: 


: Sk .. 


ded ied on he wry. "3 


=”. funded on the a&t-of Indemnity, ane 
1 Table in reſtiturion, in quantum 


fat ins e pros 0 


* 1 * 1 LY . 11 Lak. ” 
yet it v Wo be fir ed Avid they doe to give ir here 


It beingifarther ailedgei for n and the eter Ofkors ie Min, tha 0 more 
. with e ben ea de adjudged to belong to the King but a twelfth part, 8 
pfeportioß be has of the filver}- and ih alſo the price copp 
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with bis wife in tocher, to the prejudice of bis creditors, as was done here. And accor- 
ding . they having met, with the reſt, of the Lords conſent, declared they would modify 
5 ther) Jointure, 8 ſhe would accept of the ſum of 6000 merks-in full ſatisfaction; which 
. the accepting, then they ordained her to aſſign her jointure and contract matrimonial to 
James Weir her child's tutor, for payment to himſelf; primo loco of the 'annualrent of the 
Lad 6000 merks which he was to advance to her, and the reft of it among and for the 5 
behoof of the creditors of the pupil, according to their diligences; and fo they preferred e 
the tutor to Gartſhore,. who. offered to ey my wann the: 6 mens” money N wad ' -, 
en him to her right. . - 
March 23. 1683. Edward. FOUNTAIN, a aga — Aube and Margaret Lani," 15 
ted by Caſtlebill The Lords turned the Balles of Edinburgh their decreet into a 
übel, in reſpect upon the production of the tack it was expired, and they had uſed a warn? 
ing apainſt him, and ſo taken off his tacit relocation ; and yet the Bailies had decerned - 
him to be: repoſſeſſed. 7 7 
EFodem die. Sir David CARNEGIE 55 ee 1 Smith and Wee . 
nnen of Graham of Crigie, reported by Drumcairn. The Lords refuſed to allow the —_ 
payments made by theſe tenants to Barbara Ramſay, and Lyles ber children, : becauſe, "oY 
«tho? they had preferable infeftments to Pittarrow's, yet being called to his decreet of . 
* preference among the other creditors, they are not ranked there, and that decreet 
. preference was the only rule for paying; and allowed the reſt of the articles of their 
. diſcharge: Only ordained the prices of the vietual to be calculate at the Sheriff 's fiars 
for theſe e years.” Vid. zoth current. | 
Vor- I. Mm m . March 
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his neareſt of Kin . the Cathcar = by him were 
conjnacł probation. to both parties ag 10 che value of the 
4 commifnon to Ireland for tr Ving the above mentioned points. 
w; bill, che Lords 31ſt March 1683, refuſed to grant commiſſion to Ireland, 
value of the jeweis, but allawed he value to be proved only in Scotland; 
1 to either party; . ners, to prove their own propinquity of 
—_— and crenaers t prove the perions propinquity to the Colonel who are called 
3 in theit decreet as likewiſe; ? Ir proving: the time of the mother's death, and if the Colo- 
13 ſon ont. liued his mother: And for that effect, recommend to Arthur Lord Viſcount 
rece ive thc carhs and depoſitions of fi uch famous witneſſes 4 hall be adduced 


8 = To before # tor provar the points: above memionea. Ft $75 Fes 00 771 n r | 
- Eodes die. Rt PR I COUNC L. Nr. Irvine Miniſter; at Innerkiething, and Mr. 
1 ſue Stew art af Roſſyth, Bailie Ferguſo „and Mr. Malcolm Moulin School- 
5 „fer extorting: the ſubletiption-.of writes from an old woman there, called 


= her was ing; and far. impriſoni the Miniſter mbo had ine 
3 cautioner in a lawborrows, and for [rf | T1 rte bel is admitted to ee. 
8 Vid. i 2th Apri i heut. Ale W 1 


5 | . . T ß] | 
g | The: Earl 4, W Winton, and Lady Carnwath, purſue Kann "bog doctor Li- 
3 os relict, for delivery of their pers Jying in bis hands, (vid. z2ad current.) The 
3 Lords found they would: be 0 fotes exhibitions here, but would: remit them to the 
Judge ordinary; yet they ordained i it in this caſe, in reſpect of theſe circumſtances; that 
the Doctor had) been the:Earl's feryant,” and had a great truſt of his papers, and died by a 

fucdden, and an 1 (being drowned in York's ſhip · wreck in May 1682,) _ 7 
3 and therefore ordained the whole papers to be produced, and inven- 
a e Doctor's as the Farl's; and that upon oath, dens, Lundy and. Abborſ- 

| adult defences d aden either upon n ane to the De 
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. ob«Mirg Robert: Hodge: 
N | writet of the minute of tha: decrest · arhitral and th 
> USAF and Teervints," 4 aud particularly-byi the: the af Fleme and Sandy, chat the ſaid 
3 n the beg ginning has born bis gftate and ig ſince macle is gate, by Sac e 
„ Aetter Tate bis in two places of it where Sir John Seat — ncoerat0s perf 
poſe upon the relt of his eſtate; and that, it has nh other vitiation in ita and that it * 


2 BS. kr Barns neither by himſelf. not others had any wean eee eee Bere in 
this proceſs, to blunt Lady Margaret Hay his ft her's proceſs, 


With her: Let tue enemies ke left behind: arewailedt 
I they fought; to counterbalance and ener vagejl | 
Ireland 1 5 is 
. zas a renumcigtion 


| Eplew de. HOGG of erden convrienity Bere 1 Arch 20, 
5 ec by Boyne. The Lords ſuſtain Hogg's u Healer, _— 9 


ex reduce the dereret of declara- 
© © tor of lyedemption-obrained-againſ-himiſelf,-tho!.his'tith 


Abis goed fre: and n ee wits ww his faber t 1 
N 1. 1 n & + art Ed oh 2 1 ; yh eh alto >. 3 I Boas 
15 —— 9 Eddem die. Sir David e e of ; arrou | 

"il Lenbidciation of the ſaid renanties. thokoth bull, beam ir mes ene 


* "af and which could n 
. «exceed 204. tho' there es due a 
Hh 1 Sir pong Rochead: their "Clerk being, Fandel an ene 
mia Undrew- Ramſay and all chat had Born office- pay Am 8817 4 5 : 
= - qe hear between the Chancellor and Tresſorer, the Exchequer refuſed to ſuſtain | 
: private burgeſſes inſtance (o as to make it. atfio vere: Pularts Yo | 
: democratic, like Thomas Annello | 
mary! ; but found. by the 36th'aQ Parliar 
| come 'in- place of the old: Chan 1 bis air) may call any 
- Uecoiiht, how they ſpend their common g thereiore ordained the Magift caves rand 
. the gen of pril next, to exhibit and; r that he-might-1 
75 them, and take notice of any helps-br: informations ſhould be given him by che eli. 


ens or others thereupon; and ſuſtained this ſummonds at leaſt as an intimation by the 

 inhubirants to the Magiſtrates, to ſatisfy them how they have employed ſo yaſt a yearly 
 Eommon' goo ;conform to the words of the ſaid 2 fth act. Bur it — for 1 5 

men ko purſue ſuch actions, was to allow rhem to purſue Officers of State, which N 
aul; (ſee che popular Pp 2673, and Sir John 
1 lately cn wick: it of perjury. that "hm Goody the reſt he gill 
_ offered ro meddle in matter n by attempting to accuſe Claverhouſe of exacting fre: 
quarters; that only be longing ing and his Miniſters to quarrel; and it was not 
* thbughr/fit do diſco! alitking. of money from Burghs for doing them good offices. 
Tet in 1664, 1 fd Mr: Patrick Oliphant was allowed to accuſe Sir Johm Fletcher, Kings 
Advocate. This proceſs wus deſigned to > nm 15: bribes had been given to Mini- 
(lets of State; or the Ducheſs of Lauderdale or oth rs. which the Treaſurer called the 
e 0 F iniguity which behoved to % od ng dan 6, fo 
Dodm die. Between Garmelton and Steveaſton,. The Lords der the interlocutor 
ck the igth current, and found: Ste venſton liable to refound and make up Garmelton's 
—_— that the water ran not towards his mill as it was wont to do. Tho? all the ſer- 
vitude Which Stevenſton owed him in law) was only a nuda patientia thro? his ground, 
auc chat the channel of the water was diverced caſa and by ſpeat, without any" fact 
* deed on Stevenſton's part, and could not be returned to the former channel,-- 

April a. 1683. At CRIMINAL COUR T. Robert Hamilton Preſton's e, 'Ge- 
nan to the Whigs, Balfour of Kinloch and other fugitives, being in Rotterdam cited 
to pow on ſixty days, are forfeited in abſence. James Stewart Advocate and en 
denounced eee only s rr Sec of them the diet in continued. | d ee 
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March 1683.) Heriot's hoſpital in Edinburgh, and that at 
F ums and annnalrents. Suck 
ir layalty. are ranked ſtrundo loca, 
of theit ꝓr 3 and no 


ſums q and t he dteſt . tertia lata, for the ha 


er Gn rn 
eee | CO John e en Miniſter. o Cham 
was hit 1 — rarer ſeveral 'timies arcempred + and ly with ben 
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DUAL COURT, Mr. 


| 5 3 — COL 


Kota 0 with: Se William Tarte to Sis Williaw's ry — to Sir W 2 and. his; fs. 
; two and he: adhered to his right; and the Treaſurer aſ- 


. egg in reſpect of his infirmity and age. 
— ban 3 but e 16 


* 
| 5 . 


ö 88 — Ea, de 
0 ery ſive; ws. it is adjnited and laid on by the act of 
creſce to the King's uſe. This will. dale it far exceed 
5 8 01 erling pen | / 1 7. as. mo af . * 25 ob EF Q 18 1 * -pe88 Bis 75 8 
Wn \"M vfron's proceſs. wencionel 2d of Aug xt 1682) againſt Sit James; Dick, Ge 
8 2 bis . to prove what en 3 2 they were by it, gave vriſe to demand 
5 this" warrad- ang. com miſſion from rhe. 1 But otherwiſe it is an arbitrary encroach- 
| E _ TE people, f 2 u in giving the ſaid exciſe;;- But this now A 
2 6 Commilioner of. Exciſe from: — ſuchidiaris bound, as to ſuch ſhires and 
King Treaſurer ſnall aſſumè in his on hand, and ſet to Tackſmen or 
vithitanding nen the town of Edinburgh made to this, yet on 
is oommiſſion was paſt in Exchequer, impowering the Treaſurer 
„ zen in 1 85 thires or burghs in ern 1 bas been 
28 Th hardly hs! hires, r yd: chat profit to the King's T eaſury 3» ( they think: 
ung i as rational, ſince the people paid it, that the King ſhould get it, as to 
 Pockeredl up b private menz but this true way was to haue 8 dhe Cale gecreſce to 
the pedple narly the town of Edinburgh; ſor in many places there is deficien- 
4 7 made up by a ceſs on the land: rent, there is ſo far from being any excreſce; 
ck appoints the exciſe and impoſition to bei ſet by the Treaſurer 3 with, that of Mid 
and Eat Lothian, (fot by a bond of union they are conjoined, and if it were broke, 
- #Falſt'Lothian exciſe and brewing would fall pe WR By mort; but is made up by the 
e 1 they paying in to the tom of Edinburgh the tack. duty they have 
been in uſe to ger for itz. théſe yrars bygone; ſo that if there be any profit to be made a- 
Dore that back duty come-in to his Majeſty's uſe;>— And accordingly 
Hugh Wallace Caſh Keeper intimated ĩt to the town of Edinburgh, by way of inſtrument, 
that the Treaſurer deſigned to aſſume their exciſe and impoſition, and required them 
to concur. Which they at firſt refuſed, but at laſt yielded do ratify the tack. of it he 
had ſet to Sir John Young'of Leny. This was looked upon as a great inverſion and inno- 
vation of that eſtabliſpment of the exciſe by th 14th act Parliament 1661, and the act 
anent the cuſtoms and exciſe in 1669. 80 that by this the King, Who formerly had only 
A grant from the Parliament of an annuity-onr of the exciſe, of L. 40,000 ſterling by 
peur, may make L. 60,000 of it: Which is an indirect impoſing and leyying of money 
without authority of Parliament; and tho the King now ſeizes on it as espero, 
wulle, yet the eaſe and. abatement ſhould. in law redound tu the Brewers. So that if one 
merk per ball ſhould compleatly make up the King's quota of L. 40,000; ſterling, were 
er be no more 1 "And _ conſidering the act of Parliament in 1681, it 
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5 1 May 1. 158. Ae PRIVY. CC NCII., The f abberton pariſh * te , — 

85 Ninjan Paterſon, their late Miniſter, foe delivery.f &. whe Kink Bible, their . money, 5 1 

Aud the conimunion'cups, with the keys of the It is e the Biſhop of - 7 
"© Edinburgh, and if he cannot” agr. Res e 1 him 80 charged wit! nng 
25 0 / HS oe pany, Bo N „ * - 
Ec: 1 May 10. 1683, This day thore e ge row his he dat ; Privy. ounciliiand  _. 
"Exchequer, beating the final ſentence and derecininati 2 S 
de Mint. vin. That whereas his Advocate having: obtained a lecreet againſtthem before 
the Lords of Seſſion for L. 72,000" Sterling 5 168 3,) and he wrong „ 
 - theeminene Tervicetihs: emmy rs hr late General of the Minty. now: Earl ot Lab _—» 
mad 880 Sterling for his part of; it 3/4 Whereot Latte, Keriggabe King eis obs = 
Chancellor, and L. 4, 000 Sterling to eee of Clavechoule; with this declaration, ug "> 
oo 4 Lauderdale and his n 2-C | of 
Aua rec rien 1-year ago) in eee of..rhe.C or „ dben, be ſhall be fer the 
8 bela um of L. 20,000 Sterling, providi g. he give real warrandlice out of ather lands. - 

Auch againſt all the late Earl of Dundee's creditota, or their conſents ; and that it contain — © 

8 in atk de dec ng chat Ginſiney and nerkiething fall not under it; and 5 

ſe thall-have power t erde. bouſe, aces ps parks, of Dudbope with 4 

ry; Dundee r un ts from the Chancellor A 20 years "IS 

Pure I Konch Saw wines Sons o years, becauſe of the great dependance and ſupe - 
1 2 As to Sir John Falconer late aſter, the King fined. him in 4 years and a half's 
| "ll vent of his Whole eſtate both p al, beſides the. bullion, in his hand. fe hs 
"was made ſo eaſy, | becauſe they had privately force i him to give his brother David Fal- 

8 —coner a bond of 9,000 merks. And 5 | James RalconeT,. late Warden's.ſon,  * 
and Alexander Maitland: the late Counter-warden, in 6;years ir whole fortune 
tho there was no paſſive titles proven againſt the bel, and not ſo much as a decreet againſt — 7 
_ "the ſecond. This way was taken with thir two, becauſe Mr. James's father having hang - 1 
== hinifelf, as was reported, his ſon. refuſed: to pay any.compolicion for. bis eſcbest, ew. 

ing a right he had long prior to liferent and all, denuding his father, and much debt upon 

mn: Andi it was to force: the ſecond to demit his place of Macery. It was ſaid, the — 1 
dir threo laſt were given to the two Scots Secretaries .O. reading of this letter, I foun eg 
it likewiſe commanded the Earl of: Lauderdale to diſcharge any relief he claimed or bad a- _ 
/ gainſt- Sir John Falconer as Maſter, or the other inferior Officers. of the Mint, This was 
a miſerable reverſe of fortune upon my Lord Lauderdale, for all his ſeryices, and a great. 3 
document to all Stateſmen of the 1 and inſtability of their offices; Ang 1 it was no. 
Wonder to ſee the Lords unwarrantable and decree reſtricted, they having decided 
© fuphs ſome very odd and irregular: Paints in ir. Vid. infra. es July 1683, er 1 up: 
Tis 14 ck the Chan cello a. uderdale 3 
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cold not Hil eee e Yo there were hear * 
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Tupon the 30 of. June, me | 
27 80 Bale Bailie Te 2 y," who ſhould: n 8 the town eg 
0 4 | eee . wh "cal Rarony ; per in reſpect of the cuſtom, che Magiſtrates 14 
 burdened-to-propare all-nocefſaries 3 and wanting a /hangman-they ſent to Irvine en, 
Then prockmation was made, inviting all 1 to come in and info rm the iw 
Leſmahege men, MWberrie A nighth day of 
Murray one of the Ki 
3 as: the ey wete carrying; 
from Edinburgh Olin, 10 8 
Seen their: treaſon and murde | app 8 
WW | EEO gr * 


* and foc-4atelian toMr, — afaGuarion' 3 and [hed 5 mehr 2 Tuck 
oY 2 then bangec W «nd. 1 e en TY chains beſides b mu 


. . 2 mos 


chws 


ff Pothwelſhiels, Hamilton of Raith, bann Hane of Parkhead, were bite i in ab- 


ener: Tho“ ſome of them were py to have been merely. i {9 company, vith Ain? of the 
rebels, without any arms at all, bur only aſteff in | | oY 
| engag ginſt the King in arms: Yet the old word i in our dae i iN in 
tho!" ko 
_ Mogtecnculi.and Monk z the firſt:thro'.infirmity, *and;the ſerond becauſe of an Cath 
| never wore ſwords; Fr by their. Counſel they were more formidable and dangefous than 
others. Vid. ſupra Septemb r 10th 16585, Le h and Temple, herg, naked preſence . 
* ace ions is uo. gu > but in treaſon it is otherwi Nota, 'Thi y 
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drawn and abſented themſelves from it. 
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8 «of me il: her dende name and deſignation, and that it was not taken furth alſo 
4 againſt him 3 ſcęing in the deereet of removing obtained againſt her, ſue did · not object 
4 that her haſband was not called, tho Kae Fe other SF r dener _ * 
nn eee e —́r t hf  : 8 wor. 
1 Eadem die. Jobn Seton ig Aberde 2 changes «the relic of >; 4G on a «clear 
pon dlledged,: Her huſbene by a charter party with the fad; x John, was: e to him 
© dby the freight, becauſe he had plied. the voyages; Auſiwered, This was not * de 
- diquido in lipuidum, becauſe his plying the voyages abode probation; which anſwer, the 
Fords having ſuſtained. they offered to prove the plying the Voyages by chat charger's oath, 
which is an inſtant verification; and the act being thus extracted, yet the Lords on a new 
bill, allowed it to be proven er out de furę; ſceing quod mom poteſs. -liquidari  habetar pro jam 
- == they only decerned, ſuperſeding extract for three or four months, that if the debt 
be Iquidate betwixt and that time, then the compenſation was to be received (which was 
reverſing che act, ſtopping a liquid debt upon an illiquid compenſation ; and allowing a term 
to liquidate it, which is; agere id indinecte we gre direlio fieri_probitetur ; and tho it be ma- 
derialſy juſt, yet it is a great relaxation antient form. See the Oey decided in 
Dury. iſt December 4626, Balbegno; and 6th. December 1622, Campbell. 
Aalen de, At. the PRIVY. COUNCIL, There are mutual li bels between Jour Scott 
Lady Snadon, and David Moodie in Montroſe ; he complaining, that ſhe reviled him as 
"Pan c. and ſhe ailadged, that he eruelly beat her: Both are admitted to probation; 
5 Bailie Miln was caſten oO 7 a witneſs. on the parity of the late act of Parliament 
in 168 13 that he had married the 3 .tho' he was a common witneſs; cited and 
L them both: But David Moodie paſt from him; in which caſe, I think he ſhould at 
> bear his, expences., W and e David was excuſed from being preſent, on a bill and teſtiſicate 
| that be was $ indiſpoled alſo a commiſſion was e to ee of Dun, me — 
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made a he had fallen and broke his arm. Fid.. 3d January, 1684. : 
_ «oh Laprie | of Black wood, and Laurie the Procuraror 1 in * 4 reprieved wy s 
U, a8 to the time of their execution, till April „ Ae 4 © ”_— 
"November 23; 1683. The gaſe of Agnes Cy and Parr c & Telfe fer 7 5 hy Rnd, capt 


Reidl Printer. being reported by Blair; the Lords advocated the cauſe 0 ons 


b 1 of Edinbufgb, where he was I ha for having 7 0 and abſtraftcd _ 5 | I, 


TI ͤ ˙ ( ̃ ſetters. g,0n this Wow nd; that they had a. 
=: _marily: ched his houſe, and finding ſome, without cognol, Icing they. were his his own. or _ .. — 
3 E impriſoned bim ; and the libel 1 did not bear, . a8 er of Peace, or Ink 4 _ 
- _ Kodem die John King, having. yah the 'Deaeon and Incorporation 5 be - 2» 
2 Weavers of 0 fox incarcer him "Ing 3 tho; he. had a ſyſpenho: on 5 WE : 2 : 


I; years ago, ſtanding undiſcuſt, on n this 
8 Leith, Ft. without _ Royalty. The Lords ſer. him. at 1 


7585 1. John Weir of Newton is dn by, order of. The Committee of Privy Council, "i 

ia reſpect hy a precegnition take OE 

and furniſhed one to Bothwel-brid 2 

=_ - to get back 4 mare the Whigs bad robbed him of; they alſo examined him if he heard — 
agp thing of the En lich plot, bane he had been this Taper, et London. k mitigated id 

: ; ſomewhat that he ha taken. the: Teſt. pods VVV be 111 aek'9 RT = DD 2 

„I. Earliton (conform to. his Majeſty's command) being brought tothe Coon . 


* : 


5 : 1 2 8 it never being intimate to them; and ſeeing their Incorporation Changes 


* 


ds be tortured, he throꝰ fear or diſtraction roared; out hke a bull, and cried and ſtruck abou „ 

him, ſo that the Hangman and his man, durſt ſcarce lay hands on him: At laſt he fell in a — 
Moon, and then reviving, be told that General Dalziel and Drammond were to head that, | a 0 
_ Phanatick part, and Duke Hamilton was on their ſide; -which improbable things made 


y not hinder. to Work in 
185 „and fined John Ker the 
Bow maſter of the Weaver · trade for contemning their 1 Fin. þ £x ,20 Scots, and ors, 

incd.him;to be impriſoned ; cho che preſent overicers. of the Weaver knew nothing, of, | 


is, real ſon, that 


zacon” aud Officers every other year ;, and ſo they are not in the caſe of other 
„ Tbere was a wil ren in by the en eie this, founded on [Their . 


kalen dis, At P VV 2 | NCIL, the, firſt- leet made For. 1 — 


15 winde was rejected, becauſe not free; aud the Magiſtrates ordained 10 make a new. 7 


Which they 1 and upon the zoth November, elected Charles. Murray. 


1115 8 


witnells had deponed e him, that be had ſent ee 
e, tho! be. ledges, he only. ſent, bis wite's — 


chamber, 


* 


ſome call it revery, and others, a politick deſign to inyalidate all he ſhould ſay; and the 7 "i 


I 1 3 were ordained 2 foul and COS, to 6 8 his Ons if they Judged 


160 I * ; and it will render our propre e ee ro reſtrict | oF ad in T1 5 


4 «which they Found 55 ee interruy tions ſince that TP 3 55 this becauſe in 


as alſo tg, e xl 


bo i H By 3 1 
January 16835) * 
ut an interru 300 „ 
ere aint it; . 1015 e Was 15 crid- 


1681, they. found the ſame in terminis ſo decided between Hepburn of Bearford, EPR 


- « and Brown of Coalftoun. — Then Sir Parrick Hume alledged, This citation produced , 
for an interruption could go no further than the libelled ſummons of declarator on which | 


it was uſed and execute, which only craved Brownſbank-mill to be demoliſhed, in fo far 


9 a8 it was prejudicial to Linthill's-mill, in making it regorge and ſtand a 0 water; 

_ _ which he js content be yet declared, and ſo reſtricted. Anſwered, Tho” that be adjected 

_ * "A cauſe, yet the concluſion of the declarator is ſimple; and libels before debate, are oft 

_ formed at random. Replied, That it is limited by the premiſes, et limitata cauſa limitatum © 

 . producit effetium ; et aflus agentium non operantur ultra corum intentionem. The Lords 
e found the ſummons only qualified; and ſo the interruption could extend no further, 


but 1 to ſecure Linthill's mill, againſt all prejudice of re-ſtagnating. „Then 
995 8 : 244 | | RE Linthill 


4 * 


TT. 


8 of fie as he c 


c . Hebr ; 2 er reprobas approbure anplius 
- . _ reſfarion is dpponed, ts this is proponed,” and 
ber poteſe my land tome years, yer when 1 geber kim 


; calc about the eſtate o Swinton, the Lords found Swinton's 


| 3 Wale; lem, his Infticutions, Tit. 24. p. 45 3 8 * 
1 2 : * violent poſſeſſor's right of poſſeſſion might be jomed with Sir Parriclts/-a 9 n 


3  viſſearion for. that effect. Ig 5755 ee 


De by s reduction againſt Margaret Brown reliet of Brownfb« 
Unkeas they offered to prove ſundry other interruptions via fan. The Lords directed 2 
 commilfion and viſitation of the mill, to conſider how far Sir Patrick's -mill-dam,-occa! 
_-.: reſtagnation or regorging of Linthill's mill; and allowed each party to name à com- 
HAY 1 miſſioner i in thax country to be Judge; and admitted to Linthifl to prove, that Margaret Brown 


5 poſſeſlon,) 

Re <onfeſtarion, and in a W ei cauſe; and that mill once going, cannot in law be [topped 
e interrupted via fatti; as Ho tells in Lauder and algen 

8 * alſo Stair, zad June 1667, Hay of Strow ay. COA RH SRL e 


TO + bur the Lords adhered to their | 
5 Hlowes | an incident 8 to Sir Patrick Hume, to recover that contract bet wixt Ayton 

_ "and Wedderburn, whereby Ayton is obliged to do no deed againſt this mill but by courſe'of 

wy 295 after fight whe fir 45 will confider What the interruptions: Which Linthill hall 


1 . 
con joined” with: his own, 9 of: \ urn, ot's 
rights he had reduced, and vided the” mill 1 ihe: N no 2 

| - equi. ntwered. Te 2810. ki 1 
repelled on this round; that 


poſſeſſions, 'w 


account of my preſcription, as if 1 had. poſſeſſed myſeif ** At ERS: tad - 
ee ben —— Fe en: | 
donator to his forfeiture; and Sor inton x poleſlion of 
Bruntſtone, Was violent and unjult.” See Seajr, © oye ly N ; e Was: 


5 1 at "3 5 iy 2 . 


ined with bis, cho“ he was 


"This cauſe being again heard on the th 0 December; 


. years poſleſſion of: Keno ee Halls of laying in bis dani: head on Lint. 
WE. < hilf's ground,” and decerned; . dam head de net with its height, make 
LE ©  * Einthills wan de re-ſtagnate 3”—— Lat offer NE Rey A ee 


e 5 
er in; Linthill'fannded on'# new: in E 
ink, ef her right to the wilt 


* %s 


It being again called on the Gy of 


* 


IS 
_- RR 
* 


offeffor of rhe faid mill, (tho” ſhe was neither Sir Patric 


s author as to right. nor 
and to prove his ather! interri 


tions via fahi; the? it was after an act of litiſ. 


n * on eh 1 25 Nails, 1 0 8. 


Againſt this Sir Patrick bl in à bill, which procited 1 ne \earing on the 12th L Do. 
ormer intetlocutor, with this addition, that they 


ove were uſed via Fant, Walle operate againſt the foreſaid clauſe, and if they be receivable. 
. G. Lockhart contended for Linthill, that an interruption via fabi, by throwing down a 


1 He or dam, Sc. might be a riot or crime in itſelf, and yet fuch was the favour of inter- 
' ruptions in law, that Lawyers allowed it the effect of a legal interrupt 
Advocate alleged, this was-to invite men to commit inſolenees, and to break the publick 


on The King's 


peace; and chat nemo debet Tucrum reportare ex ſus delifio; and that it were worthy the care 


132 . ; - : 
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of a Parliament to diſeharge theſe tumultuary interruptions via falli which have been the 


riſe among bot - ſpirited Scotſmen of many diſſentions, and ſometimes of bloodſhed, as in 
| Carmuck's and Waterton's caſe, and many others; and the throwing off one feal is as good 8 
— > Fe as to throw down the whole dyke; and becauſe the King's Advocate va - 
Imed himſe 
„ ruptſons, Sir Geo. Lockhart took the freedom to ſhow all the defects of it, and the many 
cafes it did not obviate nor provide . via fan 5 ame bare 
ZI effect, Per. J. 4. $20. el 1. 5. D. de uſucap.. . 


as the author and perſuader of that a& of Parliament made in 1669 about inter- 


" November 29. 1683. Agnes and Jean Watſons, contra John Scot - in *Belford re · 


i os by Pirmedden. Aledged, A diſpoſition was null by the late act of Parlianient in 1681, 


cauſe it did not defign ths writer and filler up of the witneſſes names and deſignations 


at the tail of the writ, and that it was not . e now by condeſcending on the writer. 
The Lords found it no nullit) that the i 
was not mentioned nor infert.” 


Dt the ſum, the creditor's name, or terms of payment, or marginal notes were not expreſt. 


erter of the witneſſes names and deſignations 
It were a more material nullity if the filler up of the date, 


©" Eodem die. Sir Andrew DICK, contra reported by Pitmedden. The Lords 


55 « found, a back-tack in a wadſet- -right became null, and incurred thro' not payment of the 


el back tack duty by the ſpace of two years roperher, like a feu by the 246. act of Parliament 


8 5973 tho' it contained not the uſual clauſe irritant, that PA caſe two terms run in the 
third unpaid, then it ſhould expire: and found that irritant clauſe equally inherent de jure 

_ if it were expreſt ; but found it purgeable at the bar, or before extracting, by paying 
bs 640 the bygone back "rack duties.“ The Lords ſometime now allow them to be inſtantly = 


rgeable, even where the write contains an expreſs clauſe irritant in gremio. They had 


N ded the feos WOW: 7s w in the of of tacks, where two > years we $: runs: $0 the 
" NR” 1 . 
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. Thomas Millen ds in "Edi ab ER. coke fouls. « Rache, reported _ 
- by Saline. The Lords found: the prices got at the: roup by | Raths Curator to Margaret 
pn nom Wilſon's wite, ſor her: free pleniſhing, (6. e. deducing always. the. 9 3 
4 of the roup) mutt be the rule by which, he malt .compt, and not the prices given up 
> at random in che confirmed teſtament : | And declare him not liable for the annualrent 9 
ei, the rouped goods from the time of- his receiving, in the price, but within @ year after the 

2 . 


„And find the tutor mutt. have retention of the annualrent of the years. 1646, and 2647, 


7 as conſorm ta the acts of Parliament made in theſe years. And that the curator is not 


_ 6:liable-for the annualrent of Cockburn of Ormiſton's af not. uplitted by himſelf, but 
in his hand by bis minor after her majority, 0 Keep it till ſhe cal & for it; unleſs . 


e curators 100 merk Scots yearly for his incident charges and deburſements upon Mat artet 
Spence the minor, nous tbe purſuer's ſpouſe, and that over and above rhe. 200 mer r 


* yearly aliment already modified to Mm; 3 (as obſerved by Stair 16th February : 66 ” ; | 


Spence.) There was a bill given in againſt this by Bailie f Men. but i was refuſed. 
| Vide 16h: January 16 %% c by 


"I Jolly, et e contra, mentioned. 13th March 4683, is reported by. Fiemedden.. uy 
* reduction and compt and reckoning againſt a wadferter for bis. intromiſſion more 
tha payed his annualrent: Alledged by "4 That he had a reduction depending of the 

-purſuer Jolly's title, Which was an adjudication, -,viz. that he had adjudged lands for a 
. debc on «change ney her- to enter heir to her ag 8 . whereas he * 
8. , and not now. 5 and be behoved 75 5 on in 1 his reduction 
1 — 0 ; Ss N Lords Os, to take, in his 3 


1 hoy 0 9 ; wy nay ak. to 1 205 of. 1 ap ES „ 
aiſchprged to officiate by Mr. John Wedderburn of Blackneſs, Clerk to. 


12 being 
2 Bis z he gave in à bill to the Lords complaining of it: They referred it to my Lord 
um hear them; who reported the debate, -v:z. that he was only-a ſervant and Og. 
: 1 leafure, and ſo removeable; and that the principal Clerk was accountable for all under 
-him, and ſo ſnould have the diſpoſal of them, ſeeing their errors may indanger him. An- 
He had a gift from Sir William Bruce, and ratified by Sir James Anſtruther; and 


bu without proving malyerſations they could not ſummarily turn him out. Keplied, Sir 
= dot che Regiſter's deputes theinſalves, and. ſo. could nat delegate,) ended with themſelves. 
„ Lords ordained Mr. Hary to continue in the exerciſe of his place; but allowed Black- 


ce- and Sir James Anſtruther's deputations to him {el ecially they being 


nels to go on in a reduction or declarator againſt him upon malverſation, or other grounds - 


1 chought ft. The Under · clerks of Seſſion were very glad at this interlocutor; for 
ide contrary would have been 4 preparative for them to compone with every maſter that 


cams in above them, tho? they bad paid largely at their firſt entry. 
But upon a bill. given in by Mr. Wedderburn, on the iſt of December, bearing hs 


| 7 aer he went on, and that Te being a member of. the Seſſion Was obliged to aner 5 


mmarily-on a bill : the Lords received "bis grounds hoc loco; and in the mean time durin 


dependence deſired Mr. Oliphant to for bear exercing. — Then 125 altered this, apd 
. ordained him to find caution el en or bis fidelity in the office. J id. 8th Js 98 


nuary 1684. 
Eodem die. Thres Cudddale men ont. of. 3 aide of Monkland, Leſmabag = "We 


| Dalſerfe. are hanged at the Croſs of Edinburgh for being at Bothwel-bridge, and 0 


. _ the King's authority, calling him a tyrant, and refuſing to ſay, God laye the- King; ; tho 


& reprieve was offered them if they would do it. 
-\Decamber 1. 1683. In a competition of diligence between Bailie þ BN Gantthore, 


SR Walkinſhaw; Watſon and others, the creditors of umquhill Gavin Weir; my Lord Pir- 
medden preferred thoſe creditors whoſe terms of payment were come at the time of their. 
- Intenting actions, a little after the death of the ſaid Gavin, and that before Gartſhore, of 


| Whole debt, divided in three payments, the firſt moiety only was then paſt; and minded his 
-own-'caſe. againſt Paterſons, decided ſupra 17th July 1678; and the caſe of Charles 


1 Charters there cited, where arreſtments on bonds whereof the terms of cel the terms ed 


| dome, tho poſterior, were preferred to prior arreſtments on bonds wh 


the terms o 
8 were not come 3 and hy * will bald! in other 33 


o 
* 


beginning af the ronp, allowing him that time to put. it in 4 ſtock and lend 05 out: 


MNodember 30. 1683. LT he cauſe Robert Paterſon Cardaer i in the Ge agpinlt; — = 
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„ pactianedd wick him that he ſhould - pay annualrent. for it; and farther modify to the N | 3 
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- - if they i in their former oaths meaned alfo thir lands now condeſcet 


1 


from it; and Bartolus ad di. Il. refuſes it. Maſe, 
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e . 3 ith 1 the LWas pur. 
w a divorce again{t her before the Com̃mi Vier af Edinburgh for her adultery,” and. of. : 
fering to prove it by women witneſſes,” and ue eomplaining of this as illegal; the Lords 
on the Regiſter's report ordained this point to be heard in their own preſence,if. women 
_ could be received. 28 habile vine js ag atrimonia hy Ow ocean Vid. s 
1 1584. e det ds he TP „ 

December 4. 1683. 13 Sir Johib-Hiy' of Huirie's recognition int e e, 
cee 24th March 1683. Ide Lords having adviſed the depoſitions anent the rental, 
found Sir John had proven that more than the half of the: ward lands were alienated, and 
ſo recognoſced. . But Gray of Balgerno, one of che creditors, being minor, eraved to 
be reponed apainſt chis tion, K for the Londs had refuſed a conjunct probation of the 
rental againſt the King and his donarary) becauſe her tutors offered to prove the half was 
not alienate, in fo far as there were ſundry lands, part of the ward lands, yet Were not in 
Sit John s rental; which he had either. e or held lower than what, abey. truly _ 
WW. Anſwered, This is not competent no poſt didifeita et publicata 4 nia, and that 
ob metum ſubornationis; for elſe chis would open a door to perjury and obern . 
wee when parties found they had failed in their former e e Neplied, MI 
l 1efion-ſhould repone againſt 1 „ WO Goes web 8 ww. 
. _ December 5⁰ "The Lords e 00 in — of Muiric's ; 


e would not ſuffer ne . any wieneſſes (wich whom. Sn, * 1 
| Medged he had practiſed theſe twenty days in to depone for him,) upon the rental: 
But decauſe it was aſſerted that Sir John Hay's witneſſes were not e AS. to the, 
- <onicealed lands, therefore ordamed ſuch of them a were mag paßtive to be re- exa 


not rightly interrogate ſuper adaquato : ſubjefto of: the whole. ward/l ads. dr many 
Cauſes are loſt, tified and enn e by the careleſs examining of ſome. ee and 
_ the hettoring at m terrifying of others; or -3dhy, by the Clerks either hw ii or e 
ping our and not writing many things ſpoke by the wirnelfe . . 
As to that point, if a minor or bis tutor may crave to be:reponed: contra probationss 4% 
4 tutore ſuo omiſſas, the Lawyers and Doctors are extremely. divided.) L. art D. de minor. 
ons it, and repones them to allegations omitted by them; Hut J. 39. cod. gives an exception 
dive-de-probas vol. 4. conclus.. 1236; Pe- 

rexius at tit. cod. fi adverſe rem judical. minor. reftitui. Petar; «and others, are politive, 
that minor qui tntentionem ſuam non probavit, etiam poſt teftium- e eee poteſt per viam 
reftitutionis. ſuper iiſdem articulis alios teſtes producere, if he inſttuct his leſion, thus viz. 
that meliores: Bebit pro ſe teſtet than thoſe quos antea produxerat: Which meets exactly 
7 terminis with Phony” s.caſe; Jet it was urged on the other hand, that when a minor 
ſells land to defray debt, a probation; is led on both the rental and the debt; and on this the 
Lords give a decreer of vendition, finding the neceſſity of a fale, and whereon many ſecurities | 
Of lands in Scotland ſtand: If a minor were afterwards reponed againſt this probation, and 
allowed to ſay, my rent was more than it was proven, and my burdens LEY it would 
bocaſion a 64 inconvenience, (more, it was ſaid, than all the Hay's and Fotheringhan!'s 
eſtates are worth,) to looſe decreets on probation, and branle the ſecurities of many 
| heritors. ——The Lords found it fo tickliſh a point to repone a minor to a new probation, 
chat they waved it till the Parliament ſhould fit, as egens' detifione imperatoria, and as yet 
' no law for doing it. See a parallel caſe, of a cautioner admitted to lead n 
by witneſſes,” where probation had been led already on the ſame alledgeance at the princi- 
pal debtor's inſtance, 1 ith December 1637, Earl of Kinghorn, obſerved 1 in as 8 In- 
* tit. 10. Of conventional obligations. Vid. infra 23d February 1684. war 
December 6. 1683. Some Weavers of the town of Hawiddy, to the e 5 5 19 9, he 
ing fined and impriſoned by their ballies, for breaking the 43d act Par. 1661, by their 
Working linen: cloth narrower than an ell and two inches; they reſent a bill of ſuſpenſion 
and charge to put at liberty, which is refaſed q becauſe they had not, conform to the act 
of Sederunt 21ſt July 1675; by an inſtrument intimated — the incarcerators that they 
were going to preſent ſuch a bill, ——The' that act ſeems only to ſpeak af creditors im- 
2 their debtors by letters of caption.” Whereupon the 1 obeyed the 
ct, and intimated by an inſtrument, on the"1 1th December 168 3, Forret reported the 
bill of ſuſpenſion to the Lords, ho refuſed it; and ordained them to depone if they had 
© wrought any linen under that breadth, (for each was fined in L. 20 Scots and impriſoned 
for their contumacy in not deponing, and till they ſhould pay their fine ;) tho' it Was al- 
ledged what they wrought under that ſtandard was at the deſire of the Ladies and other own- 
ers of the ks; for their own private uſe, and they knew it was neither intended for 
markets. nor to de tranſported abroad; Which ſeemed to be all that the act of Parliament 
— to e 3 yet 12 Lords thought it __ afterwards come to markets or be 


„, „ tranſponed; 


ern vonds s or ; SPSSLON, „ 5 


1 — "ON they tle found the Balles competent to IP them, this * * 
Fe of a Barony. See the act or proclamation” of” Privy Council Fe een 
4 ee enen es. 

Dodem die; At PRIVY COUNCIL, ſundry of ths Burgeſſes 0 Edinburgh, Jo mat - 
5 for Herr own' 5 


preſents bill of ſuſpenſion of triple poinding, - 10, Againſt the High- -treaſurer, an 
1 Wallace the rap Jet :Caſh-keeper, claiming the fines. of all ſuch as were ' heritors, 
/ _ eonformto the acts of 

men 

| _ fury. 246, Againſt Sir James Fleming late Provoſt of Edinburgh, claiming to himſelf 7 urs 
9 fines of all beneath heritors, as being: then Sheriff principal; and 3tio, Againſt. 


compendi are ier ręgalia and the King's jure corona, except in fo far as he by himſelf alone, 
or With the Parliament gives them away to his ſubjects; ſec Craig Feud. lib. 1. Dieg. lt. 
5 hs the acts anent conventicles, Cc. expreſsly reſerve to the King the fines of all beritors ; 
and that propriiſſimo Joquendi modo landlords within burghs were ene being infeft; and . 
chat inet and berizor were termini” convertibiles. Anſwered, That the Parliament had not re- 
ſpeed landlords in Burghs by theſe acts as heritors, dur only as merchants and tradeſmen 


| and claſſed them differently; and had not impoſed their fines. conform to their-valued rents ; 


| was pretended, chat Sir James Fleming 
 -other Sheriffs and Lords of — by the acts, and that deter minatio relata ad plura deter- 
mmabilia omnia equaliter det 


© creet-arbitralof King james VI. all unlaws are appointed to be applied to the public uſes; 
1 and by the town of rinburgh's charter in-1616, ratiſied in the Parliament 1621, there 
| ial clauſe e e incorporating all mulcts, amereiaments and fines to the 


oy burgh: Replied, This can extend | only to mula impoſed by acts 


f e good of the 
then made and in being, 


their fines did exactly quadrate to that proportion of the eighth or fourth part of their ſtent 
for their lands within burgh as is impoſed the acts; and for all the reſt, whether heri- 
tors or not, found by the town's charters, they belonged not to the Magiſtrates themſelves 
for their. own uſe, but to be applied by them for the neceſſary uſes of the town; and that 
: Sir James Fleming had no right further than a deduction and allowance for his charges, 
| and trouble in purſuing them, and obtaining decreets, with a farther encouragement 


5 keeper give in a condeſcendance of all thoſe burgeſſes fined who were heritors, and What 
correſponded to their proportion of | valued rent, that the a ſnould belong to the King; 


5 Dab. 5 

Net day, Wing the mth of: eee Sir 52 Fleming gave in a bil founding on tle 
King's Letter to the Privy Council in July 1679, deſiring them in civil cafes to remit the 

_ fame to, or adviſe. with the'S ; and therefore he craved this competition might be re - 

_ ferred to che Lords. This was an and ai. adhered to ie former r Vide 

 - loth: April 1684. 

__ +» Eedem die. 8 PRIVY. COUNCIL, ha. Land: Lingen is Nebel to be Provolt of 
Lithgow, in regard-of Alexander Miln their former Provoſt's. negligence i in executing the 


only actual trafficking merchants to be admitted as Magiſtrates of Burrows. 

3 8 8. 1683. Baillie of Littlegill, and James Cleland merchant, as he who ſtands 
bound for.Littlegitl ro Lamington, that he ſhall clear his father's Chamberlain compts with 
the Marquis of Douglas, (for which Lamington's grand-father was cautioner,) give in a 


Parliament! in 168 1,) againſt his creditors, that he might come in and clear theſe accomp 
it not being poſſible for Cleland to do it without him. * The Lords found this cafe fel 
not cor the terms of the ſaid act of Parliament, and therefore refuſed the bill! © 


Vor. I. 1 | ro on 
ch N TY. Wn : | 8 ö ; N | 


or rheir wives abſence from che Church, or for private. irregular-bapriſms, 
| ined laſt winter by the Provoſt in contiderable ſums, amounting near to: L. 20,000 ens Þ 5 


of "Parliament: made againſt theſe delinquences, and conventicles, - 1 5 
16%, appointing the fines of heritors tranſgreſſors to come into the Tre: 


2 Magiſtrates of Edinburgh, who alledged they belonged to them, to: be e 
to tbe poblie aufe of the Town. It was contended for the King, that pnarum mulftarumque 1 


baving personal eſtates, and bad put them expreſely in a contradiſtinction from heritors,, 


— —— boot whe rg L. a0 would be eluſory. And whereas it 
right. becauſe Magiſtrates were claſſed with 


fs A was: anſwered, Magiſtrates were not like heritable 3 
Sheriffs, or for lifetime, but meer curators and adminiſtrators; and by the famous de. 


and not to thir late penal laws. F The privy Council after 2 warm | 
debate, found the King and his Cafh:keeper had right to all fines of ſuch landlords, where 


f and gratification for his diligence, (to invite others to execute theſe penal laws,) to be | 
755 modified by the Council. It was thought it would have been juſter to have cauſed the Caſi- 


their rents were within burgh 5 and fo far as the fines impoſed on them quadrated with ane 


but the {uperples of che ſaid fine, in fo far as it mkcondah hey, ro go to the uſe of the | 


 ecclefialtical laws.” This is exprefsly cantrarz te dhe at of Parliament in 3609, _— 


bill to the Lords, craving a protection to Littlegill for a month, (conform to the late act of 


December 10 1683. At CRIMINAL COURT, many of the gentlemen who in the 
| Civenir were pannelled for OM and ee with robes, and were liberate on cauti- | 


y © 5 . . \ ö 1 
* © \\b 4 * 8 4 K ie CEC by * $ \ , WIL 
$5 NN a Fa uk l : f 2 . WIEN ; 
OY * 5 88 we” 0 a Fo * * 3 * * a # FR 
: . * «4 * r 1 * * 
NJ þ PIG. S : 5 2 3 * 11 . 


4 \ 


Baz . < ; x 4 0 
3% . 9 * . 
1 x 
1 . 6 F348 ; Aa 
% — 2 W n N 


F * f 
* $ 3 9 e v 
5 5 | N 2 ct 82 : 8 
** bo 4 2 — F OBI PR — 2 2 ” Cheng 


away; * 
of April NEXT, dy | 


4 x 


4k , a "ey B05 p - a „ 5 1 

8 . 3 „ e 

8 * $062.26 ER CES Not WD 4 . 1 G 
* . . go) 3 ; FR! ; | FA : oy, + 4 "5 IL 3 * 4 


* 


= 0 60 on 1 8 44 8 5 Fee 
a th unter x 
1 reported by the Clerk Regiſter, 
biw or a petty riot of raking 
to exceed L880. 


ee e 25 ekt a . e i 


2repare matters; fo that the reſt of the Ce to do ſave to ra · 
their concluſions. ? There. 4s. nothing to be propoſed. in Council, and no account of 
fs, or recommendations to de tranſmi itte to the King. but by ee : 


Earl of. Lauderdale an the decrect- nem bk 2 

commending to ee and him to agree about Dudhop and Dundee, and each 

2 18 0 "Oe 
AE 


= mo end held even * the from 
ſee. his a4 N i i hoes 


es before them; eh de Lords ED; Yet 


| n «vip 0 weekly profit reſuting and; riſing from the uſe of them, which Ws not in n other _ 
2 E— ed, and therefore this damage meu be rep: ral. 4 Tbe * on Forret's r 5 — 
: | 1 | * neut, "In LA | | 3 | 2 1 3 
| lese che el . 
——— of Ar 
bi i{coverers bf <|e Flory bard 
| the le of f Mah, 
to write to her and his friends, 
= 
| r 2e; and ther the eannot read hor enpbund them”; bat hat all the letters the 
—_  geti{ffhengcknowiedges correſponding; whit : wife ame s "traitor" CORTE in 
| he Fun were not ſatisfied with — to their top 
__ in all-haſte; ſonc fer ür. George Campbell in the Canongate, and one Gra 
3. Phe Town Cosneil of Edinburgh, make an ng 1 
| reward to any who hall diſcover a conventicle within their Burgh. 
- *Decehbeti20% 168 3. A cauſe purſued by Mr. William Gr 
= Weir, wer reported by-Forret : The debate was upon an heritable 
ment te inſeft ; the ereditor dies before the term of payment of the annualrent, no infeft - 
ment having been” taken on it: It was contended, that this ſum was moveable before the 
; denn ef pep mene, (as in other bonds only heritable by; a clauſe of annualrent,) and ſo fel 
| ſeeing ot begin to be heritabſe 'rill the elapfing of tlie term, ef 
| e perſonal clauſe for paying the annualtent; an 
une 1627, Nicolſon contre L. Where an heritable Tun) | 3 
was found moveable; and buch a fon s as this by che gift act 
| Parliament: e eee een, et chis is by wirtte of chat ſtatutse 
et the Lords found no difficulty in this eaſe, but unanimouſly determined it to 
3 table; a imo momento it was ſubſcri bed; like a bond payable to one's theirs ana 
aſſignies, ſetluding his enceutors; as being the parties expreſs meaning and defign to bare — 
ſuen fans heritable ub inne whereas in the cafes, ie is only the payment of the ann 
| naalrent, and ies term being come, that makes it to be repute an heritable richt; becauſe 
of old before the Reformation, ami radduu our annualrents by infeftment, were (to elude 
| auch evacuste the Canon Law prohibiting uſury,) on! conſtituted by fafines our of lands. Ng 
au Juproy zd February 1681, Sir John Maitland: Sy. 7.0” RAT a0 PO OS FIT TC . Bm 
0 _—— | Tho eaſe between Sir David Thoirs Achtes ans Sir 3 Forbes of „ 
MY ng reported by ,ords found by the qualifications alledged on, —_— 
4 © Tolquhon did act as pro. tutor. aut thorefote muſt have 'no more allowed for the gift F 
| award, bur what truly he paid for it to Sir William Purves, and grant 5200 A 
2 William Purves to depone What he did get therefor; as- alſo ordain Tolquhon to = 


de thereunent: And find,” That 'Tolquhon' muſt compt for his intromiſfions with the 
win e the ward- lands! Aud us to then article of the inventary of debts founded on / 
10 hon, to make up the onerous: cauſe” of his diſpoſition, find it muſt be allowed to 


8 e C > Tolgelds;-- 


s 


.- 


| doing, he is to have allowance thereof out of the rents of the lands uplifted:by; him; 2 

. = i che rents do fall ſhort, the minor is to be liable for the ſuperplus ; and remit to the Re. 

pPäoorter to conſider the inſtructions that the debts in the inventary are paid by Tolquhon, and 

do allo what he ſhall ſee inſtructed: And find, chat Tulguhon's obligation to * he 

|  _. minor of his ſecond brother's portion was. a leſion, in teſpect he was not ery 

1 debt g and find, chat Tolqubon muſt compt and. reckon not withſtanding of his defence 
founded on bis expired compryſing, in reſpect of the poſterior tranſaction los the.fum-of 


10.000 merks, Which the Lords allow him with he. -annualrents.; tho den tranſaction 
= never Nile e bits,” feeing h ob. a 


0 
ht, W 
obtaned a eee e 
. ; 1 , 5 fe * 
7 * „ 4 
7 N 1 * © 
* 4 5 5 8 7 3 4 


Nee a 1 8 thang 1 10 


5 ings” | —— 1 = 
= 2008 in. vpn dis i Mſpalition be tanto. -As 2 ſuſtained the — 6000.merks reſt · 
ing ta the relict and children do come in compute of the onerous cauſe, itfer 


reſpect they find. 
tt Tolquhon was not only obliged to relieve. the minor, but alſo to pay it and tetire dib. 


28 jarges: Alſo ſuſtained — of 2009 merks 8 to the ſaid John I urbes or his 
1 . creditors at the ſaid John's ratification of the diſ on after his majority: And allow 
5 Sir David the purſuer to defalk out of the ſaid articles allowed. to To 


qubon as the onerous 
„any int roiniſſion had by Tolquhon with the mails and duties of the lands, and other 
goods which did belong to John Forbes, before the diſpoſitionʒ and grant a mutual proba- 
1 tion to both parties to prove the rent of the lands, and Hang 8 inen 
die in chat county 5 and remit to the Lord . — to make che compt. and to 
dee effect the Lords may find and conſider, whether W. ino 
1 bargain and diſpoſition or not; and find. To quh exclude che purſi _ 
-. " ne compryſing. in reſpect of the minute where dy he bath tranſactec and reſtricted. i it * 
3 * þ the ſum of 10,000 merks; as to Which ſum of 0 10,00 merks V th the. nn en 
” * ..  Hnee the date of the mifute, they ſuſtain dune comp [ 58 | Org IN; HOC 
| tor. that ſum. ide 24th December: 1684. 1 
Eꝛealdem die. Captain James WOOD: anon ag 1 nent 
55 Janilary. 1679, was, reported: by Caſtlehill. repelled che nts My: Parc - 
founded on, acquired from Sir Geo. Nicolſon. 25 — 2 (or which: he paid him 2000 
merks) as no ſufficient onerous cauſe to ſuſtain his diſpoſition from hixfather-n-law Andrew, 
Balfour, becauſe Wen do Hu amn ee n 17 months potcrint,ts James 
Wood's right of his eſcheat. e ra rev e is 


_ Tale . Sir William PURVES, tis Majeſty's Solicito ng w_ agai 


PE ſt Mr. 
Ed James Keith, and the E. of Mariſhall was ade: The caſe was; Sir — . — 
3 „diſponed a compryſing of my Lord Gray, and Lord Mariſhall their eſtates to 
8 James Allan Writer to the Signet, who in the warrandice takes him obliged not only to 
Warrant the formality and legality of the executions of the denunciation of the appryling, 
Dat alſo the reality, verity and truth thereof: thereafrer Mr. James Keith, alſo. a Writer, 
+,” having acquired the right of this compryſing from James Allan, not for his own behoof, 
(aas was thought;) but for the Earl of Mariſhalt's -uſe, he deſignedly (as is affirmed,) to 
come back upon Sir; William Purves for his ſpecial warrandice foreſaid, cauſes another ap- 
Priſer of Mariſhall- and Gray their eſtates, raiſe a reduction and improbation of Sir William 
Vs appryſing. againſt Keith himſelf, as now baving right is And tho” in law 
after 24 years from the date of an appryſing, one. is — bound to produce tie executions 

of bis compryſing, ſeeing the ſame Meſſenger who denounces the lands, is oft · times alſo 
55 Judge to the decreet of appryſing, and that * are looſe papers eaſily expoſed to periſl- 
ing; yet if they, be produced, they may be impoven as falie:; And ſo Mr. James Keith 
tamely produces the executions and all; and the two witneſſes therein being examined, 
they depone, they do not remember that they were adhibite witneſſes to that execution, 
or knew that Meſſenger, or were ever upon the ground of | theſe lands; whereon the 
Lords impraved the execution and found it Haile, Sued! is hard,) and ſo the appryſing 

; falling # in totum, Mr. James Keith recurs back upon dir WilliamPurves on the-ſpecial con- 
ception of his warrandice, Which he had — — given too large. On chis Sir 
William Purves raiſes a reduction of that deereet of improbation on thir three grounds: 
im, That Mr. James Keith had loſt his right, becauſe by the 214th act 1594; Members of 
the Seſſion are diſcharged; to buy pleas; ita ef, there was a dep proceſs on this when 
he tock a right to it from James Allan. Auſioered for Mr., James Keith, 1, He was 
* dben A Nos, for he * deſerted bis 3 about * e two wy 
„ . 2440, 5) 


pn: etiam ann 


| Kd are undet plea, and one takes a diſpo „„ 
upor dene back-bond, if 'this would be e of the Wa ſeeing: this i is BO, a form TE 
* Sir 15 Pareers ee reaſon of dion . th hat this rant made ws acquir- 8 


n 


6 


in ar „ Narwel of Dri 


- - whe pry of this act againſt buying pleas? 


Tyis being denied, the Lords before anſwer, ordained Mr. James Keith, the Earl of Mari. 


9 „ I PE. 4 2 5 i 4 5 N 
L 0 . * : * 1 q : f 3 q 
4 J L 26022 1 L ; * N * * * 3 7 \ 8 J OW. A 1 1 La 
f & I 1 4 ; 1 5 85 1 8 a. If L 
W *% * wa Y * * 4 1 8 5 * PY N : 
BY * * 0 A 8 
Des » 5 ; © 4%" \ FS ns fy 4 # 
% Wer o : 1 * : : $4. : * - $ 8 4 4 : 
x £ . ” : 3 N EY uk? . 1 * — 5 1 & Ac : , ” * 1 
- " ? „ Y F , . N . N ; * 5 % 6 ' 
4 5 : * * * * 8 * { T9 q Wy * 4 1 2 2 3 B 132 
TRY 4 2 7 © N va" „ 
„ 2 ** 7 
80 $0 | : 


3 bi rrp For re ng for: he. had 8 it from Mir. SING anoth 


will with kim ; et privilqgintus contra privilegiatum non utitur ſuo privilegio. But 3tio, Eta. e 


m9 cop dr ef 8 See Bunz. 16th November 162% Hope contra br 


ee oral 
cation adjeQed-totheudt is only the deprivation of the buyer; as was decided by the Lords 


See Stair Tit. 10. Of conventional obligations, $ A 


cred, Tho! the ſaid act mentions only depriv 


. pry Horning ſo, then it is contra lem, et ergo ipſo j 


auſe and value of che plea itſelf. 3e, Vinnius ibid. ſays, peng nonnunguam ad- 


the laid act of Parliament Drocee 
; aft that che tract of the Lords deciſions bad hitherto expo 


it o; an 


Ades th alter laws, ab imommoda urged againſt them; and that arguments ab inco 


tliament diſcharging penal 


t ſeem to fall under the 


cauſa neceſſaria, as for relief of cautic n. | 


payment of debes, it will not hinder. but 1 may purchaſe them. 4, Nu. 


ſition to N 05 to a member ot - he Selon in 


25 


Trait) 8 


. in by Mr. James Keith Was to tlie Earl of Mariſhal the debtorꝰs apparent heir's beh. 


6 and amy others Sir William. Purves condeſcended on to be examined anent the truſt. 


Phe third reaſon of reduction was, that nothing, ſhould take away the executions of a 

 compryling, eſpecially poſt tanti temporis intervallum, as twenty ſix years, except the clear li- 

quid and poſiti ve depoſitions of the Meſſenger and witneſſes, . that they were ever 
employed in ſuch an act; but here they are not poſitive, but only as to their memory, which 


1 


Wilter, and'Sir William Purves his author was alſo a memberof the Seſſion, and ſo they were 


_ "ve e in che kale of the act of Parliament, the moſt that could be inferred from the act i "= 
mot loſing'ef the cauſe, but -only. deprivationz even as a beneficed perſon? s tacks. ſet for 1 
r tine than is allowed by law are not declared null by che act of Parliament 167, but 


Nottats excerpt in Tee non Pai dxnullands allure: "Even. fo kere, all the cereifi-. 


micoltrain 3 and on the penult of july 1 pg McGill, obſerved 

'Dury. 3 Tractate on 
| Redudioniny ire gra lib. 1. queſt. if. cap. 1, who is clear procedet non annul> 

Wo med i ho alen panam,” that there the act ſubſilts, 8 5 

tion; Net che {aid emption muſt be _ 

; e- the der is conceived -in-thir terms, '& It -ſhall-nor be leifome,”. ad 

_— ther ure nullum; at leaſt declarable : 
K 10 5 null u reiben > 240, Loco pene ſuctedit damnum et intereſſe partis ; - which is hers 


wiarioni aus, and fo it is both Bull and puniſhable. Fet the Lords fonnag 
ded” now aunullande. atum ſeu emprionem, ſed tontum ad irro- 


| 8 there were great inconvenience in ſuſtaining ſuch ſales, but they could not redreſs 
it, chat being work for 2 Parkament, and that judges tied to the laws as. they were, had 


0 ought not to move Judges to recede from cltablihed laws. Quæritur, If the acts of 3 
* ſtatutes, or the act of Grace in March 16 74, diſcharges allo. 3 
2do, If lands in dependance be gifted, the, ac 1 
5 ne ie compaſs of the prohibition c of this act. 3, a 
3 4 Seen allignatien tea ves litig ic ſa be er | 


| mayeaſy forge = fo long a time; and that it is probable they were witneſſes; for they 1 0 


_ dwelt inthe very next land to thir lands denounced and appriſed; and it is ordinary to take 


_ we witneſſes from the . * 0 e was ** then decided. Va. loch | 


January 1684 1355 3 . 
2 Fate M.,. os PRIVY. COUNCIL, ho were” tu „ Ubels a or com Mr; aint; Go. 
James Rochead Clerk of Edinburgh: The frf at. the inſtance. of the Magiſtrates and Mi: 

diſters of Edinburgh, as Truſtees for Hetiot's. Hoſpital, and James Kirk reaſurer of that 


_—_ For” bis lacrilegious removing march ſtones ſet between his lands of Innerleith and 


ofpital's ground adjacent to him, and building a honſe within their march, and appro: 
a N h belonging to the Hoſpital as if it had been his own, and turning over the. 
2 of = ve water of Leith upon another of their haughs, and thereby rendering it uſcleſs | 


| thro'ſand 3 and alſo for filling the ſaid water full of great heaps and mounts of earth, which 


_ being carried down in ſpeats, both wronged the Canon-mills below it, and the mouth of 
lar bour, which is the chief Port of the King om, and Portus are placed inter regalia es 
by Craig 77. ule. lib. 1. and has filled it with fand. Sir James raiſed a Teconvention,. de- 
nying the removal of the march ſtones; and 9 the haughs were his own property . 

_ md that the Lairds of Innerleith had in 1659, a mill- dam thro” them, and that his moats ot . 
earth did no prejudice to the water, its natural uſe being to convey, awa' the filch of the 
eürth z and chat in ſo long. a tract of the meanders of the water, it could no more hurt 

dt the mills and har bour of Leith, than the muir-burn of Scotland did by. a chimerical 
ww to the: Wines of France; and he produced declarations under Balmerino 8 millers 
hands, that they — che * * found no N done i to their mills, ' He 
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= | $6 decorate and improve big an 3 us: he: pleaſed; 9 85 Tine Bale Fabeln 


oo Fore and he denied his ſubſcr erik the 85 | 


1 - "does not meet, not being granted for debts and cautionries due by umqubile Walter Scot 
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ing bim 


1 5 
tymaciouſly and ungentilely ealled bis wife a lurdain and tracker: - „„ 


* The Council found che bel relevant; and admitted it t p 
ton, Caſtlehill, and Abborſhall to make a viſtatien on the ground of the lands, and to cxa- 

ine wvitnefſes on the points af the bel, and to tepett . d 1.9 
The ſecond complaint apainft Sir James Rochead was 8 Atrhur Ber, to | | 


us impriſonment; in ſo er en de had ad given ble's eee eee — YN 
| _ Exption) in execution till Thy 


and yet he 1 on the Weiinelday 
Sir James alledged thai the Hof entivg —. nd PUNT] be 


chat in euſe he brought him not 4 ft 
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CON NOI, Daniel Hamilton C Quaker, r, and O cer of Sr 
Aceh al 1 % cotiveens Sir Walter for the riotom breaking: up t 
of! 1 pony where the faid Daniel bad 300 dolls of meal lying, Sir Walter a 
cels. to ſoit _ OE x f 1 ee lde re- 
. tence: that the othet _ to lin e eee . 
2 jonries "for ie ina het it would have 8 un, 
= our: their: 16 polls of meat each fon teen 


reenock e d und of Curth wi be 0 — I 

e them have Ins, and good harbouis in Clydemouth; and cach of 

} i andy 3 another all they can. Ie was: admitted to probation, 3). - 

"Donde e . Morifon'of Bognie having in p; orp "Alexander | 
: | Plains to the: Lords hb | 


ea to crave 

ee ealled in all the Advocates;) 

Uh and to lie in priſon during their pleaſure 31 but 

« "hi & like 1 4 in Scales Deciſions lath July 1668, Mr. David 

9 1 Keith." © In England up Le 8 a man — 7 
eee, blech were jult to be introduced alte wh V 

dan die.” Mr. John Calderwood againſt Scott of LY gun 0 ane « «the 


4 5 Aid defender that The ier letter e is uh e d0 be the hand- 
write Ps Andrew® Calde rwood ; and repel the exception of improbation hoc loco, as 
3 2. nor, now competent po) enen i cauſa; the ſaid miſſive having been; produced, 


3 


And te pay 1883 wetks 
4 _ 9 — Vue 


9 in modiim eu ab ne reſerving action of improbation a5 acc ds of che law. And find 


the pur itle pr ion of the principal bond; and that the oaths 
taken in the incident: do nor prove payment and find the general diſcharge produced 


1 bree, James Catderwood, but onky in relation to dibüs betwixt umquhile James 
1 ae and James ire An Tea: the compenſation- for the Ze. of ö 
; upon chat part b | produced Sete che Hike ws for the ſome 
1 FER and year of God Ry 25 gee en in de Ticket was compted for and ſtated: As alſo 
_ *ſuitain che receipt under „1 William, Scot's hand diſcharging a part of the ſaid ſum, 
4 to eide the ticker: pro canto, the purſuer Always proving the ſaid. en welt to be 
the hand: write of the fad William Scot, and athgn the toth. of next for prov. 
ing; and grant din Pos both * for that ect; buy decem forthe f per en. 

_ © what is. craved ro N77. 8 
: 5 Faden die. letter from the King to his effion is read, bearir that when his Com- 
N of the Council ſhaſl in pains of law call for their opinion 'E; * the Lords nad 

de obliged to give, their advice and judgment to them. r 

. e 24, 1683. At the CRIMINAL COURT, Thomas. de i6«qpyrnelled by 
King's Advocate, and James Nicol Smith in Lanerk, and others 4he-neateſt of kin of 
4 90 le Hogh Nicolſon, ſervitor to the deceaft Sit Archibald Primroſe, Fox killing him; 
at leaſt for piving kim a morral ſtroke on the head with a ſtone in his folded-neive, where- 
* he died After fix months pining away. Thomas raiſed. an.exculpation on theſe two heads. 
"Any ſtroke he gave, lc ha. 4 was in elke de ence "Hugh and ompr. 
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g 3 TP at + og. ber cauſa: phat ng ry 5g more tha os. | 
Kew mw and it is offered ton be proven by the Phyſicians and Chirurgęeons | | 
bim, chat he died of a conſumption and a fiſtula be. had before the ſtieoke; yet in Me. Wil 
| ham Somervile calc in eco. he was found rews bund, tho' Beſſey Renton whom he 
rück lived eight or ning months after, and ſeemed to have died ex. malo rgimine; ing 


be had not offered to cure her See anent this pretty point, (which it were fit a 1 
2 Rint und determine to forty days, or ſuch like time, hat 11 may not be left . 

- We Ware emen whodenal Root ad 37, Chtiſties and icart. N N rim. N. $593 . 
| Zaceh- Queſt. "IE cb led 40. Tit. * * 15 227 515 og * bY 8 5 . e (7% I OD 


tof kin, and by DAR of. afythmear mad. 


POP "ow an aſſignat ion to the aſſy thment tram the defunct, in his lifeti A——y 
: proteſted againſt it. This will got binder but the King's Ad- 
men be laid — Hs FOE inſt ad OA _ 
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Sete, by 8 
Jece N . 


Lor n abbr = Commiſſaries 
b allowed: them to-take  wamen- . $0, prove her 
ity and above all exception; and therefore remitted 


4 ö ebared in preſence and = . 21 be 1 


- 


n eee ee of religion, (1 believe ne: 
here ba been more adulteries than fifry committed ſince; that time,) and in none of 


de dr dere can be little | 7 

bas not Been uſed in 120 years ſpace; and tho; the edit de /eftibu, be permiſſartum, 
tt except fuch as are ſecluded and * we can ſubſume that women are I 
| Gio we "us," cap." 34. ftatut. 1. Nele I. And Craig ib. 3. feud. Dig 
8 waſculine/ 1 reprobated the teſtimony of women witneſſes, 


ating” whe feudal law. cap. 
_ peprobaredz-and/ it is remarkable that Gothofred in his notes there, ſays even women 
Dong dhe Romans were repclled a teſtimomio dicendo in divortiis, which was as 8 
"Wh *folennis with them; and this comes preciſely home to. our caſe in hand. — 
. Leo'nllo,- among his other "equitable laws, by Novel. 48. diſcharges women from witneſſin 
"IF he Canon Law does alſo expreſsly debar them as. inhabile witneſſes. See allo, Maſcard. 
E robar, vor. fm & marimonium; & Phil. Decius ad I. 2. D. de Heeg. ene 
1 incapaces; & e e ad. Pd! 9. D. de fat. hom. 1 recenſentar 25 goers . 
De onditio\ feminarum eſt pejor viris .: And for women witneſſing, ſee Menoch, 
e jud. queſt: cafe 528 See de teftibus fol. 10 j % Cad. Fabi, cod. it 5. C V. 
55 3 confiſtoriale in _matrimon. & Tacch. Yueſt. medico · legal. lib. 2. By the old 3 


5 Women were repute is perpeiua tutela, and ſo were no more »dwilible than pupilsz which 


(Sax0hito : —— Cauſe matrimomales ſunt: cauſe graves, et in jure equipargntur 
= een. The diſſolution of a marriage is a cauſe drawing much fatality and 


5 ſbandal after it, ſo in the opinion of all Lawyers cannot be proven % per teſtes omni ar. 
feen majores. Lot in James Bonnar's improbation lately, and pcs Te other falſehoods, 
«JM Hut only” *quoad effetium civilem, non © em, the Lords have received women. a8 wit 
1 eee e nor other inferior Ju dges: can examine ex officio. Our 


Wipudens Ha Carſani 1. $'5. D. de peſtulando. Let not. women become maſters of 
a lives,” yor of oor” + pag, and reputations, which are yet dearer to us. im, Mo- 
deſty and ſhamefacedneſs Wes them. ade, The 'economick employments within doors 
- #e'@jough;eo take chem up. Ju, Their paſſons of love. anger, 3 n 
Kigh and boihng, and ready to tranſport them to; great extremities; . induced 


8 to depone againſt an innocent Lady, in the hopes to ſucceed her in ber > ry 9 


e alſo many things urged why women ſhould be received; that jure mano in, many 
s they were . delle, Oc. and in all occult. cafes and crimes, -wiz. 't# 
Iuerperio, parts ſuppoſiro et infanticidio: and adultery uſes. to be managed as occully as any 
thele;* But Maſcardus voce teftes, conti. 1366, affords a good diſtinction and ſolution 


3 


1 thick where things are occult and ſecret tam An quam an, ſo that they are done 
5 -eorhmonly in the preſence of none but wamen; theſe women, & + teſtes. alias inbabiles ad- 


e z Put if it be ſoch a latent act in guibus tho au no men interveen, yet 4 cn. 
7 e well Joon: RN e 
. r 


n ; 
1 | N | * 
NW 8 i 


FA I . * 
e 


* * 


| —.— them 5 Fnerks, the diet was deſerred Anplicners On, one Browns 


Legit ers were ſought, and about. fifty. proceſſes; of di- 
will doubt dat 


' were women adduced as witneſſes; which tho* 8 negative argument, yet concludes. this | 
:cellity-urging. us now to all fach a probatian, which | 


ſing of Cato, date fræna imputenti fexui, mor domi e evaſur ; „ ; 
j! 


ws * ” 


4 lib. 2. feudor. where feminine . wr 


* 


— 


1 


_ Divan laſt,) 50 have. 25 W of Crighe, r. George Campbel * 
thei. They firſt touched the Earl of Balcachoaſs, . be whb wes N wich the 1 
Foglyphick of D. and above the head of the D. and of acts eee the: Lady Ar 

le found her own: ſon thus touched, ſhe then faid, that ſhe nom remembered t 
Vas only a relative particle in the key between her huſband. and her,” and ſe meaned the 
EM [Lord Maitland] immediate] y mentioned before; which | exe 1 eim 5 
that he was correſponding with and receiving letters from RN a traitor. I be Jung 
pon» his ſent for the Earl of Lauderdale; and ſent with bn Captain Graham, and dir 
William Paterſan their Clerk, to ſeal up all my Lord Maitland , his fon, 5 mend __ L 
Us papers, trupks and cabinets, till as ould ! ſight them. | . 
_ ©" Fanuary 2. 1684. Sir Patrick FD N of Bl of Blackcaſtle i Mary Bruce. Mledged, | 
Her adjudication is null, in ſo far as it adjudges for her current annuity and liferent for 
Al years and terms ſubſequent to the date of her decreet of adjudication during her lifetime; 
2 is an uncertain event, and nothing can be the ground of an adjudication but a 
. = ſum, whereof the term of payment was paſt the time of the adjudication. - ; Anſwered, | 
| The terms are now paſt; and he may adjudpe lands for ſecurity of her liferent in time 
Doming, AS wel 28 for bygones. The 
the achudication even for Tore. 


_ Rained the adjndicatio _ __ A Cana e her Ry an Wbſe: 
| ment years doving „„ oe 3 FP 
SY 3.1684. The Laird or. 1 ant watch oe Wihaw's eaſe bog * 
| Hired on the tutory, the omiſſions; and minority ; tlie Lords rec ded to them to 
agree, and named Pitmedden to endeavour it. Wiſhaw had declined to debate, erauſe Mel- 
VII es abſent, (vid. 16th Novembet 168 3.) Noe ny OO: inſiſt ot buy. 
F id. this decided 5 March 1684 Ba, 1 e N 5 
At PRIVY. COUNCIL; the Lady, Snadony $Þt | bation. {mentjoged 7 
November) was adviſed, and the riot found proven; and Moodie I: — merkt 
| ythment to her. Vid. more of this, 19th February 2684. 5 
H. Mr. Anthony Schaw, and another induſged Non - conformiſt Miniſter, are called for | 
not reading the King's declaration. againſt the plot on the ↄth September laſt, and for con - 
verſing with andd reſetting rebels, and for preaching in a Church: yard, which is the _next_ 
ſtep to a field conventicle. he Council filenced them, and diſcharged them to preach un- 
der the pain of $5,000 merks; and if they find not Xanga: 10 on e chis, They: are either to 
Be in priſon, or to be baniſhed, in their option. e 
Fuanuary 4. 1684. Mr. Robert HAY of Brea a i he Earl of Seht ore. | The 
Lords before anſcher ordain the Earl to depone, if or not at che time of the communing on 
rhe difpofition of the lands of 'Dre nlaw, there was trix bn mention n made of the fnds'; for Mr: 
| Robert Hay alledped there was none. „ 
Zodem dio. A new letter comes down FIN the King an anent ue eſtes,” tes Vi 
1 24th September 1683) [wherein he declares he will not alter what he had appoint- 
ed anent the payment of Argyle's children's portion, ſceing there was a jus ugſtum 
to them by his former gift, now yrs under the great ſeal ; Nrkich The" King could no more 


FE take away than any gift of eſcheat or other caſuality;) bur as to the creditors, he altered : 


the method this far, that with the Lords of 1 — appointed their diligences to be con · 


 ___ Heredby the Treaſurer and Treaſurer - depute . 2 ule them accordingly, and to 
Th I them the lands, _ redeemable: from th them 1 King at eighteen: ROS 1 
- 0 — 45 


2 


5 Date Me 6507 John We Jerburn of Blackneſs Clerk. ks ws Hary 
; FF « wal (/49.-30th November 1683.) The Lords took in ſummarily Blackneſs's reaſons - 


5 c ' of reduction againſt Hary's deputation, that it flowed a non habente poteſtatem, viz. Sir 


William Bruce, who was but a ſubdelegate himſelf, and that his commiſſion from Sir 
Archibald Primroſe Clerk Regiſter, re bim only power to exerce by himſelf or his ſer- 

vants, and not to ſubdelegate; that in offices, induſtria perſon eligitur; that as they 

__ rfanſmit not to beirs, ſo ch to ſubſtitutes, nor aſſigneys; that eſo/uto jure dantis re- 
ADE jus acci pientis; that the permitting venality of offices is a reproach & prava, cor- 
tuptela, & non conſuetudo, and his paying money for it was a tacit allowance to fell it again; 


. emit e * Vide W Joon ee . I Ma, * ex plaining 
this. 


4 
is 
* 


Lords were divided pens; fox Hut at laſt they fu- 3 


8 


1 1 ** 10 atus pri 7 n 1 are, even. d | the. the e 
5 poet him; zo ſubſticute.. - Anſwered, nn s pift, and his e now: th 
_ en, and th 


during the 
um king 2 non eſt ab eo tollemdum, per regulam cancellarie opoſtolice ;. and he 


ny of Which two he Was content of. — The Lords on this debate in 


- I Skeen, and Mr. 


Hary Oliphant ought to: have action reſerved to him againſt Sir William Brus 
tion of his money, if he ſuccumbed. Vid. 12th. February 1684. 
1: Eodem. die. Mr. — 


2 die. The Lady Monteith whoſe caſe is mentioned iſt current, having py 


_— in . 15 "i 8 and where we have no ſtatute law of our on, the Roman Law is our 
me 2 40, In gelling this, that they were reconciled, in ſo far as be eſtabliſhed an ali- 
ment upon her | by order of. Privy Council; et diſhoulatione . tollebutur injuria. Anſwered, 
Tho', Papon in his Arreſts, bb, 24. tit. 12. and Carpzovius in is Criminals, 


chat the Parliament of Paris, and the imperial Chamber of Germany have ſuſtained, the | 
1 preſeription of the action of adultery, not purſued within that time, yet our 
law has admitted no ſuch thing {for.a0 years was the ordinary term for preſcription of o- 
man Law,) but on the contrary, at Circuit Courts, adulteries twenty. | 
er thürch years old are purſued ; and as to the. reconciliation, it neither amounts to one en- 
be bot implied: fox the Lawyers condeſcend on ſome tacit acts of huſbands condonati- 


ther .crimes in the Ro 


ons, and temitting the wrong, by taking home their wives and cohabiting with them, 
after they knew their guilt yer. chere is no ſuch, act here, but only a meer compliance 
with a 1— clal ſentence, giving the Lady an aliment medio tempore till he ſhould obtain a 
divorce againſt her 3 this he could not binder; and ſo it was no paſſing from his vindifa 
pdrivata at all. The, L 


an out of Edinburgh, for proving her objeQions agaiuſt the witneſſes whom the Earl was 
to adduce, AS: infamous and baſe perſons, &c. The Lords reQified this, and allowed a com · 


petent time for that effect. The Lady had two defences farther, imo, That the Earl 


himſelf was guilty of adultery, and-ſo-her's mutua compenſatione tollebatur; yea he had com- 


mitted bigamy in marrying anocher., 240, That he could not queſtion her, becauſe he had 


been lens or pimp in ſuborning men to offer to abuſe her. But dubitetur if this will ans 

WF: farther than, quoad theſe. men, or even as to others? Vid. 19th July 1684. 8 
Fodem die. The Lords on a bill given in 3 Ruſſel Writer, and Bethia Leſlic 

is Wife, againſt George Marſhal and Bethia 

duction of the term, and gave him to the iſt of February. to bring in the witneſſes, oo 

the Commoners, if his wife's renunciation was given intuitu of the additional liferent given 

* BOY: Stanhope-milns the tutor; and ee the term to che ſaid iſt "Fe- - 


_ 4 Tbe Lords having adviſed. the 88 in 1 Alſton- $ ation; A inſt 


x Roſs the Peutherer, mentioned 1ſt February 1683, found it not proven by Roſs's | 


_ witneſſes, - that M*Queſton was born a Scotſman, or did reſide a year in Scotland before 
the date of his arceitment, (which was quarrelled on the 8th' a&t of Parliament 1672, as 
now illegal); and of Roſs's. bond of cautionry to preſent him to the Magiſtrates of * 
_ burgh 3 and therefore found the letters orderſy proceeded againſt him. 

January 9. 1684. Baillie John Hall contre James Cleland Merchant in Edinburgh was 
reported. by the Clerk- regiſter : The: Lords ordained John Hall of Auldcambus- to con- 
- deſeend. upon the onerous cauſes of that diſpoſition he had gotten from William Johnſton, 
_ eonjun&t debtor. to him with the ſald James Cleland, to the effect they might conſider if 
the application he made of the goods diſponed was rational, and if he could prejud 
James Cleland, a cautioner, by a 
ad | Johnſton, who is now tarnen d 

oo te | * | | 


N my the narrative 'ot the diſ· 


5 


A the Clerks ef the Bill Chamber have been in he conftant uſe-of = 
2 e utations ton ſetvants undet them, 18s | . Walter Riddel, James Nicolſon, Sc. | 
ir own time, but alfo daring the receiver's kfetüne; and ſo there is a 


"= on er ore 4 yrs Jary. to continue in the office, but to condeſcend preſently on the u- 

: 4 ſtom of the Bill Chamber pteceeding Sir William Bruce's time, as it was when! Mr. 
orge Gibſon of Bouffie had it; if they wete in uſe to give Writ- 

_ ten.compmiſſons.or.. deputations for. the receiver's. lifetime : But chey ng to think. 

| 1 | N 8 . 

1 bn Elies s action of relief againſt che Co tutor of William 1 

e 16th March 168 3». is again reported by Kemnay; © And. the Lords decern _. 

'% „them to xelie ve him 2 ratis portionibus of 8 hs n be decerned in, upon che vent 

And ef, eg mob a 

«Mr, John in deſending age $2 the: ſaid: William 2 "Vid. 24th. January 1684. pr 


5 0 n againſt the Earl, chat the Commiſſaries had again Lee 5 8 
this defence, that the purſuit of adultery by the common hw pre- - 


,ords repelled thir reaſons, and found no iniquity dene; and there 
9 remitted it back again to the Commiſſaries: But they having refuſed a diligence again 5, 


es, reponed William againſt the cireum- | 


ying ahe® goods to other cauſes of debt between dim 
| 


Yam 7 X 

F 4 14 % — . - 
U * 4 

* * 
4 _ 1 

* 8 
Fre on im „ 
: = 
8 # 
? — * 


r WI-AT money, or a6 proving anbucthe 3 


. . -  uſſerinig Mr. John: Dick and 
Cc;  - 6F chair priſon in September laſt, {for he 


N AN 
_ e 


. was aps ek 1 e enen h 5 


wth” by the civil law, . 1. el . Y. 25 Salut ad by our decifiond, Ae Stair. Fo 7 


. TE Obligations) it is always aſcribed and impured' in er tem duriotem debitori. 9 
1 his Was only del by 2 vote, 95 Abe onereus cauſes: oughtenot to be refer we to "i 


His oath; 0 ought frſt to condeſcend on them; Vid. igth Nevember 4683. 
10 2684. In the caſe between Mr. James Keith and Sir William . 7 
mentioned 2orh December 1683. The Lords examined Sir- George Lockhart; Sir Like, 

Dalrymple," Mr. David Dewar, Mr. George Bannerman, and the Herb of -Marifhall's- 0. 
| ther Rdvocates, - What the know- of the Earl of Mariſhall's-xruſting that compryſing in 
15 Mr. James Keith's name, yea ' what they believed in tbeir private Judgment, and to. ; 

hoe bihivof: chey thought ir: Wuich was to cauſe them depone - on heir fancy and opi- 
my nien. But it Was Judged not convenient” to ſhroud themſelves under chat privilege f 
„„ tes ne Fenrantur Jecreta clientum. detegere,: feeing” this was the} detection and ex, 
155 Pace of 4 frandulent war Ae which, it is not an Advocate's credit ne to Wu 
nceal. ware all, aha en THe Larl's. vehoof: 
de was d the acquiſition TT TOY Pied & ECON ond 1504. 13 fl 
Eoem die. At PRIVY: 800 n. James Til Skipper in logs erry-purf on 
 Sihpe Dauling there, for 'a-riot; 3 * which was admitted do probation; and being: » Ha 
- proven, upon the 2 8 b nt, che: " a ling in 300 werks, and bent him . ſo pri 
JJ ( in 0 
II Mf. David Hay, *h6 Fal Twee 


mY - Þ 
3 Skraren in Mußzleburgh for a riot in imptiſoning. his man, and e eile 
113 David himſelf: :- which was alſo admitted to 0 probatien. i 


| 5 +44 | 45 15 4 Weng Art 11 EY 8 8 


Y * 


ad his wan vlexande t purſues. Beile 5 


8 Don die. At PRIVY. COUNCIL, the King's: b 5 arſoes Mr. John Wanſe, 
aud Arthur Woodney, the two keepers of the Folbooth -of- e Sir James 
Fleming and the 1a e " Magiſtrates,” apainſt whom he infiſted for their perſonal fault, in 

—Aitkine-condemned' traitors, and others, to eſcape out 

t from his coneluſion againſt the preſent. Ma-. 

6s, and the Town.) It was alledge the eſcape could not be charged on them, 

_ there Weicher being dolus nor tulpa; but merely cafus Fortlitus et improviſus,- et vis major, 

im eutting the ſtanchells with files- and with an 5 4 oh} in de er "chat Lords of 

Selllen, had afſoilzied "Magiſtrates" and keepers When purſued </ub/diarie- for the debts. 

The King's Advocate anſwered they were Jiabfe ; 190, B 


8 7 dhe priſon - eould not be 
ſofficient where they could cut che iron grates ſe cal 5 ——Yect it is informed that thir files 


with the oil and aqua-fortis Will eut ng a-goad'of iron in a hort time, without much 
riſping or neiſe, Which is very ſtrange. 2do, By the laws of all nations, malefactors, 

_ cſpecially* traitors, - condemned. to He 55 after ſentence kept in irons, and ſo the keepers 
Were # cue not to have them chained; and Lundy Treaſurer-depute declared, that in 

England the man of the -greareſt- quality ben condemned has it in his option from the 
[Keepers of New gate, the Tower, ec. either te lie in irons, or to redeem it with a ſum 
money; and then the Keeper takes his ofcape onchis own peril;——Bur how-did Lun- 


- re ry uf Any wine" be eſcaped our + of che Caſtſe! grio, The Centinels and 


3 unleſs chere Ww 


7 Town's-g1 er ſhould have ſtood over againſt the priſon windows, and not have removed 
_ fo early: as 4 &clock+ oof the morning; and the Magiſtrates having: the power-over that 
comply; muſt berliable for their negligence 3 and tho' in civil caſes ſuch an accident as 
this may excuſe jailors from the debt, yet it cannot excuſe in the- eſcape of malefactors 
and traitors, who are -now Akolking: up. go down'the: counts ry - - poiſoning the people with 
their tfebelhous principles. ' Replied, The priſon is moſt falten, -elſe there is none in 
Scotland ſo, for who can fence againſt wen artifices as files, &c. and if they allow pri- 
_ fons any windows at all, (which were /qua/er carceris indeed. to deny, ) then this may be done 
without the leaſt fault or acceſſion of the Keepers. To the 2d, The humanity of our laws 
and cuſtoms h never kept condemned perſons in biene, but rather in liberiore carcere, 
a warrand from the King's Advocate, Council or Criminal Court, to put 
them in chte drens; and the granting a warrand imports it is not to be done without it; 
and how came Argyle to eſcapè out of the Caſtle after condemnation? he was not in irons, 
neither is Blackwood, Monkland, &c. in irons, tho condemned for treaſmn; and there 
was a warrand for Earlſton's 's being put in the j Irgns.' To the 3d, The Magiſtrates have 
not the command of that guard in the town, being in the Privy Council. 
The two factions in th. "Coumngl! were much divided on this caſe, yet the Treafurer' 8 
5 revailed; and they inclined to repel the defenpe of the vis major et 245 1 and 
; the priſon ent But for cooling their en ir was. laid e the 
next Council day. | 
1 \Then'thes reſunied 1 it onthe 1 January, ah by one 5 they 
2 the late Magiſtrates defences: And then Rated the queſhion, tif the cenſure ſhould | 
| Seoul ly.a * or a «fine; ; and it carried : a ag Only the 9 how much it ſhout ld 
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2 die At PRIVY Swen Ele RF . Oy Sas: ; | 


r laſt, and that he was highly provolget to it, in ſo far as Logie 
eſlie tad debauched his wife; for Leſlie had made Log 


e's Lady believe that her 


_—_ 


the rſt © piſtol at Him. This was in order i a recommendation to the King, te 


5 1 1 4 594. David Simpſen contra' James Pittillo. W Rs 
report, in reſpect of tl 


«him by MGtie, and ſo not ch | 
_ 6460 merks granted by M*Ghie, be 


«any other ess as accords ef the” Jaws? r 


2 E e 


e e The eaſe detoier bi- Geege Jelly" end Pircrſon, aa on 
; - N 8 168 3, being: reported by Kemeten 


i zimced by the Engliſh Judges in anno" 1657, the ſame not having k 
e e within the year: Sreſeribed by th the 12th act of Parliament 1661, anent 
3 N ey: A his 'Majeſty's Aptos me 1 


FRM 9 


* ee de r Robert Sinclair upon 4 ee e ee dk de ue 


March 1683. 5 1 . 
£ 1333 12. 1664. | The-cauſe Tos! Naser auld 
Lords from the writes, and depoſitions, repel 
* ſton's appryſi fig, aſſigned to Torwoodhead, and the gift of eſcheat; in reſpect of the an- 
fer, that Alexander Short was denuded in favours of the Lord Saline, before the date 


the date of the ſaid writes with Saline's rights, as it is narrated in the decreet of 
ference produced; as alſo they repel the ae founded on the certification, in re 
the bond was produced before the ſaid decreet of certification was extracted; and re 


2 all the other defences founded on Oliver Murray her laſt huſband's introm ion with s of 
money, or rents belonging to James Short, in ſo far as the ſame is obtruded to the 


her before by her contract of marriage, in ſo far as ſhe is not ſatisfied otherways of the 
fame. And likewiſe repel the defence founded on Robert Andrew's money, paid to the 


_ - scords: And they ſuſtain the defence founded on the L. 1,000 bond, and the precept 
ud receipt thereof; as alſo the defences founded on Stirling of Herbertſhire, and Oliver 
Murray's intromiſion with the rents of the lands, to extinguiſh Herbertſhire's 
tion; and to affect the fee of the heritable bond pro tanto: and find it proven, that Her- 


and a dozen of fowls, out of wich there is to be deduced 9 bolls to the Miniſter, and I. 9 
uin to 3 and remit to the Lord Kemnay who heard the cauſe, to conſider 


þ 


| recognition anent the circumſtances and mahner<E his-killing Alexander Lee A 
1 apprehended, 


1 had che French-pox, -ſo chat the refuſed to bed with him, and that Leſlie di- 5 


4 F to 5 : 


emimön for the ſlaughter; but the Chancellor ag ee en ak e 
yAaid, and then proditoriouſſy murdered him. | " RES, 


s upon Salin#s N 5 
5 e bath of David Simpſon in Dyſart, -achinowledgiag that the 
8 Senke was allowed te him in part payment of the price of the lands diſponed is 


peable on Pietillo, and in reſpect of the aeg off : | 
Tre the aſſignation made by him to Simpſon, they! 
1 reduce the decreet · arbitral as unjuſt; reſerving to Simpſon to inſiſt againſt Pittillo, on 


nga Simpſon a a. 5 


The Lords foukeined: the fdecreet: af. 8 5 


At Was alledged, That the year Eg 


nis: fo in ade. — t ey allow reviſions u upon' iniquity, , they rerminae it mi, 3 


 Uibelled by Sir Jon” p of Garmilco, Lo done to: "WK 29 80 5 Which vid. er 


wuſband, re Shy Aiden 5 
Saline, and his children, tock up the whole: me, in adviſing; and the 
elled the defence founded on Gray 'of Wari- 


be appryſing, and denunciation to the horn; which they find proven by comparing . 


the defence founded on the decreet of preference produced, becauſe they find by that . 8 
exect, that the defenders were only put in poſſeſſion till) the rights were Nass and re- 


ſuerꝰs infeftment of liferent of the annualrent of the bond of 2,400 merks ſince her huſboha's | 
death, which they find her huſband could not innovate, nor diſcharge to her prejudice, | 
the bond being originally granted to her in liferent; and the huſband ſtanding debtor te 


| huſband; in reſpect of the anſwer; that Oliver the huſband had right Sos 2 third party; 
aud that there is no truſt proven, but prejudice to the e to declare the truſt as 


adjudica- 


bertſhire and Oliver Murray, did intromit with the rents of the acres, from 1673 incluſive. 
t 1678 excluſive; and that Lord Saline did enter to the r the year 1678; 
and chat the rents of the ſaid acres (6 poffeſt e are 45 bolls of bear yearly, L. 16 Of money, 
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_” feu duty paid to the town of Stirling ſuperiors, and the ceſs; which they allow accord- 


_ Sr the 9 3 TO” to hear the parties on any other grounds of 
8 | re- compenſation, 
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Fa. Raden to the' tenants,” likewiſa . . ary > 418 find that the = 


is not obliged to produce her contract of marriage; and: that the L. 1,000;intromigted with by 
Oliver Murray muſt be applied for extingiiſhing the ſums. of the adjugication,, info far as = 4 
. 1, 00 did exceed the annualrents due to the ſaid Oliver, che time of his receipt of me I 
_tyjd:L;.1,000, and remit to the Lord Kemnay. to order the compr accordingly.—Then on 
_ _- Slings new all, the Lords on the 2 rſt Mateh adhere to their former: interlocutor: Only 
mtdey ordain the Ordinary ane en ta reſtrict Smet, uns, 5 principal | 


nts, and Jn expe 


es, mann Sher "my modi. 
5 6 7 | 


Then on the 22d os 1 March, on Dey bills, he. finds refuſed, to 6 Pthe 90 ; 


i ing out of the decreet, reſerving to the defenders their action of declarator, on the grounds 
3 -of their bills as-accords; but diſcharge the, giving ont of th .deca 


decreet,: until the Lord 1 
N Dee the Lords: +; _ 
22 e teren e een ee 15 * 5+ 
4 e ure payment given by 52 7 . but kbar OE —_ 4 
by Saline to. take: back _ enunciatien, and give an en of 
vo r-was allo relevant. : 

_ Tannery 150 1 The affair of the Dycheſs of- 5 againſt the Eorl.of Lan. 
ted by 'Edmonſton 3-and the Lords found her factory (fox ſhe. was out of 


dus and Drumcairn order ir to be 2 


ee and: acceptiof leſs. e d 12 awd; 


4h N 5 1 rhakingdvur. 0-remanendi); to: the deceaſt Edward Maſters, and Hugh Rols, yet alive, 
Was not cine, the witneſſes not being deſigned in the body, con 
And would not ſuſtain the offer made by: the Ducheſss 8 profinge.s Ye 


I rm to the act 16813 5 


alid fact 
aun pracſu within two weeks,” but ante omnia require g nol 
| Eodem die. Jotm Thomſon Taylor in Edinburgh againſt, James Gibb Malcman.i in 3 
regarced by the Clerk Regiſter. The Lords ordained this. point to be heard in their own 
preſenee; whether one diſponing lands with warrandice from his own facts and deeds, if 


dp author's right ef diſpoſition be reduced upon minority and leſion, if the diſponer will at 


1 5 e . — of 338 3 . of Ionic bis n contra 
. P who: mar. 
. Saline. . n, kit 4 AT 197. rot ee bi AGE "a 


leaſt be liable +9-reftore:the; pries he got. and what ſhall be che 
825 dice. Craig feud. ib. 25 Dig. 4. is 18 Very 
Il _ there is-a natural obligation upon me to recompenſe, be res alterins apud me devenit ſine 
ni <Laufa. See Stair's Inſtitut. Tit. 8. Of recompence ; _ on in his Arreſts lib. 11. tt. 4 
8 moves it vas thus decided in the Parliament of Paris. Vid 28th. November 168 5. 


5 "it Saline; The Lords found that Mr. Thomas Lear 
: deceaſt Ratho, againſt whom the decreet was put up before his deceaſe, the ſaid. decreet 


10 thought it a part of an Advocate's faithfulneſs} and duty to carry on the I 
(ſeeing res nn et integra, ei mandatum in tali caſu morte mandatoris non:ceſſat ;) 


import of ſuch 2 warran- | 
clear that he ought to reſtore; the price; and 


January 16. 1684. Thomas Wilſon Bailie in Leith = 4 e Spence. his Grouſe a 
lan John Foulis now of Ratho, and Mt. Thomas Learmont Advocate, being reported 
nent. having been Advocate for the 


nom quarrelled as unnrarrantably extracted, that Mr. Thomas has intereſt to propone 


5 oY jections againſt the ſaid deorcet in order to the rectiſication thereof, as procurator for the 
deeccaſt Ratho, as if the ſumen had been proponed bef 


ore extracting; cho; this was to make 


© By bim Dy Advocate without: a client, which are correlate ; and to cauſe his mandate continue 


contrary” 90 the principles of law; and to hinder apparent heirs. to ſtate 
themſelves the veri & legitims. contradifores to their predeceſſors creditors., But 50 ow 

gun 
and that he 
has a rational intereſt; to ſee that what: his dead client was wronged in be rectified, leſt the 


Fault ould afterwards be charged. on him; and as the law. 5 13. inftit. de abligat, gue ex de- 


lidis gives a cum an intereſt rem viticare and to proſecute actions, tho! he be not 
er e eee in anAdvocate, -- —— eee af he: ary e py ns 
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dried te ſaid heireſes mathe e by 
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N ws: 1 ink 1 Fillers ti a Gs: this: . tutor to hn Ka 1 ady 
: 2d Wie ought co have called her mother; (who was afterwards Lady Boyne,) her prior . 
ei to an account, notwithſtanding ſhe had obtained a decreet of exoneration of her of- 
lies nd intromiſiions ; but in reſpect of the deercet of exoneration, they remit to the Re-. 
Porter before anfwer to hear the parties on the articles of the condeſcendance of the Par. 11 8 * 
FI 80 's leſion {when minor) given in, and 40 Fury and ordain the Colonel to „„ 
3 dhe e Contract Bet wirt him and the Lord Boyne; OSLO eee dend on the es xpences at law.  _ 
pueſsd/by: 8 on che. minor's affuirg. 75 * Fi r 31 25 I 4 a FT IR, : 5 : 11 5 5 3 
Robert Sandilandes er in eee 75 MHertes „ 
3 her ny: . on Forret's report, decerned againtt 
he d, fuperſeded all per onal execution agent: him Lede 1 


Et. EXE tir, to make — alle cr hes huſbind' doo accleinkad 5. they. delt only * * 
Feen „in ker in perſona,” chat ed thortly courſe ſhould be takes 
9 bts; and ren binn fo forbeur, but id not; promiſe chat ſhe would — _ 
ö 2 courſe with i it; and therefore: the Lords affoilzied her, in reſpe& ſhe was confirmed ©? 
ES ay F e band, on her contract of marriage, Which was not 7 filled 1 


3 


1 The competition between Alexander, and, Charles Maithnds- the Sharon. . 
5 mid who. a poſterior. gift of it from the King; as vacant ö 
| 2 obs 2 of Alweader(Maitland: the 8 offices, upon the migt decr eee, 


att kin: . Seto a 5 py 71 oe WOT 4s A 1 BE 4 1 2 4 5 1 1 


enge ted by my Lord Carſe: The Lords recommended to two of their numeer 
0 enen emen In this proceſs, Charles Maitland gave in a deelinacor-againſ, = 

1 2 Lord Regiſter, that he ſhould not vote, becauſe be bad procured that ift to his _ . 
= E 4 3 een fon. = Cha le having a edged he was conjunct dominus of the place with E 


is deprivation that his right ſtood good; it was anſwered, that thex 
+ ©. ould U bott Wein in ſolidum per l 3.8 4. D. de acqui ee, e ee poſſel- „ 
| 0 504 not be both in the father and in the ſonn ES. 
5 ES. * Fodem a. In a debate between Gibſon Miniſter at Auldhamſtocks and „ 5 
WS. ar Cockbur: path, as to the poſſeſſion of vicarage and teind-herring, the e | 
_ fained a decteet as a ſufficient Fan tho“ the eee laimi. 8 Tight was nat at 
| þ IM called . FFCCCCCCFFCCCCCCCC GY HH 4 47g HAS e 
Badem dis, The four Commiſſaries of Edinburgh putſus the A Archbiſhop of St. 9 Res 
© wards 3 Edinburgh, for paying the locality impoſed: upon them, when the ſaid 
1 mmiffaries quitted (in 1609) the confirmation of the great teſtaments thro? Scotland to 
we ref ective Dioceſan'Commilſaries viz. L. 606 Scots 3 the queſtion fell in between te 
5 nders: St. Andrew's alledged, The Biſhoprick of Edinburgh was in 1633 erected 9 
out of his: Do and wih this quality, that the titular Biſhops of Edinburgh ſhould re- 
2 him of a proportional part of that contribution · money; and that by a decreet · arbi - 
__ tral in 15/0, the Biſhop of E. inburgh's proportion was deelared to be the half, via. L.. 393 & 
And that this Biſhop's predeceſſors, viz. Wiſeheart and Young, were in uſe of paying it 
3 ears; which was Friemalis & decennalis poſſeſſio, and ſo was ſufficient to liberate the, Arch- — 
1 Churett-man, from that proportion. Anſwered, for the Biſhop of Edinburgh, That the . 
Wors and proportion of the half impoſed on his, See was too great, conſidering the vaſt dif- — 
Proportion of the two Biſhopricks rents; and he denied the Commiſſaries were in poſſeſſion; 
utefto his predeceſſors had payed it, they being but adminiſtrators of the benefice, that cannot 
| prejudhe him. Replied, His erection is burdened with a proportion; and ex F 1. Inſtitut. de ſoci> 
ale, where'the parts are not defined'preſumuntur eſſe <quales. The Lords on this debate found i 
| therexasthe tothe Commiſfaries of Edinburgh betwixt the two E. 606; but before anſwer. 25 
what part of this ſhould be paid by the Biſhop of Edinburgh, they ordained probation to be = 
i of the Commiffaries poſſeſſion, and their getting payment from the preceeding Biſhops | al 
e Edinburgh; and how long, if the length required by the ſoreſaid regula cancellari 
"Hem, how: much of the revenue and patrimony of St. Andrew's was diſmembered taken off, - ot 
nd incorporate into the Biſhoprick of Edinburgh; that they might thereafter conſider: | 
i the equal diviſion of the total L. 606 between them was juſt and rational. ES... 
Eodem die. The Burghs of Eaſter, and Weſter Kinghorn, akas Brumtiſland, give. in 5 4 
udel to the Privy Council, againſt the Town of Kirkcaldy, craving to have them pro- | 
' hibited from keeping any ferry or paſſage boats between their town and Leith, ſecing it is 
no ways a ſecure port for taking in men and horſes, nor are they furniſned with ſo = 
, good) boats as the purſuers; but the King's ſubjects are oft in hazard, and many times 
drowned; and that i are juris publici and inter regalia; and that Craig feud. lib. 1. 1 
1 als reckons angarie ſeu parangariæ preſtationes navium inter regalia; and if the King 
bad his Militia: forces to tranſport i in haſte, Kirkcaldy could net ſerve him, but only they; 
ef jut portils non cui vis competit. Anſwered; That Kirkcaldy is a Bur b-royal, and by its fitua- 
E lies on the ſea, and ſo n l to ſerve pallegers F and the. lieges 
OL. L p u yu ore. 


ſ 


"4 


Rs ” we bel 8 6 be ot 3 not Cs o beneſitifted; z nia the more pat 8 
ges the better; and for goods and merchandiſe, if they be landed at — of; Kinghort 
mo cart can well draw them up that ſteeppatli and brae near Kinghorn; for they dip ſo deepin 
tte nac And they have no other way to ſerve the eaſt parts of: Fi ife if Kirkcaldy were prohi. 
|. - bited? And the dhe zoch sct of Parl. 3 Janes III. and the other acts relative only name = 
| Kinghorny and not Kirkcaldy; (this would alſo exclude Bruntiſland, tho? it, be allo called 
|.  ' Welter Kinghorn, and all the orber ſea · tovvns thede ) Yet theſe acts do not contain a full enu· 0 
_ meration of all our ferries; neither can it exclude others who have been in poſſeſſio nw; bY 
© . \ preſcription, of boats not only for tranſpot ing and carrying goods, (which is- common | 
WEED. to all Durghs,) but alſo of ferry boats for paſſengers, (tho they have not convenience yet 
for landing horſes,” but they are mending their harbour 3) and verse- r charters” from the 
King bear che right of a free port; and Bruntiſſand ar à conferer ; 
' allow chem one or two boats. The Privy Council finding t <3 

a : ere d rhem fo the Seſſion, 9 5 
tyeb” ame! it to de ſummariby dſeuſſed 3 Vid. 8th February | 
Y 1 pf . . N e 9 1 5 l . C M r 3 e e „ 
RM. "ny 18. 1684. In G entsebet eren, Horben Un Piſligo.and 1 ben and Alexander | 
3 Miks; The Lords in preſentia find in the caſe of an appryſing led by Mary Hillftains, 
wm Lord Harcoug's mother, on a bond whereas the was only conjunct fiar of the ſum, and 
=: her — Mary Hog was by the bond per expreſſum far, but led by the liferentrix. for 
—_— 88 — fu as the ra been far, = "us" 5 mentioned ' fupra-atithe 2th March 1682. 
at t F o Au al and ac reſe eee eee and de 
> . bar char whe! motherts een 3 * lein 6 cor junct Gat, md had 

| by ift upon c anon . . We e Milns being Paid of cheir debt, the _ 
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ring in  prejcioor Lord. Pings, 4 gular fc | 
h h ” been to 9 and convey this © compr e cooks — ber title —— | 
gen eral ſervice" te der Al ut ehin is not enough if infeftment had followed. on the 


ocker.“ Vid. this 


=: interlocuror abe beste on the 9 February 1684 
. CRIMINAL C Nr, Canningha : an -and many 
_ . - Gentlemen who had been given” up in e 2008 roll tb the d 
e with Rebels, und particularlyBoqu eoming in a ferry · boat with one uf them, and 
not cauſing apprehend him in the doat; 0 e Ni Knding, conform to 144th act 2392, and 
. werEcontitived rh the" Circuit hag "this day 5 were __ COINS A ge 
„„ NL peels) 
: '* January 196" 468g. The Earl of Southeſle's actions contre Rog ro Bandy uf Holmes, 
ers, or multures, was this day adviſed; and the Lords reſtricted the proceſs to 
the rears ſince the -purſuer's infeftment eee U 16 9, reſerving to the purſuer to 
nſiſt in another proceſs for the years preceeding the lame; and ſuſtain proceſs for all years 
ſtince the cttation, and for fiveyears preceding it, becauſe of the qun quennial preſcription of 
multures introduced by the act of Parliament 1669; which alledgeance of preſcription . for 
15 any" years” after the ſaid act of Parl.'the — and find the aſtriction and quantities 
| - - prove againſt "rhe aid Roger by the de produced, and decern againſt him for the 
iſpace of 12 years, during which ſpace he ee he has poſſeſſed: and alſo find the 
|  " altrition and quantity proven by the Yecreet "produced, ah Maxwell _ Cowheath, 1 
Brown of Nunfand, and Maxwel 'of Hits; and ufig n the day f 1 next to 
their procurators td produce” them, to depone — the ume of their 3 the ſaid 
Maxwell of Hills,” his oath Dae from as to the e ad writes, "bur nor as to 
: any other point in che process. 
3 Eiaodem dio. In 2 caſe between Brodie of: Milton as Mr. Rebery Soot Mini ter at 150 
_— Abbay of 'Holyrood-houſe'; it was reaſoned among the Lords, whether the raiſer of an 
1 e we fRatiding infeft in lands would call for any bonds, or adſets, &c. granted by 
perſon whom he no ways r ned, nor could ſacceed'to jure ſanguinis: the ſolid- 
=: 4 part of the Lords argue, that he could not; elſe a compriſer might inſert a third 
 - party”s lands in his compryſing, and without inſtructing his debtor's right to them, force 
3 p Fim to produce tris whole charter cheſt and writes, which was abſurd, Others ſaid; the 
deſign of improbations Wis to ſceure beritors in" their rights of lands, and to remove all 
impediments that food in His way; and what way could a man ſecure: 1 ſuch 
* It ws * * had intereſt and W e's wa lets 
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ker erg but theyanaſt doit habits wade; for the | had not intereſt to 5 

Hichcs, but all ithey could da was in a redud ian and decſarat 

. x 2 er erh and principles of form ang e Joltice mould not . 
ſtioned, nor „%% 8. ak W200 Tg Jace 
22. 1684. The caſe of un Davidſon hy his” hrs Cider, . 1 10 


bb was reported by. Redford, This affair having been ſubmitted, there was, a decreet 
 grbizrabordaining the Town to pay them I. 20%00 Scats in full of their claim; when the 
diſcharges came to be drawn, . eitel to diſcharge; their elder brother Sir Peter's. part 
of it, Which had fallen in amongſt them by his death, and alledged the L. 20,000 was 
| decerned to them for their own parts only, ſeeing by their ſummons (which was tlie ground 
of their ſubmiſſion and _decreet-arbitral,). DT not purſue for; his part, not having as 
5 2 np'a title to it by confirming æxecutors to him, or e Anſwered, By the 
_ oaths of the arbiters and commoners,- i it will be found,, that the ſum decerned was in ſatiſ 
r the whole debt quomodocungue due to. them. „ The Lords found 2 beboved 
5 to accept and diſcharge in ſatisfaction of all, and for that eſlect make up a title to their 


= part, the Lon of Edinburgh ant relieving them of any debr.of Sir Peter's, | 
| ics th may reach or affect chen 


by their nens ee FR | 


wv e r; 1 "EL tad; Hut 1 „ TTEG E 81 
= —— — n January, is this day adviſed; and their heats being { 
de eee cenſure reſol ves in a rebuke given them in face of the Cour al by. the 
Chancellor who told them, that the Priuy Council had found them negligent; but in re- 
gerd there was domething g of chance mingled in the fact, and ſomething of blame in the 
= and centries eb did nor abſolutely; depend on the Magiſtrates, and that they had 
been loyal, pare SG ſomething in their time for ſecuring the priſon by ſtrong locks, - 
aud making dt finmer z therefore the Council paſt them at this time; with this certiſicati 


ion 
1 their ſucceſſors, nor the Keepers nor Magiſtrates. of any other burghs. BY 
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me tc be flack in preſerving er deere ee en a n puniſhme 


rn e * * 


in theirperſons and -x quan $498 
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King's com 1 > lot ai, 1 h Was 
| pads bearing chat he had 1 in nt barbarous:and — manner, contrary to laws, and 


without any probation of her theft, impriſoned her, and cauſed the hangman torture and 
torment her, by whipping in a private back cloſs. -In. his re · convention, he offered to 
prove that ſhe was both a- whore and a thief ; and in May laſt had broke thro' a parpell 
wall im her maſter's celler in Edinburgh, into one Boudon's an ond. ſtollen ſundry things 
but of itz and that upon the preſumptions of it, he had cauſed give her ſome © 132 
Which is the way to drive theſe baſe and mean people to a confel on of their pickery, 
_ and-madica cuſtigatio is certainly allowed againſt ſuch inferior people; and without this 
Alatitudeg Magiſtracy could not * "en or ane, e den The Count! aſſoil- 
"= Baiſie Nicolſon. Fe” : 


+ Fanuary23. 1684. Gies Neilon — N — reported... „ 
1 donator to the liferent · eſcheat ß and the Rebel five. or fix. Vears 
after the gift acqu iring the right. of 2 N 7 owing; by bond, and the donator 


chiming the ſaid ſum in a ſpecial declarator, as falling under his 215 of the lifetent; and it 
being alledged; that it would belong either to the — of the ſingle eſcheat made ünce the 
_ date of that bond, or elſe be yet at the King's gift and diſpoſal, the Lords „ 
fell under the compaſs of the liferent - eſcheat, but only his current liferent, and what 
| moveable dn, he acquired within year and day after wigs and for this that there was 
locus ſteumdo donatorio. bs ; 
Juana 24. 1684. Vir. W. e Burnſyde's action contre. William Bromn.. late Agent 
to che Burrows, being reported; the Lords ordained William, either to produce the com- 
piping. and the grounds whereon it proceeded, or elſe to conſign in the , Clerk's "carl 
the money for which the compryſing was led: In which, caſe they would admit 
to n the compryling was extinguiſhed, or ſatisfied in. "whole 
2 7 e A i | Re 
em die. I The Laird of Hoperan's: caſe . 8 ene Young. in Wiochburgh, \be- 
ing reported by Kemnay ; the Lords * to their former menno dated the 17th 
July 1658, finding the duty contained in the rental and prorogation to be for both ſtock 
Y teind; the defender proving bis uſe of payment, and the Earl of Winton's n 
that du 5 r 55 
r Mr. Jo ohn Elies of Elieſton's cauſe againſt Menzies. of. Culterallers, Lock- 
bare of Lee, Robert Chieſly, and the other co-tutors, phe dane x 8th. January current) 
OP 22 by: 8 A 25  Lonks repel th Top * Culterallers, 


and 


to annul chem as en 


12 Davidſon Gonſervator, contra the FowWu of Edinburgh, mentioned 14th. Mack Þ | 
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1 N os tabilary of 3 20. s purchaſe for it 0 rue Changellor, to Which 
5 5 alldged, En uns were che K 


ter made ir fil as if it were in the caſe of one of: the K 


nd, Hie the L 
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* mnay, eee him ro War Os 4 55 ee 


=: 46th as * nt 1672 ratifying the regulations; which. he had not got. The 
11 in regard the King's letter ned 
I 5 8 . 5 - 4 h | 


ſink of £--<009;Srevling-of-:ahe; Mid Hloneget 


all the incumbrances er affected the ee one give bim real 


8 may 3 for eee inhibition. e 4 pon. 1 15 , ha 8-2 1 
: eſfectual than real warrandice, Which As jun rey oy 0:2 part 7 may 

' given; - whereas an-: in it i 18 1 1 a 3 80 ms 
5 where it is ſerved and execute Hd. 35 Banat current. / —— 
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EY ho kad 10 . ne tha Signs given in 1633, to Sir G For 
 phine, and the heirs male of his body, which failing to his heirs male. 1 ita 2 


either, but the fifth; ſo that he is not agnatus but o only per cognation 
being cutted and interrupted by daughters, ſo that the title is e 
or elſe belongs to the ſaid George Lord Forreſter's e ae 11 was. eee to the 
J*ft, That the Lords of Seſſion, by their — re- poſſe 


5 umqubile ans Lord Forreſter died in- che ust 
__ Avpult 


Warrants! 240, Allegged; His uncle James Lord Forreſter poſſeſſed that title nincteen years, 


ag a ien Locklin's-ind an e ana find hes hui pr 1 41 cn th 


card in 454 ſaid: oompe and — Ion this point, If he _ ba 6 ee ue Me. N 
1 ; hn Elies- the purſuer of what ſhall be dec againſt the. ſaid 3 pon; 3 
ro! und: ban 19 5 his: own or: and. nn uy Pea the 2 Propone: r the 


Cer — — 


and to relieve him pro r; But if the Laird of Lee his proc curators del aply 40 my Lon 
peaks hot: rotBiuads; bon; - "+ = "Bo 
am of inſiſ eee ee Earl = FN 
ſpone 4 him the houſe yards and parks of Dudhope, with the 


£1 id. An Decembe b 


rs-purchaſe Lauderdale on his tranſaction with the Chancellor was aſſigned. It was 
* 5: cauſe, Yet r being called Within — — the 
Atos have 16 days advertiſement, conform to. the 


-proceſs; he belle 


ter m 1 peu 1gth December 1683, ' tecammending to N 
m to agree, Was a medium impedimentum * haves bates = =o 
wing of the krylt and thecalling,-which-latis the act en ial 


F 9 


| nuded, 06d je canes t9-be tho. .oak of #-common « INAtOT, A are ide privilege v 
har bei 0 4 be courſe of the roll. Ae nin find 4 

Kin sn cauſes. fte : 

$;. then Claverhouſe inſiſted that Lord Lauderds exmight-euher parg 
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ition ſtops the di 


Badem die. Ht PRIVY 800 XCIL, E 


e 1682 Py yet under- that t; he had by oppr . GP — 
"hifredrencs from x the tenants of Ee 2 Me: Wallace ood "publicklycinfofe under 

med to himſelf the title of Lord Forreſter, whereunto 
| rreſter of · Corſtor- 


this Torwoodhead is deſcended only by the ſaid Sir Geor ny way daught 


1th 0 eee [ King 


nde 


nt heir to the houſe and y Vards, but 2 


nilton; but ita 4, ien. offi red to be — that hates in 
cceeded the Lords warrant. As to the ſe- = 
d Forreſter's patent was granted beredilus maſculis, yet that might admit 
this ſenſe and interpretation, that if they were maſculi, it was ſuſſicient, whether per filium 
vel fliam: Jupbt prucreati; (bur this impinges on the principles of law z) -and:tho*-he was 
come of the youngeſt daughter, yet the title devolved to him; and not to the elder, be- 
cauſe be was heir of tailzie expreſsly deſtinate by his grand - father, (albthe other daughters 

being then forisfamiliate and married before 1648,) and that upon this tailzie, reſignation was 
re and accepted by the King, and infeftment followed. But tho? reſignations carry lands, 


ws and dignities do not paſo that way, without his Majeſty's ſpecial knowledge and 


poſſeſſion of drawing the WWW ſo he has not e 


and was owned and acknowledged by the King and Parliament, as a temporal Lord, and 
is named as ſueh in the act of Parliament 1661 about the King's annuity furth of the Ex- 
ciſe, and is named one of the Commiſſioners of Exciſe for Mid-Lothian; and that in 1672, 
againſt” the Lady Bramford under the title of Lord 

e 6 e an N 1 and Wes all the Parliaments; | 
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1 bes eine Wide af vey letter“ 

+. pay twenty years purehaſe; was, elt * 
Io und him; chät he ſhould have it grant withour any pay 
| Wo Den ang onthe bench, Clayers' "replied ww. dome hear: — thar the « King 
. N ho pay Twenty" years 
9 85 Wipe Lords the next day, having adviſed this cauſ 6, 
L 2 letter to pay twenty . aM within the pur 
eb is appointed #6 be diſponed to the Chanceſtor; and for f. 
alue the lands, and to report Phat e 


Chaſe; and Hud the diſpoſition offered not ſuſfleient | 
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for reducing his recognition; the Lords appointed 
whom the ſame is depending; to diſeuſs it ſammerily before 
e che et ereditors dv nor inſiſts 


Value of the lands; and in ca 
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che it, n — has he | 
know'thele privare tures, yer ſcire tenetur conditionem ejus cum | 
Heriot a donor might"apnex what erat *conditions to his oi be pleaſed. 0 The 
.ords, on Port, before anſwer ordained che foundaric ion or morti- 
of Heriet's tk offical; with their ſtatutes. | 9 —— Mum, | 
+ die. Sir Ludevick Gorden of Gordenſton agaihſt! . fo 
ſtained the improbarion of che Back- bo 22 by wah of eneeprlom ; che ir Was acc 
Kuno ledged to be his wtf rode mr tt yet it was all 'to be falſe i Hans: Now the 
date in ſeveral eaſes is efſenth | death · bed, 
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pow: eine he clans, a png them. Anſtwered, It is preſumed SOLE = 1 
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heard iraqueſtioned atithis time z.if 2 Miniſter be ſeeking pe ent ck bas — 
Full eight chalders of victual, or 800 A: W r and there be no free teinde un. 
dhe dmmiſder be ent — aordinar of affecting yk unpriviteged ceinde non 
_- of the * rn brei, as the Miniſter of North Leith got. all W Kirk Pariſh? 
. Mr. e Burner: Archbiſhop. of- St. Andrews againſt Beton of | 
Bebo: The caſe; was, Blebo was a ſimple ward - vaſſal of that dioceſe ; he agrees with the 5 
lat Archbiſhop Sharp, and gets his lands taxed, and for it and ſome. bygone caſualities 
gave him L. 10,000 Scots. This, Archbiſhop raiſes a-xedu of that converſion, upon 
this gronnd, that Churchmen are but diſpenſators, as tutots and curators to their See, and 
mere adminiſtrators of the, benefice, and can do no deeds of property or dilapidation to the 
- oe of their ſaccefiors, as is clear from the Canon Law, and 4 Novel conſtituti- 
n even in the Roman Law, as Novell. . de nem alien. nec permutand« reh. eccles. and 
Gucdlelin. de jure noviſſ. with the parallel title in the Gregorian decretals; and from Joſephus 
Maſrartuzde probat. toce, alienatio, conclus.' 7.5. Where he fhews the requiſires to ſuch alie- 
nations z and out law. has not been ſhort in providing the like remedies, by act 10th Parl. 
155, th 1617 and act ↄth 1621 3 Which allow Biſhops 1 their ward- lands; 
aud tho] it be temporary, yet the ratio leis there is evident, for augmentation of the 5 N 
_ olefiaſtical revenues, which binds ſtill; and there would have been the leſs to ſay againſt 
this taxing, if there had been inſert in: the charter an annual preſtation of a feu · duty, 
Which would have given the benefice a certait rent in place of the former uncertain caſuali- 
o wach, which hight not exiſt in an a e eee Taxing: a ward-holdin is | but a 
rational:deed. of adminiſtration, and no di 3: elſe 
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_ 22d January= 2684.) the Lords having cauſed ſome 

1 ifa he was an idiot or torious, chen found him neither fatuons nor _ 

* epileptick ; and found tho N a8 4 ſimple 
— es un, and no her age, that he neede 
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inithe Tolbooth of Edinburgh, on his falling e eee e * 


_ another honſs within the town of Edinburgh... FE, ** 8 . 8 
AMA; e being made te the Counc 
Duke of York's" 
oppod: and atreſted the ſhip, and named a C 


Council ſt 0 
SE... tho“ chey had the er Warrant to levy ſoldier 

ho are willing to go; and even appret ticcs — willing) may not. be taken; but forn- 
ers and*vigabonds; by our aQs-of Parliament, may be ſeized: on, and. either put in 
Such bags and nnanufactories, or delivered to © lors, Capt or baniſhed. 

. Council; even as they do 
bation. There was much eauſe for this outery-; for. 1 poor men, and o- 
ter arts, they trepanued many: Some alſo took their arles, and craftily cheated them. 

Tus ſearch was occaſioned by a diſcord between the Flanders Captains — Thomas Wilſon 


Bailie of Leith, who liberate three of their men who. were in Leith Folbooth; and the 
a ſoldiers. part, broke the town of Leith's 


— who: lay in Leith taking the fore 
when it was 88 thro'-the town, becauſe being a garriſon town, they ſhould be 


1 * any other Drum than their own n becauſe 1 it otherwile Os. them 


dhe alarum. 75 75 LAS Pye. $4. A . E N N » 15 FEE 4 * * $36; 


+ February 12. 166% Boyd of Pinkill. having given yon nent OY; Cuhcart of 


Cerleton, as having committed a riot in poinding his goods, after a bill of ſuſpenſion was 


1 and ordained to be diſcuſſed. "Anſwecred, Ie was ordained to produce the bill, 


aud yet keeped it up; and therefore the Lord Ordinary before whom it was heard, ordain- 
ed the execution to go on. Replied, That there ſhould have either been a decreet, or prote- 
ſtation, and fo-ſhould have been put up in the minute book, to haye given him fair warn 
ing and attvertifcment,” before he could have pre "The Lords on Redford's report, 
found in ſuch a caſe there was no formed proceſs, and ſo needed not go to che ninute book; 

und thus found the execution legal and warrantable. 


'' Eodem die. In a canſe, Mr. Hugh Blair and Mr. Thomas Allan Miniſters act Peddie; 


a a bond having been improven, at leaſt found null, becauſe, one of the two witneſſes there- 
in ſubſcribing, tho? he confeſſed his ſubſcription, yet 9 he ſaw not the 8 
ſubſcribe the ſame; hut that he heard the Nottar led his hand, he being paralytick; and an 
action of damage and intereſt being raiſed at the creditor's inſtance againſt. this witnck, 
becauſe by his ſubſcription, -and not ſeeing the principal party ſubſcri 
hond, and yet confeſſed the ſubſcription as witneſs to be his. The Lords found the Mi 
nel hable for the ſum; both principal and annualrents, tho” he declared that the N 


- Preſence of the debtor and creditor aſſerted to him, that before he came in, the debtor had i 


- igned that bond, and they were ſilent; which wWas aſſent and inducement enough to him 
to ſign witneſs. e bis was thought a new deciſion, to make the witneſſes liable; but 
there were ſome ſpecialities concurred here to move the Lords, which will not readily meet 
in other caſes; The 5th act Parliament 1681, makes. ſomewhat for this deciſion ; 3 for l. 
declaxes witneſſes acceſſory, to forgery, who fee not the party ſubſcribe. - 

' Eodem die; 'Hary Oliphant's probation inſt the Clerk of the bills, in che caſe menti- 
oned $th January laſt, being adviſed, and g he had not proven the cuſtom, they fell 
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. ' without an act 
boch of the bond; 2 : 

- and that [alfignarion for ee e the contribution being but a voluntary 
lle this for a 
definition of an obligation agrees here, that it is vintulum juris quo neceſſitate aftringrmur, &c. 
The Lords declined to decide this; and named ſome of their number to endeavour to ſettle 


5 and gave ſccurity for nets | 


125 in regard the h 


executors; tho the 
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Rn aro ef Teo — in pre. 
— Alledged, This deb bad alf the qualifications requiſite to a public debt, and ſo was 

acted in 1640; when General Ruth- 
Lords; for the King, and had a 


gene · 
mi tees of Effates: borrow. 


an that cauſe; anch chat the ach of x 


th The act of 3 . \ the debtor's cn 


in | the 
e:buth pro and con; 


; and: by as i the af ber been ingraſe 
of a Ton unvitiate are f 


thing; and the Eſtates giving that aſſignation 11 a ſufficient argument that they acknow- 


publick debt, and fo the Eſtates undertook it animo ſe obligandi 3 and the 


the parties; and accordingly the good town got down 4,000 merks of the whole claim, 


| 3 and the decreet went forth groan for their 
Warrant. „ of 5 15 „ Sd. + ee 43 Hy 1 Da Ak? PERS | HH, 


Eaem die. The cale between Baillie aid een dan o 


N 1 I 
by Forret; ;che-Lork 
rix outlived Martinmas, and died not till the 4th. of December, 
that therefore the half year's rent pre ng Martinmas Was her's, and belonged to ber 
ond ayment of the victual to her was but a bond, not 
relative to any lands, and made the liferent payable, the one half at Lammas, 2nd: the other 


at Candlemas; and that ſhe died long before Candlemas, her term. For the Lords found 


tho theſe were the conventional terms, prolonged for the eaſe of the party debtor, yet 
they nd voce found ſhe needed not ſive to the conventional term of Gandlemas, to 
give her right to chat term; but that it was enough the outlived the legal term of Mar. 
tinmas, at which time the corns are all ſtacked, and the farm is due by tenants; tho Zuil 


and Candlemas is indulged them to pay it in; and at Martinmas clit _—_ obligations, ſo 
| that it becomes due, lice: nondum venit, ſo 25 to be exacted. e ee ee: 


Euadem die. Ker of Lirtledean's recognition againſt Simpſon, being 8 vy Boyne; 
the Lords ordained it to be heard in their on preſence.” The caſe was; a ward · vaſſal grants 


a wadſer out of his whole ward - lands, for a ſum of 7 far within the worth of the 


half of the lands affected, with a back - tack for payment 84 the 'annualrent, and the wad- 
ſetter is thereon infeft, but the granter is ſtill in poſſeſſion, and pays the back: tack duty 
= Fare n ly, and the back-rack 1 is neither incurred nor declared. Alledged for Littledean, 


hat Simpſon his ward-vaſſal had by this incurred recognition ; becauſe a wadſet gives a 
erty; and law does not conſſder for what ſam it is redeemable, whether above 
or below the half of the land; but only if there be a real nne tranſlatio dominii, as is 


bere, in giving the wadſet over the whole ward tenement ! Anſtoered, This wadſet is but 
all one caſe as if no more of the ward- lands were annalzied 4 what preciſely, would baſs 


paid the annualrents of the wadſet ſum, and the reſt only given in warrandice of it; in 
which caſe there would fall no recognition eſp ſeeing the heritor is only in bockt, 
ee ＋ 4 is 54 gal This Pl 
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Kaste was, tr lire, un 
cellor and Duke — 


ee remors 10 > Jaitjce. + James. Hamilzon- way 08+ 
 chinedtoſee und anſwer. I find in Hope's/PraQtiques,-Tit--of, be Sefſion, che Privy Conn - 
cell did difcharge the Seſſion to proceed in two cauſes, viz; Sir Richard Maisland of Lerd- 
ee Sir David Hume of Fiſtwick ; and between the Lord 8 wie 
5 z but this being mai'exempli and oomplained af to the Parliament, the N 
- 2 and gath acts 9 the like to be done in dime coming. de 
In. Eackiel Montgomery of Whitelands, Sheriff depute of ae ee 
| hel for ud articles of x alverſation; oppreſſion, concuſſion, aud ex tortion from the-paor 
5 C Bum in 1682, to ſqueeze money to; himſelf, Sir William Pater 
| and if, Thomas — Clerks; ſueh a8 ſeizing on a woman's. moyeable:poods, on 
— prune, —— becauſe het head was found fettered in a net hang 
ine dow from the bedſi ide; Wr away 1,000 merks of money from à man whoſe 
i Wald was Burnt: accit | king the -rabbiſh- he found that bag, and he told 
. the people he had not loſt l, for ae eee of his money; but Mr. Eze- 
.... ̃——— <6 
en do him as Sheriff; which was 1uZuoſum-ex alterius calamitate compendium:;;and the Stierif 
bas ho right to treaſures, or eſcheat goods, but only .cuſtodie canſa, to compt to the Ex- 1 
okequer for them. The High Treaſurer urged, ſeeing the articles were ſo groſs, and 
the ſums conſiderable, that he might find caution under the pain of L. 1,000 Sterling % a- 
| Vide all the diets of the proceſs, and not to fly before ſentence. It was anſwered, It was 
not uſual before the Council, to put the Panties under caution before probation, that being 
in the Criminal Court. Replied, The caſe was odious, and the defamation 
flagrant, and there was periculum in nerd. 80 he offering caution, it was een n 
Ane and he committed to priſon. Vid. igth March : n Pioate 
Huna 15. 1684. Pitſligo's cauſe with Robert, Gc. Milns-mentioned. 18th January 
1684; 7 is again debated and advice and the Lords adhered to their former — 4 72 5 


= lo bes the it was urged, that albeit ſhe had jus erigendi, yet it was only for her 


 liferent uſe; and they ordain him to compt and reckon, tho his legal was many years 
$ _ o chat he will be found by his poſſeſſion and dare n more than paid. - 
of Co-creditors: was found — expiry of a legal, in Hamilton of Wi- 


\ not here: Vid. yth March 1684. 
= 1.16: 684. Mr. Thomas Rigg; mob Eikine 115 = a a forthcoming 

againſt the Earl of Roxburgh and his tutors; and Sir William Primroſe being alſo creditor 
compearing, his intereſt to the Clerk 3 notwithſtanding whereof Mr. Thomas got 
out his decreet without reſpect to his intereſt. The Lords upon Redford's report, ann 
it was then in the Clerk's hands, reſtinded and recalled the ſaid decreet. 

£6 Fabrnory 19. 1684. The cauſe Wilſon againſt Home of Renton, menticued 8th Fe- 
5 current, being adviſed: * The Lords ſuſtained the adjudication,” —— but on the 
| 46h February 1684 they made an act of ſederunt for the future, diſcharging any to ad. 
Judge the lands and a fifth part more in time coming, under the pain of nullity. But now 
in bonds, they turn the fifth part to a penalty, ſo that in a bond of g, ooo merks en 
| We pemiley ated to be only 3, or 600 3 they now make it 1, 00 merks. . 
Aud che next day, being the aoth, the Lords adviſed the other branch of the 8 Th 
53 and found the debtor may force an appriſer or adjudger, (ſo * as his legal is unexpired, ) 

Anyone 6 3 eee torths/annualrent of his ren en ee to 


3 caſe with Andrew Lundy denden Wen November n And if i in chat caſe, why 8 2 | 


. 9 3 Es inc 


I N 
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ts Joſe the e. 5 — 5 
I {> That there wis"bur . — 


t bæhoved to ra 657 "UG ee e COUNT on was eee and de- 
rted 90 his d eproceſs reconvaleſced „Te the third, 2 not 
Saen unlels there be 4 ſpe af Keane for ie, 46 ere and" To quhon at Mr. ö 


F. 33 3 | | anche wot = 
* publics, 9 — ment and reparati n ty's damage. 
. che Lords Geld al thir poifits, and — 4 firs — bil ; 1 the - 
=» . Secret Coneil produced by her in modum e een bear _ her-libel 
Wee dis beating bet was proven; bur it ws l t -worded that the Lords only 
3 1 bim e k vrong don 9 


8 1 eating 

bation to the Lords of Seſſion, -rhat thi | * | 
1 to their. declaring and applying $iof Parliamet ber dene — he had 
loſt the cauſe; The Privy-Counci woukd not —. coins: this bill. Then upon 
the 24th February, The Lords, upon a bil gwen in by the Lady Snadon, allowed her 
a diligence againſt the Clerks ef the « ey c uncil to give up and tranſmit the probation 


there led anent Moody's beating her as alſo to addute farther witneſſes for pooving it, 
if ſhe pleaſes; —Phe Olerks of Privy.Couneil eee ae war Den ſhould have 
granted diligence againſt them, 4 Court equally ſovereign with the * 


R 0. 1684; Patrick Maxwell one of the King's makes reine Mrs. T — | 
_ Keeper of the King's Park of Holytood-houſe, for we price of a horſe he gave in to be 
| - _- grazed there; and which was ftollen, or Joſt.” | Alledged, She cannot be liable mp 7 
_ dale er culpa, and by. a placard or printed program ſhe- had intimated the conditio : 
Frhich ſhe took them in, viz. That the inpurter took his hazard of all chances, as — 
ing their neck, taking out one horſe for another by miſtake, by falſe tokens, or the like; 
and that this was ſuſtained already in a purſuit againſt her by Mr. Alexander Birney Ad · 
; vocate: and the Bailie of the Abbey Court having decerned againſt her, and ſhe ha - 
ving ſuſpended, the Lords, on Forret's report, meant the nn reet, bg eee . 
=. unleſs they would prove ſhe was acceflory, + Err? 
—=_—_ Eodem die. Alexander Dunbar's purſuit AY Adie: and eee Merahants- in 
= Aberdeen, being reported by Saline; The Lords decerned them to pay the price of 
the 500 bolls of meal ſold to them by Mr. Cuthbert, ſeeing it appeared that Dun - 
4 bar Was his partner in the bargain, and had an alſignation from him to the whole, and 
=. 4 conſent from his Son's tutors of law to uplift it: But becauſe it was confeſt that 
che allignation was on death- bed of an heritable bond ſecluding executors, and that 
e there was this informality in the Tutor's ſervice, that he was not 25 years old conform 
to the qualification required by the 21 ft act 1474; therefore, the Lords ordained Mr. 
Dunbar to find fufficient caution, before he uplifted the money. to ſecure the ſuſpend- 
Let againſt Cuthbert's hi 1 eduQtion 3 of the aſſignation 
„ > 
ET Kodem 
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led An Sit Mops Sinclair of Stevenſt MY ure Hary. 
Saline Tbe Lords found-Harie's acquiſition of . wy oe Bru ppryſing of the 


lands of Curfrae was but in truſt, and in contemplation of a bargain/Hary intended of | 


theſe lands; and therefore that he could nat ſeck the full. of the co 


npryling from Sir 
Robert, (tho“ be had now ſold the lands to Sir James Hay of Linglow 5: 


| February: current;)- is adviſed; and after much agitation, they laid it wh as eg ens 
one imperatoria, and referred it to be determined by the next Seſſi( 
Biſhop, ge was an adminiſtrator of his benefice) might tax 4 ward holding without 
committing dilapidation. Now it was thought, tho) f the Parliament ſhould find 
could not, yet that would not be retrotracted ad pratira but only ryan may = 
ron. So it ſecmed Blebo's right, in probabllity,” would then have eſcaped as valid. 
But the Archbiſhop could not be di verted rom his aal to the Church, and ſo gave 
1 to the Lords on the Aazth of- March, crauing that they would not delay 


their interlocutor, nor refer it to the Parliament, ſceing the intereſt of the. Church ſuffered 


medio ſempurr. The Lords found, ſeeing the purſuer (comtrary to his on private ad- 
vantage, for the good of the Biſhoprick). urged for a deciſſon, they could not refuſe to 
adviſe it; and cited the gad act Parl. 1376 ordaining them to proceed in all cauſes, with- 


out- referring them to the Parliament; and therefore declared they would adviſe it to- 
o And accordingly on the 13th March, The Lords reduced the converſion 
4 to tax: ward; and found ia Biſhop not being dominus:(who: may diſpoſe, except "lay or 


e paction reſtrain him,) but only an e diſpenſator, curator rt adminiſtrator 
4e heneßcii, he cannot diſpoſe farther than lay permits him, which it does not, to change 
8 ſimple· ward to tax- ward.“ Sir George Lockhart, at delivering the interlocutor, re- 
peated from Lucan, vidrix  canſs diis placuit, ſed vida Catoni for he thought they bad 
Leeided againſt the principles of the Canon-law, and againſt Craig de feud — This in- 
terlocutor reflected on the laff Archbiſhop: 


eompoſition he had paid. 2 . 7360079 TEES 9 0 38 e CAB 8) £28 
+ Eodem. die. Lord Collington' 8 alen to be Jaſtice Clerk, in place of tes Maitland, 


laid aſide, came e e n wow Ou PE EARN] as one of the: END 


Criminal! Sond ds 105 
.» Eodent- dio. At PRIVY. COUNCI eh Fur bes e tn; Abate: wich. con- 


—— the Magiſtrates thereof, purſues Agnes Campbell, relict of Andrew Anderſon the 


33 Printer at Edinburgh, and Robert Sanders Printer in Glaſgow, for ee his 


rognoſtications, whereby they underſold him, and vented more than he did; whereas - 


bd was in uſe before to ſell about 50, oo0 copies, for each of which he got a plack ; 
and that Sanders on the frontiſpiece of his had .counterfeited the arms of. Aberdeen; 


and this being in damnum et atmulationem vicini, they ought to be diſcharged; as allo 


ſined in reparation of his loſs. Ayſewered- for Mrs. Anderſon, By her gift ſhe was pri vi- 


leged to print Almanacks per expreſſum; and could not be diſcharged. The Council 
— difference to hes Biſhops, to ſertle them; who inclined o ee por 70 5 


them to print one another's Almanacks. Vid. 29th current. 


FHelruary 22. 1684. One Martine W and Schoolmaſter, a a two Weſt- 


c men, called Carſtairs and (ho were condemned on the 19th Februar 


laſt at Criminal Court,) are han eüthis day for their rebellious principles, allenarly in di 1 
Frey had offers of their lives; _ were ſo RUN per- 


owning the King's ne 
tinacious' as to refuſe it. 
Eadem die. In Mr. Thomas: Paterſon Miniſter of Wensch his improbation againſt 


eight days for the ſecond term in the improbation; ; and the Lords anſwer being cra- 
ved: becauſe of the ſhortneſs; they ordained the ſaid Margaret's Tutors to depone, if they 
could command the tack and writes called for and inlarged the dilatio legalis to 14 days.— 
This was caſus vere arbitrarius; but the certification in improbations being very ſevere, 
and ſhe a minor, (tho the maxim quad non tenebatur placitare took not 1 here, 
it not being an infeftment, ) it was too ſhort. Vid. 19th March 1685. 

Eodem die. The Lords as Commiſſioners of my Lord Argyle's e Se ranking 
the creditors; met this afternoon; and Lundy, Treaſurer- depute, as donator to Hamilton 


of Monkland's forfeiture, having right to 10, 00 merks owing by bond, to Monkland, 


by Argyle; and having procured a letter of recommendation from the King; the Lords 


were much puzzled, for they had the haill creditors to rank again, and to adjuſt and 
3 5 their proportions, to make room for taking him into the firſt Claſs of the 


"yY wand they gave him Sir Colin Campbell of Ware 1 1 


oy ON 
Sinclair, 33 by 8 5 


| ee it * 


Sbarp, who taxed this * but Blebo had 
warrandice in caſe of diſtreſs, 115 0 INE: to recur. upon Scorſeraig, his mn for 


Margaret Bannatyne, heretrix of Newhall, and others, Pitmedden having given only 


DEz | ͤ £ [ft alte 


h 4 nar; 7 Y | 

Hary had refuſed ahem g) but only wWhat he gave for it hiinſe f. 

adem die. The Archbiſhop of S purſuit againſt Blebo/ een 2 5 
ci· 


, . - » * 1 
e y | es 1 4 . 
HS 4 8 * 8 
. 1 1 ” a x * 4> 
« * U * * * 
J e F oo * * | 4 0 x Y PR 4 v3 * 1 N 7 
* a . . 4 8 1 5 PE. 4 IONS 8 9 
N . 3 . i "If : * 5 yg * N 12 I" 72 . . ' © 
7 * — * "© N % 7 2 + & 85536 3 Ss IN Sa. wad 
. 7 * LA 83 4 { * - 
[4 * 
F 4 > - * & * 
: , 
: * 


1 
1 54 * 
1 


J 


o 


. 
% 
1 d 


% 


N 


F ET 8 name, but allo a large atteſt, with all his titles, : and the ſeal of 
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« + his She log e Far N x RS 9 Caution 


ce in Scotland, for what en even he and Scouler his —— ed 


= "+ co 
ORE Sonar and Young, if he had ought to 


ee t him“. 2 i ſtrict law, 
purſue hiz 


crave of Arn 1 pulc um eee 9 n yas 
| n. 115 1 1 is of 1 N ; £3 . es 8h; + ay . 1 I = A 2 * f 2” We 22 5 4 ' | n Nr 155 
1 Eodem die 5 being to purſue a 8 living. At. ide on a 1 think 


he gives in a bill repreſenting, that the: 12 did not regard his regiſtrate extract 
undder the Clerk Regiſter's hand; and therefore craves the Lords would ordain his prin- 
pp to be delivered up to him, upon his returning all the extracts. The Clerk. 
regiſter argued much againſt this, ſeeing they could not know how many extracts were 
given ut, and Boys n neg to write on the gry if it Was the 2d or 3d extract. 

a a famous act of ſederunt in Latin, dated the laſt of July ace recorded 17th 


T 1599, ee ue, nee ue gu foreign j ories, that theſe. — 
be probative and authe 8 | 


au as they would have their notorial inſtruments 
0 or Judicial as regarded, by us „ Lithink-theſe. excratts which ge abroad-ſhould not 


85 


Ee : e. See n e eee his aber, rah March 
a6 2611 A NET OS EO BBs, Kd 0 IH HITS 
_Febraary 23. 1684. The. 3 bf, recognition. at the inſtanceof: Gi Joke: Hay 
= Maire conch" Poury, c. mentioned 4th December 1683, was adviſed; and the 
Tord having conſidered. the depoſitions of the witneſſes adduced: anent the dental, they 
find them unclear; and therefore grant commiſſion to Forret, Drumeairn,; Blair, pe, 
Carſe, or any two of them, on the ground of the lands to re · examine not only theſe 
Witneſſes, but alſo Gentlemen and others there, wlio know any thing of the true rent of 
ide controverted lands, if more than the half be truly * ſo as to make all recog- 
and grant diligence for citing witneſſes ——This was a great favour. to —_; 


- _ probeting. led, to make a new act. Vid. 14th Auguſt 16844. 


Fehr 3. and 24. 1684. A bill is given in by Grizell Ramſay and Mr. Adenander 
Irvine her 8 bearing that ſhe was neareſt of kin to umquhill Mr. John Ramſay | 
Miniſter at Markinſh, her: — and therefore craving that the Lords would ordain his 
whole, writes and papers to be ſighted, inventared, ſealed, and ſequeſtrated, till it were 


found who had beft right thereto. The Lords granted the deſire of the bill, and appoint- 


ed the Laird of Balfour, and Mr. John 3 Parſon of 1 inventar, at leaſt 


| I ns the nee rte, tall i it r who . 0% 40SY 3 900 rath March 


ad 26. 1664. "Yin Patrick 18 Lord Ganld;.. is LAST one & the ne 
| of the, Juſticiary in- place of Collington, advanced to be Juſtice. Clerk. 4; 


February 26. 1684. In the cauſe betwixt the Earl of Nithſdale nh: the Duke — 


e Ducheſs of Baccleugh, reported by Kemnay; The Lords found, tho the minute of 
fle of the lands mentioned no annualrent, yet the price behaved. to bear annualrent 


of Balnagoun; and toth July :1666 Cram undd. e 


. «6; 3 the date of the minute, er natura rei, without 


5 ee the minute; and tho” it was never 


tho it was offered to be 
were in poſſeſſion of the lands d poned by the, minute many years 

virtus of the wadlets and other rights, and ſo did not attain the 
But the Lords ordained the 
< ſecurities. yet to ba perfected, and the price detained, - til incumbrances be purged.“ See 
thy 555 decided in — W r e ee e N Decem- 

1 85 e 
Zudem die. The. Trails in — caſe: « bs logo e to Hs Ducheſs of 

Portſmouth, found that he:as donator to the 3 and wltimus bares o ß 
< had right, without a declarator. — Tho' in Durie's time, and twice ſince the king 8 


return, it is decided, that theſe gifts always mand deere, eee r dete Roſs 


roven, _— 
fore the-f; 


ne, by 


February 27. 1684. The. Earl of Aberdeen, Chancellory- ee 
* * * caſe Was decided, anent vie "0 Mieiuates, . et private. The 


Lords 


„ 2 
9 


—: bien arr, eb tlih-roljtion 16 au ie 1585 
wy terms, that the ke 6 nd nr, wh bye,” "hi wa ent rene is [the hi gh, v way „ 
leading from 4 Burgh Royal biz. Banff; toe Burgh Royal, ur. to 2 3 

5 IS. — 2 Nee — e ad fois rhe $3 Ke wo : ; an adhere. to the wy As IJ \ >, 
| hootter BE S 1 1 


: 8 daher, 2 5 e . 5 
uſe and cuſtom of carrying me that e e Mi right to eatry Pelte, TAG 
be had cartied alſo peats that road forty years, theſe being "diverſa; 9000 Ir being odious 
to burden oy r dans lande with ſervitudes f als ge yet” the cartying the one is 
no mote prejudieial t other: See Craig E fell. lib; 1: areges. 5 . And . 
tis interlocutor, no way ought to be re epute a ak e high wa „ 
4 fue & a quem be publick ; whereas L Xt rough begin n Ee — 
:  vato, N annum eritum babet ad viam public Ae 4 Por tum lumen ia, 71 1 
or to a moſs. The Chancellor would. I male T0 quhon to Rays! right only to a foot way, 
or un 4 at-moſt, for a horſeman, Dur e to be 2 vi for en or wains, or OT of - 
- cattle." Pie26th March 168644. at bt , eee, 
Poder die. The Lords having heard Ha cus repo Fine points een is ies deutor in 
oh debate Eltzabeth Duff, ard her Rufpand John Palgardno, my Lord Forret's ewa, 5 
agaiuſt the incorporation of the Taylors of Edinburgh; they ordazin before anſwer the 
achuczeation upon the eſtate of Salton to be produceck; and find the defenders as tutors ang 
curators to the ſaid Elizaberh table for the value of the goods and others not bearing annual. — 
_ belonging to the defunct; and that they anght to be ſtocked and employed or | 
tent Eich a year after the defuncks deceaſe, and that the annualrents of the ſums 
tis during the tutory ought to be ſtocked and employed for annualrent, from the expiry of 
reory; but that They as curators were not obliged to ſtock the annualrents due during 
che curatory, i in reſpect their minor was married during the currency of their 'curatory ; fine 
the tutor liable to dilipence for all bonds and tickets, 'whether contained in the inventary 23 
2 of the defünct's teſtament or not; but find them not liable for accomprs not contained in 
N the inventary forefaid, in reſpect the ſaid inventary was given up by the defunct's own _.' , 
| mouth, and John Steuart was ordained to ſupply the omiſſions therein; and refuſed" to 
allow the defenders expences, in 8 they have not made in ventary, conform to the laſt | 
ach of Parliament in 16722 
Then Datgardno having Ben in a bill -againft this, 180 Lords on the 1 th March, "= 
Ving conſidered it with the anſwers, they found the tutors liable for all the accompts in 
the defunct's compt book, albeit not contained in the i inventary of the defunct's teſtament, | 
being eontracted within three years of the defunct's deceaſe; and as to other accompts pr.. 
ceeding theſe three years, before anſwer ordain the purſuer Dalgardno to condeſcend what — 
of the debtors therein contained were alive within year and day after the tutors accepting 


of the OT ey as they might” have done "en and referred the eee to their 
aths . 


ehruary 28. 1684. Harcus reported the detlaritor raiſed by the Trades of Edinbu 

and their deacons againſt the merchants, founded on King James VI. his * 
bitral, and a late act of the Town- Council of Edinburgh in October laſt, that the crafts 
mall get out three of the ſix given in by them in liſt to be deacons; and the Lords declared 
in favours of the ſaid act, and that it ſhould not be lawful to the merchant Council to give 
them out any but three of their own ſix. The trades alledged this privilege was given them 
for quitting their right, at the time of the decreet · arbitral, that one of the four Bailies 
ſhould be a tradeſman; and that the purer times near to the ſaid decreet, (which was the beſt 
Interpreter of it,) inviolably « obſerved it, till of late faction prevailing, Sir James Steuart Pro- 
vod began to give them out other three than any of their fix; and then commonly they pitch 
ed on the pooreſt and moſt unworthy of the trade to be their led horſes in their votes —Yet 
the deereer-arbirral runs only that the Magiftrates ſhall afk the advice of the deacons of - 
trades, who is the fitteſt to ſucceed them; but does not limit them to a number of fix, more 
or fewer, (which cuſtom hath ſince ſtated i in ſix,) & con/ilium non eſt obligatorium. Some of 
the Lords were for referring the caſe to his Majeſty, to explain his grand'father's' decreet- 
arbirral in 1383, (Which is unclear in m things,) as being a point of government; o- 

_ thers, chat trial and probation ſhould 'haye been led, what has been the uniform proiies 
theſe forty years bygone ; —in which caſe the trades would have loſt it. However it 
been vote; and was non Herr. ern the trades while trades: can - 
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2 5 by the nature of his thixlage to go to . wind- mill, but only to his water-mill 
to phich be is chirled; and that eee he alledged defects of he mill; find 


5 N dt; it having only a mud ee Vid, asth January 16898969. 
Eaodem die. At PRIVY. COUNCIL, . the Earl of Monecith's @ nobetng 1 Roſs of 
Auchloſſan, (mentioned z iſt January 1684, Was advi d 
and ſent. him to priſon and fined him in 400 merks. 


| mill 1 whkh as. the nl the * . vet 225 — * 


® leaſed to come; and that Craig aft bribe of this. opinion, Few 


4 he. 1 «will wwirhin his thirle could i be ea 0 ho 3 0 


1 © 1 i 1 he be no 
Therefore didain. the faid ml to bed 


* defender lights for the mulcure.of che We corms, Except theſe, th. 


| - Jos in ſuo,) and allign the day of March next for that eff 


' de 54th nd the Lords in reſpect Forbes had taken a tolerance from her 


an Wee N s, e ak 20 At rp bis 1 Reed her to 
| * his Alm . | 


5 * 
c 4 ol 6 2 
E 6h nova 


2 1 N r Sq 2 * N — 8 
71 = A. 
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A great influer e in elan. : 
her 3. fo 9:41 he act, the _ q 
13 way ren ge Ire vr wy | fred 1 ann ds max 0 of che moſt warthy „eas it i - 
as quired they be. | Wt 25 . 85 e e 
. Chavartouſch Wen . the | zoned, 3ait 1 
16945 was called; and the Lords Pei he _ FE it We without 1 inrolling, 
it being a part of the King's cauſe.z and: that they cannot oblige Sir John Maitland to 
. conſent to his father 8 diſpoſition to Claverhouſe; but ordain the Clerk o mark. on the 
proceſs that he was:cited;z and find by. the probation that the twenty Years purchaſe of 
 Dudhope, g. comes to L. 6,000 Scots; and on his paying thereaf; ordain the diſpoſition 
to de deſivered up to him before the 20th of March; betwirt 1 1 777 time Lauderdale 
ay. obtain my L rd Maitland and: pb ly:s.conlent ;. ry 5 the dec bY. to be 


. d agth March 8 150 e e 
ous liſh . lt ke bat 


* 
8 


ans 7 1 ng to your 
MY charter did 


Ay: reſtrict me, to build a. mill. within my ow! 
* ae & ue in the, Tenendas q; {ect 
rind a t ny ll, 


n iy | ling. to e | tarily were . 
N Wen ed, That 


FE 
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| . bc hag at , Wa: 


2 annu mam e. 
the keport of Lord 
72255 9 0 lands, and 
red. in bis charter; and 
Pres But find . the. defender not e, 


=, Aae del eee 


Lare acknow- 
Tedged by the purſuer; 3 but find bim liable for the multure of the Hynds bolls; but declare 
that in caſe the time of the abitraction, the mill of the barony be not in condition to 
C then find the defender hable for the ie but not for tg: {mall e aus. for. 
rVICe.. nnn „ 55 1 . FFF 
M Culloch having reclaimed apainſt ads lnterlocutary Kaas it bei being of 25 
hw far one might huild a mill within another's thirlage, they reviewed the fair, bu! 
. adhered to-their former interlocutor, on the I3th March 1684. 
Eodem die. Mary Erſkine, relict of James Hair, , againft „ Merchant 
in Edinburgh, and Robert Mila, for repairing her damage in demoliſhing and undermin- 
ing a tenement. lying in the Kirkheugh belonging to her. The Lords, on Caſtlehill's 
os before anſwer, grant.commiſlion. to him, and my Lord. Drumeairn to viſit the houſe, 
and to examine witneſſes and work men anent the gondition of the bouſe, if.it Was ruinous 
vilio intrinſico the time of the alledged damage, and what condition it is now in, and 
_ wherethro? the ſaid damage, if any be, was oecaſioned; and if Thomas (and Robert 
Miln his Maſon) was.. only digging a foundation in his own ground, (nam . unicuque licet 
Ct; and grant dili- 
gence to both parties to cite witneſſes to compear before the ſaid Lords at ſuch times 3s 
y will appoint; For Thomas | alled, ged the falling of her gavel Was thro ault of it- 


Fa 
/ 


| and chey found the riot proven, 


II. The caſe of Forbes and Mrs. Anderſon, the two Printers Amend. 2ſt. current) 
huſband to print 
zent Almanacks were none, therefore Gscherg ed him to print 


ſome books, in which. 


Rat a 7 ; — 
5 SF 


: a 20 9 Nn 3 Sit John, P 1 Fee Sr William Davidſon I ding Ne. JF 
8 * ported by Redford ; : and- the Lords preferred. che daughters upon the \tranſport br Us, 5 . 1 2 
1 A Lgnation they, had from the! Aber to, the town of Edinburgh bond, tho he was x » YN 5 TY 4 
 ditor, and it was not intimatell; becauſe the cranſpor -depended. on. the onerous cauſe, os - 
5 implementing do. them their mother 8 contract or. Marriage; 4 and Paul's debt was contrafted * = 
Jong afterthat marriage, avd after the tran ; , and he was 1 in an opulent. and downing : 7 "i 
 eondition;wben de made chat allignation, ,"and.fo made i it Hor. in defraud of creditors, ee. 
cially: of of. future: creditors, ſuch as, Paul WAS: And thus. there was no place here for rhe "i 
nn o..Pall; repocatoris; and Street aud Maſon's. "caſe: 11 167 3 did not meet chi;; err Fa 1 
tho Maſon — 6a his "Tands to bis ſon before contracting of the debts, a et it a 


8 


a E becauſe there was a 1 0 tract of correſpondence. between W prior. to his fo s 
"2 fee, aud his deſign, appeared evi dently 0 be frandalent...... . is 3 nee A $ 
aden die. Vir, James ner Ocate. gave in a vill compl ing that upon the 


9 v8 of the Mint obtained againſt him, and the e King's modikcation of his fine, „ 
do the ze Seeretaries, with 1 07 Falconer's fine,) they had denounced Ki o --B 
| horn, the he; had an intimate bill penſion 5 5 to dhe lame; and fo craving e 
-guneiacion; wiel de recalled and annulled. The Lords would not do this (tho? the. te 
| _ *nonncing was 2 rot,) bur ; only diſcharged the regiltrating of the horning a . 
| diſcuſſed; or if it was regiſtrate, then they diſcharged. the booking 1 ee, , SEW DE a6 
©. March , ies 'T There is 18 a letter from the Ring procured by Me. Win am Living- 
3 fon, brother to, the Viſcount, of Killyth, to "the. 13585 ff Seſſion, deſiring chem to Or. 
pear the deciding of that adyocation raiſed by him againſt Mrs. Betty Whiteford, 'davp = ._ Fi 
= umqubile. Sic Joby Whiteford of Milatown,. -from the Co ümllaies of. Edinburg W 
- process of adherence, and for declaring that he. had owned her for his lawful wie? 74 — 
the had born him a child,) and to lay 1 over till the iſt November; in regard he was at - 
London fickand unable to attend. it, and the King. had cauſed bis own Phyſicians viſit we 
and they had atteſted and declared that he could not travel a at this ſeaſon, without hazard 
Pk bis life; fo it was no ſimulate fickneſs, Jet ſome can procure a fever to. themſdlve 
for an hour or wo. This letter being intimate to bet, Advocates, they objected that th 
was e pe not to be regarded by the 92d a6 of Parliament 1579, and” the 
4th; act 11587 3; and 'Was. mali erempli, to. ſtop. Juſtice, eſpecially againſt her who was | — 
Tecking to hape the ſtain lying on her honour cleared, by proving that he owned ber as = on 
bis wife when the. was in child: bed... Some did contend That by th 18th act of Parl. 
in, nent che King's cumulative Juriſdiftion, he might ſtop any; {a} Ks 
3 ce Lords: But that Was not n 5 the e W. rhe fans +: nog chat 
3 : ee 3 bent Ar CRIMINAL "COURT, Mr. Joh Mend br 1 8 to the Aird 
0 of Coulcerallers, and ſundry. others, are forfcited in abſence, on 13 tn led that they oo 
3 vas at Bothwel-bridge, tho' Menzies fell but accidentally among them. 2” 
Baden die, Mr. John Dick who eſcaped out. of the Tolbooth of Edinburgh. Aae 
1 1 5th. September laſt, is apprehended in Edinburgh, .and Mr. John Rae a Phanatic preacher 
: * taken with him. Dick was ſentenced, before his eſcape, to he hanged, for his being 
in Rebellion, and for his owning treaſonable principles; ſo that the Criminal Lords haet 
nothing elſe to do but to ſet a new day for his execution; 3 which they: did, and pointed 1 
2 che er March, at the Graſs- market. „ 
March 4.1684. The Lords having ER ſuperſeded. the extract bt James Cleland © Tn, 

5 Merchant: i in Edinburgh, his decreet againſt Captain Cairns, (for furniſhing his company . , 
- with cloth and ſarge, to be new liveries at the fitting down of the Duke of York's - 
Parliament in July 168 1, till the iſt of March; he on this day by a bill gets a new pro: (ö 

Ls rogation till the 25th March, on this pretence, that he had not yet got in the company's 
pay for theſe months of July, Auguſt and September 1681, out of Which this equipage 
mould have been paid: But they declared they would give no longer delay, if he did not 
4 Proride the: money betwixt and that time. 
March 5. 1684. Pitſligo a and Milne's cauſe. (mentioned 15th February 1684,) being — 
x, adviſed as to other points; the Lords found that his author's poſſeſſion by virtue of me _. *- 
cCompryſing, _ the legal was expired, behoved to be counted for, to abſorb and R 
Suiſh his compryſing pro tanto, notwithſtanding i it was prior to the 9th act 1663, by 
Which it is 1 Gelt ny SY that the ſuperplus rents of minors lands more than pay the - 
_  annualrents of the ſums appriſed for, muſt be aſcribed in ſortem, tho? the legal be run, _— 
and only ſtopped by the minority; becouſe they find that act only declaratory, ' or exe. 
getieal and explicatory of che 6th act . 1 tho”! it be in terminss Frey” quoad . torticens vn 
T der der „„ 
There was alſo another point decided on the 21ſt act Parl. 1663, anent poſterior com- 
bier. redeeming the firſt, to ſecure themſelves againſt the expiration of its legal, that 1 
other com iſers ſhall not come Inf N to thats fl $ 1+ . WW act r; TR 
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- and fo underſell the foreign cuſtomed brandy : Therefore they, and all the carters 
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0 be extended ultra. c 2 27 
1 hich was WIe 15 


75 7 5 arther 1 | In re | 
7 ould be. 1 75 Ry the W | 
of 4 8 pak. 2550 WE the:cengits, and fo mn 


of er chunt conform; and N 
ir's « caſe with Scha w of Gritmer decided: on the 14th | 


Oy. 169155 05 1 | 


er have or 4 have purſued and obtained, decreet for aids and duties us well as he, 
ha. ee make him liable to count. "Farther © chan be actually intromitted with. 
| 2, Ne hd. not enter to_the lands by virtue ak Flee by compryſing whereon the decrect for 
mails 100 ties n n N N OO ts and 


; CON mprylings_ F 
* a pot on. 32 . 2 5 . ; ; : . 65 . gh 
4 Mrs Weben Lander, one of ae Clerks of Exchequer, bring” creditor by 
to John ee In Edinburgh 1,000 merks, and the fad) Fob 
„ and giving a aue Gif oo of: all [to bs wife, and brother; Mr. R 


and that he bad atget ant and 
. and therefore crane cqueſtration'of the goods. The Lords ordained-: a pad. 
to be put. on his tho 5 9 5 8 Furnit pre to 15 inventared, und his Writes 
ſealed, to be "made. Pe 0 all Partie eg baving eels) ſeeing he was in medi. 
Ws fuge when, he made The. 8 10 right, - and Jo. 1 5 Eu be Juatreſſed on the a& of 


. anent. fa ES 1 N F 


5 12 knee abn. 3 
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ful credityr-to poind ? ae aſh 95 
Ar: Lauder ; on. 4 bill To the Lords g. I © aa 1 | 'M jr. 
1 bim to cauſe,1 inyentat the goods in t e thop, and to'foup' them to the beſt avall, þ 
= £6 {take of the padlocks off the ſhop- door, that e may ſet it at paſch to 
- Tome other tenant ; ; and. allowed Mr. Robert nder as now donatary eonſtitote to his 
eſc] beat to. 1 intromit madio ſenpore, lelt they periſh, 'or the ware turn unfaſhionable. 
Haden At EXCHEOUER, the Makers of 'the Eaſter -Sugar-ManufaRory oat 5 
. ang fear ſome dögſheads 'of brandy to. Edinburgh, Alexander - Hamilton, 
Captain Andre ew Morton, and the other Tack. cn of the, exciſe and cuſtom on Brandy, 
el on , till they ſhould be paid the dues. The Suga Company gave in a bill, firſt to 
the Privy. Council, 08 then to the Exch quer, alledging; manufactories by the fath act 
of Pat. 1651, were dedlared fee of all "the dues; and that” by an unß ridted ac of that ſame 
© Parliament, the Sugar work was declared an uſeful manufactory "nd the whole product of 
it was exceed from cuſtoms and exciſe; ita = this brandy was. made of the xefuſe of 
their ſugar, is, the melaſſes, which would not be ſugar, and ſo was the product 
afactory.. Anſwered for the tackſmen, * Theſe acts exeemed nothing but 


"== the many 
the genuine and native product of the manvfactory, which was ſugar only, and ſugar- 


can But if per ſpeceficationem a new ſpecies and kind quite different from ſugar (uch 
ab 0 15, be made or extracted from tlie materials, it + unreaſonable to claim the pri- 


5 5 | vilege, ecing that is not the principal and natural uſe of the manufactory for wliich 


it is erected. and encouraged, but only a collateral and accidental one 2 do, The 
rum (for they call it ſo, and not brandy, mide of thir melaſſes is moſt unwholſome, and 
enerates many diſcafes, as our Phyſicians will atteſt ; and therefore it is prohibited in 
. 3 It wrongs the importation of foreign Nants brandy, (which is a very whol- 
ſome liquor if moderately taken,) and ſo 8 the King's cuſtoms near L. 2,000 
| Sterling ay a year, 4/0, Under the pretence of this, embezzle and ſteal in at the ! | 
creecks of Clyde river, (at every one of which it is pol ble for them to have waiters, e 
the, coft would outgo the profit, ) foreign brandy ;. and becauſe they give their oath at 
Glaſgow, that it is all made of their own melaſſes, therefore they to evade and elude this 
do mix it with foreign brandy uncuſtomed, by the way betwixt Glaſgow and —_— ba 
or he 
. who mixes it on the ed is diſmiſſed back, and another brings it forward to Edin rh, 
' who can ſwear he mixed it not,) muſt be obliged to ſwear that it is all Scots brandy, 1 
made of their own melaſſes, without mixture. The Lord Treaſurer . depute, and King's 
Adyocate declared it was the aneaning of the Parl. and the Articles, that not only the fu- 
but even the TOY. made of their own melaſſes ſhould be free; (tho? the act be not 
© „ to this) and that the diſcharging this brandy would ruin the manufactory, and 
3 Only Fey: ordained ri to be 
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or yeally, and how much of them goes to che making a hogſhead of brandy, and. then 
by comparing this with how much brandy they Joy expend and vent, it might 15 ee | 
by 1 if it was {The produtt of their own melaſſes or was mined, 
TD dhe.” fy i is a letter from the King, anent the Carl of Argyle 8 vaſſale, men ⸗ 

Bonet 29 ch Je oy 44684. | The King by this letter declares, it was not. his meaning * 
che Leids ſhould fall under bis gift in Favours of che creditors; for the vallals, by the very 
chauſes of warfandice conrained/in their charters from the family: of Argyle, were — i 


by. on Of 2 new donation from the King in favours of ſome ſtateſmen; ſo hls mu 
I . uot „ agreed, whether "his letter de fayour to the e or not. 


; found Gafleton ite and the other put ſuerꝭ their proxim 
5 Cunningham who, impignorate the Jewels, pro 25 1 
But after a Hearing in preſenoe on the 15 

they * 


8 debate, and writes produced by each par 


_ «ere norcalled, * _ Hs perſons and. in other | 
he defender as 1 1 b jewels conſigned in Sit Alexander Gibſon's hands; and as to 
_ Jewel not conſigned 17 55 the "defence, that the defenders predeceſſors were aſ- 
_ *ſollxied" by che Lords upon chis ground, that they were loſt ca/u_ fortuito, and that. 

| 1 «John Ramſay had fell ett e Yor fecovery. of them,” Vid. 11h. December 1684: 
Don die." At the Commillion fot plantation of Kirks, Aitkin latc biſhop. of M 


ingdoms ; and therefore aſſoilzied 


1 Galloway, reducing a valuation of ſame tiends belonging to Dumbar 'of I 
E: is faid decreet of valuation. was, null, becauſe nothing had fol- 


dul ie being lledged that 
| Jowed: upon it by che ſpace of forry 3 


's, and it was preſcribed, becauſe it had newer 
been during a If that time extracted. It was an wered, That a à minute .of . A decreet Was as 
well a deerbet as If it were extracted, and the ignatures were warrant enough for it; and 
_ the Clerk Regiſter declared he would require no more hut to find minutes in the Re ger, 
hieb was watrant ſufficient for him to extend them. d The Lords found = 
_ © ought te have the extract of the ſaid e reſerying to. the Bif op 
_ **fons of reduction as accords of the lam. 

_  * March'611684.” The two Secretaries of Stare, Mans 51 Middleton, . purſue Hope 

= of Grantoan, a8 Tutor to Hopeton, and Andrew Crawfurd Sheriff Clerk of Lithgow, for 


tate of State," who have the power thro? all Scotland of placing the Fheriff. -Clerks. He 
d edendeg vn kor gifts; - one from Hopeton, who being an heritable Sheriff had power to 
| place his Gen Clerk, as all other heritable Sheriffs haue The /econd, was à depuration. 
- from vhoMing) hen the laſt Hopeton's Sheriff-ſhip was declared void thro' his not taking” 


wan November 1681. Alledged, None of thir were ſufficient to maintain againſt tbe 
Gecterares, he guad this caſuality and perquiſie. of their office were founded in F.C 


communi, "and a general cuſtom and poſſeſſion, _ _ 
This debate being adviſed on the 5 AG of March,“ The Lak ſuſtained Andrew Craw- 


be s gift, wherein he was conjoined with Mr. Andrew Ker; and found theſe on- 
5 „ Janctions to the longeſt liver lawful; tho? thereby the ſucceeding Secretaries are fore- . 
4 ſtalled and deprived of a caſualiry, which may be. thereby hindered from falling — 
0 exiſting in their time. But thir conjunct gifts were ſuſtained before; 5 1 770 June 1677, | 


a 


S Archbiſhop of 'Glaſgow againſt the Commiſſar Clerk of Peebles.” _ 
oem ie James Reid merchant in Edinburgh By wary Jobn Reid Skip in Leith is. 
: detinatls and decided, anent the ſetting of a ſhip, and reducing a decreet o the he AdmiraPs. 
The Lords found, tho” the ſet expreſſed no more but only James Reid, and the Skipper, 
yet ir behoved.ro'be interpreted not only for the Skipper's four parts of the ſhip, but alſo 


tor the p pres 57 Tongue ro the other owners, who were called as defenders and joined with: © 


the Skipper decerned againſt James for. the price of eight ſixteen parts: Bur in 


regard the AP had not yet upon oath, We in an inventary of the ſhip's whole fur- 


1 niture and tackling, they ordained him to epone thereanent ; 3 tho James was at a great 
loſs by the eleven months delay, and , 0 that the thip Wat turned unſerviceable ; and 


en nan erat ampliis integra.” 2. 5 
adam di. Sole Arnot having 'g given in a bill = ainſt Robert Yeamen, portioner of - 
8 of N — bearing that the as heir crved to her r gobdlire had an impro- 
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"01 d . ths . 1 e of 8 
_— dot vent foreign brandy free of exciſe and cuſtom ; and to tt if by the „ 1 
eompt-books. it could be N What quantity of melaſſes they have = | 


WES 
9 ; „ 
Vid. 18th April 1684. e 


en as che eſt were Yer this does nat determine. whether * unconfirmed vallals pro- 
rw ſhall fall under the forfeiture or not 3 for theſe,” it may be, are reſerved to be. the + . 


. 7 0h ; x 


= Gill her . Its tis caſe: mentioned .2gth March. 168 3 Fes advi ac 45 we 12 


7 und that gon 1 fol the * 1 
fender's Either did ſufficient! diligence i in pert I perſons called in his decreet.of exone- © 
Gxarion, he were ſome of the neareſt of. kine to the. fee ky albeit all the neareſt of, kin 


p e 


aug . Fight: ws the hid SheriE.Clerelp mall, becanle i owed not From rhe See. 
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AR A and medio E 3 3 aud 0 2 {ons his — | 
Jay redeemable; and he being möre than paid by his pölffelflon and intromi 


n the zytk of Januar 7 16853 ii “0 r 
Evdem die. At FRIVY: COUNCIL, here is a debate een ; Shri Janes ock burn ; 
- alia fear in Hünſe, about the 'demoliſbing u fear in che Rix. 


II. Sir Angrew Ramſay of Abbotſhall-on- un application” ta the Privy: Cauncil. 9596 NY 
err uon (he being a Privy Counſcllor,) to go” to London about bis Private aim; 
leeing the obtainiag the Düke of York's licence, as Commilioner;, was e * "for Mini- J 
den or Oificers of State, eommanders and ſoldiers in 8388 . and We . an 91 
© Jodicatory r bench, whereof be was nan meme. n 
HUI. The teh deceaſed Mir. John Ramſay Mi nien af -Markinth i 3 and 
N „ bis lands of Dunniface in Pyle de the College of St, Andrews, making 
Balmzine and Abborſhall: patronz to preſent the boys, was pro odaged. by. the Archbiſhop of ; 
Ste Andrews; that it might. be forthcoming for the College s behoof; and that the School. | 
_ maſter WhO Had it ccping; and gave ee his death, (it never being delivered by | 
My John himſelf, . nor did it bear a dauſs dilpenſing With it,) might be exonered. BA 
np March 7. 1684; My Lord Melvil-and Lungic's canſe contra Hamilton of Wiſhaw, and — 
= 515 5 ths Laird of © Dunlop mentioned zd Janbary 2684, was adviſed. The Lords find te 
| che? imported” by the contract whereof the tenor is pro en, does not extend to 
nor comprebend' the omiſſions during the time of the pupil John Brown bat cbt. 
See dee th cof the tutor mult: count at the inſtance of the appryfers from John | 
Brown the pupil, or Wia coming in their right; the appryſers be ing ſuch as have 
et ſübſcribed che contract importing che /diſcharge;. to the: eſſect the appryfing ut. 
Andrew Bundy the tutor 8 "RAY: 1 l by the importing and proving 
0 the faid* omiſſions, and the appr "3 but reſeroe to the tutor 
E before che aüditor his particulat ee agaluſt che 5 :* but find the diſcharge 
des berate the rutor for his-omiſfions, during the time of Antonia Brown," ſhe having 
ne. renounced t do be beir and reduced ber ſervice; and the privilege of making the tutor 
EC liable for 'omiffions being perſonal to the pupil, not to the creditors of her father ; and 
. << find the tutor mitt be liable for: THING 8 the lands that the tutor was in poſſeſſion 
Ko ef, Wr kite hat An, duced his ing; unle KD eſcend that the was, 


_ legally. lie 1 I 52 25 | Fr 8 3 bs 8. 5 ee 820 
5 | 8 IM A. c N T, Ger 450 er two are led for 
SR 1 ele of Barſcob: Alledged,* :denying; the fact, if they dd ie, chat 
it was in fell; defence, in ſo far as Barſcob ſtruek him in the face with his hand, and ſo was 

the firſt aggreſſor, and he only threw him from him, whereby his head was brained upon 
the hearth 4 2 Anſwered,” The aggreſſion is not ſufficicntly-qualified? to infer neceſſary = 
 ſelf-defence';" for that is only when one is ii 4i/crimine” vit  cnftitures; Which was not 
here, by x buffer on the check; and lau, allows you only to kill, when you cannot other- 
—_ cep yourſelf from being Killed:  Likeas. here Grier wos the firſt F for he 
as\ beating a Woman with Child, and Barſcob was taking her from him. f 3 
8 long on it; but at laſt an the 12th March, theyfrepelled-the War of FA 
_ dence, and found the apgrefſion: of - a ſingle cuff not 2 ſuffcient ground of provocation 
to kill; but found this relevant to make Barſcob the aggreſſor,” that he threw Grier the 
3 down over a {too}, and that in the ſtrup Sing he daſhed his own head againſt the 
tones. But the Chirurgeons bein | ugg that they found neither con- 


+8 


. examin 


'  +*  rufſon, fracture, nor wound, _ that he was ſubje& to the Epilepſy. It ſeems to 


ae probation nor. ee Fete the aſlize eee 


have been only a caſual hom 
hem. e e 2 
March 11. 160 51 Thi debate W William Chat hears ad Fu kar 4 
5 _ Ggneys: of the Tackſmen of the Exciſe, againſt John Brown of Gorgiemiln (anent which 
= 4 vid. 6th February 1684) is reported by 1 and the Lords before anſwer ordain the 
_ furvey rolls to be produced, that heyy may ſee if thir purſuers and other Tackſmen had 
8 great an eaſe in the valuing their weekly brewing as Gorgiemiln' has by-Sir John Ni- 
_. Colfon's deereet-arbitral. appointing. him only to pay the exciſe of four bolls weekly, 
Whereas he truly brewed upwards of 30 bolls; which is lefio realis almoſt” ultra decuplun. 
For the Lords thought if Cleghorn 5 the reſt of them had as great an eaſe (as Gorgic- 
miln) effeiring to their brewing, it is unjuſt inthem to quarrel Gorgiemiln's low valuation, 
| Feng te was to have had an intereſt. in the tack as well as they: But r alſo re- 
' 3 erred it to three of their number to ſettle the parties, if they could. 
March 12. 1684. Duke Hamilton's action of non. entry againſt Mr: John Elies, for 


a lands of . being N by e The. . ac s charter 
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Lords refuſed the deſire of this bill. Let they had granted, RE like to Maxwells: ik. 5 


—— 

kent could, not Fs "hag 1 7 5 non- Re” e 57 the.y arts by rh 5 1 4 
os ps home; beeauſe the Ducheſs of Hamilton was then reſtor not per 3 „ 
4e, but per viam Jaftitie 3 ; and that the Duke and Ducheſs held not theſe lands of the _ 1 


4 et Cappbeſl of Kilpont, and he of Montroſe, who held them of the King 5 , 
Ya 'by. the lach act of. Parliament. 1661, all che charters and other writs granted to  _Þ 
om their-lands-in theſe times are ratified ; and, at lea(t, they are not null ae 
deen "hat hold bide a reduction, "And as for Eheſton' s ſahne; on the Nuke's m 
Chatter, before. anſwer, ordained: Robert Hamiſton of: Preſmenpan to depone what were . 
the term whereon that. depoſitare..C harter Was to be given up to Elieſten. The 1 
op his interlocator were. Find the Charter given by inne uſurper can only defend 1 
eiae ide nön-enpry bill the reſtoration of the Duchieſs of Hamilton; ot. after that 5 
on 5 lands are in non-entry, the . deing ther {hy ta ED 
lers; 220 1 ga that 5 
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= our :of the country, 14 1 75 ar "hs my Gar Penn in 1 NED: ff 

*% forth f ſupplement from the Lords on a common bill, and to n „ 

intim — at the market · croſs of Edinburgh, Pier and Shore. of 1 8 

vet it he have a family, an an W l at is houſe may ſooner « come to. 7s, bis | 4 

7 ul; on ST ts - + 

7 dies. 1 the debate 1 e two Licks * Tulfllan md Gulroks whether 1 
7 — ipcluſe.could. be burdened to make up a; Miniſter's ſtipend. where there was no 

eg gseinds in the.pariſh alunde; the Lords ordained the 1 and mortification to be 7 — 

produced and. declared they would hear the point in their own. preſence. Sir George Lock: | — 

: hart; . might as welb burden che ſtock, for ſuch 1 5 — were in.clict tnck. << oþ 
But it maz veried if at leaſt the. tenth penny maill paid out of theſe decime inclaſe ; 7 

-29th Wy; Parl. 1587, annexing Kirklands to the Crown, Art. 16th, way not doh 

An ih Miniſters 0 en be See Stairs Dexiſions torh; en 2662, Renton : a- 

855 4 — Sing! a $ 123 42288 Wy ES; > /$» SP Ta 

Manch 13.168 At PRIVY. COUNCIL, Mr: Ezekicl| lontp ery Fee Ny Sen 

| beth] February 2684, is tabled ; and the libel was admitted to probation, and a Committee 

named to examine the witneſſes againſt him. One of the articles chiefly inſiſted on was, a 

fot money he had brought off above twenty , at the Circuit e of Glaſgow i = 

June laſt, as having taken the teſt before pM” whereas 8 of them never could 

Wie and, other ENT yet to take it. His gon junct Sheriff: -depute , 8 Atchiſon 

Was: dere however the Chancellor's. party prevailed ſo far at this time, that | 

EK diberate, upon my Lord Blantyre's. being cautioner in 1000 merks; but _ 

dengan 15 5 Jet aber nnd Was: 1 06 in the Hens: and re-impriſoned. 3 

Hide iotl F Þ 844 racks. con 2 | 'F 
«Marth, 14. and 15. 1684. Thel Lords 5 day adviſed che probation ted f in the cauſe = 

ps x 10 ee | | 


7 


755 e 
. 7 ck iſoner, ed, all Bard nd MI, 10 fo 
be of. nog pri 220 indict to A 5530s an agi rates, to orce 
Cn depone, I they Es to do 
1 which was not in de to begranted to pannels formerl7. 
. | 3 * 8 II. Richard 


% 


* 


7 , 
L . 
. #3 : 
4 1 % * P 
77 Be Ms 
4 > 
. 


#% 63 4 * 
28 * * 
F * 
1 


We * 135 


e dy 


8 
* 


ace do 
the Lords found Mr. 
pirg of the ee 


y Lotd Kemna rh audſtor to hear them thereanznt. | 
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there fol Sto fulfil the obli on 

4 100 cine” 9 wh general hei r of line of the fitſt marriage; and in caſe he: 
irreſponfal, ind the diſcuſs py" of. him proved ine ſſectual, then devlared. he ſhould have 
Hallaris to recur ap! r Pa an? of She ſecond manevivgn, o as-to 
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2 | e Chir pgeon-Ap | 
RE ries could not ſeek the - application of theſe 

2 * 2 ordained the Magiſt rates of Edinburgh, 
; an act commoricating theſe privileges to the Apothe- 
(which, is to erect a nem iure: denen, bythe ſett 
1 14 1 5 or e 16 ) | with certification that if; Nr Magiſtraces s fl, 

"26th. March, 4 at pot he duiſe d: The at 
nburgh having, in obedience ts che Lords former 9 — 4 woner David 
e, N the Ch 1 5 te be Vigrer t che 11 Apothecaries, they com. 
ined of this as e — -thi 15 rc hg hd Pre on che ih Februaty 1682; diſ- 
ng the two implo * 5 Ane Pharmacy; and | combing craved to be 
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te, A fern, it appeared. 175 1— 
rage, 00 was. granted without. any. 
6, that the ae enz 5 


A 


js 8 


red compts were given up to „ 
ter; NE 1 oe, 2 . diſchar — 
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2 On che —— Bade ben for herſc If and; her 

günſt the Karl of Winton, alledging he bad protracted” and kep 
reckooing betwirt them, and that "the clearly proved. him to 
| bonds; $i | therefore craving t that ſhe might have power, in 1 15 8 


1 5 preſent urgent 
1 5 whe, s in whole or in part, upon her obli igement to refound them 
| ee be Perlen. The Lords ordained the Earl co pay her 2000 merks preſently, | 
ne 0 find caution,) upon her bond to re- deliver che fame, if either up 
| owthorvent of the deelirator of truſt, or of the Doctor's intromiſſions, theſe ſums ſhoul, 


former Salon, Te Earl gave in a bil reclaiming againſt this, craving. it might de re 
rrafted;o:\[tcing ſhe had afiunde to live LEY Fo the Lords adhered t tot their Foe: inter- 
locutote Fd. 25th November 1684. 
— 634. Phe! Wen Treabter, und other creditors ef Monſuall apainft Mes. 
| Douglas and che children, mentioned t 4th curtent, was again debated and decided; preferring | 
che eredirofs; and finding there was no ſuch viſible and acceſſible eſtate: proven to be in the 
father's perſon,” = the time of his granting the bond of proviſion to his bairns, as. might 
_ ſuſtdin/ this bud; and, if there were any, it was juſter that his children ſhould be put to 
aſſect it and by ie in, than his creditors, who. 0 . his ee ſo e . 
ith 1 199% ty Fs Of „ 
Fadin die. The caſe of the King's Pie vin. Mr. Mila, his, 5 
diese Ste againſt the Magiſtrates of Edinburgh; was reported be Redford, 7 he 
ords find the d nd Parl. 1592, and the 275th act 1397, and the other ads, and 
_ exemptions//given to theſe tradeſmen can only ſiderats them from 12 and burdens i 
poſech y he town by their own authority, or for their own ule; or bringing in 5 
Water to the town by pipes, making high · ways between Leith, h, Eainborgh and the Ab. 
_ bay; mending\the fireets, c.; bur that they cannot thereupon, 83 immunfty from the 
King's ſtents and taxations; the acts of Parliament impoſing theſe, bearing no exception of 
their privitege3/-and it is hard to give them now, ſeeing 1, Theſe acts were made when 
the King dwelt among us, pnd they were truly imployed in his ſervice; but now it is 
oe nominal,” and they are titulars.. adi, They are the beſt and richeſt in their ſeyeral | 
ads, aud Ht were uncqual to free chem, 0" WE eden „e . e e. 
Fimoreofe is qth-Pebruary 1687. 
n e e 
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. , . 4 0 Pete purchaſe, being both more noble and e apa 4 . 


upp a perfect one; but affoilzied from it; yet allowed Hugh 


4 ſed; anent reducing the: tranſactions and agreements made k 


1 and tronout” not to guerxe 


; 4 
+. #2 


| "Holly erween the two brethren«-.. 


= Gt, ot being preciſely eorroh 


5 N facke 


Tiſh Aud, [King or My ay [i nay een — 80 We 


II. One 18 purſded b 7 35 Wilen for catry dere * 0 fr Bags ae - q 
; to 'Impriſon- ber chere, the. | 


 prethyce. of a e L. 5 Sterling, -to the Me +" 
55 N royal. priſons: n But "Ws. geh they ſaid, was to- "oye 
to p 11 ng right; by her; Kather, to 


cure her conſent to amarry' Hi, 


ee tenemencs' in St. Johnſton 1 At ws-confalirted. COAST wy on. ä #4 44 7 ETSY TY 
III. Murray of Polmais purſues: Seton of Poughy' otou 


ri bereden, 

the Church of St. Nmians near Stirling. ''> Alled Ix Was a'common-ſear; 1 e 

1 warrant for R. This was alſo referred*ro- 2 dchiirter. 1 7 * LE e e fr ". 
March xt. 4684. The Earl ef Forfar and the Marquis of Dot eir actions 


i k- cha 
. % 7 
. LT 


norities the? in 


prefe ſentis | anittorums” Jer” pr oping Horlim, abi "wm! Prieſumi tur devepius ; - 


md anent the Marg iss 5 75 narreflin the: or iti pro vito of 16,000 metks per amm E 


of kite rent, given 85 the Earl of Angus, their father, in atobrs of Fo 
the ſecond marriage, contrary to an expreſs TeRtrifion; pn | 
_- it is not cet ally conceived” in the term 
8 g the-fee in caſe of contravention, but ocz wüde pres 
lid upeh the faidd Earl, in his firſt contract of i arriäge with/the's 
 rhis*Marquis's - Horher, Awhertiy King Charles . As a Parte 
b Which Angus fee was-qualified and made a fruuun condinionatum i tho * Was Aledged 
he was Jdomimus, © and ſuch à raked Prohibition Could net hinder Him to provide the chil. 
den of & fecond wife, of an honourable family; "vis, of” Weyms," and who brought a 
1 d tocher, With 4 1 5 , 0 . * 5 2 unt The: e Oo. 
contract, be 


| | and: in Felend the! Peers have 30 b 
1 9 and' medi” fin 1 5 an old Roman oaths” «nit! Bock 1 
1 affirms, ; That. Noblemeiis Pr OUR delity'and- | 


=: EE, 15 Fray Aoi e po IN "gtio; -" Alle teh the lands of Bothwell 2 


dell given in fatisfackion were Wörth 10000 merks per anhum, in ſo far as: 754 ey did 
5 hat yearly rent, Jet in buying und ſelling the; ey wete Worth that much becauſe near 
nol of it Was fen-dutics | and: ſupenorities, ich in common eie are valued to 


recotmmended' ro the Chancellor, High T 


4 1 a 7 5 ry * 8 pF 


©" Eogem die. In Captain Andrew Dick's" og ontra Craigie of Gai ue in Ork 
The Lords on Harcus's report, found tlie diſcharge 8 n men- 
2 d for reſts of 485 his lands, and not of the whole; imported a full enoneration' of 
W His few. duties preceding 1655 for his ſcat and udal lands. F 
Eulen die. . Harte reported the debate between John Irvin Dumfries and Brown 


ata 
- Carſſui - andthe Lords found a back-bend granted by Maxwell of Coll,” Irvin's 
peRive nor telstwe to the bond charged on; tho of one 


ee, did not meet Irvine, who was an aſſigney, unleſs Tt one "without an dnerous cauſe, 
: IC the cedent's' 'behook, or that the back bond ounded expressly re elated to 
nd ebarged on, and "he, 9 — Had been made ae d e nts. other; which was 
i: ys | cult in 676, and Arthur/Forber's with the Maſter of Se 7 
| November: 1673. 8 5 J...... 27 ries #5 3 = he; 
'' March 22. 1684.” Ang ch nie tis fn PyrchnlowragathEdeecndcir ar — 
met was adviſed: The: 4 Major John Biggar: had on a procuratory, ſerved Archi- 


7 Edmonſton general heir to his brother, in July 675, as mentioned ſupra th No- 


ember 1663 3: I was now pretended, that Atchibald being abroad, he was dead before 
The fervice; and fot was nüll; and the right! he gave of the reverſion, and diſcharge of 
ite Hack bond, to Major Biggar; muſt fall is ere Hugh Wallace's ſon, to 
 whotirthe Maj e the lands of. Wootmet, for obviating This, did raiſe a declara- 
tor that he 8 then alive; 'the probation thereof coming this day to be adviſed, the 
Lords found it not fully proven and would not conjoin more impei elt probatians-to make 
allace {till;-upon:a com- 
miſſion; abroad, (or he died in Germany, ,) or by witneſſes at home, to prove that he 
Was alive after the ſervice, and char againſt the iſt November next, ſeeing the-purfuer was 


A minor. And yet ſupra, th December 16835 in Pourięe and Mairie eaſc, tay de · 


mut red to repone 4 minor ad es omiſſas.” /14/18th November 16844. 


„ March 2g. 1684. Patrick Crawfiied Merchant in Edinburgh'againſt Berks: « The 


Lor s having conſidered the bill, with the purſuer's depoſition, they find it proves that 


Ora 10 turd was e by his e maſter” 8 relict, hgh, | the time f the e 
eng, 


reer 7 chem in heir -—þ 


of an Felten ha rr — + 
„de non” — 


ant and 4ubſeriber, _ 
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1 and confidering che ſhort” time they ſtay, 
Abe 
: 25 ii 68 No 5 


. 


* all he could; but Charles Oliphant the Under-clerk, another creditor, car! 
om roups of Bogic and Canoes * order We the Lords we" Seſſion 
tors: that act of Parliament. EY 8 

March. 26. 1684. The Chancellor's Row at Sir 4 Fo orbes, 


which: he produce d it, and craved a ſecond diligence; yet the Lords rejected it, and ad- 
viled the probation led by The Chancellor; and declared his lands free, (nam 1 3 
3 prſumitur liberum miſi ſervitus probatur,) of any higlr ways for lcading of of-peats, 
5 _ fond: Tolquhon had nor en his right * ee and therefore ee. my 


| I 4 Boden Se, Mr. Arthur M-Gill of Kenback' gives in, a bill pin dl Carlos, and 
 - the Cathcarts, mentioned gth March 16 34, repreſenting | that Colonel Cunningham, 
| 4 =” wo they. were confirmed executors, was owing John Ramſay, from whom he ha 

right, a conſi 


jjudicutum ſolvi in his recon vention, in eaſe he prevailed; that by their withdraw ing, 
2 © the, dee of this bill. See-Dury gth 7 1628, Kirkhead, 


Young's wing in Winchburgh, in reſpect he was on deathbed: The Lords recommend- 


N © ag tn | 
might lic in retentis, ad futuram rei memoriam. The Lords likewiſe granted the deſire of 


"__ in the vacance. 


5 ſerved ; ſo that there was no Seſſion kept ; but rhe Lords went in their gowns, and 
- heard; ſermon. it is injoined, by the firit act of Parliament 1621, ratifying the five 


168 t, taking away the Summer Seſſion, in place of it, added March to the Winter Seſſion; 
and the paſſion Week falls oftner to be in April, tho” this year it fell in March. The Pre- 


* 


"oy their Sabbath. 

March 29. 1684. The. _ "of Thomas Robertſon, with William Lamb, and William 
Gicht Merchants in Edinburgh, was adviſed ſummarily ; (both parties having conſented 
fault of Thomas Robertſon, but thro' the Norway Skipper's mort report of 7000 deals 


Thomas liable only in the price of the 7000 deals; tho he bought the whole cargoe ; yet 


therefore aſſoilzied him from the r 


bor a letter cl it with two qualities; 1, That he ſhould pert 


N I. 


{A 9 not chat be. went two ve to . Frauce, or Holland, 1 * 


the obligement in the indentures, to ſend im; and find the other points of the defence, 55 5 bs. | 
pe” helping him with the felict's credit, not proven by his dath: But as to the — - Ol 

5 8 of ai damage;. for want of inſight upon that acesunt ef not being ſent abroad, re. 
- the determination thereof to the opinion of Dean of Build Baird, and- Bailie Ha; MF 


n the. mean time ſtop the decreet at Becks inſtance againſt the faid, Patrick Craws- 5 
8 lt was alledged, * that the expence of ſending a Forman, 3 abroad sss 
- ag Þ 5 1804 N e IT os er lrle b inſight. Fd, th December I 


7 3 ing to + Doog «x Lord Mordington, ane rouped, on the late att jr Parlitment 1681, 325 528 
Agent the ſale of bankrupts lands, upon citation of the, creditors; and Lieutenant Jo- — al 
2 Douglas buys them at 17 years purchaſe, and ſecks no other wartandice from . 

_ - creditors; but effeirand ro. the ſum they get from him. Provoſt: Curry: & creditor oppoſed — 

| c it - "= 3 


8 Xs 


1 Febtuary 1684, is. called ; and tho” Tolquhon had a diligence running, and the 
eireumduction for not producing it was only conditional till the 2 ad of March, before ; 


d Chancelor and his lands. 5 
3 


nfiderable. ſum of mom, for which he "had raiſed a proceſs againſt them; and 195 
they being ſtrangers dwelling ext regnum, it 230 joſt they ſhould find caution judicio „it 


his action might not be rendered eluſory and ineffectual. The eee not grant 


Muarrb 27. 1684. The Earl of Winton gave in a bill, raving! Mr. W Cohoing- 8. 
ham agent might be examined on the declarator of truſt of a tack of prorogation of George 


Edmonſton to go to his houſe, and take this oath; but he died before his 
Winton, by another bill, craved one Robert Seton in Tranent to be exami- 
of a loſt bond, Whereon there was an action depending, to the effect it 


this petition; and appointed — t take. his oarh of Loy Rape: in relation. to Mar = 
- hy March 29. 1684. Being Good F or the 122 of. our Savio paſſion, it was — 


articles of Perth, to be kept as well as Chriſtmaſs. The Seſſion, theſe forty years paſt, 
had not occaſion to notice it, becauſe they ſat not in March till the 7th act of Damen: 


me for ſitting that day; but the Biſhops oppoſed i it, and ſaid no Chriſtian Communi- 
on or Judicatory in che world lat on chat day; ; Je, even the Turks Lept it, F ripe be- 


to the ſummar diſcuſſing thereof) and the Lords found , by the depoſitions. of the cuſtomers, f 
Walters, and porters, that the 2000 deals in coniroverſy, were not confiſcated/by any 


+ onlyy-and concealing this 2000, (this differs from a. ſhort entry,) and therefore found 
the confiſcation-not ariſing from an Ant in him, it could not be 1 N his 6 nah and 
Eadem die. The King's remiſſion to the Earl of: Liuderdale 3 his ſon. came own; 4 

ect his diſpoſition 10 


eee (vid. 28th February 16 84.) "2do, That he ſhould "RO his gag or 85 
40 2 . e 
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| mn his thir ſhoi d be performed within eigbt days after ſight; and if ae were 8 , 


1 his Majeſty would not believe,) then the remiſſion not to be paſt the ſeals, 
Euuem dis. Mr. John Strachan Minitter his cauſe, contra Tolquhon, mentioned nad 
8 168 3, was brought in ſummarily, and adviſed: 5 And che "Ont: ”_ * bd 
1 Joſt the plea, becauſe he had beat him pendente lite. *. 3 „%% 2 9 RANT ] 
Marth 24. 25. 26. and 2, 1684. Were taken up in 20 Cemil Trial of Sir oY 
nden of Ceſnock for Treafon, The King's Advocate firſt craved that the Criminal Lords 
might take a precognition What the witneſſes for the King could ſay; conform to the 
power allowed by the King's letter, in ſuch caſes, before . ſhould begin his al. 
Alledged for Ceſnock, Imo, This were prodere +eftimonium. 2do, It could not be now done, 
ſeeing the very day of the pannel's appearance Was come. -3:i0, They could not eee 


; even by the King's letter, without a warrant from the Privy Council. Whereupon a Council 


Was Windy; called extraordinarly, and they authorized them ;- and accordingly they ex. 
_ amined the witneſſes upon oath, as to what they could ſay.—As to the iſt objection, it 
was remembered, that lately, in a cauſe of Mr. Charles Lindſay Miniſter at Covington a. 0 
= the Laird of Cunninghamhead, in regard Mr. Charles had taken the declaration of 
ſome witneſſes under their hand, bearing that they would ſay the ſame if they were upon 
. vath; the Lords had found that be could not adduce theſe as witneſſes. for him, ob proditi- 
. onem Uftimonis; Bus the faid pre- engaged declaration taken by a private perſon, without any 
warrant ;, and marks a deciſion on the 14th of July 735 1, betwint Livingſton and 
deen, where che Lords ſo far di 
3 one for taking tbem e 
en on the 25th the e e and it was allederd, that what, they. had libelled 
wok Ceſnock the pannel, were at moſt but treaſonable ſpeeches, and ſo were expreſsly | 
pardoned by the indemnity in July 1679. | 2do, It was poſitively offered to be proven, 
that he was alihi, and not at the Bridge of Galſton, all that day on which he was Hibelled 


1 gel ns 9 0 ene nene that _ 


5 , to have uttered: theſe words.  3tio, Non conflat they were rebels; they neither being de- 


noumced fugitive, nor declared traitors: and as for treaſonable words, the laws of all nati- 
ons have 1 them little. The Roman Law) ſays, Lubricum linguæ ad penam facile 
trabendum non et, 1. 7. D. ad Leg. Jul. Majeſt. and the l. unic. C. ff quis imperat. maledix.. puts 
| very favour and charitable een on ſuch eſcapes; ty Sir Edward Coke, one 
of the great judges of England, in his Inſtitutes, Lit. of Treaſon, quotes caſes, where ſe - 
ditious words were found not to infer the crime of treaſon. But Perth Juſtice Gene- 
ral minded, that by acts of Parliament in England, ſince Coke's time, viz. ſinee this 

King's reſtitution, it is declared, Treaſon may be committed in words; and thus Edward 
Stalley Goldſmith was condemned and executed for treaſonable words at the time of the 
breaking out of the popiſh plot in 1678. Yet our own acts of Parliament, before the year 
1661, were not ſo expreſs againſt ſuch words, except that ſpecies of leaſing : making be · 

© tween the King and his people; and the 2d act Parl. 1662, as it requires that ſuch ex - 
preſſions be deliberate, adviſed and malicious, ſo it (declares that for ſome ſorts of raſh and 
reflecting ſpeeches on the King's government, they ſhall not be purſuable after eight 


months time. And whereas the King's Advocate anſwered, that the treaſonable words 


 Hbelled againſt Ceſnock, were counſel- and advice; and ſo not nuda verba, but art 
and part of treaſon, falling under theſe words, ope et confilio : It is Replied, Eſto it were 
treaſona ble counſel, (which is denyed,) that is no more but treaſonable words, and not 
art and part of treaſon; ſeeing thir words were not previous to the rebellion, but it was 


already formed; and by this we would confound the limits of two different ſpecies of trea- 


ſon, the one conſiſting in nuda emiſſione verborum, liable | to: miſtakes, eſpecially. of mean 
= ſuch as thir witneſſes are, unleſs they had redacted the preciſe words uttered into 
writing immediately after they heard them: And Lawyers make a great difference be- 
tween words that of their own nature eee 46: the commiſſion of a crime, and ſuch as an 
cailſam but occafionem tantum delinquendi pra 3 whereof Matthæus, Tit. de Lef. majeſtate, 
cap. 2. num. 1 1. gives a pregnant in — in centurione quodam. 2do, Nudum confilium, 
_ unleſs it be cum inftruftione aliqua, is not art and part, but ſtill bare words; for Ceſnock 
neither inſtructed them with money, arms, ammunition, nor with advice how to manage 
_ the war, where to fall on firſt, what paſſes, Bridges or Forts to ſecure ; which Lawyers 
call erdinatio, trattatio or apparatus ad bellum ; without doing of which the pannel cannot 
be repute a contriver of the rebellion, ſo as ro be drawn under the exception made in the 


a4 a& of indemnity in July 1679; and of this nudum conſilium ſine inſtructione, ſee Vinn. ad 


8 21. inſtitut. de obligat. ex deliffo—Sir George Lockhart (who was joined with the 
| King's Advocate in, this cauſe,) argued ; that theſe rebels who came out of Galloway, after 
the Tebels were up, to fortify and aſſiſt the rebellion, were as guilty of contriving as 5 
n in AN Shire; 3 for. it Was's in 1 and ip atm. eee e " 

. Ws t at 


* 1 "i, 


Aud it being alladged for the pannel, that this part of the libel was not releyant, t 


* 


15 
N 2 


5 4 
a 24 — 


come away in or nc | 
3 Ss ſo that their ſaying that they.came from that army does noways take 
olf the act of Parliament above. cited. And Whereas his Majeſty's Advocate alladged, 
dat dhe defence, offering to prove that the panel was alibi, is not relevant; ie, Be- 
© cauſe it is contrary to the libel, and may infer perjury pic his witneſſes. 240, The 
diſtance of che two places, vix. the bridge of Galſton and Ceſnock's houſe, (where he is 
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9 ing is not adus momentaneus, n only in iu oculi; and 
that eontriving is not eas momentaneus, not done only in idu oculi; and in conſtructio 
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And whereas the 


tion could have given. It 1 Bere as fixed 
knowledge does nor ſupply it ; as we fee in the caſe of intimations of aſſignations, and. 
many others ; et id tamum ſcimus quod de jure ſcimus; and. their ſaying, chat they came 
from Tow corſe park could not make him inſtantly ęſteem them Rebels, ſeeing they might 


have been there by reſtraint, or upon other neceſſary excuſable occaſion, or might have 


world, ever been received and admitted. To the ad, Whatever be the diſtance 
this is propaſitio aeternæ veritatis; Ceſnock was in his own houſe all that day of June 1679, 
when Crawfurd, Ingram, and Ferguſon, paſt by the bridge of Galſton; erge, he was not 
then at Galſton Bridge; and whi if 


| Prof 
thority than the teſtimo 
ſurrection by this enthy 


_ and it is as infallibly true, that Ceſnock was not at Iridg! | 
he was at his own houſe that individual hour he is alledged to have been at the bridge, as 
hould prove that he could not be that day at Galſton, becauſe. he was at Rome or 
Paris, or 1000 miles diſtant from it; and there can be no fallacy nor abuſe here, where - 
by Rebels can eſcape; for his Majeſty's Advocate condeſcending on the preciſe day, it is 
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dedience to the Council's. proclamation, commanding theſe Rebels to lay 


alledged to have been all that day,) is not ſo great but he might in à ſhort time have been 


3 


in either of them, being but half e mile; It is replied, . that in many caſes, defences con- 
conveened pro SHomicidio * : * 
Filled in ſelf defence, or, it was a caſual homicide, according to the late act of Parl. in 


3 for in pari caſu pro reo eſt reſpondendum. As for inſtance, a man is 
cidio deliberaio; he founds his defence and exculpation, that either he 


r ban, by ths laws. of aff, the. Clin 
of place, 


> 


ch conſequence is ſo deeply rooted in nature, that it is 
is et: de jure; and till we, renounce both our ſenſe and reaſon, no con- 


mos offered to be proven that, all that day, he was in his own houſe ; and that the pur- 


| er is obliged to condeſcend on the day of the committing the crime, if | the nnel re- 
quires him to do it, is a principle acquieſced in by the common ſentiments of all criminal“ 


. lawyers.” But Sir George Lockhart denied that he was bound to do it in crimine ma- 

Feat; and required impoſſibilitas naturæ, that they could be in both places in one day, 
do make a relevant alibi; and that in Mr. William Somervell's caſe, and M'Neill of 
Bara's, Se. The Lords found 10 miles not a ſufficient diſtance to infer an ait. 


The juſtices having adviſed the debate, they repelled the haill defences, and found the 
words libelled to have been ſpoken by Ceſnock to be ſuch treaſonable counſel as is not 
meant to be pardoned or included in his Majeſty's indemnity ; and particularly repelled 

the defence of alibi, as it was qualified and circumſtantiated, the diſtance between the two 

places being but ſmall ; and ſuſtained the ſecond additional libel, about Cefnock's harbour- 

ing and reſetting Rebels on his lands, as an aggravation only of the firſt libel. ——This in- 

_ rerloentor did not paſs without ſome heat among the Juſtices. ' Then a bill was given in 

for the pannel, deſiring, ſince his Majeſty was the beſt interpreter of his meanning in making 

that indemnity, that the interlocutor might be ſtopped till they conſulted the Prince, con- 
form to the appointment of J. 9. and J. 12. Cod. de legib. But it was refuſed. > 

„ The witneſſes being called, it was objected againſt Ingram, 1 mo, Prodiderat teſtimonium, 

| "becauſe both Major White and the King's Advocate had examined him, and he had re- 

Phealed to them what he had to ſay: And tho! the Juſtices are impowered to examine 


before hand, yet even they muſt have, by the King's letter (recorded ſupra 8th January 


"= 2#683,)" a warrand from the Privy Council; and others cannot do it at all. 2do, Eft 
e | 1 V. 7. 4 +: O00. 
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hat 
Ceſnock ſpoke theſe or the Ike words, this alternative being too general, and the King's 

Advocate contending that he was not hound to condeſcend what the like words uttered. by 
Ceſnock were; it was rephed, That this were to make every common fellow, who is 41 

1 King's Advocate endeavoured to elide the 126th act 12th Parl. James VI; 
_ " and that be needs not ſay thir parties. were denounced, becauſe Ceſnock had à more cer- 
tain knowledge out of their own mouth, of their being Rebels, than any ſuch denuncia- 
nion con replied, Where the law. has fixed on a ſöſemnity, private 


rſuade us of the contrary; and this demonſtration is confirmed by no leſs au- 

ry of an Angel; who argues the Diſciples into the belief of a Re- 
eme, ſurrexit Dominus, eſt alibi; ergo non eſt bic; and yet here our 
Saviour was at no great diſtancez, for mais ef minus, gen variant ſpeciem in ſuch caſes; 
e Bridge of Galſton, if he can prove 
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fo. eriminis. 3 z, 8 vinck bt ee being: key: Fe OR in Edinburg 

Cattle. id, Hef. 2. Koh. 1. ch, 34. de bit gu probibentur teftimonium: dicere. 4to, * Te 
by offered. to be proven, he bears Celnbck an enmitcy and grucge; and” the foreſaid ftature 
=p 7M 85 = it enoygh' to caſt one from witneſſing,” that he is Fibel puri; and all lawyers 1 
. ft = make mmiatie A goo” exception; even tho” the witneſs were in ur ticulo wits,” wel 2 
*  nuper Jumpſerat Jaeratifſiman euthbriftiam.. Thus the famous eriminaliſt are zit. 6. 
1 >” Tee... ut. 53. , Tays it down"a$" his" poſitive” Judgment; and eites lawyers for it, ork | 
1 5 ee in FFI non eff ti ctedindim, num non" omnis 'moviens oft Joannes Baptiſta: 
2 _ Ad Bouririus,” In bis - Enchiridion defenſlewon” pro ts 4cowdl * "inimicus  etiamſs non ft 
= 5 capitates” "a. Hin mono repellitur, etiam in Off 5.” exceptis; quae et Le  Zanajeſtatis ; 
* 3 ud Hires. 25 de Primine leſæ majeftat. Tays the fine. 7 "Ad chi ves chm Uirentoned Hl 
Þ ſhould d-Cemock an ilk turn, Fr Pere out of Hell. 30, ＋ he faid Ingram cannot be 
Aacinieteg, becauſe it is offered 't to be proven he was ſuborned by Hugh Walla -chamberlain 
=: Sir Würm Wallace of Crapie; and he Himſelf was wh in to bring over and pra- 
= : ctiſe on Adam Millar to come to vr ip and depone as he did. und gave this reaſon 
cok it, thar they owed Ceſnock no favour; becauſe if he and others He him had you: _ 


Y . > and helped them at Borhwel-bridge,” they had not been defeated as they were. n 

= " Anſevered to the iſt; It was no praditio teftimonii for them to tell what 
1 to reveal the truth, *ofileſs they had inſtigated the plea,” and me | 
8 1 to an Aecuſation, that rhey might bear teſtimony; and their —— Was not — 
LE. unrary,. but by public: Aurhority 3 and Sir John Nitber, When King Advocate, was in 8 


ue previouſly'ro eine witnclſes ; ; and Row tormer depoſſtions 
tern. And Which being &ceording] ee by the King's ante; in preſence of 
BH . the: Court, it contributed to C deſnock's caping Br this time: To the d Socius criminis 
= . 1 ob Sion in treaſon, Where any" erſon almoſt is a Habile witneſs. To in. 
” _ Julatus is ben one is in priſon for a crime, but not where they are on in cuſtody, 
And ſequeſtrate, to evite corruption from the pannel's influence. is, Dh the/qrh;"Nowrelevar, 

round: of ee eben, von, md | 


_ unleſs it Were inimiettin capitalis, and that the 
a proven to be à mortal feid; and to the authors cited, he 0 
| athority 1 in criminals yielded to none of tliem,) vis. Julius Clarus, G. fim 205 24. G 
Was clear on the point; 3 and Staruta Roberts „ | mentioning” malevolos puri, muſt de under- 
too Babiliter, in terminis Juris, ofa oral malevolence; and the words poke were only 
* paſſion, and not 4 permanent hatred: and oft of® Hell may ſignify; the re 
verige be not by unlawfüul means; and ing ram was content to purge hi any malice: 
And it is more than thice years f hnce they are alledged'to have been 3 ſo may 8 
Jutz! be! preſumed to bave been now digeſted and forgot; "er nien et reconciliatione 
= a7 bile verbale facile tolluntur * To the 5th, Subornation non reletat, unleſs the 
i 5 _  putfaers, or fome others having intereſt in the euuſe; Vererthe ſuborners; which Hugh 
WVallacg was not: © 24% They mult ſay the ſabornstten took effect; for atter ipting to do 
it, tho! it may give ground to puniſſ the attempter, yet non telat to caſt the witneſs, 
; 4 where it is only an attempt to bribe another witneſs in: the cauſe, but not this 
ö E- nes adduced e Maſcardus, voce Subornatio; conclus. 1347. Makes even that a great 
pPreſumption And, at that rate, pannels, ol purpoſe to ſet aſide witneſſes, may cauſe 
"offer them money by their friends: And that endeavours uſed to ſearch and find out wit- 
_ » nefſes againſt Rebels, and to draw out of them what they can ſay, (they being in the 
. welt country moſt averſe in diſcovering theſe things) muſt not be called corruption, ſee- 
* _ ing without ſuch prudent methods they ſhall never find wirneſſes. 3tio, Subornation in 
. general non relevat, unleſs the quantity of money or other good deed be condeſcended on, 
„ it may appeat to exceed the Wwitneſs's expences, or his damage, zx operis amilſis, by 
his Aen. both Which TI, Hhyfully remunerate t eres grep er 8 
he. nota. of ' bribery | n THE x 
Replied for e, That the firſt three objeRtions : are ednoindd, ut 1 von pro- 
1 fit fingula- multa” fuvent. As to the th, A mortal hatred may ariſe from a very flender | 
t © ground, and a pundifio of honour ; and we ſee: daily for a cuff or a lie combats fought, 
3 RE. - langhiter, 1 5 and tho thir reſentments do not dfren poſſeſs. an peoples 
1 Hreafts, yet ſometimes they de; and informative we oondeſcend (ho not bound to do it,) 
8 the cauſe of Ingram' 80 malice againſt” Ceſnock; ' becauſe Ingram having beat one. 
| | on, who died of. it within 8 weeks, C *k by: a letter delated him to the Sherif 
3 b dk Ayr, whereupon Ingram vowed him this miſchief; and the length of time does not ſopite 
1 nor induce oblivion in revengeful men. To the Irn, Non refer who corrupts; and it is 
Et: 4 relevant, that any from Ceſnock offered to debauch them. 2do, The very attempting to 


* 
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ne t 4 Judge or 4 witneſs is unlawful, and leaves a ſuſpicion of impreſſion- 30, It were 
155 Ever to caſt a witneſs on ſubornation, if the preciſe ſum behoved to be con- 
_ from the d — 110 n a a e to 2 1 
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wake, abont the ſubornation, were adduced, Who e 292 
| Crap 3 IH * drinking with them till they were drunk; vii oth — 92 - 
practioes but no of bribery rectly; becauſe the Juſtices, would neither grant- ſafe 
ct to bring x in a 8 Rebel, viz. one Adam Miller, to be a witneſs for the 
e Court Lr -havir allowed: that practice; nor permit witne ee 
1 ing w id Adam, he being none of the witneſſes adduced for the King: 
Fe - _ NE 3 hg 8 85 the guards drunk with the two witneſſes: led againſt Cel. 
doeh an the ſometimes. in vine yeritas, yet men are very unſit to 5 when 
==_ % was denied, that any ſuch thing was-allowed-;-and prohibit to be done for | 
3 7 the e And the witneſſes were ordained to be kept ſeparate, that they might not 

1 jotes together, nor know what another ſaid. I remember Maſuerius requires, 7 | 
ot. jeum. However, after all this previous trial taken upon the two Loo 7 
m and Cromefiind;: of malice and corruption, the Taltices found no ſufficient _ 
2pel them and therefore ordained: them to be received. hack's e 5 
tor of their teſtimonies, which is not uſual in criminals. 5 


prepared; and kad ſo oft renewed their leſſon, and got it inculcated, (having twice de- 
ben che individual ſpecific expreſſions that Ceſnock uſed to them, to encourage them 
£0 go back to the Rebel army,) whe it came to the, puſh by a miraculous conſternation, 
3 N did not remember that Ceſnock had any ſuch expreſſions. ro 
"Hs ab Were libelled ; either reproving them for leavin 9 the Weſt- * army, * bidding 
2 return, and that ere long they ſhould not want help nor heads, Sc. Upon this the 
„ in the Court gave a great ſhout ; at which the A and Juſtice-Gene- 
ral ſtormed, and ſaid theſe were very diſloyal and indecent acclamations; the like 9 
had nexer been ſeen in Scotland, but was Shaftſbury's way in England in carrying on his 
una with the ignaramus juries, and to daſh, terrify, and confound the King's eviden- 
ces and witneſſes. The King's Advocate preſſing Ingram twice or thrice to give cate- 
orie anſwers to the expreſſions, Alexander Niſbet of Craigintinny, Sir Patrick Max- 
Well of Sprinkell, Somervell of Drum, and others of the aſlize, complained why ſuch pains 
| thould be taken to ring and elicite a teſtimony, when he had ſo Fra already told that 
he did not remember the expreſſions; and they being reproved for meddling too much, 
boldly replied; that the probation concerned them and their conſciences, to ſee: it Was 
fait and equal. Ceſnock himſelf objected againſt Daniel Crawfurd, that his name was not 
given him up in the liſt of the — conform to the laſt article of the act of Parliament 
 -regulating| the Juſtice Court in 1672, but one Daniel Carmichell. Yet he was, received; 
| becauſe the King's Advocate had threatened in the beginning to continue the diet againſt 32 88 
; Celnock for two weeks, if he did not paſs from that Ke an. which had only happened 
tho miſtake ; in which caſe, all Ceſnock's witneſſes, r proving his exculpation, would 


1 r along Jobets among -.. 40 cond 4 . ben he 7 „ 
made-agatnſt 3 and, before anſwer to the two laſt; vin. the enmity, = 3 


5 wo ka be — 5 — t clock at night, and when the King's Advocate and chat party 1 I 
_ * ,chonghtall-was fixed and ſare, the Divine providence, which oxerules all from above, „ 
ſnateheg che pr out of their teeth at this N for the witneſſes, who were ſo W. Ill! 


have gone home; he having detained them ſo long in the town from their labouring and 


| bo ing, with a great deal of difficulty and expence; and therefore Cefnock's lawyers paſſed 
_ from ite Bur be alleged, That their renunciation of it could not prejudge bim; yet he 
could not reclaim, for they had his warrant for it. The King's Advocate ed againſt 
dend Ceſnock's witneſſes, that they could not be received; ; becauſe either they were 
not given, bim in liſt debito tempore, or were Ceſnock's tenants, or were not right defi 
2 | Br When his own witneſſes. failed, he fell into a great impatience, alledging that this 
Von encourage all Rebellion hereafter; for b and the * ſhould never 


Vor. I. | witneſs ; 
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TR Huch to coiiceal'y the diſcoye 


4 and fo ma WAs 
SI tne wheteof,. he: had: been. p 9 
5 the Lord Melbil, Sir John Cochraye, 


| - 101 it was not ſo much. a8 e inſert in his- cri 


Fa 2] | be: him on a foie other TE 


6s 3 e ia Abt in be Labern of k ee andalles 
mend bac e te go ; 


. gallen u u riot in carrying" them 
Cort, and daſhing and. confounding 


© ©, me of Fottſmauth, that. they had.ſufficient g 
and that One of ber ſons b y the King was to ger / the gift of his forefeitute; and they did 
not think that he 1 of ſo much in favours of his 0 Others ie Saſk ct 
2 2 Was to get a Part of; eee e Ls . 75 vi BED og-.ps 4/7 
© Privy Council held in the Abbay, 


 were:daſhed; conifounded'and nipped,. 
by your lwearing take the honeſt old man's. life?” This deglaracion: wis given after 
anent his reſetting 
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 b6overtaken; on perjury} becauſe their former — 11 Were: 9 3˙ r 
klared, to pu be in 83 ee e by ſa —— 
en, ET iin 
. infamous; ker b 
_ Cefndek ſaid dfireq this 
1 Lin chief Se 


miſtaken, 
ad of the ker of al (vie go00 mera) Tz + fn 
age, nd Wi Was papkrmned * emisting "the 


1 3 854 
ver — him; 
* hats . — niche rok out in June 1663 
and impriſoned at Landon, and he, ; 

randed as being come then to London 
t 15 en cad make nothing of tis ont upen Ceſnock, 
iminal.libel, as "Sore pearany 

ſumption 8 n of his ien uttering theſe expreſſions; and reall 


to vin with the Englith Rebels; but 


. md pron «min; wet inks with th erot; 


* * 
"PP I 


| an, dis. Kei ? 


Irvine. 
We gee | 


ARE . 
back from — be ak clearly di 4 
The King's: Advocate threatened he would purſue Craigintinay and 2 a che. —— 
IV WO... tumultnouſiy at the itrial, - 
the King's evidences; but they deny any 
wherein cher exceeded their duty. This diſappointment grobe chem to greatiextremities; 
for i Was  reyabredl, that Porth and the K his brother had aſſured the King, 
t grounds whereon to forfęit Crlavck. 


n 
and there th ey abode poſiti vel at hat they firſt 


why they: — at the bart, ene, that they 
one ne lavage in their en, What, will vou 


On the gd Aptil 1684, chey b 


deponed of his guilt; and being af 


they were kept five days in the irons. | Then the Council gave order to raiſe a libel a- 
gainſt Alexander Niſher of Craigintinny, Sit Patrick Wel of Sprinkell, and Somervell 


| af Drum, three of the aſſers, for their miſbehaviour ; (anent nov af vid. fth-April 1684, 
_ and-named a Committee to reviſe the debate made by Ceſnock's lawyers, and 10 excerpt 


if chere were any treaſonable, indecent or dangerous expreſſions in it 3-and the Juſtice Gene · 
ral-cauſed-raze out the latter part of the interlocutor ſuſtaining the ſecond additional libel | 
Rebels, as an aggravation; and did inſert a declaration of the King's 
Advucate's jaſt before-the-interlocutor, that he paſſed from the ſecond. and third addition 


1 only: pro loco & tempore. This aſteration was ſaid to be made contrary to 


What was 


truly done; chat tlie might yet raiſe a new indichment ugainſt Ceſnock for 
er ar lame other means, 
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priſon 8 —— — — — berge eden But 
n Adyothtedethred,' chat he intended 10 purſue rhem at 1 "Tor © 1 
beat, 686} eonforin to the King's proclamatton 13th of April F 1 
. Thale e libel exhibited by the Counteſs of Monteſth, and owned owned by the Mar: „ 
5 * | ne, 5 | b "Roſs" 'of- Auchloilar, -aghinft the Earl Uf b Pionlteich * | 3 1 
_ woes; ing — — Se. be obtained a det rect of bb 
Hivorce iparoſt his Lagy ; and w done, one U en n of Holy | 1 
9 me Mo marry: che yi "ry July:Y634. 05 wh nyo 1 e Wie © 2 oY 
een es , Kt PRIVY OCH Ne mi weefrer ni6vod; ch 5 
= td dog 'Bitl of Roxburgh's uncle, (Whe was Sheriff of wei 5 
At eaſt char ehe aud Spine ould not fuſer in the long victnets, for want of | 
tie; a therefore that one might ur recontmented-to-rhe King to be Sheriff, inthe 
ee en ne and nis 2 M*Dongal of Mackerſton, bse of the 1 
5 B10 — Tue Chancellor. to : believed there would be WP commiſſion” —_— 
ww Hom thing, Fring char Lord Ballipryne, the chiki's uncle, and 
1 on F and beer might be fad againſt bim, as ro mandging, Kerb _ 
te would" be anſwerable; "The High-trevſtiter ſtormed*much, that this 
ation Woihck here deen ſent n vonfultin > 


wn. onfulting rhe junrs 7 . to the e * 
e s, thar' apptſcar Sn ally yer Dae | 
To heres, that ev was” e then 
1 Bullanr me's eee arrived: But he did Hot ied? 80 i bo 9 8 1 an „ 
; The Earl of Roxburgh g * Foie Sterig i of Rorburgh and Twocddale: .— 
0 Boke of Montwotth*s'refutmg the teſt; ind* the Ditke had it only fin 1 


En Douglas of Cuvers was heritable Sheriff of old; and, To e 1% 
ile Wu gate ic gain eee Pentplacito and be choſe Pringle of Rowiſton, 
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je Com — N weben. 1 5 erery day, and 23 
he wh opens =; e 


ober be Sor an OY 1 Lane | - 
bay er 3 Kew iftpation of the Biſhop of goat mm. - - - 
Magiftracy, exhibited à petition, 'craving, chat their ſtipends „„ 
iniſters "of "Edinburgh, "viz. the firſt Miniſter, 2500! merks, and 
nerks ; and for that effect, that the Magiſtrates of Edinburgh, | 
baron eriors > Cattongare, man take the collecting of the annuity ind 
_ reekpenny ef the ee and Landwart pariſh, into their owir hands, and be per. 
1 ally able: ro" them for their ſtipends: (Againſt which the Magiſtrates reclaimed, -as 
m ied in the ſmallneſs of their "ſtipend, and that the Miniſters of Weſt⸗ kirk 
an Leith Pe pretend the fame : Yer the Stateſt men, who bo 2 078 50 the Any Church, 
_ refetred ie o a Committee. Vid. rith April 1684. 
Ms 8. 1684. This was the diet to which the Earl of Loddon; the Lord Melwil, Sr 
John Cothvine and his fo, were cited, on 60 days, becauſe abroad. Melvi's crime li- 
belled was acceſſton to the Rebellion at Both wel- bridge, by treating, parlying and keeping 
eortelpondener Wirk the Rebels there; but the moſt they could prove, was his ſending a | 
(ellape to Ne! John We eln and the other Miniſters, bidding them lay down their arms, 
and Some inthe King's mercy : Now even fuch communication as chis! is not ſafe, without 
| a Wärrant from che Arz Or his Connell or the General, to do it. Some ſay be had the 
Duke of Monmoürh's Heenes and commillion'for it. Teſtificates were produced from 
| _"Drfincont anch other Phyſicians in Holland; that Melvil and Loudon were indiſpoſed; be- 
5 aa een durſt not come home for captions and debts. Alledged, The teſtificates are 
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wer ene not being alſo from the Magiſtrates of the place es they ſtay, nor the 
el pon bath as to the truth of the excuſe. The Juſtice Court being to 
i: oceed according to their form; Either to lead probation againſt them, (which in abſence, | 
7 by che 1 rb act of Parliament 1669, kan only be done in the caſe of actual tiſing in am) i 
or eiſe to denounce them fopitives, 3 J Come, upon a bill given in to them, in | 
 Uheiybvhulf; recommended to the Ju Lontinne the diet againff them for fome rom. 
iis pare, Hearne on 24 8 api the Councils recommendation being rend | 
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et py" Menden f Mowbray next; . 1 to . caution: 92 1 3 7 
3 © - the firſt Tueſday” after” 'Michavlmaſs, othertwiſe to be declarei and — . . 2 
But the Juttice Genera! and King's Advocategave three” general adverntements;;. zo. 
, e s ſickneſs, — | 
This they were abroad or within the-country, the" they we upon ſoul-and conſcience of 
the atteſters, unleſs they wert alſo under the hand and — wy of the Magiſtrates or 
Borgo waſters of cue place here they ſtayed; bearing that the Phyſicians had compeated 
3 deſcke then and had anent it; vad chat by the old Adjouryal Boeks-it ; -Y 
d other reſfiſicates uſed co be admitted as encaſations and Agen in criminal ES . 2 
wee the Miniſter, Elders, Phyfician indie comſporned in: the Court, and deponed 1 
| | Theteupon-" and tho” in the Circuit Court, "they ſometimes| admitred ſuch vertificates; ic 
eas only becauſe of the great multiplicity of bnſineſs that forced them to continue c cauſe 4 
tmtmetez but they would not do fo hereafter. ! Net ſee 80 597 Parl. +587; againt coming. 
= W Juſtice C | _ The 24 caveat Was to - aſſizors, chat, ne by c 91687, they +28 
z 5 migiit modeſtly inform themſelves of ang doubt, yet they beboved mot infolently ol. 
. RY =: the Juſtices; this was levelled againſt ſome of Ceſnock's aſſiaers; and now. be i intim. 
bb Wb CS Os nee eee leer wtf 5 age BF 
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459% 1 
| God un- | 


Coma DG owe: poſtri i 2 yi 
| mate for them i in rele e debates. 2 November 1686. | 
aim die: | At PRIVY COUNCIL, Sir Patrick Maxwell of Sprinkell,. 8 Nl. I 
"» et of Craigintin - "and: Hugh Somervell of Drum, are purſued by his Majeſty's Advo- | 

ers dor, in difurding” and interrupting che Court in Ceſnock's:crial;/and for con- 
eh and daſhing the witneſſes ning, and making a noiſe and confuſion in 
1 5 5 the Court, contrary. to the — gravity'thereof. - -»Alledged for them, that aſſizers are 
1 ner bation; and by the. 3 ſt acts of Parliament 1 $874.00 informan- 
1 5 85 Aun ſuum conſtientiam, they may aſl — witneſſes, or + For; clearing du- 
|  _ "tiods points; att all they dic was, the witncſes invingsw ries. or thrice upon, ath declared 
_— 4 that they had no more to ſay, nd remembere hey thought it l fit to 
— preſs or urge them any Farther. : - Ahe Rl 7 | Advocate: alledged, the witneſſes only it 4 
3 * And demurred a little, being daſhe ; and-in<haricaſe the Juſtiee General might very law- 
0 fully interrogate them further, 7 they knew more; and that theſe/Weſt-land witneſſes 
are loth to tell the truth againſt Rebels, till they be preſſed to itz and the aflizers exceeded 
5 wer duty in offering to ſtop this expiſcation, and attemptin to teach the Juſtices their 
duty; we they gave occaſion to an Irregular. and tumultuary noiſe that was raiſed in the 
3 Odork. The Council repelled the defences; and admitted the libel to probation; and the 
= ..* . "Criminal Lords were fed to be witneſſes of 5 it; at which they were very ill pleaſed. All 
 *rhis was done to palliate the affront they had ſuffered by the witneſſes miſcarrying ; and 
ſome ſaid; if alfizerswere thus WIE! v ould mag they er ver en 110 very 
A few would tefve in chat pee x gt. * 
I The King's Advocate tabled it en "Privy | adds on 40450 of Ap . : and he 
' having led Me. Thomes Gordon; Cletk-vo the Criminal: Court, and Captain George Drum- 
=_ «thank? Merchant in Edinburgh, one of the Aſſizers, to be witneſſes of their miſdemeanor in 
tte Court; and they having deponed little or nothing. the Advocate was much offended; 
F __ © however the three allizers were moved to Pye: in a bill to the Council, declaring they were 
3 ſorry that offence was taken at their carriage, (for there may be Jrandehom. acceptum tho' 
5 nat datum, ) and that they deſigned nothing t loyalty; and his Majeſty's ſervice, and ſhould 
pa diemean themſelves dutifully in time coming. This lender acknowlc was accepted 
=. of, and they were called in, and told, That the Council had that good opinion and cha- 
F them, that what they did was thro? ignorance and miſtake ; and therefore they 

pPardoned it: but appointed m to declare the ſame weben the Lords of Jafticiary at 
=. „ ſirſt meeting in Court. ; 
= II. The owners of the Gad; e ee 480 the 8 and. 1 4 of Edin. 
1 . 1 have mutual complaints; the firſt, that the Merchants did underſel them, by 
=. — fecing in Englith elotk that was prohibit. The Merchants again pretended, that it was 
= Y the manufacturers who imported the ſaſd Engliſm cloth, and ſold k as if it had been made 
W_ "by themſelves and craved-that the Taylors, Glovyers; and other trades, might be diſcharged = 
3 1 auen 8 ane ſearch their * and booths | for """ dai beat to catry away 
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2 7 ſering under the | wenne e ge OO von ather _ 
2 | ; * | 18. 
OX WEE admirred 10 1 ee e, ee ee eee 5 
river of Don, 1 „„ "0 
g below them, on thex wg nearer the — 4 „ 


1 The e d 1 re 25 1 +61 ee e It. on \th the Ss ” 1 
1 n of Ap 1 and found t the cr uive - maſters upon Don bad eee the acts f Parl. OS. 1 
Ain not obſerving the Saturday's flop, and the three inches of the hecks; and therefore or- 1 
dained them to be regulate; but fr their bygone tranſgreſſions. fined them in 10,000. 5 47 
5 metks. bere were two other points then found irregular in them, via: their filhing - - 7 
ieh {tentaniets.” 240, Their fiſhing beneath the cruives from Saturday's night till 7 S 4 
7 E Which tho“ net prohibit by-the act, yet was found to be an cluding of the 8 75 I 
_ *ruxday's floß. And as for Tolquhon, (who. was very accidentally drawn into this procel 
A 2 ech of 24 hours, as within ae he Was ordained to regulate his dam, _ 
A be. pay. AT I 1 — ping it eee ; et in * zern | I 
7s; + Advocate contvued A. Weir. * 8 a0. ö 2 
horſe and arms. to Bothwell- bridge, to the ſecond 2 
-againt & Sir John Cochrane of Ochiltree; 3 but in the mean 
re for not finding an enn . ee ziſtent 
_. and” Pat ] S- eee the diet. e 571 © ee” 
N Then ke infiſted againſt his ſecond ſon, Joha-Gothrene:ef Waterſide; 2 10 eſpect he 
. was to be forfeited in abſence, the King's Advocate exactly obſerved the. formality. * 
. wearing eh herald who executed the ſummons of treaſon. — him, at the market: croſs = 
of Edinburgh, pier and ſnere of Leith, and the two witneſſes, that the ſame is really done, a 
Teich is not used when che pannel is preſent,) and in regard James Dumbar the Meſſen 
5 er exechtör was lying fick on his deathbed, 2 he died before the n tday;) TS. 
wires of the Lords of Juſticiary (who make a quorum. in vacance,). were ſent from. . 
Pench to his hoaſe;” who took his oath there; and it being returned, the libel was read? 
9 which was found relevant, (after ſome altercation amongſt the Lords themſelves, becauſe — Y 
b the 11th act of Parliament abs allowing the Juſtices only to forfeit in abſence in caſe 
Df tresſonable riling in arms, and open Rebellion.) in thir terms; that Waterſide was with o 
ie Rebels at the rendezvous, in arms, at the Barhill of Cumnock, and in his father's WM 
5 town of Ochiltree, Oc. For drilling men under colours, Without the King's warrant, they = 
_ Hudped open Rebellion; and accordingly they proved the ſame againſt him by ſundry wut: 
8 Affe. 1 t happened, that ſeveral of the Nobility fell to be upon his aſſize, which needed = 
not, he hats a Baron, and-not-a Peer; but the Advocate apologized for it, and de- Z | 
 <lared their privilege ſhould be obſer ved, only to be cited upon Noblemens aſſizes; but of 
old wich us the great Barons, which were the Nobility, and the ſmall ones did not differ 
3 Hpecie; and then he added a reflection againſt Ceſnock's aſſizers, that the Gentlemen whom 
they were making oſs of for afſizers, were turning capricious; but the King would always 
ttuſt his loyal Peers. The aſſize returned him guilty of treaſon; ſo he was forfeited in ab-a © MW 
fence. He was but a hay of 16 years old at the time of Bothwel-bridge riſing. —His right Bf 
t Waterſide was only a diſpoſition from his grand father Dundonald, under reverſion of a a 
Noſe- noble; Quritur, If he may redeem it now, no order having been uſed before the 
_ . doom'of forfeiture; and what reaſon can there be for his loſing his faculty of redeem- 
ing, except that he reſetted him. atter the crime! Then his ARS were torn at the crols, 
and Middleton got the gift of his forfciture. 
Daodem tempore. The — of Edinburgh rd whore. 3 Provoſt of Scrling, md . 
Mr. Monro, firſt Miniſter there, complain of. Mr. Hunter ſecond Minifter, that on a 
_ Communion'day- he did fo intoxicate himſelf with the Sacramental Element of wine, that 
When he preached, he 'miſbehaved and ſpoke nonſenſe: Mr Hunter raiſed an exculpa- 
tion, and recrimination; and this divided the two factions in that town. The Haar ap- 
5 5 e witneſſes to be examined thereon. But they afterwards agret C 
II. The Synod makes an act againſt private baptiſms and marriages, that none here- 
after be celebrate-in houſes, but all in the Church, except in caſes. of great neceſſity. See 
act itt Parliament 1621; ratifying the five articles of Perth. 2do, That there ſhall be 
obſerved in all time coming in his Dioceſs, two anniverſary faſts, one upon the laſt Wed - 
_  neſday of February, to intreat the Divine Majeſty to ſend a good ſeed-time z and the other 
"8 - on Wer laſt Wedneſda) of July,'s to beg od may ſend a 2 rene This was eee 
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. ͤ ͤ over; and ome of ͤ pobyro Rumble obſer, 
= + | ah tin che Conncil ir their authority. at ſeaſt connived. Others ſaid any mailer f 
1 r njoin a private faſt in his on houſe, «providing ie be not contrary to ang lu, 
+: . 5 nor int fere with the apiſtrates commands. Zlio, They renewed: that rh: Perth 
xrutiſiech in che firſt act of Parliament 2621 erer eee children. Only 
1 . whereas che Biſho RD ney vel ws 
1 1 © andthe ber datec „ and the renewing cheir-be tilmal enges, whe 
=, at 16, when they are ori ds the age of in more — 2 e eee 
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-  - Rechen; Comifar Monte, * 5 vad al vill <raving that in 
= . reſtraint of them all in one ee ammer might pray 
ö Bo 5 noxions, and prejudicial to Their health, that therefore the Council woald eicher be pleaſed 
NAT... 2 their; _—__ 8 reer pete, den dhe count Y 
EE. "i Fe ARNE Tilbourne, man M K. e ie. bil — Ticence * 
2 4 a ſage in Edinburgh. N "The College of Phyſician oppoſed ' itz but it Was granted. 
t on him ane . pen he the King at L n, in counter- 
| 850 Which the Phyſicians 
| for which the King chain and medal, which he 
Dore he \pndlerword the ame: trhuliar Edinburgh; but he ſaves himſelf > are 
Lo much oil; ; thr be-exchiea nd cxeepm fond chi poiſon he is to take, all mercury, 
55 offofives; Yer "he i panihable fo os ang 1 ome e 
3 Quineritar,” How far he is pyniſhable r eee e eee 
. 9 'S 2h jun tions given. — ith che e e Privy Council 1 of the 
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3 5 Match 1684, Nee _ _ Geenen = 8 ow 4 
1 pending proceſs aga 14 3 cover: F vows 
acceſſion of any heritors: . e tobellion, or anent — — or of the un- 
lawful extortion uſed in che laſt Circuit Caurt in 268 3-— This is againſt Mr. Thomas 
Gordon and Sir William Paterſon, the Clerks As alſo, he having promiſed to dif- 
cover, they afloilzicd- hben fromm che libel, and let him out apan bond; and then he runs 
eee. Wer ene er, r e the az iſt November was or ge «= xN 
tive. ok r ONE OE TG RW OUT ona oy; 
355 VL Mr. George geot of Pitlochie gets 4 1 warrant from the. 'Cou 
. collections, made by his father Sir John Scot, of the charters of ſe ; und ba- 
1 which he eraſes our of the 4 Chanecer n * va * 6 rector of ie, ith their 
VII. 2 Fleeing, late Provoſt of 1 inbargh. r gets: 4. 0 Ster- 
1 modified to him for his pains and expences in purſuing and fining the inhabitants ab- 
ſenting from the Church, conform to the reſervation made in his — japru th Decem- 
der 1683; Which was thought a large modification. —— And upon the 17th April, a pe- 
2 was given in by the Magiſtrates of Edinburgh. complaining of its being exorbitant ; 
And, edhy, becauſe the Bailics who ſat and judged. with him, -oupht to have a ſhare of 
i ; and they offered to quit their parts of it to the town's ule: + The Council added L. 50 
Sterling more, and named a committee to adjuſt and di vide it amonꝑſt the whole laſt | 


5 years Magiſtrates. | . ic is Ake Sir __ Ficeming then Provoſt will wr «double ur” 
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JC ᷣ e:linnifman: efidy Lot. Argyle's forfeiture, 
' - (vid. 3d April 1684.) met; and a letter of an old date, but e recorded, is produced 


or my Lord Lorn, whereby the King, beſides the L. 9000 Scots contained in his contrect 
& marriage, gives him L;:6000more; in alt L. 15,000 Scots, and the other children L. 909 
Sterling a- year among them: Againſt his, there were many objections made by the ere · 
1 viz. that quoad the L. 9000 a- yeur contained in bis donttadt uf marriage, they 
dice pre e ann 0 . — uni 1 
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Moll ; and they aſſigned this böse jure exjyſliber, and p 
the Iſles, who e e We N in an un "Oo 7 
. e, RET. 
Fun ue 
5 hah be ted before the Macers, and Saline adjoined as their aſſeſſor, and tis day 
Weir of Kirkficld; donator to the defunct's baſtatdy, ſtopped: it on a bill, 1 that 
it he had got an incident to cite witneſtes on due baltardy, and to 
und poverty vf Mirehdl's witneſſes,” he would make it 
S * ""_ intereſt at all. Aud chat the defuntt 
" this, they continued the ſervice for two weeks, and granted the donaror's 3 
8 at laſt the Service was Rot expede on à probation of his propinquity. 
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regard be gave tl q ing billets in his town of Ayr, when 

1 he dich it to keep ew from plundering and burning; and the 
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80 to a wer till he found caution to pay itt: And alfo found 
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* won pgmmeg with 9 3 — . 2 to e 2 
Tien or r ſeek an 1 but in the mean time nominated che. Mare | 
1 am pa] er 2 of Ferch, Zifhop of „ew gud Sc. to recommend it do the 
rates of Edinburgh to ſre their ſtipends made equal to the Miniſters within the cn, 
=; to > be — in that very ſrnks Ay 5 which was Judged: an odd recommendation; 
for ind; They have a competent ſtipend, far beyoud the allowance of the act of Parlia- 
>» went 1625. , The Magittrates of Edinburgh are ncither patrons of the kirk, nor 
dttulars of che ceinds in their Land · ward pariſh, (which belong to the Biſhop of Edinburgh,) | 
und ſo ure not concerned} and e are free xcinds in their own patiſh, 


8 their neighbours; as was found in the caſe of North-Leith and the = 


Wick zue, This purſuit is only proper before the commiſſion for plantation of ckirks; 
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d pay it. 4, Their annoity, within Edinburgh, Ad nüt pay the half of their own 
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eaten d. Ar EXCHEQUER: A refighation is made by Drummond, Lord Matherty, 
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and dignity of a temporal Lord, in favours e General Major Brummond his brother, and 
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would carry it by a forvice after his debe death, 
. e Gibſon Clerk, the ſuperiority 4 the dds 50 Mortonball, 
holden of his Barony of Renten to the eſſect chat Trotter of Mortonhall the preſent 
7 r Who had des him a fum of ny to renounce: this eee e = 
1 April 12. 1684. Captija' l tende bur in in to „hn My Council one Captain; 


6d out of both theſe indemnities, and had lurked with Colonel Lermont, in the country, 
Ul now chat he was apprehended. He carried himſelf very diſcreetly before the Juſtices; 
however, he is ſentenced to be hanged on the 23d April: But was for a time reprie ved; 
Auch at length wus hanged upon the qth of May. He was willing td ow me Wr but 
f 4 guorum of the Privy Council could not be then got, to reprieve him 
_ +" &pril'v9,,1634- Hugh Wallace, Servitor to Sir William Wallace of ue re 
5 Hugh Campbell, Ceſngek's ſon, and Mr. Hugh Archibald Agent, for calumny and de. 
mt on of him, in alledging he had tampered 9: _ t and ſeduce the witneſſes againſt 
— way of mee was, fir, . the 9 on him 
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wers found all to have been büt made ſtories. He cauſed try at London to ſee if he 
could obtain an abatement of bis fine; — But he was dealt more + nan, guh with, that he had Fo 
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1 Hig and hoſt i in 4658, did ſo/ferment ___ ubirrer fancy: ens Sars, - that. hey 8 
1 in this Scot: «conſpiracy and aſſociatioon let e e ee e e . 8 
"2 'Kolem' temipore. © Argyle s charter-cheſt, and and evidents, are found in 4 5 
mean tenant's boote in Argyleſhire, pu . in — — barrels; which ee 
dee kate ener o the extinRion W er 46 2 "ON ppc . . #0 e kf IR 1 © "2% 
„ "September 18. & 18. 1684. At PRIVY CO >; there wet two, acts made; one. 


this? done trayel/ out of thoſe: ſhires vo" riſdictions eee commiſſions of Lieu - 
enancy ate to ft, till they be 8 bey have formal paſs from ſome Ma. 
i ates that they. may not fly mee Thar no maſters of ſhips or boats, 
_ "export or import any perſon, 4ill firſt upon oat 1 
ſſengers, leſt they carry in or ot Rebels; and tber all -heritors on the. ſca-fide „Hall be | 
 anfyerable: for any that ſhall be landed in their ct 
nt They diſtributed and ſeparated the priſoners: \Ceſnock and, his ſo 
"Rae x Miniſter, ate fent- to the Baſs; Com viſor Monro: dn der ing 
WV ouper 
133 N ? 77 he : N n 71 ab Sutin ; e AG E n tht : ene * 155 . . 
16 7 1684. There a Briftagl: were o the Tow of Ed if 
"54 Ir fuſpectet 1 Oar ſut ry" abe apprehendedy 88 0. Mr. W Hliam-:- " 
* ai, himſelf being from home; R heiſly: b 1 
9 one Selkirk = Tobacco entter; With dome Quakers, und Thoms 
for not keeping the church; and a committee of the Council appointed _ 
| Sinvorp de Snveen all bis Miniſters in the old church, with their Elders, ; —.— 
Bench, and Church wardens, and cauſed them all ſwear, (cp the, act of the teſt in 
_ "$6014 injoins- only the Miniſters to give up liſts on oath,) What irregular parſons: they 3 
"HOT: were within tai ae pective pariſhes and bounds; and. an cheir r : 
es qo 09s ade CO mee are com. 


1 
mo ted — to 0 ther 


6 i i ble and cenſurable, if. rhe church altes 
1 Pekin, ure. eee, Js CLE a de, my "Y LES 3 — 

by Member'20 1684. Doctor Fa -brou aht home the two cangres Melire fo 

5 ri ieks, vis; Mr. Arthur Roſs, Arcybihopoi Glaſgow, 40 be . wer 


| 2 ed-ro Glaſgow and Doctot Drumatond, Bünder e Sh 2 wel tobe 
©W YO 10p'of - | chen. ; 28 e * 77 25 1 clarks, 2 8 e ttb we a+ 
See rempore. x2 Some of the College. of Phyſicians; at-Edinburgh,out of pique to — 
e their $; as Doctors Burner, Hardy, and Stevenſon younger, obtained from the 
5 Privy Council, an ofder that all: who provide eiedidinn Adin Eeiaburgh- Wonld take 
tlie att, Ae they might be debarred. They eee eee tred in che act of Parli- 
ament, and the teſt was afterwards c offered er ſuper abundanti for thei Preſes and Cenſos 
eG decay 5-068 now they would —— chem all. ee bee 0d OTA 
Eodem tempore. By an order ſtom the King, there is a ſearch made in Berwick. 70 Pol- 
wary Mr. James Das and other Scots fugitives reſiding there; but they had advertiſe · 


ment of wy beforechand. There was alſo qua warrants iſſued out at the King's Attorney's 
iat unce againſt the Charter of Berwick, as forfeit by this miſdemeanour of feſetting, and 
they had refuſed to ſurrender, as many burrows and corporations bad done. 


2 the Kin s difficult lay in this, that clauſe in their Charter they can only be 
jucde - 1 — Burgeſſes —— Town. Jet in 1 1684, 
barred: ſundry of the Whig by excommunication; for wn keeping the 
Þ, they by a vote ſurrendered their Charter: to the Rigg . 
Ocaber 1. 1684. Murray of Philiphaugh is liberate — priſon.” on the bail of 
2 1000 Sterling to appear When called; as alſo Gallowſhielsz and remiſſions were ſent 
for them, and Monro, and oxhers who were to be uſed as witneſſes in the plot. 
. Earl of Tarras by a petition caſts himſelf on the King's mercy. and will, acknow. 
edging his guilt, vor en, it wy! oi youth and enen, . hopes 0 obtain A 
—! ½ ( ̃ßßßßßßß ie nnn NN aig fic 
I One Mari bordy, . the Weſt: Port of. Edinburgh; once 


— 


milk wife, and een g bega g prehended and impriſoned as a witch, ny. 1— 74 
= 7 pad malefices/ by n diſeaſes, een lese come in againl her. Mae . 
1 R A e 444 TTT 5„„„„ bu] Mod | 

. 2 a a 3 Bu f WE ; x N , OE OTA LOR * e > N 0 


2 . 1 84 * 21684. The Town) 
« * of the To n-Guar: 1 or (QI Dany. comm 4 | 
hbours, and e it on * common f 

dont of the firſt — rendieſt of the Town's impoſition, - or Exciſe — 9 - 
b not be diſpoſed on withont conſent ol the College of Juſtice, and Shites;) and the 
reſt of their expences on that ; n for their coats, drums, colours,. and the fa- - 
_ hries of Collectors, Sc. to be laid an as an additional ceſs with the King's taxation. Their 
3 {ve 13,000 Scots, and the. other incident W orga are . won = 


fary ee ee Edinburgh near 
| tak eee eee gas go 
with —— t000 merks rly: the longer ink; rt l * F:. 
1 The Synod of Edinburgh meets, paying. Rel iſnop „that, 
conform to the act of Parliament anent the taſt, they mult give up on oath (hes 0 99 
bad an does eee ire warb,) 4 liſt of alf the irregular and non-conformiſ s in 
the kirk; or break che other penal laws relating to rhe church. 
8  rhemſclyes little beholde to the Biſhops; who in Parlia- 
ou 2 att, ſuffered this: bone to be put into their feet; for they had the 
warten chough in the country already, tho they were not e delators 
iſers people, thereby more to alienate and loſe r par 
yu woutd have _— Were or e en e yu . either 


N nite at unden kia A ir 10 reports „ how on a pee $ 
| ne army rage one Ti e 0 the * 
alk tO deal nim tO. grant a” RESTO - : 
„ ariel ne on: a 1 | Nel try oy »*, "ve: + $44 A 9 
ee Momt-of © October 2684, eee 2 


tioned were ſitting — Shires: They cauſed 5 1 ben ta delat * . 
who were irregular, and non - conformiſts in theſe -pariſhes; and then cauſed cite deen: 5. „ 
Ws eee were wi ing t to: nn a bond wel 5 _— in time coming he dr — 


* 5 . RR. 4 | 
* zit, they fim | Pringle « Riog igg · Serien dehnte . in 500 ks” — Fl 

| He, deen wee and decerniug the reſtitution of the parties da-. 8 

ne quiry after the oppreſſions and cheats of one Lorrain, 
le and this laſt they fined in L. 100 Sterling, and 
. him of his . as Ole erk. „One was canveen Henk 008; chriſtening his child | 
by one 4 conventicle e who was in the fugitive printed roll: The man al- 1 
* it could not put him in male fide; - 'becatiſe. he was only --defigned "= 
Linh, withour bis 9 , e es wache fume, unleſs be condeſernd- — 
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ends, 7 of Duchole, Sc. And gave them all indict — 

g Rebels, and referred them to oath, (declaring their confeſſion of Suite. 1 
thoald W life nor limb.) with. CE r er ta fine them in ſums near equivalent to their | 
eſtates, /-as. they did a" with Jerviſwood: 310, They declared the places of 6 
indulged Miniſters there . to >the Amber of 36) void, becauſe of ſome breach and. 
tranſgtoſſion of the Councibs inſtructions; and cauſed them enter their perſons i in pa. : 
_ 40, They prevailed with the gentry and free holders of the. Shires of Clydſdale and Renk 
frew, to offer an addreſs to the: ſaids three Lords commiſſionate, Sg for. lem. 
ſelves, tenants and families to keep the haill eccleſiaſtical Jaws againſt 'conyencticles, ſepara: 
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tion from the public worſhip, private baptiſm, and marttages; and not to harbour or: te- -. - 

ſet Rebels, under the pains contained in the acts of Parliament; and farther offered ts” 1 
tarily to the King for raiſing a troop, three months ceſs more than what is already im- 1 
= to'laſt for tuo years to come, and be. firſt-rerm's yarns to begin-ar nen ll 
r e r eee e 5 1 

The Shire of Berwiek: doing: alſo a ter: it "evidenthy« appeared-chat this Sale | 1 
ae of a ceſs was the great project and deſign of this commiſſion, tho? by the laws Re] We " 
mental of New Jerſey ſuch offers extra · parliamentary are declared treaſonable.) either to 1 
Live four nionths ceſs, or to maintain à troop, they yielded to two months ceſs. Home + 


of Wedderburn, Mr. John King in Coldingham, &c. voted againſt it, and ſaid they cou, 
not but ſuſpect it; when they ſaw Lanton and other fanaties in that Shire ſo rward 


eit. Timeo Danaos es W The Earl a lome as kak N in 
Vor. 1. 6 Th k | | 0 4H "VOY 2 N 9 * 
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2 on country, 5 57 to this {how can Tora Parliament 
* the pay ment, und declar ing it ahall be allowed intheir-gompme? ? A 


be High- treaftter canſed the Stiire of Dumſſies-ciſeb five. months cuſs far ci . | 
(ax ny Land Dome ed it at Ayr, and deſired td kn whe would 
5 ; 8 and then hethould -offer as chearfully u any: r des 8 1 
Ley had clear probajen of »reſet of Rebela, pheſocthey-fortehed ! Bet where | 
1 > 3 clear, growing che libel to (veir u horors)-ukair oaths, Joon: ay 
IM - 9 25 = ap 3 erke parin e eee und ee eee Ahe e ncealir | 
4 enen, in - 5, for not -rrandin 
DD arying hy: 6. ee eee eee m kreine water... a? 
2 4 Mut, Brother dd Rowallan, Purobulh, Cowan, und Rades dt be n _ el wick 
Ps are apprebended; and fem in priſoners as having beemat-Bothwekbridpe. « :.,;; Hats. 9 1 
"= boy Williat x Zhiefly ahl! James n 8 8 eanion; 
the 5 25 e poſees | that he had Teceivedpayia 9 — 
2 a not 6 perſon? © wis queſtioned « corrohonding af Ae 
5 aid 9 — ret de ae de aer ee de g yr 6 OE Ct 
dec a corre ndence. J re a Th ed erte 1 4 TO 0D 4 
$ Noor Fires and ee —_ — 
= re iated as deputies S —— endin 5 
„„ e the four Mal] _ Charles Gray, Mr.-Rorie MW Kenzie and mean Colt: 
„„ N bis ne; (ch eben in ent dfn, Lie eie ien 14 30 f | 
IRE Mi [the reg 6 D ee 15 To: Ny 05 uh B22 eg _ IS 4. it kira. par og 4 


| | 7 1 e 5 
e en! en en lvthe: Wee t . — a 

ech Khorted che Lords to ſpeedy and impurtial juſtice; and that ern Lela | 
them to regard no letters fröm him, bur ſuch as required them to iveahe p lexcady , 
ee July which'the Lords'promiſed me andere 
{= November 4. 1684.*Phe NT v rae, eee e 5 Hugh Walke, and | 

Willem Wallace alas Biggar his ſong upon the declarator them againſt 

64% eee Ireland; as neareſt-of kin to the deceas'd Major r John Babe, to 

ber it fours that the ho pra oe given by the ſaid Major to the rh was not in lecto, 
but that he was then in and dame to kick aud markets: „The Lords 
„ fold it proven that ce be in legitimu potqtute, aud therefore declared 
en die. Abercrombie of Fetternier's _— as Atarrroutheileft Lord: Semple, i 
2 bed heir of line to bim; as alſd Robett Semple, as* heir male, is, 


W * 


— 
2 8 


by their moyen, ſerved Th 
meir. male by two ſervices, one gehöral, the — 51 the Semple of Cathcart found 
_— . — . laſt Lord to him, failing beirs f his ow body. Vid. yth November 
nrfent. TR % VF 9 8 l * 1 Ak 018 5 E en 
eee te 1664. Tdis ay was ſo far remembered, this year, tliat the Lords bois 
nat sit; and chere were bells fung and ſomt bone fires 3 but neither cannons nor ſermon; 
85 de ce Lords of Seſſion ſent to che Biſhop of Edinburgh deſiring he might appoint one i0 
bommemotstion of che Popiſn Gun Poder et Se in Bands, out 
te = the Adverriſement-was rod ort. 0 25 att Sr e od 7. 


: Dodie itt Dalkeich,” and Lachlan Melntôſm her huſband, eie . 
; orge Galbraith Merchant in Edinburgh, craving, (tho' they were | 
WE e their ſuſpenſipn' might be ſummarly diſcuſſed + upon the bill, ſecing the | 
5 Clerk of the Bills refuſed the *caution they offered; and they were not able to find better. 
"I be Lords having conßdered this bill; remitted to my Lotd Redford, who paſſed the bill of 
8 „ 20 diſcuſs the rbaſons on the bill, if the charger inſiſt, or otherwiſe to take the 


3 Feen -oath that he cannot find a better 6aationer: than the perſon offered; providing 
als the paritioner cunſig n « diſpoſition of his haill eſtate in ſecurity ;/ and ar allow 
| | . 5 1 the hilbof ſuſpenſion. „ e £54, ah 3 * 44; 1 17 W 7 als "IN ofa 

__— :.-* Dadem die. At PRIVY COUNCIL, Londy's t as conjunct Secretary: with Murray, 
RT Fer oe Middleton men — Ee 5 profane, 100 845 em, 


®. 


” . \ 
* N 5 * 


* . 


z ead. "Ker Gan: Scot :of Alton, Seor of. Heb, r. | ; | 
—_— church and the having ſuſpe „ lulpen 7 
che Lord of \(Priny Council eur of hag > the: 

3 adden ſermed 10 baye-e. good de e th | 

4 S enen he Aid pat her away, and ber ved an, inhibition ag 

eg . A _ ws pay 1 70 5, 1 Lands of. Se 
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their, carrying. Sole 1 
9 N formal paſſes, Was dor bringing them up, tho they. hips 
- x6 q his ales. "the King of Benecke ſubjects, and that the. -Privateers: cal, be.” 
fable in 5 da mages or £xpence,. burallegar! for t 11 1 1 The 
n . abe A ſhips made 2 Leith. B. } 
| ® ed a part of his c _ Aud, che ſtrangers, lt 1 
* 1 mani 10 ee 5 7 5 Thy 


F 91 * 1 fg kay 4th Ln 5 e 1 | 1 1 
zo wer cantra Meri ton, 1 ) 55 5 r 
ee e Thar ch" ia. iti. a 5 1 
| {Sos madica rag permuttitur, 055 that 15 taking the” er 
1 ; £10. d- jꝓꝑLione tollitur i * 
=_.. 5 intereſts. The Lords . EY dy 
0 h 5 Fee hd 17 A parties, found the prentice s 9 zlin 
. bt his niaſter 's goods wichout his conſent; proven; and — be. | 
Forfeſter to condeſcend and depone: in litem e Juaztities 19 80 
5 ee ig of hi E 


_ (from 


s. oath, to modity;; 28, alfo:they ſuſpended 
e e eee obligements in the indengures, vi. as, tot 


# > 
2 J * 


> * 
. wu 


+." 
as end not aldy receive him : They 2 avilzied the bie in 7 ED - | 
4 ablenting hi t, and the 7 to, his let ye for he 
ears to come, in regard of. tho vfice, ee! Ihe... Captain's refulals, but.” not 48 to och. 
damage « N aal modify, ee . to di falve th EE 
io ehe three years thereof yet t0 run z and the . the Lorts to ſſl . the LE 
| eatioſiers Were, - becauſe, they had, proven that A neay, ſed to take tim 
deck te bis but declared be had nothing to ſa hy 'prentice,.. Sect 5a 
"8 1 ercafter Captain Forreſter. having given in a bill. craving his oath, in b it 
be taken, not only as to his prentice d em bezalements, but alſo as to any other dan 73 
We ſuſtaĩned by his abſence, and Want of his ſervices his own Expence at law, Ayer 
* from his employment, and luſs of time, and gave Ra condeſcendence of his 
Aan emergens et lucrum ceſſaum each of , theſe ways; they baving gien in an 
anſwer" to ani bill, and. both being adviſed on the, 15th, of No vember 16840 the Lord: 
ordained Andrew Forreſter to condeſcend in ſpecial on the quantities, ſpecies and value of 
e goods taken from him by his prentice, how many golf. Ils, hon / many clubs, 428, 
mulſeet · barrels, Co. and to depone anent the ſame; and refuſed to ultain th renilnenc. 
5 8 of his ee RNS: - 3 ANT 6 5 e 
Au the Lords having adviſed: his win. x ndin th 2 000 Ss Me K $, 50 53 — 
Sc⸗cots for the d he ſuſtained by his . And. they , having . yen in a bil, | 
__ raving he might be ordained to declare why he Was more. politiye:t ' 425 dozen of 922 
tam on a leſſer or gteater number, and que. ratio credulitatis; and ab. Bead the boy 
had lifted money from Collington, yet that Collington declared the ba er eam 12. 
i tolift his maſter's money. The Lords adhered, on 3 17th. January. 1685 54 ta furgpun et. 
+ November 7, and 8. 1684. Fetternier and Robert Semple, mentioned 4th "M5 vember, give 
EY "i two petitions to the Lords: One craving that the rents of the eſt ate of Sem le may be 
e during che dependenee againſt Cathcart. The. ad, That the writs af d charter ; 8 
cheſt ot that eſtate may be ſecured or ſequeſtrate, till it be found who has beſt right. 1 > 
the 1, The Lords appointed two factors for uplifting the rents lyiag 1 in two" Shires, 
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ng cauti n to make the ſame forthooming to any WhO ex quentu ſhall prevail. Bir. 
_ refuſed the 2d, anent ſecuring the. Writg, in regard there owes, A proceſs of. eee of 

tem raiſed. and depending at Catheart's.inſtance. _ 

5 "Eodem dt. In the caſo-between- George: Cockburn Balle of 'Haddington and 

* e be Lan fund — a bill of exchange being 15 pen one 

| . Holand, kd proteſted for, not „ tho” it Was not . to 32 acty 6 9 N 


1 a value inks vs von Aid 124 nee money at the giv 

* 25 ; Ka: $4, I would not be Hable for exchange or te- exchange, tho”: the bill - 

-, am fam drivn 5 and fo it was hot dente tempore, to offer it 
11323 « colnpetent time co ſend. it 4 Holland and to. retnün i 
et it was thought, if 1 upon a defigh to go rq LOI: rake.a bill wy 


# 25 een thibkk bt es after'wy Journe 2 ot © go, ay give back 
DE) drawer 5 and if tie had 7 Sg 1 555 ey de Was en # re 


> which was oF e Lene as Avbothal, Giri =. 
00 the Har-makers to DOR keis, This Rrengthens the 1 5 E 
nit the Merchants. Na V 5 E 
ad. 4 454. At CRIMINAL * COURT, the Earl of Loud: N Gd 1. rd If 
1 * continued from the'8th and th of April laſt 19. this. day, they w 
, and a tcſtificate i is produced for Loudon,, in che ters required b 3 5 
under the feal of the Town and Uni 3 1 8 that t = 


$90 1 
„ le ORober lat one. Grier. a Taylor | 
as iered-Cavy br hf F. okes: joner hen offered not 
cients and 0 g now. offered, the y. rejected the petition, = teſtificare, and de- 
umnced hith- it was alterwards e that, he was dead. in Holland Jefors | 


3 „ 


5 
* 5 85 — 


. ²˙ *—⸗ offered ro prove-they. he. wia inten bid e. f 
ps vw; 5 . craved the ama? law;conrained, ip ras ap 5 
e at. Ok. orty 4 days for theſe ultra ma , and ratißed hy th 
| s C Art ro 9 caution Lotos it. The Kin 7 5 anſee 
excula Mlators, to . and 
s meiſtiohe i in the Mio, they par, had 1 "7a A pril laſt b times 40 days, 
45 nter the proponing of the excuſe, whe Was not then proponed, 
ad che Nefence, and denouneed bim likewiſc.fugiriye, and diſcharg Gall the 
74 pain 'of Treaſon; to keep any "correſpondence either with him or Loudon, 
boy | ie lea ing of probation on the 17 of treaſon againſt Sir John Cochrane, and 
Lockhart of Kirkton,-(who were-denounced: out- laws and fugitives. already) in order to 
"the e of them.” Was continued to the brit 'Mondey of Jamey, 4686, And John 
? of Newton mas-continged:ro the Tame de.. 
The Lady Monteith's: procels ; a gainſt her Lied, 5 bigamy, with. f Bruce, 


A ned »grh' Jily 168.4; was pres and ſhe not inſiſting, the Lords of lac 
8594 


nc ehe could not not force. her te infit, but only deſerted the diet in hac inflancia. — But 
© they fen den this new invention, that my Lord Monteith ſhould raiſe 2. procels of declara- 
cor before the Criminal Court alnitethe * King's Advocate, and his late Lady, 

nens ech fugitive on his decreet.of divorce for ber adultery „ x0 force them to AT in that 

bo ation of bigamy, js certification. they do not, bal e and they never 

Aud after w ards to-porſue.* This ſeemed a rational metirod, xhq; 7 in.cximinals, but 

elvil, fo on %ig . de ingenuis manumiſſ. „ 

VEFE to 4 ings vomplaihed of. in this Original Cou "ir as very l 

12 That the King's Adyocate ſhould. be permitted to examine witneſſes on a 

h WII ridinly be fo far partial and concerned, as to have them loading 

ee; ; for this taſk ſhould be left only to the Juſtices, ade, That be 

inis wich the Criminal Lords, -when oe. are adviſing cauſes, 

84 ure, N n; is he is not allowed in the cllton,. when the Lords ad. 

_ Yeu to ftr e V 

9 . 1684; 4 Wolmet, and bis firher Hugh Wallace, F ane an improbation 

of an adjudicarion, bed by Mr. William Dundaſs, and -they having taken terms to produce it, 

hen he comes go ſeek. certification, it was alltdged he und not; becauſe, it being a de- 

_ erect of Seffiong. All he wes bodnd to do was to condeſeend:pp th date:; likeas.the purſuer 

Ener, thats for his o reduction nbelled the date Of! 5 e This Was not compe- 

tent now After all the terms were run, but ſhould haye- been is inilio before the 
taking à term to produce. This being reported by Redford, L 0 Lo & foond, even in bc 

# 7 it was proponable; and therefore ordaiyed che p tract it himſelf, if he in- 

Ae be, then 1 5 that jp heeded. not, becauſe he. c gre he! grounds of the laid, 
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Pati, 1681, be may. adjgin alxeady.; but g 1 cpa | 
3s e the former Sheriff depute. This As the. "- H 
„ Newewber 4a ;4684-; Nr... Parrick Inglis, of Eaſtbarng gives än a 


$ F 
| oY pag ro = nw, 


A FF 7 — 


e 2 ;to., e gs och, th James MiLurg 
| "and the othex-creditors, and, in che end ef Juße 16 pod 1 7 
neee by, his;qath,' that Ss 1 rhax 5 ion N r 
1 e creditors, thould lie ie copſent.to.the lache, grad ta pay #; - them did not. Meret ; 
Ihn te enim, 1cau/@, dats. canſd non. ſecnid ceſſat obligotio, holds only in gehn finals, but 
not. procatgrfic vena, where it is only, 
[ 8 abe hope and exp! Kation of his aſlitance \ was; Wherein it he failed he w as ungrateful-; 
= e action to K che {oſpenſion and. ſuperſedere,— ? Yet donat o TeVocatur 51 
=_ J And Tiraquellus ad regulam il/am,, ceſſante cauſ#,ce uh effefins, anc 
| gest 77 7 5 Inter cauſom finalew et n : Lords found both, f 
made for ee relevant to be proven py Mr. N to this effect 
ow he. onghehen ty fri th, een of, the peſo 1 
en the. of alledged, that he could not olitain_ 3 a_ general ſuſpenſion "againſt Th 
dem kor ice ring his rd becan 64 they offered o prove by his oath, * had, 4 | 
dent hidden eſtate enen over and ae what they -wete 14 zoſſelllan of- II 
==_ Lords jo rele! dk hurt he Ates . ee her on 
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6 alt, on Linlithgow market: croſs and church: door, and ſundr other places, 
* ere 1 eat in and examined, and they owned the contents of that ſcandalous paper, and 
ie obſtinately bide the torture of the 4h mbikins withont ſhrinking. til they were tn i 
ut of them, and then they: fell down.“ Ses more of them the 24th: Nov. current. 4 
en die... Home of Polyart younger, „having ſiſted himſelf to the Chancellor, in re · | 
gard he heard that they were ſeekin bim, Was commizedpriſoner ; OT would rather 
Have had; his father. They did the ſame with young Torwoodlee. . FE 6 
Faden dis. In the action purſued b his, Majeſty's Advocate 2 my Jad zardroſs. _ 
Murray. of. Livingſton, Sharp of Houlton, Mr, John Elies of Elieſton, and other, on = 
Ping adjacent to Drumſhorlan-moor,, for reduction and improbgtion of their rights. 4. 
{edged for. them, I cannot 1 term becauſe my authors are not called; and being deſired 
to condeſcend, they gave in a 
bt alſa of their mediate authors 0 the warrandice of whoſe di ſpoſitions, they were 
aud who had no right, but were denuded more than 40 years ago. : Objefted, imo, The 
A was obliged to cite no authors at all, and this was but an unneceſſary formality, with 
out any reaſon. 2do, The moſt he could notice was only the immediate laſt author, and | 
not the Whole authors by progreſs, who had, it may be, right 100 years ago; -and, it 
may be, are named at random, and were never authors, A wo eſenting chem in 
rom: Naturns. The 2 5 on Pitmedden's report, found, that all the 8 the 
and condeſcendence, guoad all writs. ſpecially "libelled as: flowing Ton m, gught 
| robe cited, if the defenders give their oaths of  calynuly that they are truly 5 rag, them 
in thele lands; but as to the general clauſe. ( of and concerning theſe lands,” ordain = 
. defenders to take a term as to theſe, without citing of authors. The words of the report 
and interlochtor, as they are written by the Clerk, are: Find the authors condeſcended 
N on by the defenders, in the liſt n by them, muſt be called quoad any writs 
; « granted by theſe authors to the defenders, they givin their oaths of ca calumny that theſe 
| « ©, perſons are their aüthors; but, as to the general clauſe of the fummons anent any other 
98 not granted by thelc authors, find, the defenders maſt take 4 4 dem to ſatisfy the 
roduftion quoad theſe.” 3 
ie 14. 1684. "The caſe of 1 Bernard, 1 the Bailie * Regalty of Culroſs, 
reported. by Forret. Bernard being " purſued there, for defaming his neighbour, 
1 the ** being referred to * oath * * lepc * negativ 24 bot, n omitted to 12 
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10 how far the Lords of 
th John ohnſton of Pelton, it was, debated, 
1 tt from the Admiral; court, note iehfkanding t the late act of 


: | Parhament 1681, eſtabliſhing and extending the Admiralty juriſdiction very far, and pro- 


Fs" 1980, Ir Was 41. 
Mmibiting d vocitions from them in all maritime ot ſea faring caſes For, i, Ys war 


a co. „or ſociety for trade, was not proper 
hap , When "hi 4k 7 Was 0M ally” lr David Thoirs, Admiral 


| ecting gt, and | dy # to dece 5 
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41 And, as do the The inte, ga 8, Ferhat made be Admiral-court ſo. 
ee ir David durſ eee 


— os une Johnen thereby ede, 


e eim af the:-Adwiral-court';- 5 . chee tp 19 Lc Hoo0 Seer- 
/ for which be might bod caution, | . aſt! che bill gf ad- 
late th fi 3 m. pay to the Lords a Sir David, for 


"he: death ordine, be —— ge 1 . — of be poſe, 
e but as a 0 ee they maſt cif an e 
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ported . Saline on the 19th of November, the Lords ordained. boch parties to — — 4 e 
ken but before the Coutr procteded; they ordained James ee 4 
Ke aneh Clerk's hands all the! oks und writs relative to the co-partnery, When 

| ke-etivectitron Bailie Johnſton the ſu 5 


ferved und recoored heir 
e e th | * e 1 ee, 
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the "fa Roben re being an did man. 
Seſſion; Leggat having given over his empluy- | 
ment 4 er Two: fans tor the tet 3 aud his in effect dae ſommons gd del. . 
mn or inſpectio and ko [ought not to come in the fummarily.by n bill; and for ons 


The news came this morning. 

zt fallen upon two of the Kin 
i Dunenn Stewart, who were lying at Swyne-abbey,* be 
* — ary murdered them moſt barbarouſſy; whereupon we Privy Councilor 
22 them to be ſearched for and purſued, if it were polio! hen them 3 and = 
2 landlord of the houſe, and examined him and vihers. - This was to _— 
Ferne What 


hall threatened in their-declaracion CCC 
againſt the Earl of Land} is decided. 


5 201 and 21. 1684. My Lord Boyn | 

lvy of Muiry having ſold the lands of: de to General Leſly, Earl of Leven, þ 
| the priee being all employed for debt, except 8800 merks for which Leven granted 9 
| * mage to' Sat zoyn a3 an aſſigney dy Ramſay and other creditors of I 
Yo . phy of this? bond e and then purſues this Leven, Mel-⸗ Y 
* n Abſolvitor quoad 6000 merks of this bond. 
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pro bond was 4 hart of the price of the lands, ) becauſe aſ- 
ned to Wardlaw of Abden prior to Boyn's right, and transferred by him to James 1 
win for L. eve oof.” Anfeered,* Non relevat againit Boyn he was a ſingular fuc- | 
er, unleſs intimated x to the citation on his adjudication, being only | 

; and chat Metvill's right was toLeven's behoof,' was not proven. 1 , — oY 
85 | | Abden 4 
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* a free Vir, by the ee N n bar ola: The rd fs ind. 
"a vat Matroſs's creditors: behoved'to inſtruct aſufficient right to 'that*renement, and 7m ; 
© of the/adjacerit builders,” who reaped benefit thereby, behoved to reimburſe” and relieve the 
Town of E dinburgh pro tanto; but in the mean time found the Town able to the heritors - , -"m” 
_  complainers' for the valued. price in erg locd ; which was thought hard. Whereon the 5 > 
Town raiſes a procels for their relief, againſt ine heritors of - thole' new lands, Dix. —_ — 
_ Blatt, Mr. Alexander Paterſun; &c, 'who enjoy the benefit of a good air, and a proſpect by 
demoliſhing that houſe. The Lords of Privy Council, having heard and adviſed this caſe 
| "on the ſecond of December, they, in regard of the benefit foreſaid, ordained-all from the 
| Lune of the church ſouthi ward, to pay equally, and proportionally amongſt them L. 100 
1 Sterling to the Town of Edinburgh, towards their relief and reimburſement; and declared 
” aoebjag could be reared 2 1 thore in time Oy 46 obi The —_— and. nee 13 
. their roſpect. „%%% SO OF EIN? 4 f ; 
te „ of Kalnburgh are ordained oy tbe: Privy: Council to web up lit of a] 
all their inhabitants, ro fee if they could diſcover any of the murderers of two of i King? 
85 . rot 1 85 . could find any. who owned: the: late Geelirarion of war. 75 Vid. cn 
{fo euern 2 11 e | Sir itte hs FA Linthill's whe Wenden ahh ener 
5 was debited and decided; and Linthill alledging that Sir Patrick could not la his 
dam upon his ground. Anſwered, The ground on the other ſide was the chmmonty of Eye- 
mouth, wherein Sir Patrick had alſo intereſt; 249, Thir mills being built ay ; |. 
Elte uſus riparum in ſuch rivers is public. But thisks only. for unloading goods, but not e 4 
for 4 permanent burden 3 $4: Inftitut: D. rer. diuiſ. SI. 5. de eodem tit: And Craig, T >... nl 
fend eg. 8. aſſerts, that even in flumine privato pro reparando agurdufu, vel claſa malen, > 
lee imponere ligna vel lapides in fundo vicinorum, tis invitis. Let the Lords found Linthill A. 
| | proven his interruption, tam wid falt q uam juris, of Sir Patrick's forty years poſſeſſion of 
hat mill; and that Sir Patrick's mill ene Linthill's reſtagnate; and therefore aſſollzied 
1 thill from his declarator, and found Sir Patrick could not impoſe a ſervitude of laying ; 
over his dam-head on LinthilPs fide of the Water. But Sir Patrick now thinks that 4 1 
mill will go, tha he do not r os gr e cloſs to the other fide of the: . ingot mid. — 
em and more. e Pe ks oe 10g: ved. 5," 
The words of his tres Were: +4; The 0 ſultain Linthil's- ee 
Ni ofa faZi,. notwithſtanding the agreement in 16 25 produced, betwixt the Laird of Ay- | 
"ten and the Laird of Wedderburn; both becauſe it is not inſtructed that Ayton'was Lint" Bp 
5 bie author in thir lands, and that the ſaid contract is only a perſonal deed, and Lint- + 
hill is a ſingular ſucceſſor: and therefore aſſoilzie Linthill from that point, Oy: - _ 
_* Sir Patrick cra ved power to affix the land · ſtail of his dam · head on the other ſide of the 
dee river, whereof Linthill has either right of property or commonty.“ That reaſon of its 
being perſonal. ſeems not good; for, in fervitudes, (v. : a bond of thirlage, &c.) a perſonal — 
- "Hike 18 ſufficient to conflitute: them without infeftment, even againſt a ſingular ſucceſſor, ww 
© where the bond is clad with poſſeſſion.” See Dury 18th January 1622, Turnbull againſt 
en and 1 2th March FEI) DT own of Edinburgh IT Lent, "where: an old ſervi- 
_ tude of girnelling 1 is declared. f 5 
Zadem die. Andrew Fletcher of Hideo is ts on Criminal e jr to e ED 
"of Edinburgh, and pier and ſhore of Lieth, on 60 days, as forth of the country, to com- 
pear, for converſing with Argyle and other Rebels abroad; for his converſing with Mon- 
mouth cannot be criminal, he having got a remiſſion from his ee in December 168 35 
unſeſs he has committed ſome crinie ſince that time. 8 
II. By a letter from the King, and a proclamation of the Privy Count over ah erg of 
Edinburgh, intimation is made, that it is his Majeſty's pleaſure; that the Parliament ſhould 
meet on the roth of March next. The deſign of this was thought to be, to forfeit the Re- 
bels who had fled, which the Court of Juſticiary could not do; they being only autho- 
mied by the 10th act of Parliament 1669, to forfeit ſuch abſents alenar y as were guilty of 
'  perduellion and actual riſing in arms. Some alledged, it would be ſurer to call a new Par- 
_ lament, becauſe ſuch as were to be forfeited, and the other enemies to the government, 
had this crack and flaw to charge upon this Parliament, that thro' miſtake and oblivion, a 
| . ago, it had been ſuffered to fleep without a prorogation thereof made. debito tempore : 
ut our Stateſmen thought this ſolemn proclamation ſupplied this defect. | 
*- Eodem tempore. Mr. Foſter, Miniſter. of the - Caſtle of Edinburgh, is ſuſpended, fo 
.  feigning his Biſhop' s warrant: for marrying two perſons, and for ſundry other ſcandals. _ 
| November 24. 1684. At CRIMINAL COURT, the three fellows mentioned ſupra 
Sg 13th current, viz. Watt, Semple, and are arraigned on this ground, that 
there being now a declared war by that rebellious party in arms, and who had already 
executed their bl declaration of war, by killing two of the King's ſoldiers, yet the 
| IH refuſed to diſown the faid ad as. -—a_— apa ſe. were guilty of neutrality 5 
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- wind this obſtinacy have ede 15 For g 


5 huis contract of marriage with her mother, he obliged himſelf to take all the conqueſt du- 
ring chat marriage to the bairns of the marriage in fee; and ſubſumed that there was 
40, ooo merks conqueſt by him Rante illo matrimonio; and therefore craved the half of it, 


eee, and che Wright who' ma 


| 2 mentioned 19th March 1684; found that the* right of the tack and prorogation of 


5 Ink only, no meaſures could be taken of the prejudice it does to the-ſuperior old mill, 
the laſt Winter being extraordinary thro? the long froſt, and the laſt Summer by drought; F 
and ſo theſe being de rare contingentipus hs make no rule. J. 3. D. de legib. There · 
ore they ordained che ſame viſitors to go again upon the ground, and take the height 
ala and the declivity of both grounds, and of the two mills,” and the 1 wg ariſing | 
from the reſtagnating or otherwiſe, and if it reſults by Carden's dam-head ; for it was 
| alledged for him, that this was fallacia non cauſ# pro. cauſa, ſeeing e end erecting of 
-., _ Earden's mill, the Carſe-mill and its tail. dam uſed, by ſpring tides of the ſea, or inundati- 
ons, to be put in back-water z'\and witneſſes might indeed . on the effect, for that 
n obvious and vifible, falling under the ſenſes, but the true cauſe of it did fig 
| appear, and might be very latent. But the parties were ordained to wait on the Chan- 
cellor firſt, o 


0 Mferent. Allaged, Suob clauſes of conqueſt, were only naked deſtinations, containing 
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| which Safin Shs ON 5 „ e e 8 8 . 1 
8 if on the King's fide, then they might and ought in-daty- to dt as the 
- deteſtation and abhorrence of it; if they Approved it, chen they incurred the Pain ee 
treaſon ; and te ſtand indifferent erinimers % hve ftatu' belli was impoſſible, ſeeing” thoſe: . 
that were not for the King, were in ſuch a Taſe againſt him. This xor-di/exoning,, EE 
new caſe,) yet the Juſtices,” with advice of the Privy Council, found to be treaſon „ 
this was not condemning men for naked opinions: For, 1910, They had been tortured, = 
air: refuſed "ou diſclaim it. 240, They were found with theſe-declarations of war in 
their pockets. 30, "They were 'cerrified. of hanging, if they would not 'give 2 poſitive, | 
coategarick anſwery but if Thy: would ſeek à time to be inſtructed, they. While have it, 
_ Some thobght: a proclamation ſhould have © preceeded, advertiſing them of tlie certification 
al hanging, if chey did not difown. © Thus when Semple ſaw he could not avoid | banging - 
"IF his cautions tergiverſing, he then openly owned and avowed the ſaid paper as contain. 
ing nothing bur what 3 bound to. The other two ſhifted, that if it was agree. 
7 to the word of God, then they were for it; but being urged to give an inſtance. 
where God's word allowed murder, they were lent; the? they might have'wreſted Mo. = 
ſes his killing the Egyptian, Phineas running Ame and 'Cozbi thro the body, Ehud's 
> Pplon, Ac. but theſe were heroick impulſes, expreſsly allowed by God, "and 
ſtrates, at) leaſt the two firſt. The aſſize found: them guilty; and they 
dow t the Gallow. 
ec there before five at night, —It is ſtrange, 
"black coffins followed" them daun 
He Wyndy and women privily in the night ſtole their bodies from under the gibbet, 
iem to the gate of the Grayfriar's: Chureh-yard, with a deſign to have buried 
wa ere but the Privy Council ordained their corps to be drawn back again to the 
ade their coſſins, to be inquired after, and apprehended, 
ed bim: but the Mayiſtfates of Edinburgh com- 
n this occaſion the 23d * ö 
2 was made. C Ee SAHA fn 5 


Neuenber 25. . e den e part et be been 1 by the 
"Bal of Winton, in his Fedor of truſt againit Barbara Burnet, relict of 1 . % 


were condemned about three: \b'clock,; and were immediately-carriec 
between Leith and Edinburgh, and hang 


ſome lands in'Winchbrugh from George Young to Chriſtopher Seton, and aſſigned by him 
to Doctor Livingſton, was clearly proven, by the oaths of Sir ohn Dal ymple, Sir Wal. 
ter Seton, Mr. Alexander Drummond, and the other witneſſes adduced, to be but a meer 
truſt in the Doctor's perſon, and that his name was only borrowed mate and therefore . 
decerned his children and relict to denude thereof. Vid. 1 zth December 1684. © he 
November 26. 1684. The: Lords adviſed the report of the viſitation made e 
1 of Polmais and Stirling of Carden, upon this point, - how far Carden's new. | 
built mill, half a mile below Polmais's old; "Corſe-mill,” on Bannock burn water, did | 
judge the faid old mill by making it reſtagnate, or did undermine bis banks, or 
i his fiſhing, or or graſs, bleaching; and found this new mill having gone this twelve 
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always 


e if he could agree them. -Dramcairn was: an ara becauſe _ young | 
y Polmais, Durie's daughter, was his niece.” Nr," 
Vovember 27. 1684. Beatrix Anderſon, and: John: Si Gerbe ber huſband, 
purſue Alexander Anderſon Copperfmirh in Edinburgh, her fat er, on this ground, that 3 


(there being alfo a” brother of that marriage, ) to belong to her, reſerving her father's 


_ , meerly/a tailze and right of ſneceſſion; if he did not otherwiſe diſpoſe' on his goods; and 
it did not deprive the father of the dominion, and fuculty to peſtow even what was con · 
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3 Steele to what Fe r had es 2 1 3 5 ae e, e 
nd; on the 17th: of June 1676, Littlejohn W Mitchel; and -a&- December 160, 1 
| Anderſon contra Bruce, recorded ſupra; - Anſwered,” Clauſes on to operate ſome what, 
A aud it is unjuſt to allow a parent to evacuate his prior contract by giving all to 
 @ poſterior wife, and bairns ; and contrary c Moſee's owing exheredations- in 
2 1 caſe ; for by it he not only defrauds the children of the firſt marriage. but alſo the firit 
_ wife's friends and relations, who in contemplation of the proviſion of "the: conquelt gave 
me larger tocher, and fo the clauſe Was onerous. The Lords, on Redford's' report, e. 
fuſed to ſuſtain any proceſs at the daughter's inſtance, . either for payment of the onqvelt, 
l much as for liquidation of it, during che father's lifetime; Whieh ſeemed to run on 
thir two grounds: 1a, That it was judged unfit to encourage children; to be diſobedjenc © 
| or ungrateful to their parents, or to riſe up in rebellion, or in proceſſes againſt them. 
4 , That ſuch proviſions of conqueſt being only but meer deſtinations, the conqueſt Was 
not to he conſidered as it ſtood at the time of the diſſolution of the marriage, but as it e 
We. ſhall be at the time of the father's death; ſo that if chere was no eonqueſt then, or if — oo 77 
"had diſpoſed on it all, then they had nothing to crave. Let this interlocutor « 4 contrario 2 
1 * to infer,” that che Lords reſerved their action after her father's death to 5 „ 
Fagachste the conqueſt, and purſue, his other heirs or relict for the ſame; - the in diſcourſe "i 
not to mean that. Whereupon, Alexander gave in a bill, .craving, the 7 5 ? 1 5 I 
"Lo d explain their interlocutor, and declare that he had the power of diſpoſal. 4 
| a ee at his pleaſure.” The Lords, on the ſecond of December, in their reaſoning - 
| , on thefaid bill, were very clear that he might ſpend it all in his own time, and piſs at the  - 7 
wc wall,” e but chez would nor be-ſtraitened-nor put upon that lock; ſo zs to enn 
1 im to 0 it; therefore they waved the bill, and adhered to their former interlocu· 
tor; for what if a man by accidents of fite or ſhipwreck, or other loſſes, whether publiecccxg 
Welt calamities of plague-or war, come to poverty, were it juſt to reſtrain him in 
the conſumption or diſpoſal of his conqueſt and induſtry, for eee ea - 
or athe eeds F | 5 tion e e an e epwh ee PC 
4 2 er 27. 0 28. a6dg-: Be orterkie iele dof eee e ys pant „„ 
8 7 and the Juſtice Clerk; as commiſſioned by the King to hold the Circuit - "= 
| Teſte, -and their power was to expire on the iſt of December, for theſe crimes 
_ .vf'treaſon% 1, That he had harboured and reſet one Holmes his Officer, after be . 
come back from Bothwel · bridge; and alſo had oft harboured and entertained -- A 
2 his brother, who was excepted out of the act of indemnity for being at Penclnd. 1 
_. hills.” zdf, That Sir John Cochrane had come to him, and deſired that 5 might eng 
1000 merks to a poor diſtreſſed friend, and he aſking if he meaned my Lord Argyle, he 
dich not deny it; and tho? he had refuſed to contribute any thing towards his KN 1 
Poet he treaſonably/concealed/that deſign of raiſing money to my Lord Argyle, then a de. jt 
| _ _chfed traitor ——Tho'. he confeſſed the matter 25 fact, except reſetting the officer, 3 
5 de alledged that the reſetting his brother could not import any thing againſt imm 
_ ſeeing referring i in law muſt be a concealing, abſtracting, or hindering a Rebel from being 
= En to Juſtice or puniſhment ; whereas his brother theſe eighteen years has converſed 
openly at kirk and inarket with all ranks of perſons, even with the Officers of the King . 
amy, unqueſtioned by any, and went to London and componed the gift of his own for „ 
| feiture, and tock it in r e perſon's name, (becauſe he himſelf refuſed the declaration) : 
but to his own behoof; ſo that Duchole was in bong ide to converſe with him; and it was 
nothing but parſimony in not beſtowing the ex that kept him from a remiſſion 3 
Audi this not being adverted to, he has infected 1 the gentry: in the Weſt by converſing = 
With them. Nor to the ſecond, anſwered; That he knew not.certainly-if Sir John Cochrane 
meaned my Lord Argyle, when he craved the ſubſiſtance and contribution. 240, There 
Was — ſent Who heard Sir John ſeck it but himſelf; fo if he had revealed it, he 1 
. could not « 796 proven the ſame ; and thus by the 49th act Parl. 1587, ſuccumbing in 
Fe. e another atk of treaſon, he became guilty of the ſame treaſon himſelf, —— Yer oY 
Regent Morton was execute for concealing, tho? he could not have proven it. See Sir 
_ George MKenrz. Criminals, page 48. 'who thinks this concealing to be no treaſon. ' It 
Was great ſimplicity in Duchole to confeſs; for they having no way of proying, if they 
bad referred it to his oath, it would have reſtricted the hazard to an arbitrary pain. But 
tte reſet would have forfeited him, unleſs he had purg ged and reſtricted it, by taking the 
det; which he would not do, 31e, He alledged what was given to ſtrengthen a Rebel 
. toriſe in arms were certainly treaſon; but here it was only charity towards alimenting 
kim; and which is more, he abſolutely, denied to give any contribution at all. The Privy 
. Council finding Duchole“s qualified confeſſion very narrow, they propoſed. the query to 
"0 > rand of: a2. as the * in le and who by his letter were ia oy 3 
hee | } 
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| There the Rebe tf 8e ſtands guiltz of the reaſons „ e k de Meret 
ET Perſon who demands the eontriburion- money | 

>. Ann ann There is he W H¹hjln gives it. Bur the naked conte 
dis only in che worth c 

5 A landed man hall 
Rebel with money, is treaſon” by the common lau; but cheft in a landed man only ; 
creaſon by u ſpecial ftatute with” us, and fo ' fone" juris not to be extended aura 

taſam; or rather this ex amp! 

Around, Im as guilty as the. 8 1. don't reveal him. 


8 8 for it ap 
| We” 16 Ghſedw, * 


| ah No 


_ traftibus non debent gſe otiaſa, 188 aliquid operari, and ſo here the word e enen 5 
| 10 Mp. 240 mproprianda : 


NR eee Mond be Taken 


_ explain the firſt part; and therefore the urſuer can: 
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. As 
3 1 Or 


385 1 two Glaſgow Merchants, to whom he had ſold ſome of my Lord's. * 


5 0 by the year's keeping would deteriorate, and wherefore found.che Hue Was not ob- 
ö ed to take it back now.. 7 Toh e 423 145 i. 1 e * NIE r 
November. 29. 1684. There was no Seſſion; becauſc, why cinder: nf Privy Chinteil; OM 

Pas 4 ſearchthro! the Town of Edinburgh, in * they might find any of theſe diſaffected | 


by velted with power. 


2 NN Council, for her irregularities, -and- particularly for breeding up her fon the Lord 
; _Colvil in fanaticiſm, and other diſſoyal principles, and abſtracting and putting him out of 
tze way, when the Council was going to commit his education to others; for which we 
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ſupport of 4 declared realtor Was treaſon," Tet this Was thought very remote; for 1 


the rraitor's uſe; and this is alfo treaſon in ; 

aber who'refuſed to give it, he 
; on at this rate to conceal theft committed by 
treaſon in the not reyealer: Only che difference is, Aiding a 


gree: 80 to res 


if 1 know” that another ma 


en ee 4 > Reva his - | 


- wm ibed opimon of the Seſſion, © the Com miſſioners of Juſticiary fo dittay 5 

relevant; and the aſfze found * proven. So ne was found way 7 Co: Bur 

the time ai place of his execution was referred to the King, that he might apply for a 

ppeared 3 aimed at his eſtate wich will be 125000 merks 

ö Al this pr oe vent qi 0 che. ru er Parl. — 

ho is tf gan e eee nor” ale: A 8 

-conform” to the King's: gte d'elire and recommendation, ehoſe 
Nr. Cairncroßs to de Archbiſiop of 'G an oth The eee 8 bee r * Foſs im. 
Bine e 0 Goa) wit the cn ar this Time. GY 2255 Ag: 1 ! Jae 8 | 9 OT) 5 111 N 1 5 
nber 18. 1684. Iobell Irvine and Thomas Hay h zer-Huſband; ay gainſt 

trick in Dumfries, js reported by Redford. Wade eat wal where, a7 clauſe; in a 

matrimonial, did provide What urs daran ſhould come by the mother to 

8 the marriage, in c | N hey might purſue ſor it n bairns without 

en ſeeing tho-clinſs niightibe ara ene e that the ml had in 

"oo ſes vor tr they needed not be formally ſerved" heirs: Net it was alladged, Verba in 


lo; Verba non funt improprianda iin. 
1 . oft Jenjus Wee, u fide! Je ath oath 
its native and genuine een r £4 Er copulata | 
e ut" verificetur in utrogue; et non ſufficit' adimplere altes ese 3 
ber b. obligat. 3rio, The fübſequent clauſes of this contract er ien ne heirs, and ſo 
ot inſiſt till ho be ſerved heir: The 
Lords ſüſtaineck proceſs at the purſuer's inſtance; but befort extradting'of any decreer, | 
lain Hobell Irvine the purſuer do be ſerved beit. lany of the anche this 
irregular,” and that it was enough The was cognoſced a bairn uf that marriage without a oy 5 
mal ſervice; and that the word: heir was only ſynonymous and enegetick of e | 
Eodem die. In the caſe: between Doctor Briſbane, a6 C raror for the Lo: 


rt ſomewhat beyond var. 
. ebrum e 5 , FR 
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_ Hands of Carnock; and charged them on the co irraE for the wn Their reaſons of ſul. 
pen were , That they offered to prove, byithe writer rand witneſſes inſert; that he 
Was obliged to dave carrieditlivſe corns to a place 20 miles (farther. diſtant than the part 
where he delivered it, and ſo was liable arbimariaatlione de es quod certo loco. Anſwered, 
He oppoued the contract :bearjog- no ſuch thing, which could not be token dame by wit- | 
were „Phe Lords found this only probable -/&7p40-: vel j juramento- Ty 
Then they offered back the victual as now inſufncient. The Inde found: the vidual 


"perſons 'who/ diſowned the King's authority, or adhered to the declaration of war; and 
they gave the CGonſtables 2 power. to exact oaths and declarations; as to their loyalty. 
Which fome perſons judged arbitrary, and chuſed rather to go to the guard, than to give 
oaths to ſuch mean perſons who were not Magiſtrates; but frankly declared their ab- 
horrence of all diſloyal ee when dna Doane prion the, num, FIN and. Ren. in- | 


December 2. 1684. Ibe L ady Coleil is 8 in Edinburgh Tolbooth, by the 
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_ aber; . We 8 
"av vate ene may. redeem it bee 
1 the dent x. according to the LA 12 5 4 eil Fog 
. dane denn to Their fortunes — 15 6 5 and 1 8 the. 
: credo ots be. prevengd:by.diligen n it will, be preferred to, Ss. 9 
of emo Fed. 23 17 SO) Council.could neither. cognaſet d 
1 ci her e Engliſh Magng: Chara, eh gb 

| l 4K 80. VVV * Kota. a reg 85 wats 3+ 
Tf. The Duke.of Gordon's. an b Nith, 8 65 rry's, r be Du 
e produced-and allowed, and they, admitted; being for cly Mar | 

Dec cember 2+: 4684+ The: Counteſs: of Wemys: contra; M. Renzie of App 
' The Counts gk, Wemys for payment of, a debt of 1 4,000 merke due to dere s rreſted 
ee 5g and! it being debared. Tha the arre tment was N + 5 * oth act of Parl. 1 
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be e Fac Ko agent pre @ aliens for; making 
-upted d within ae ce 5 oſterior to the d . 


e the i 


approaching Seifior -.::But.; othe this ;1- becauſe in Sic Richard 
: 0 of een ; 7 — n_ths; gh ac park 
eie ordains the caſes preceeding their act to b dec d by.the.Lords.conform. to the law. 
N. e And this being of . again on the, eth December, the Lords ad- 
ed to Da eden interlocuter, and found the g years mentioned in the act was not 
del within. tbs 10, but was over. and. aboye;z. which indeed made 16, The . 
ers. Aabtilzed. much on a parallel caſe in + 18. 6 te tranſaBs. ubi. tranfigere. non /icet 
© de criminibus non capitalibus. citra; falfi.. acruſationen :, whether. citra..be an, exception of the 
crime of. Hlſchood. from «oh 1 or if it be not rather a. e W ON: + 
4 trar factors,. As falſaries; : which they drew to theſe ee of « dex | 
de tene wed 1 in 3. Vid. more 23d Decey $25 e 1 9 3 b f 
1 ermber 4. 1684. John Crawfurd having Taiſed a reduction of a decreet of 
_miflaries of Edinburgh; againſt his father, in 1653, decerning bim as Tutor Wi | 
Hire in-the ſum. of L. 1800, againſt. Feten Blair, who on that decreet had appriſed, — 


Ibis father's eincn ſeveral years ; becauſe the Commiſſaries had eonmitel n. 


20 iniquity, eſpecially poſt tanti temporis inter vallum. But on the 12th of December, the the 
- Lords having hay og 5 in a bill, rr looſed the Commifſfaties decreet; and 
- ordained Blair o ; © mp T Bis compriung, and. Crawiand, for. Nat father's Tutorial 
VB 3 5 | | | Wo * 2 Wy are 8 18 2 Me . TREE 35 87 40 n 5 
T die... Ar PRIVY. cou AL, . al Corchouſs, Halcraig, James Young 
of Linbank. = Duke Hamilton's Bailie in Fe eight other Clydeſaule Gentlemen 
r,. from Edinburgh prilon, and they are demanded it they will take the oaths 
of allegiance and ſupremacy.. and James Voung, in name of the reſt, craving time, and 
to confer. with ſome of the. Counſelſors privatelyz,avent, the ſenſe wherein they could take 
3 they, Were remanded back till the next day. At which, time James Toung being ex- 
'  amined on bis libel for reſet, contributing money, Ce. and it being re | 


"22 having minuted them as frivolous, he refuſed to bgn. bis gath Rod depoſiting: | ; See more: of 
| Hem infra, 10th, December 1684. : 


Drug mond, to take a part of the forces with him to the Weſtern Shires, and to hang, 
de and quarter, by the military law, all that refuſe ro own the King's authority. 
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58 Tech aered to the ſaid report, 
3 pai how aft log mera that the man of proba 
88 Gs gs og bo 4 10 fo {05 8 12150 bs 885 | « 1 Wie : 
— Yes Poſſeſer*qaced the bygone tents? The 
| lard thelined'tolfiod/hiny ſo, becauſe of the rere plac fare le; þ . 
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| nel vx Nara, purſuing the” Lady - Nein gl 4 deb 
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Rs 7; and that the had been ſuborn- 
promiſe” of marriage, by putting them in the 
en with her, and to make vows and 
ind then cauſed ſhow my Lord Bargen y to 
*be able to ſwear it. She denied the bel; 
Tepard the had not got in their names, that ſhe Wight . 

. Aledged for Barpeny, "two, Tho” in the Criminal 
elles names are given in itt, Fer it is Ale? ſo at: Privy Council. 2, He had 
80 conceal them, <thar, te might not tamper with, Hor debauch them. The 
her 24 hours to expiſcite what objeQtions the had aginſt the witneſſes, and 


Nor 
ter,” threatening: 4 murder um ihe did 
in witneſſes to againft him as'to the prom 
* xt room, and 91 pl to perſonate Lord! Barg 
Ho pi foreltgtions thar he would: marry her, 
ele” witnefles on the Ttreer reet, che ie they uf 

bit eraved'« iff of the witneſſes, in 


zpainſt 30 125 calling Him a falſe villain. ©" MON 
. A Bill is given in by ſome of the Soldiers,” | Dou 
"his regin ment, 0 plainiug that he had taken 'the artears of their Pay. and clothed ſome of 


. the telt © of the Soldiers WM. Claverhouſe owned this bill; and ſaid It would difcou- 


* 


een Claverhonſe and the Treaſurer. © 10 

w 3:6 "Three Galloway indulged Miniſters are wave ih. The Chancellor propoſed the 
Ws ordinar oyerture3 to them, either to ena themſelves to perperual baniſhment out of 
the King's whole dominions; for they require this now, betauſe ſome of them who were 
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| _ only baniſhed Scotland retired” no farther" than Berwick, or Northumberland: Or, 240, 
Pefpetusl i impr xiſonment. Or, 3tio, To oblige themſelves (if they chuſed rather to ſtay in 


cotland,): never to preach. nor exerce an part of their miniſterial function here: This laſt 


is of them, called Oliphant, for himſeſf and the reſt, altogether refuſed, alledging their 
— Pminiſſion from their 4 1 and Maſter bound them to the contrary. — Wos to . if 


dauere mipitree deo examine them. At the bar, The was much tranſported with paſſion 
r e l 2 PRC 


nage za t6 enter into bis Majeſty's ſervice if they were uſed thus. The High-rreafurerre- 
 {ehted'this ; and 5 none would doubt but His brother knew his duty, and they had gorten 
"= at has entry. for nothing, and fo' "ould: pay them. Thus grew the difference be- 
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= "Tok looked odd.) and | 45 if N pg Vi __ tbe 195 no 
| = 75 n is Mr. Dodw nit e 1 * Tome 1 „hit 5 OE * 
1 r allo. for ibi, ) Bur A 7575 fly, replied,, be be rehbi 
St, Andrews/wasmor of chatjudgmer Kos had n. 
EY: he had git, in the tinie of. Prelbytery, 9 our Monks, of Tcolmekill 
Hoco Loyd; St, Afiphis Biſhop, denies his, Hur their wg at m 
Fo reformed. church, with maby-orhers. They were;remanded:back.1e priſon... 
r 4+ /\News came 20-the;Primy.Counci | 
*% „„ one Pearſon Miniſter at Carsfairne in Gallo way, a great. 
| 1 1 4-4 in his ſermons, and killed him. Aber Tidie 
| | | and eite any they judge their! inveterate | SQ 
- -  ondem 1, and-chercafter murder chem-<- And abus 2 
1 7 8 but he kept himſelf out of their Wm. 
3 = | II. The Privy; Council, by their act, grant a,voh Aatar 
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1 e this Gade of Forth, to. make. a 
ee 2 my $95 i ravell 
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et Pp this 5 OE. 1 
„ Fu We eee exents, mY 


. ag to qa ho — writs. 1 9 7 Was 
GSGeorge, as apparent heir, may have anſpetion.theree 
E . d - : 3 and the inventary to he bſcribed by the Haid Hay ; 
gien back again te the-faid John, io e 1 "ming 
=. | have intereſt therein. Vid, 20th Ms rol 3 
3 5 | Eodem die. The Earl of Winton hayir ein 

1 in, the cauſe; bey te 


a F ned ane eee Cattiebiſ- retuſing-ir, ng. £ontrary. to wY 
. gꝗth act of Parliament 168 1, the coſt canceled: poi wr om ho rote dan bet uppen 

3 getting back their former protection, aud ahe bill be. 75 5 men. e wention 1 of 

=_ . they were content 0 grant one as if it wee 3 5 
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al defence pro- 
e and 


Abs. . "06-9 
J Fe e ee d L 
t ene, 16k, ; = reported by. hr fo andthe Lord: pet 
Lee, at J Jikewile the 4 defer ces Propo 1 ay C 

=. Robert 0 liel 5 e pet: of the anſwers coi Fog > Ee 4 Tre eel. the. Ni ene gi 
= ven in by the laids defenders'of Mr. John Elies his fraud and dole, in reſpect of the anſwers 
_—.-. made thereto; and decem the defenders to concur with the purſuer, i in defence of the pro- 
[-, cel of compt andireckoning/at. William Lockhart's inſtance. againſt che Potſuer, and de- 
=. | dare they hall be liable to tdlieve the purſuer 3 prop portionally of whar he Mall be found liable 
ain ſaid W slam Lockbart, at the Event. | the c compt and reckoning betwixt them. 

amy Lee's defence was, that he acted not as tutor, hüt by virtue of a ſeparate. neht, viz. the 
I | ae in truſt granted by John Lockhart to bim. —Culteraller's and Chieſly's defences | 
w The warrants whereon Elieſton: was found tutor wanted witneſſes, and ſo they 
—_ denied Bailie Cbieſſy's ſabſcription. 240, Elieſton was the ſole contriver and carrier on of 
I that diſpoſition of truſt; and declarator of lige pouſtie, by which the leſion and damage aroſe 
td William Lockhartthe pupil; et nemo debet ex [uo dolo lucrari, vel allianem mandati contra 
_ » cantutores habere... - Anſwered, Imo, There are four parties {ubſcribiog, which, ſupplies the 
want of witneſſes, each being witneſs to one another, as was found on the 4 Jaly 1676, 
 , - Forret, Se. againſt Maxwell of Pollock; and on the zwth .of Febr. i680, N et againſt 
Lt  Branthcld. But theſe were in re mercatorias. And ſee a contrary deciſion in "Doric, 4th 
1 . 1633. i 2d, Ap N N 1 ORD 1A . and . indivi gin Rl 


Wh 2 4 : 4 4 ; " 1 3 ; a ; ; 
p 9 5 ; £38544 3 2 . f / # r N * p . P 7 4 : : , KN 
{ F . FP ? ; I : . / - 4 
: a — n 1 : f D 4 * 7 J 
. . * 4 » 2 ” * 
: . # i 0 
* * ” _ . ” 
© 4 
* % 9 5 
. 4 
| . Wo 
; +, 1 
1 1 2 : 
- \ 1 * * 6 
75 ; ; a 
. 98 A 1 
g ou Shots 
« 


l RS. e 5 3 * * Kal 
Br 1 * : » 1 7 * — 4 " 7 
N 7 - * 3 F 4 
> ; + Fa 4 1 f j ; by 1 * 
- x y wm 
* 
; &; | 


5 f 0 j N 4 x ö f 5 4 . 5 lr 1 $ N 1 — N 
| 2 * 1 7 8 Aw | i-*x - 
g f 7 « Fa. wy 
SY 3 i N W 
4 P . l $-7 . einn " 
8 . l 8 2 47 1 * 
29: 1 . Ig * 5 1 | * * N W 1 3 
«x ; 5 0 ; 5 © ' 2 1 : 1 » 
| 5 3 „ £4. 
Dy. „ S TN . 3 175 n 2 
F ; \ * g * © * — + 1 1 a 2 N 
\ * 0 a 2 N 8 | ” N 7 4 
, * 1 5 18 * 3 
: * 4 . , of oe, AY þ 5 ; 


At det 1 oy is 1 an et rnifion beſo NE de ach ater 25 Wo 

1 for the: decreer- atbitrulwithout witneſſes; as was found. in Dur „ 46th January — 

7 4 Fer no: | Je, As to the fraudulent contrivance, it in gene Et dolus now © 
os ſiwitiir, '& uſa produbilis extuſat.. And Elefton truly thought that diſpoſition a 6 | 1 8 i 
# = deed; "and oo ic had been a fraud 'rhe'c0-tutors were as deeply engaged in 5 55 mw 5 e 
Y e never liberate: themſelves from relieving him, on that prerence. 1” 0); ER 
5 3 being bills given in against this, and che parties of neww heard. Ut weſetice, , 
Lotds; off the z8th January 1685, - notwithſfanding of What is alledged for Culterallers | 
5 25 Roberg Chieſty, 3 the: 00 mer interlocutor; and ordaĩned them to concur win 1 
EZ 1 Jeb? Ehes try the defence of the proceſs purſued againſt him "by Wiltam Lockhare: 3 
And Hd amc declare that they are liable to relieve Mr. John p10 raid of what ſhall de de. 5 Bo. 
en e him in the compt and reckoning at the ſaid William's inftance 5 and wks „ 

. of ü damage ariſing te the ſaid William upon account of the diſpoſition" of truſt "4 al 

nted by the deceas d Jobn Cen,” "and of ths: deereet bool declarator of e pouſtie = 
e obtained. . Sr SER OIN ee 09 V 
Eulen die. At PRIVY COL Nl the Earl: 6 Nissre upon his Bs iefty's 8 ts, 5 
2 - ek er . in place of Lundy, advanced to be Secretary of State, mink 5a 24 al 
Fark of Kirk ed. again to his troop on the death of Urquhart of Mele N 88 ">= 
hom it h. Rot formerly given by the late Chancellor Aberdeen's moyen. „ AY 
|. Derember 17 1684, The improbation purſued by. Cunninghamhead Sink Ni. 5 wy —_ 
|, „Eberle Lindlay, Miniſter at Covington, is adviſed; and the Lords found the fitted compt >. > 
- ind reckoning only not probative, and null; tho there were pregnant documents ax wm. 
e 5 and Pe indirect articles and adminicles againſt it; bur found the dif- & 4 

5 Tatze probative, tho” there was as much to fay againſt it, as againſt the fitted accompt . 8 
But dhe Lords tock this middle way, as a tr ing method in a dubious caſe; as they had 

7 "dons before. in 1674, between Sir William Fleming and Commiſſar: Nimmo. © dubics eh 
Feu et via melia. And this judicium ruſticorum exactly divided the ſums in queſtion into 
65 meth? rut Mr. Charles Oy e about , u r. and loſt: as much of bis 

ii.” * . IE 8 285 „ 1 n 2 ON Iv 4: ER 

„ de. At QUER „A leater 8 1 Pre from the King ng, „ (tho; of: old - 
of Speer late) to call the Magiſtrates of Edinburgh 8 
his former letter recommending Sir George 'Drummond to be 
|,” he 1581 5 them to forbear any proeedure againſt Sir James Rochead, 

bel Clerk, till the event of the compt and reckoning; yet now conſidering they are * X 
inet things, he impowers the Magiſtrates to conveen Sir James before them, and to 4 
_ Judge his malverſations according to law and former practices; and to chuſe for their Clerks, 
ſober perſons who will not be factious nor meddle in elections; and to take the advice and 
Opinion of the Hig h · treaſurer therein. The "perſons whom the Chancellor and Treaſbrer 
appointed them to uſe for- their two Clerks, were John Drummond, the Provoſt's: ſon, -. 

- ang dal rr Richardſon, the High-treaſarer's' agent. This letter was kept up ſo 
to ſee if Rochead wonld either demit, or capitulate, and give a round ſum of money. 
On the igth of December, they deprived him; for the Town Council having cauſed 
Warn the ſaid Sir James that morning, to wait n them in Council; they firſt read the 
== letter before mentioned; then reſcinded an act of Council he had cauſed make in 
1676, appointing that the Clerk ſhould not be depoſed till firſt he got a double of oY 
libel and accuſation, and eight days time to anſwer it ; — likeas in his new gift of The 
1 he had inſert the like clauſe, that there ſhould be a month between his citation 
_ and deprivation ; and he founded much upon this quality of his gift to impugn his depri- | 
vation. Then they read ſundry articles of malver — in his employment, as his reſcind- | 
ing the act againſt Clerks meddling in elections; his bribing and tampering in the 9 
_ vitiating the Council Books, &c. whereof ſome were inſtantly verified; and having called. 
in the extraordinary deacons, they then voted what theſe delinquences merited; and ſo 
| Uepoſed. him; and tho? at this time, he with ſome Lawyers was knocking at che door to 
have anſwered, or taken inſtruments, yet they did not let him in. Then they proceeded 
and elected Provoſt Drummond ſon, and Mr. John Nichardſon ro be (hole Weg and 
T being at hand they were both ſworn, admitted and inſtalled. 
This procedure likewiſe deprived James Hamilton, who had bew elected rophenct 
1 Clerk on Sir James Rochead's wv and had raiſed a declarator, as mentioned ſupra, 
P. 2713 for it was alledged, That he could not validly demit, becauſe he was then under 
1 Proceſs before tlie Exchequer on the Town 8 compt and reckoning for mal- adminiſtration, 
Aud his demitting was like a diſpoſition given by a bankrupt in meditatione fuge, and like 
90 8 the piſh Clergy their dilapidations of the benefices at the time of the , be- 
_ . © cavle they ſaw Fer could not keep them long; and that the King's letter (vid. aꝗth 3 
re W. 0 Wy 438 he would not allow Sir James ro take i in a "conjun&t pe 
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3 = ph. „ in . ame, nd hats FA the . in ping he-had og 
. twelve of the beſt Burgeſſes declared incapable; and now a letter is that which: lays LO 
= fo long. runs the fd as he: b has, '.qued guiſgue juris in aun Satuerit ns 
aun ee "See Sir James Rochead reponed, infra 22d January 1686. wm 
Badem die. james Cathcart of Carbilk on, "Clerk: of the. Canongate, purſues Irvine 10 
dev te for the ſentence · ſlver. Alladged, That by our law, and the cuſtom of all Courts, 
de ſentener · money delongs to the Judge, and not to the Clerk. Anſwered, By a ſpeci : 
8 _” "7 —— and the 3 it was a perquiſite and pendicle of 3 Clerk's 
3 18 5 8 e * and it its but. 'within theſe twelve months that the Magiltrates. of. Edinborg 
PS -" by their act taken it away from the Clerks, and annexed-it to > the 'Bailie's office, 
be Lords found the -particuler guflom derogated. . the neral z and that brig 5 
b peoben, they preferred the Cle 1 5 
Daene 18; 1684. The Lords in praſentia 8 the. "Beet of 3 all 5 
. fn =p 2 W - = obtained: by Renton of Lamerton againſt him, as heir to his father, who was one. 
= | of the'co-cautioners-with Lamerton's father for the Earl of Hume, as mentioned ſupra 
th February 1683; and allow; him yet to prove that ſome of the other co-cautioners have 
5 . repebſencatives, and ate ſolvent; and ſo the Earl. of Annandale cannot be liable for their 
"uw 3nd. rhis in reſpect he was minor the time of obtaining that deereet. 
Eudem die. William Beck, againſt Crawfurd of Drumſuy, is reported by Saline. Thar 
. ſcyeral bonds granted by Crawfurd, . one to Mungo >, and the ſecond to 
Blizabeth Boog bis relict and executrix, (tho! ir does not bear nor deſign her as executrix; 5) | 
- the laſt being declared to be in ſatisfaction of a ſum- owing to her, and no word of the bond 
dde to her — andthe firſt being for 400 merks, and the ſecond for 430 merks, 
82 zo merks was alledged to be but the decumulate annualrent of the firſt,) and ſo 
the two bonds were neither ud idem quoad the ſums, nor gusad the creditors. The Lords 
© before anſwer: ad indagandum veritatem, ordain the writer and witneſſes of the ſccond bond 
80 be examined, what was the true cauſe thereof, and if they heard that it was for the firſt 
bond or not. One of the witneſſes, being the debtor's. 0 Was oObjected againſt as 
eh ſuſpefius et inbabilis pro-fratre z but being inſtrumentary, he was ſuſtained ; — tho' 
_ the term was circumduced for not bringing in the two. witneſſes, 5 the Lords. on a bill 
granted a farther. day: and both haying deponed, and their oaths N adviſed, the Lords 
found dearly proven, that the ſecond bond was granted for. the firſt 5 
{  Eodem die. The queſtion. bet wixt Lord Ballenden, = ond Dundaſs of Amilion, 3 sr | 
4 obert Preſton's — was decided, on Pitmedden's report. The Lords found Ballenden's 
inhibition null, ſerved on a general charge to enter heir, becauſe the debt was not ſpecially 
condeſcended on in the general charge; tho' there was a ſummons afterwards for payment 
on the ſaid charge, n, the Jus. debt Was, Jiquid and ſpecifi k. Vid. more, gt 


| November 2685 ER. 
md Applecroſ S: .cauſe,. mentioned. 2d December, the 


odem die. 1 the Lady Wenys 
Chancellor openly rebuked 3 at the bar, that his Agent had given his ſervant 2 
dollar, to convey the information to him, and that he «would. not allow his ſervants to take 
e money from the people. . And tho' the King's Advocate excuſed it, by terming it 2 
common practice, yet he declared he would not ſuffer it. The Preſident and the Lords 
were ſilent 3 and ſome of them appeared not to be much of the Chancellor's opinion. 

Decanber 19. 4684. The Ducheſs of Lauderdale's cauſe againſt the Earl of Lauderdale 
ub adviſed. The Earl, and the Lord/Maitland his fon, in 6 Duke of Lauderdale's life · 
time, signed a retification of the rights of Leidington, Dudingſton, &c. diſponed by him to 
wma Duchels: They being charged on this ratification, ſuſpend on this — that it was 
bat à conditienal gma granted for a canſe which had not exiſted, 
1 aud ſo Was null per condBionem chirographi oh cauſam datam caujd non ſecutd, in ſo far as the 


| emiſicaton » was 9 in N el indir of = tailzic * — to the Duke, 
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as TOTS 80 . 4 alli was ate Ci | . 0 . 
\ - Gearionz but ##@ ef, he neither had ſucceeded nor could, there being an expi ired- und, 6 
of the Duke's eſtate, led by Anderſon of Hill in 1655; unpaid, which: was: a medius obex es © 
| «aoedimentiom; debarring him from the ſucceſſion 5 ſo that if he were to ſerve heir of „ 
mm that appriſing were objected, the Inqueſt could neither ſay nor retout that the Dake. 
died laſt veld and ſeized as of ſeg; ſo the two-things-requilite to make up the condifio cauſe. 
A dA, Se are here, viz. Alquid offe datem fattum del ſalutum ſub cauſd vel chnditiam. "0 LE 
La canfam un « ſecutam,.- ulamve conditionem non efſe rmpletam : And conditions implied 
er natura, 7th, narratives may be as pregnant as if they wereſet down! bett 
= rerms of if, and the other hypothetical particles; or, per ablativas ab alte poſes. : . Lo! 
„The cue. 19 — vi [the Wannen ws the Og of 8 1 is colt 14 


2 "The Lords before anſwer orda pre SIT Cie 
- 'Bar Landerdale being difſarisfied with * and ee to Ne a devifien's in fare © on 7 4 
ene of edgeance; the Lords, on the 23d of December, reſumed the adviſing. _ 

A an; found the. nevfan: of ſuſpenſion relevant to elide the ratification,- viz. that FI 1 „ 
' "there was an expired compriſing againlt the Duke of Lauderdale, unpaid at the time of their — 1 
_ ſubſcribing that ratification, which would evacuate and carry away the eſtate from the heirs + WE 
f railzir, ſo chat they cannot enter; and found the ratification implied a condition, in cale 
| they did and could ſucceed z unleſs the Duchels offer to prove, by the Earl's oath ener, 
wat he knew of chat compriſi ſtanding out unſatisfied, at the time of his ſigning that ra - © 
 tification; and aſſign the vſt of February to him to prove; and grant him an-incident &” 5 oY = 
Renee for recovery of the ſaid cor riling.. Sen a letter from the. King aunt this 3 . = = 2x 
2 terlorutor,/ yy 13th January 1685. . 1 
MN Lon Lauderdale gave in a Aalener againſt Hargus, uponthisground, that. be 5 ws 
formed and Wen the whole ſerurities. and writs, granted by the Duke to his Ducheſs, > ' 2? 
and {0 had given partial council, and would judge himſelf concerned to maintain his own” Rs -*4 
- doth But the Lords did not ſuſtain the declinator, in regard he deponed, that he was inn 
n wg employed by both parties to draw theſe writs, at leaſt by my Lord Maitland. — + ee 
_ Finmedden: to cauſe the Earl ratify When he could not ſucceed, was to give him 
— inſtead of bread, and a fe ſtead: of a fiſk-3; and that ſuch eee to wives Þ 
. not to be encouraged; for that expoſed. old men, deficient in due benevolence, to be 5 E 
_ their wives prey. And Lauderdale is loth ede reproached * his f. in ly Wee Ny 
_ Wand killed by the hand of a woman: Me of 88 e 
| December, 20. 1684. Hugh Wallace 8 Me ho Biſkop of Dumblain, com- 8 5 IS 
petiag with the — and. pariſhioners of Crieff, about the rents of a, Prebendary whk 
Ta mn of Dumblain, and was ſuppreſſed and annexed, to maxe a 5 2 
port of the Miniſter of CPs Nipen The Biſhop alledged that it was never legally ſu - 
preſſed, and the dimiſſion of the Prebendar was but Sn in 1643, when Epiſcopacy was a- at Ee 
© boliſhed.. - The Miniſter of Crieff ſaid, he had the benefit of a po ſſeſſory judgment, and 5 
could not be quarrelled hoc loco. The Lords found he was not decennalis. et triennai se 
I Tach, becauſe the: Biſhop: had interrupted waewne ebe 23 be „ and therefore e . ' 
the Biſh ves 2 
Eadim die. „ came bom Eolencl Grabes of Claverhouſe, Eg in 8 that 
* had met wich a party of theſe rogues who had ſeulked in the mountains, and had killed 
bre, and had taken three priſoners, ſome of whoni were of the murderers of the Miniſter 
of Carsfairn; and that he was to judge and execute the three priſoners, by. his Julticiary 
- power and if his garriſons were once placed, he hoped to ſecure and quiet that country. 
December 23. 1684. Another point of the debate between Lady Wemys and Apple- _ 5 
kk, mentioned 3d current, anent the innovation, was decided. The Lords found ſhe | . 
ws not obliged to aſſign the debt, becauſe ſhe bad right thereto by a Gligence,” and . 
* by voluntary ri mls 77:1 160356 mn 
Soden dic. Ine cauſe between Dinos v3 Bondy, and John Kierie, Chamberlain to > the | A 
Fark of Mar + the Lords looſed a decreet led upon probation by witneſſes, ſo far as to or- | 
dain the depoſitions to be put by the Clerk into the Preſident's. hands, that he may reviſe 
aud peruſe the fame ; and, as he reported, the Lords did incline to re- conſider the ſame, if 4 
1 bold rs alli [are e cha _ we Nada on their former "| ʒ but — .- 
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1 At the convention of boroughs, where the boroughs, as a third eſtate, have p power to meet 
| OY 2 *the-ſitting of the Parlament, 05 bene, and prepare duertures and Propoſals for 


EEK 5 ;pannelled as art and part of the treaſdnable c -onf 
_._ _country-party” in England, viz. Shaftſbury 
Ring to redreſs their grievances, and to call a 


bdbellious deſign of riſing with England, under the blind and pretence of the Carolina com- 
EE ;pany, and for his knowledge and acciion thereto, which he 
Aid not reveal the fame: As alſo; he was an Agent for 
__ _- the Engliſh tomy Lerd Argyle in Holland, te buy arms and ro 1 * 
dcs land in the Weſt⸗highlands, where ene ee pe, gag with 6 — 
N andCarſtairs's declarations, ' p. 30, 302. /ͤ ᷑mũm e 


Ale cominanded Sir George Locklizer and me; 
In chat proceſs. Then the warrant was produced for Sir Patrick Hume; Mr, Walter Pringle, — 
Aud Mr. Tn fliamFletcher,to appear for the pannel,{tho'-the: 38th. act of Parl. 1587 is _ 


Which Aon 1 thy ferapled as unuſual ; tho they =: 
The aſt defence was on the ſhortneſs. of the citation, that it was upon little more than 


tte Juftices, in the caſe of one Robertſon, dne he Was in E xemarked by Sir George 
Mentie himſelf, in his Criminals, it. of Libels; at leuſt, ſuck a competent time ought 

to be allowed in which the pannel may raiſe a precept of excullpation; conform to the re- 

gulations it 1672, te prove his defences of alili, or the like, and to eite witneſſes; which 

was impollible in this caſe; and if they may be cited on à day, "why not on an hour? 
Auſwered, There was no law obliging to give pannels-in priſon any defin 


cuſtom and practices had ebe e on 24 hours; and: Rathillet and others had been | 
_ to cited, {only it was not objeRed againſt in theſe cales;) and here the pannel had not 
- applied for an eee The Crim 
vo Citation. e ee e I $12.4 


zs he having been cenveened before the Privy. Council, in September laſt, for theſe crimes, | 
and the ſame being referred to his oath, and he refuſing to depone, he was -fined in L. 6000 
; Nero” Le They veſtricted to the crimes not inſiſted for, in that deereet of 
Council. 
Was alſo then interrogate about Argyle's affair; and craved the King's Advocate's oath 


Sovereign Court, it ſhould make more faith than any double ʒ and the Advocate could not 


diene, on the-2oth of Decem r 1682. e 

. Eodem die. At PRIVY "COUNCIL; 2 petition 1 2 Luba Ac, ay; 9 
the proprietors and planters · in Eaſt New-Jerſey, defiring that ſuoh of the- fanatics as 
- thought fit to baniſh, or who finding themſelves uneaſy at home, either from their poveny, 
or principles, were willing to remove, might bo delrecred to them, theyſtanding much in 
be of kradeſmen, and labourcrs-of the The Chancellor and Regiſter were 3 
it; bot the Freaſurer ſtopped | ooo FROST all they frould | 
. conſulr the King $ pleaſure auent it. , L Mott 2ST} 

Bau die. This being the day appointed yt ation-of the 8 cuſs 1 
Sunil, where they N the Town Conde of Edinburgh being informed by 5 
Sir George Lockhart, that there was. no hazard in making a new clection, cho they tad 
== Commiſſioners, iz. Sir James Dick, and William Borthwick Chirurgeon ; as 
tho“ it has been the. practice, that he who is choſen for 4 burgh i in the beginning of a Par. 
. Hamenit, continues daring the whole Seſſions and curtency of that eb gd 6: Therefore 
the Town Council of inburgh reſolved to elect Sir Geory | Z 
Provoſt, and William Watſon Cordiner Deacon-Conveener, 'to-be- Co rs 
to this next Seſſion of Parliament. The pretences. were, '1m0; That Sir dee Dick was „ 
gs?! in Auguſt 1682, at Privy: Council, guilty of SR bribes to: Halton; and ſo ws 
- unfit; 2d, Sir James'cannot'ſit-in'the convention of b boroughs, but only the preſent Provoſt; 
d! it is unreaſonable that he ſhould repreſent them in Parkament who cannot be preſent 


N * 52 4 595 


vantage of their ſtate and trade. e TR $3 19 oo WO 
i eee 23. 8 24. 168. The tell, 'conderniationand execution. of Robert Baillicof | 
Jene was upon thir days. On the 23d, he was the Criminal Court, and 

piracy of Joining with: the: difcontented: = 
; Lord-Ruſel &c. to perſuade or. force the 
4 Parliament, and p ee ſecluſion a- 
Faint the Duke of York, for ſecuring che Proteſtant religion ycand-ofiartying.on this re- 


ad preſumed to conceal, and 
getting the E, 10,000 leg, from 


The King's Advocate firſt produced the Pri- a ae him: 5 
eee eee to 855 ae to him 


rant enough,) they always containing themſelves within the bounds of law and loyalty ; at 5 


declared they would exceed neither. 


24 hours, and that the legal iniducie was 15 days; as after debate was found in 1673, by 


ite time, eſpecially 
0 treaſon, but only on an indictment; and that our 


where it was not on à ſummons 


anal Land- e the defence, and U uſtained ” 


ade, Alledgal, As to that article ee nd reſet. of Mr. William Veitch, or 0- 
ther fugitives, and the correſponding with Argyle, it Was res, baftenus.. judicata, in ſo far 


Replied; By a ſeroll under the Clerk of Secret Council his ſervant's hand, he 
thereon. © Duplied,. The decreet of Secret Council contained no ſuch thing; and it/ being a 
I" in dhe of of * W intereſt, The Lords allowed the FAR Advocate wal 
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i SAP Then, having 1 more to ſay againſt the relevancy of the dittay, the 9 | 


ot 0 Yy \ J * s. -P 
f \ , . * ,” : g ei L 5 
Ee & o | : * ; 7 G 1 * 7 3 
7 FF. 9 i 
5 « . \ F 
t en 8 1 42 
wo , WES * To 14 1 4 - 
8 t 1 1 
5 + ” 4 ne 2 , 4 0 Ys 
* 1 — * [2 
«8 1 nk „ &- 6 
4 4 1 Wann \ 2 1 
\ - * . : a wt 7.4 "es F< 
* *, 's | 6 as. 7 4 
7 * 4 * 
F : 
1 
* | ER 
* 2 we. L 


= 
22 


i "> et Ffor «ha "i not 100 


und t relevant, to,jnfer the x 1 } "af treaſo n: — et there Were two other defences pri- 2% 
ulld ſugpeſted. xm, That the King's Warkant ſending him down from London, bore! 
im for crim done in Scorland 4; enge what he plotted in England ſhould not 
h 440 That in England, the ſending mone! to. he, Was not. 
5 2 Seotſman con not be treaſoen, 
: * N Pale, t ven intis- nulla ſunt alcidentia. (But hey 9 505 not clear to 
. re. 2 5 5 And there is a ſtrict act ef Parliament in England, ſince =, 
_ Najelty's Reftor that no man who has committed a orime in England ſhall . be ſent. 
- priſoner for it to eg kingdom, (but 1 chink this act means native ot naturalized; 
Pin now, the Scots: penn are ſuctr z) for in another country, they cannot plead; = 
the benefir of the habeas corpus; and for this-reaſon it ſeems. they could not prevail with 
en aud the other Enpliſh witneſſes, to <ome' 10 Scotland and depone againſt Jerv 


ot Earl K the panel's: | 


3 the witneſſes were called, and Walter 8 


BY 7 by: 
= Lady, was: brit” brought in; 


cum to be in capable; and the 34. 'chaps State 2. Robert. 1. 4. "bis. Ld repellentar...o 
 teſbimonio, © exprekly incapäcitates vinculutum 
8 yet depending. ' Fnſwered, Tho the bro 


card requlariter holds dear, that bau vmſeiigue 
nn en unt admittendi in teſtes: quia,” inbubiles, yet ercth 
in mnbut privilegiatis et exreptis, as is treuſon, ad conſpiracies. "for FR Ma the g 


_ wverhment,” which; cannot otherwiſe be proven bot „ raed Toke tes HR 


axe not Teceiveadle witneſſes,” is all one as to plead, chat ſuch plors ſhall! N diſcovered 


4 all z and if parkiteps criminis be not allowed, they cannot ow à way hom to 3 
on, bothifor: the atrocitys | 


uch conjirators; and publick utility has introduced this relaxation, 
1 and latency of the crime; and all Lawyers are clear, chat it may be proven 


e bee, 240, Confeſſus babetur pro *comvitio-only fictions gurus 3 172 and pole ear t in his | Ar: 


_ melts, Ib. 24; tit. 8. ſhews Tundry caſes'wherein- compli 
* læſe Majeſty, and conſpiracies; ; and Anton" Faber i 
i 1 eine, —2 Majeſtatis' ut: 


facilins probetur; and that fot. Sb ln e 
fles babiles, Which til he confeſſes to be Bard, yet it is 


1 imi teſts | 
_ caſſiry: And it imports not in law whether he be under pröceſs or ths 7 for: it- 1 


mdunts to no more but his being a ſotias; and his fear of death is much the ſame before 


iy indictment as after. The Criminal Lords en, the. eee and admitted; \Tar- | 
9 


Tag. „%ͤ . Rebar 0g Th Kc e 246 „FVVVFPEE 

8 ben Sanin Monroe being adduced, it was alledged. cent him, chat tie bad be. 
tied his. teſtimony already, by diſcovering hat he could fay againſt the pannel. 20; 
When he emitted that declaration, be was either threatened with torture, ur n the very 
_ proſpect and view of it ; and Dambouderius and other: criminaliſts reprobate that reffimony.. 
3, That he had got promiſe of the greatelt good deed, - viz. his life. Auſiwered, Any. 
_ declaration he bas emitted, is not prodition; being to a Judge,” and it was not on a pre- 
8 nor in relation to this pannel; and ſo needs neither be given back nor cancelled. 


2h, It is denied, he was threatened with the torture; but, Tho? he had, he is ſo far from be- 


ing tendered thereby inhabile, that on the contrary 'he is a more pregnant and con _ 
- Vincing wirneſe, not being voluntary. " 3tio, Promiſe of a/ remiſſion non 'relevat, unleſs it 
Was burdened- with, and/communed. on, ray he 1 Tor tar cauſe des: Ong. the, 
ene The Lords alſo received him * 

Then James Murray of Philiphaugh, BY Hugh IRE 45 Gallowlhiels, were en 
h ſaid little to the pannel's caſe in particular; but cleared the tract and rhreed of the 
ee and the meetings with Polwart and Mr. Robert Martine, at Pringle of Tor- 
Wooclec's houſe,” and the chain by which it was linked with the Engliſh plotters + and 
Seorſmen at London, viz. the Lord Melvil, Sir: John Cochrane, the two Ceſnocks, 
Sumer Monro, Jer viſwood, c. Their deſign ſeems to have been, to join with the 
Engliſh when they were ripe to draw) to a body, and with arms in the one hand, and a 
HE in the 5 5 to compel the King to quit his brother to the mercy of a trial in 

rliament, and to receive them to be his Counſellors; and ambition had fo blinded their 
9 That * —— TORE ſucceſs to eee an were dividing ge _ of State 
IV or. I. r . "Fa ele. EK v3 nl ; 1 PSA 1 e es a among 
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g atceſorium ſe- 
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2 t they knew, of- Bis 'acceſſion.. * 9 f ute Lo bf 127 785 n 2 £00" . 55 OE TR 2 PX 1 N 


"againſt whom! it was odzected, that he was nt a habile 3 
 withels: in Jaw, being nor only conſeius et ſochus!/ eriminis, but aiſo under proceks , of tres. 

_ Jong? andl alſo under the fear and apprehenſton of his wile; and-ſo-fub poreftate; actuſatoris; = 
aid; which was more,” he was 'convitins,” in ſo far as he had AT 2 his| guilt and 
chown himſelf" on the King's mercy,” et  conſeſſus Haberer "pro convifto; and :fuch witnels. 
wa rejected by all laws, even in treaſon; As): Anton. Matheus aſſerts 3 Fit. de leſs: Me., Rd 
Mis ape 4, And Farinarius' de retibus}" queſt. 63. declares 1oftem accuſalum af er. 
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Among them, and taked ch Kein 1 5 Si YR CS "ROE 
Chancellor, Treafurer,. LY the / 9 horles where. they. Were grazing; and 7 ; | 
EDT! and te let the projet fall. t o cheir conſiqent friend 3 | 
their inclinations, and to Recep hp their gels for a time,; and ay wi = 1 5 Acker. 
— Jon ofing.s. button, of their breaſt 
_ and'then-clofing'1t again. . wk F oo | + 44 
- The King's Advocate further. bead ts 1 ze 
1 WW Mr. William Carſtair's depoſition, owned and 
E . ; 5 doember laſt, in preſence of the whale Privy Council ; 
F 8 el were adduced as witnelles, to ſupply ee, 
3 neſs againſt his friends, whom he had inſnared in the, peg 
3 5 the Secret Committee, before he would reveal ADF e $48 


: 


Thar ke ſhogld-not be made-uſe-of as à Wieneg. As ; Ady rodiiced 
_ Two depolitions, taken before the Privy Council of Ex . the 1 5 and 
© .Zacharia Burnes the Brewer, anent the pannel's treating for the L. 10,000 Sterling 9 
Was to haue been ſent ver to the late Earl of Ae With Sir Lionel Jer I 
Secretary, his ſubſcription and atteſtation thereat ; and 70 proving the verity of the ſub⸗ J 
Lcriptions, there was produced a letter of Sit Ankeny, 1 $. (our Secretary's ſer: | 
Fuat) Which he ſent along with theſe depodrions N and ſy * r and” papers of _ 
Gocretary Jenkin's for comparing the hand writ, Ae, That 2 the çommon law 
 4'3+'F. . and. 4. D. de teſtibus,. ee e L 1 
and Novel. Ms 5. W og l — aj rot the « 


- = 1587, that all reap ery led Kot of che. 2) 
.__ - frontation. may have great  pawer,to.keep t m_perjt V w | 
. fignal inſtance; on the 24th and 27th.h 56h 1684, in Ceſnock's trial ; tc 
'. Furd and Ingram, the two witneſſes, had clearly deponed againſt 8 at fe 
fore the trial,!'yet when they ename into. his preſence, they . 
we known that Carltairs and the ocher zug abſent. 1 
_ -thele things, and did adhere thereto, and 4 no intereſt to 2 h 10 
| ſo it imported nat whether they Were preſent. ot abhſent; mu 175 09 Tom wg 6 
© | Inform; the minds and copſeiences of the afſizers,. and left it to them to conſider how far 
. . they ſhould. import. ae, The. goth act of Parliament cited made againſt chem; for it 


- only diſcharged. the: ff viling:in_-of- papers. to the aflizers.after their incloſure, which the 
| pannel had not. ſcen, and therfore. ordained all the probation. to be led in preſence of the 

pannel and the affe: Which they now di „ by adducing theſe teſtimonies before the 
pannel and aſſige, and a double of which papers were given him, wich his Indictment. — 
1 Pe Criminal Lards refuſed © Luta * a. full Probation m per /e, (for that were a 
* 2 dangerous; Te I t referred them 10 the ne An 1c be 99 nude ed by ken 
„„ "Then vir Patrick Hume, one Tx ah unk, — "ſpoke. ”s ik, —— and | 
3 her not un N in 5 fact. The Advocate co | 
dation, (it being his privilege 
| geravared ir 3 in all its circumſtances. 


"TH ; * 


. and fat Fill three. in the morning, the 
„ | und þ ' ING. art and part. of the con- 
ts £ lame, proven by the 13 and 


-- be verc Hick was ka the gent eng, hy Ho of Pn" an 7 pronounced 
— gain him viz, that he ſhanld be taken that afternoon to the marker-crols of Edinburgh, 
and there hapged on a gibbet till he be dead; his head to be. 18 on the Nether - bow- 
port of Edinburgh, and his body to be cur. in four quarters, to be ſet on the Tolbooths of 
Jedburgh, Lanerk, Air, and Glaſgow; his lands and moveables declared forfeited to the 
King, his blaed: teinted, his, poſterity declared ignoble, and incapable of all offices ; his 
arms reverſed, and ſe affixed on the croſs, and allo to be delete and razed out of all the 
baoks of Herdldry,. His father was a ſon af the Laird af St. John 's Kirk, cho is a Ca- 
det of Lamingron,- who ſay they are the old Balliols. . He carried all this with much. calm- 
nels, and compoſure of mind; only he complained the time they had iven him to oe 
| pare himſelf for death was too ſhort, and buffed a nttle that he ihould eſteemed guilty 

. 8 dctign againſt the life of the King, or his brother, of which. he purged himſelf, 
5 8 | as he hoped to find mercy; as alſo he mic. any purpoſe of ſgbyertivg, the monarchical. 
5  gayernment,! on Hy. be had wiſhed that ſome grie vances in the adminiſtration of our Affairs 

might be rectifc agnd reformed : But ſceing he purged not himſelf. of che reſt of his libel, 

1 as to theſe * Ike a delt e and. n * Jae c 
„ 


' ' 
*% 
* 


5 er from Aptain ng by drawing his word, he was fined in I. 1000 Sterlin 


4 __ our of them dy ſpecial interrogators, tortute, and fear of more; but fober 


Th 
; 3 
8 ** 


| L dual A 5h if cheriſbed, will tranſtend all 


0 T3 ＋ 1 * 

tt . that, 1250 wa tam TOY in 3 | 
amis redreſſed, by putting the Kine under force to Vie 
33 it with fairneſß z and Tarras declared, the 
E- but he would ſtud to puſh them forward to take briſker and ſharper meaſures, and 
"eo at ſomething, (tho Jerviſwood complained. much, that Tarras to ſave himſelf, ſacti- 

ced him, and that he never had uſed thele expreſlions,) and that in May 1683, be Went 

+ London on that ene tho” Jerviſwood b bimſelf,- and the other Scots Gentlemen who 
then Went 5 175 this. xeaſon, that they were "terrified wich the interlocutor againſt 5 : 
ng him guilty of treaſon. for reſet and harbouring, they knowing them. 


i 


ls; ghet 9 . 1 
to their demands, if hey could 


Nen 
es, not free; as 


1 Party in England, Who were 1 for totally changing the monarchy: Bar they 
- were content to. have had bim limited to 2 followed 1 8 Counlels. - 240, That Mr. ; 
Robert Martine was only: ſent down to ſtop La in Scotland. Bot it appears the des- 
WV was, they had not yet fully concerted: 7. 5 E d, and they feared to marr the de- 
wn by. too much precipitation and baſte ; — and 7 5 when Mr. Robert returned, he re- . 
, ported. that he found he country in ſuch a tem r, that very little would kindle the fire, 
J, That all they ſpoke was on remote ſupp tions and cautions, and was immediately 
Seed as unfit, and more conſonant to Popilh. Jeſuitical principles than to the Calmiſts and 
- Divines af che reformed religion. but under ſuch a dangerous pretended e covert as. 9 
Aide ktresſon of the world may be hatched and carried en. TD 20 
The ſentence was according y executed in the afternoon; ſo that. there was yor a ve | 
is hours between his ſentence and his death, which was | much complained of; but the 
_ holy days of Zaile 2 hank ng 7 would not delay him til they were ended; and tber 
_ in diſcoveri as much concerned in hnding. bim eu fit; 
_ bei that had e r it 7 ve made the people believe it was bur a ſham fo orged - 
Plot. ing. Jo boſton of Warziſion's s. daughter firſt alienated his mind from the 
he having reſeacd his i ag rcp Mr. James Rirkton, an quted Ni- 
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d imprifoned for it; bor he got his fine. 1 : ie 1 of 2 4 a 


many, and with much reſolution. . 0 
8 n Catſtairs and the reſt have ſaid, is uh. 55 FAR | al narrative ET Ne he TY | 
as haye concealed many circur ttancts of it, and rold no more than what was ſqueezed | 


perſons do not 
_ doubt.«bat theſe fooliſh rſh thoughts of -winding themſclyes ivto the government were in 


ſpread after his death, With the matter whereof our Stateſmen were very dif» 
_ Plealed, and; Were willing to give his Lady his four quarters to bury, if ſhe could ſuppreſs | 
and bring in all the copies of it, that it might not abroad; yet -others thought this Was 
de high way go (ct cutioſity on edge, to ſearch for nd pr: ed. But the reputation of our 
_ Governors lay deeply at the ſtake, in convincingthe world of the truth and reality of this = 
_ diſcovered by them; ſo they were h b concerned to obviate any thing that ſeemed in the - 
beat ta infringe, in validate, or take © Cr ibility of that- plot 1 inthe minds, of the people. 3 

This is now the leſs neceſſary, 12 his trial is inge printed by order, with the key of 
e plot, and an account of the late diſcoveries and deciphering of tbe conſpiracy againſt the 
1 compiled by Tarbet Clerk-Regiſter: But this abbreviate of ms crial was. Written * 

me before the trial was given in to the preſs, 

n | Alter Jerviſwood's execution, the Privy TOE met, 0 1 before 
1 eleven: "of the Clideſdale Gentlemen, mentioned 25 December current, viz. Ban- 
nantyne of Corchouſe, Stewart of Allanton, Stewart of Walwood his brother, Kennedy of 
Closburn, Hamilton of Halcraig, Hamilton of Oyerton, James Young of Linbank, Cham- 
berlain af Evandale, Sc. The libel was for their -acceſhan- to N bill, or Bothwel- 
bridge Rebellions, or their reſetting ſuch as were there, or contributing mone for Rebels, or 
| harbouring Non-conformiſt Miniſters, Who preached or prayed in their houſes ; or ſending - 
money to Argyle, or refuſing to take the oaths of allegiance and eee &c.- Ihe 
King's Advocate having declared, that he reſtricted the libel to an arbitrary puniſhinent, he 
referred. it to their oaths; whereon they having deponed, and refuſed the King's eccleſia- 
Mie ſupremacy, they were fined two of them in 12,000 merks, James Young in 10, . 


E _ merks, Overton in 9000 merks, and ſome of them in 3000 merks, and others in 3000 


1 and two of them ſent to the Flagtatiaas, beſides 1 * fine; and all of them to lie a 
* priſon till they pay chem. 


Decemder 24. 1684. Sir Hand: 'Thalin'y. action againſt Sir Alexander Ned of Tal- 
hon, mentioned 24th December 1683, was called; and it being allelged, that Patrick 
8 * 1 3 aathot, ie W 5 father, who deen into the minute with 
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pannel, regreted that the Enpliſh =. ; ” 


who. in the Welt were? Tatras, Philiphaugh : Ee. minced and * 7 - 5 „ KW 
en i ſign by ſeycral colours and E n 1%, That they deteſted he Re of " 2 


| heip heads, . tho! a thing very impracticable.—— There were ſome doubles of a ſpeech he + TH 
_ ad Written 985 
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3 898 him advettiſement of the partY*s coming. 


ER” ALE 13k Began; and the affaſinating principles of the Tawfoliiefs 2555 5 
5 = - the Ki * 


88 January 5 b. 168: 5. At CRIMINAL COURT, the Earl of Fern i is pannelled, as art 


z © 


c be produced. 72045 17th March 1885. „ 


: A _ - * Derember 30, 4 684. A Pat) of the forces haying been ſent out to apprehend Sit wit 


4 7 5 5 an Langhope, getting notice of their! coming, dy the Tadgers or Obers, he went and 40% 


Fg their Informations ts che K 
„ Preſident, to curd all refletions 2nd. arrogant ex preffions.. "Sir, George Le 


Ander 


et ' the was put te expence in entertaining "is. fnends, nd taking off br ada] cloaths,” Sc. The 


1 faid compriſing,: The Lords be en Re ſaid 5 p mg and viher ape | 
5 eee eee 25 BZ : 
235 455 of. dart Roſe, Archbiltiopf Glat pow, to St. Andrews ;' e e "Ii | 

| ichen, to G [gow . 3 and Doctor Pando is conſecrated Bil 0p of Brichen. 4 


ws 


0 i Scot of Harden younger, becauſe Tattas and Philiphaug deponed, that they comm. 
; nicated remotely. <a, Gelen o Him, as a man of 4 good fortune; and one Winn, 'Seot | 


dee Harden Wich it, as he Was 'phiying at the curling. with Riddel of Hanning, 
Athers who inſtantly, pretending. there. were ſome friends at” Bk bouſe, Teft them, and 

ed. Haining having. delated this, 'the faid "William Scot,” and James Sdot of. Thörl 24 

3 -old Harden' 8 brother, are brought! in this day to Edinburgh 51 rlſtone 1 18 liberate, 45 kind 
5  ingnothing to ſay to him: but William'i is Put in the e e declined to a 


and 
S 


odem dis, There is 4 Proclamation at the ker cb of” Edit gh, ny aint 


8 with to be tendered to all Palt 16 years of age, Uiſchiming the declaration 


xeon, to have a paſs and e 1 be . 5 
3 nee x4 


1 7 1 


ll know h 105 ay 190 7 4 ö 

eh we all know ow im rt they x i W ald m m 

f : = r ( lire and 1 1755 urate: WEE, 2 Dy Do N copy, then, 5 1 So 2 SY et ; I} 15 #6 T £ +454 
ON ne Lords Were its; at This ae Xu 155 5 7 | Lo ay the Adtocztes Salt 

ords; at Teſt the one 0 the Char ane elke gr, | and' the other to 


12 8555 5 927 5 did prime Eng Ame. 1 bis would make chem 95018 os af And Ree. | 
_ Advocates ſtudy more ex: 50 put in Falumnjons 'or if relevant, Mledgeances in | 


Ns FO es e IE) #7 BY 13 


1 e 2. 1685. =; 5 Wk ame 221 Erſkine, 480m il Burn. ag tenant of "wy. Lid Panmuir' J 
15 1 into; a. contra of. marriage With a woman called . $67 66 i 3 


5 penalty; and afterwards e deſerts rhe bargain; and rekuſes is eee it; 157 
Purſoes him for the 200 merks of naſty, at leaſt for e amape' and intereſt,” in ſo far as 


Lords; 85 They: found matrimonia | bent e 10 and Fi there! Is locus Penitentie ; yet, 
Bier wat 'pretence, one onght not to be Wan therefore they admitted her expence to 
3 Probation ; and ſhe having proven, that ſhe was at co L. $0'Scotsof charges eo nomine; the 
- Lords, at the adviſifig for that expence, and for her loſs of the market, modified L. 100 
A Him; in regard eſpecially. that he could Five n9 rational ground why he” gave o over 
the: bargain... "This decifion ſeems equicable; tho” it be bew. 


| and part of that conſpiracy, whereof vid. fbr in *Jervifwood's proceſs, 2 3d & 24th De- 
| cember 1684. Belides his own Jodicial. confeſſion,” they alſo led. Philiphanigh and Gallow- 
_ thiells as witneſſes apainſt him, leaſt it. mighr be objected hereafter by the Whigs, ' that the 
© thing confeſſed: by hin was not really crue, but i impetrate by colluſion, to gain his life. He 
. js forfeit, and his arms torn; but the time, place and manner of his execution referred to 
the King; : becauſe they dell n to obtain him a remiſſion for Hife, as te have done to Com. 10 
mier Monro, Spence, Carffalts Philiphaugh. and Gallowſhiells. 5 N 
" Fanuaty 7. 1168 F. One Cornelius Vanheyde, a Dutchman; pürſues James een late 
Biilie of Edinburgh, ona bond granted by:one whom he had intfuſted as Merchant and 
Factor in a Ae raftitarid.. Alledged, He offers to prove. that the wan was furious the 
tithe ne ſubſcribed the bond. "Anſwered, 1m, He took not the fury till he was coming 
nome; in the chip; F and, if he was ſubject to it before, he was in a lucid inter val when he 
Se it; * it is al written with his own Hg," — Replied, That is no "Urgriimdnt;, for, it 
. „„ „ a Was 
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k ww Bailie-Graham thad given a bond of .corrohoration of .this debt, the alledgeance EE 
Is ly. ſecing it on an herd cauſe ; tho che, Bellie — 2% that . kw A 


Pier in the bond was malt exorbitant, . is cava $ mani 1 fa ED pox SON | no # 5 4 


iſon, . woman in 8 — hes . 
ing repreſented to the Gooch, 723 
e er . the (wag o 
8 7 that 710 — 
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E e ther, SER . Gy A kgs 
hr: aud 9 1 8 7 of walls: and ſo might be Ta c cap per, and 
ms: 1695. Tha Lande adrifed the _ ices = wh 5 avrence. Pour 
3 5 2 "is interdicted to "We perſons; his brother in ace makes a. diſpoſition of | bis eres in 6220 =; 
2 ſundry perlons, with a ſubſtitution, and ſome of the ſubſtitutes are Laurence s in 
Ackers. ; Laurence i is moved to ratify it, on this ground, that there i is liferent left to Bim, 
Aud if he refuſed to ratify, then to cut off his pretences, be would go to Kirk and. market, 
"and thereby validate the diſpoſition, and give 3 2 nothing. Laurence now... raiſes. a - 
onion. 18 8 . on i hi ed, that k. his imenicors bad! e that right - 
aL of. their Seri os 


wes ET it to de 1 in 8 Fea my Eh X th 5 5 4 Bu | 15 4 1 
3 Soden die, The Biſnop of Lababurch 1 Wi W 3 ry -Clerk f I le 
"oY L privation, on ſundry groſs malverſatians. This proceſs bein g reported by itmedden, it was 

*caſt on this dilator, that there-was but five. free da ays in the ſecond citation; tho the Biſhop 
edged 24 hours, by our cuſtom, was. ea for the ſecond citation in tl the | Ling. Q 
e where the defender d welt. 3 
Some of the points be complained of. in the Clerk were t that, contrary t. | 
© given to the Commiſſaries and their Clerks, he had not yearly brought in the. e 0. 
the Court to be marked by. the Biſhop. _2do, That he had recorded ſundry ' teſtaments as 
aſkring a bipartite or tripartite diviſion, and by. which books he had 5 to the Bi- : 
op for his quote; whereas the principal confirmed teſtaments 8 our by him bore no 
—_ at all, whereby the Biſhop was cheated and defrauded. of a part of Ris caſuality of _ 
_ "quote... 3/0, He had extracted and given gut an eik to a teſtament, as dated in 1666. 
With a cautioner nor then ſix years old; whereas. it Was done within theſe. two 8 He 8 
-; pretended the Commiſſaries authorized him to do it. But they denied it, et in criminibus 
N claris mandatum ſuperiaris non ercuſat. There i is no Clerk, i ſtricthy tried, but may be 
_— and to have incurred. eſcapes deſerving deprivation; and the Mariſhall de Monluck's ob- 
. ſerve, as to all Miniſters of Juſtice, that without a yearly remiſſion the 1 merit capital 
 pupiſtment, i is recorded by Pet. /Erodius, rer. judicatar,tib. 9. tit. 7 e Biſhop's deſign 
was, if he could not force him to give a new compoſition, then 12 = if he could remove 
AK and to put: his brother. Mr. Robert e in the We Vid. more of this 18th Fe- | 

Iruary 1685. : WP 
8 dle. Five oroteſtions 1 5 the King g. "rich nee 9s 7 of Parliament 1681 Be 
5 inſt them,) are preſent allowed, and paſt the Great Seal, conform to the late act 
ee Council ; each of them ſtands L. 18 Sterling at Court: They were ſaid to be 

890 Sir 3 Drummond Progolt of Edinburgh, George Drummond Town treaſurer there, 
. Was * e W 58 W ſhould nog e z to p Drummond _ 
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= carols the © "INE" proc 6 
* LF I © January to. 468 a i lam 8 8937 one '4 "$1 ; iv $120 0. 
'K 25 e 5 :ommiſſioners' df — dae Sir Evan C "of 
1 kee bearitg that, here Sir Evan being creditor to ry in 50e herks, he. — - 
4 Y be diſcovered to them that he was likewiſe debtor to the faid-fare Earl in 2 greater ſum chan 
x = 5000 merks; and is aveward of his diſcovery, he Rad got an a of 'the Lords in- 
erin nim td petaln and pay; himſelf; of the ſaid 5000 merkt in his ou bands; but the 
BY .ords gave William Seton the purſuer, another creditor of Argyle's in 6000 werk, 5 
4 F * bt . as ** 1 —— of whit Lochiel owed Argyle more than paid himſelf for his Jocality; e 


eee does thifting, | and" refulmyg to declare what more he was 003 chan the 
2 1 Tom allocate to himſelf, und was going ont Lal che kingdom to New. Jerſey, an — 


his eſtate to his fon, and'fo would defraud the faid Williams and pe et craved hemiphe . 
V K+ p "i cited to depone on whit more he was 'debror th ol oro hinvelf, - e to be hokien” as 
„ . _ - confelſed,” "The Lords fummanily pr 

; "= * iN | Macers to cite him to compear before them as Commiſſioners, 2110 depone. "Eiochjel * 
A | re: ill, F -alledging he'couſd not be 0 1 Bat Habe, hogs. vid eat FH 
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5 Zane 12. 14: '& 16; 1685 The fogirive Rebel is Who road; Were n days 
3 = ee. to compear at the Parliament, onthe 26th of er next, on 2 285 of | 
Þ treaſon raiſed apainft chem, to the nomber of 22, viz. James Earl of Loudon, George Lord 
NMelvil, Sir John Cochrane of Ochiltrec, Sir Hugh, and Sir Ge ge Campbells of Ceſnoc k. 5 
8 + vs ohn Weir of Newton, David Montgomery of ainſhaw, Sir James Dalrymple of { Fg 
- Thomas Stewart of Coltnefs, William, Denkolme-of Weltthiells, James Stewart Advocate, ; 
ER: Sd Patrick Hume of Polwart, John Pringle. of Torwoodlee „Mr. Robert Martine, 8 153 
= _ _ Hay of Park, Andrew Fletcher of Salton, Mr. Gilbert Elliot Miiter in Edinburgh,” Mr. 
1 Ke ert Fergoſon-Chaplain to the Katt of Shaftfbury,. Colin Campbell of Ardkinlas, George | 
Hume of Baffmden; and Walter Lockharr'df Eirkton. They were cited by!  fpeciat war. 
=> rant from his Majetty; Wg allo ſyperſcyibel! the Tift of their names; and the citation was 
- _ given at the market-eroſs of Edinborgh, peir and ſhore of Leith, on 60 days, 2s being out o 
= NS 25 the Kiaggem They were all fogitives, except Hay of Park, Newton, the two. Celnocks, 8 
© atidArdkinlas, who were th priſon, Seven, who were not already denonneed:: fugitives, 
diere en te compear ona ſorter day, for the fame crimes,” before rhe' Juftice-court; ber 
5 - i they may be denounced” before the Parkament meets, to convince them that they in- 
1 5 tend not to-appear, and That at leaſt they may get their liferent efchear ; Unt They re axed 
_— them ad,effettum Handi in Judicio allenarly 8 i 12th March 16896. E--. 
= The citation #6 the Parlament is directed by order of the King and tits Phey Eben, . 
= 9 55 and in Latin, under the quarter-ſeal, which as the teſtimonial” of the Great Seal; and this 
3  Falledget to be the old way of citing abſent dellnquents to Parliaments, tho“ the Parlia- - 
mien was not fittings r ca i the Parliament Abed out theſe warrants and orders, they 
8 Sh behoved to fir idle 60 days ere they could proceed ; rho? others contended, that cirations to 
. in Ratet for or be deterned by any meaner authority than of the Parliament 
DD elf, or the Articles. Vet of old, when dur Parliaments fat fo fort while, the cuſtom 
5 y. See M*Kenz. Obſerves on the iſt and 2d ads of Parl. 1600, anent Gowrie's 
an zeſtaltig's forfeitures, where they are uſed in Latin, the traitors being dead. 
|  Forfeitures have been redaced on leſs informalities (where parties bare found themſelre 
TATE well {tated,) than this, that the eitation is iffuedt out 9 won. ſus jade. * 
 . *Fanuary 13.1685. Theres a letter from his Majeſty" to the Lords of Seſſion, in [5 
my youre, of the cheſs of vr 53a againſt the Earl, "obts by Secre ary Lundi 4 
the Lord Guilford Norrh, Chancellor of England; bearing, that he bad conſidered their 
5 iterlocutor, 'recorded ſupra,” 19th - December 1684, and found it to be dowynright 
Contraty to the Earl's 'obligement and ratification; and commanding them to give an ac- 
. . cqunt of the fame, and to {top any farther procedure tilt he declare his pleaſure. "Tho? this 
ſetmec to be mall exempli, Ver it was alledged to be the King's undoubted prerogative, to 
| * evocate any depending a&ion'to himſelf, and chat he had this inherent v3 arg fore the 
late act of his cumulative juriſdiction 1 in 1684 3 for it is a right mherent in 2 5 Crown; and 
Bad, de republitd, lib. 1. cop. C. Grotius de jure Belli et paid, (tho' no great friend to monar- 
chghy, ) andothers ſay, ſummum imperium non efſet fummum, un leis they had power to cognoſce 
on cauſes, tho depending before their own Judges. — Bodin. loc. cit. makes it a badge of 
5 e that the Prince, 1 his fubjects conſent, may, pro lubitu, abrogate, derogate, 
flußbrogate, and obrogate to the ſtanding laws, where he ſees it neceſſary, excepting rhe 
favs of God, of natute, nations, and the fundamentaf laws of the land; and he makes ie 
 capur majetatis to have | ſupreman et ultimam provocutionem, the laft and dernier refort and 
_ copnition of all cauſes; which juſtifies appeals ro his Majeſty, at leaft proteſtstions for re- 
OP EE Z 5 
. 5 ＋ . 


Sd. 


7 to determine finally and ultimately, without any appeal: either to Toy. or „ "<4 

| however chey ſobmirted 10 hie zac wenn klei in dhe caſe. vl anoth * — I 

3 5 letter 26th Jonny, 16860 | 5 1 5 1 

Da de, Ar PRIVY 'COUNCIL, Tarver the Cablart-maker,. 8 22d July” =» 

4M 7684, is licenſed to ſet up a freeman, eee oppoſed him, Seeing he had ! * 0 
a effay of an indented fable and ſtandiſnes, with e the FAO Council isfiec : 


1 Jane 14. 1685. James Hogg of Bleredreyn's ingo againſt 


. they refufed ro faſtain procels at Mr. Charles Hume bis brother's inſtance, a5 —.— „ 
- | eſt he were ER "which" os inons a Mgr 17101 £ . e — 
WS 1 e i = 0 
12 January 15: 4655. - | Fan. 
Where the Earl of Batcarbouſe Jo Claverbouſe be 58 the . King's pany: ving Count: 8 


. Archibald Hope, &c. who, are heritotrs in Fife, and Advocates,. gave in a bill to the 8 i un 


d in it from the beginning of November laſt; as alſo the names of all the tenabts 


who dwell. in or poſſeſs ee of their houſes, e che rolls for the en 
5 8 Circuit. . 8 


— 


py that it is wdeniable he had not the half of it. 24, The ſums he. gave the Earl are 1 


9 rherefore diſchatged bis fine . +14 py 
3: + II. A queſtion ariſing, if the Shire af: a i« Merlo, or any other, AC Comm 


F#F 5 © mot attendance on the {aid Circuit 0 "OG e "red e 3. _ 5 
13 8 Lords - 88 the defire of cheir * e ' 


| We A this wee 
ul of the. Pen Council, taking up, from maſters of families and. landlords —. 


amined, what money he bad of Brodie's, and for what uſe it was in bis hands; and if he 

| knew chat Bailie John Hall kept correſpondence with Mr. Robert. Martine, or if there 
Was any truſt of any part of Mr. Robert's means or fortune conveyed to him. And citing. 
=. diſcovery by him, they ſet him at liberty. 


WES -* ſubſe criptions were acknowledged, but were only alledged to have been elicite in truſt, the 
Far being major, ſeient et prudens, and known to be frugal and provident. Yet, on the 
bother hand, che caſe was between a maſter and a ſervant, who is a domeſtick and natural 


ledgments for his ſervice and attendance, viz. a bond of 6000 merks, and a penſion of 
10000 merks per annum. | So thir two bonds neither are nor can be pretended to be do- 

nations; and yet that thir two bonds, the one for 9000 merks, and the other for. 5000 
merks, are for onerous cauſes and borrowed money, (as their narratives bear) can be as 


5 the year 1676, when the ſums are alledged, by the dates of the bonds, to-have been bor+ - 
1 rowed 3 which would n n been, if che Earl had mw the Maney. !- . 380, It is 
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The * having 13 1 Kin ee 6 * 5 * 858 THAT e A 
King Advoi 1 none of their dümber,) and Pitmedden, to fem he dray 2 I 


letter to the King, giving him 3: ſhort. bing of the grounds. off NY 
2 and er kene chat his royal predecefiors had founded this Court with a 3 1 


- 4 
* 


to dhe Parliament, where the former members were willing to give a demiſſion; the Privy "of 
WE after a hot debate, found theſe members could not fondly their King and Comin» - _ 
So ſervice, except in Parliament, for a cauſe ſuſtained thrtes, and 2 jerefore : would allow 
.& no elections in that caſe medig tempore as unwarrantable. F * 


wenienes goth March 1693, was reported by z and his gener . 
bis tber was found a ſulßcient title whereon he may purſue this Sedation. Yen, this 
Seon, in a caſe between Falconer of Kincotrth and Kinneir, the Lords found a general bf 
_ ſervice was fafficient to parſae an improbation of the rights of lands; tho? wege in tbe 


. all of Hime's improbation- againſt hie vaffals, the Earl being debacred with-borning, 95 7 


Commiſſion: They propoſed 1, The oath of abjurarion of the late fanatital declaratien 1 7 
of war, conform 70 che mw 3 wh eee es be 9 oy women of —_Þ} 
all ranks above 16 years of age-—And the et thus purg = general i © 

— oy to all but thoſe-under proceſs was, expected way Frome which. they would rather ' 
make the King's deed; then give e oh * in it. The ad Propoſal was “ 
airing their offer of a voluntary ceſs Mr. William Bethane, Mr. James Alexander, 


Lords of Privy Couneil, craving that they might be excuſed and diſpenſed} with for their 


9 3 
. 


SEE ag 1 


ee eee © Edinbareh ns Kt 5" 


„ upon oath, the names of at the perſons preſen thy in their families, or who have 


Eodem ns | William B Brodic, 8 to the Laird of Brodie, is indeed aid ex - 


16. 1685. The Earl of Winton's 8 nf icraſt eit ite he: and 
- addon of Doctor Livingſton, mentioned 25th November 1684, was adviſcd, and the 
Lords were much ſtraitened how they could take away clear liquid bonds, whereof the 


truſtee, and who within two months of thir bonds had got large gratuities and acknow: 


little pretended; for, 110, The Doctor's patrimony and condition then is ſo well known,” 


not charged'nor carried into. any compt by him, nor any of the Earls Chamberlains in 


\ 


proven, | ; 


1 EA 
WE: i with this! ELSE that the 


it at this time; but recommended to Pitmedden Edmonſten; and Carſe, to chi 


ue accommodation taking no effect, che 4 
>. _- -  fidered the debate, depoſitions of witneſſes, | and documents produced for either party, they 
FE  _ --: ound the diſchar arge was granted in ctuſt, and therefore ordained” the. repreſentatives . 
Poactor Livingſton, notwichſtanding thereof, to: compt t. nad reckon ;- but foand, that 


4 A >» _- -: sffoilzied'from"the reduction and declarator of truſt; in 10 far as concerns theſe Bonds, 
bobs ſtop atiy execution as to the principal ſums 'contaitted in theſe boods, till the event 5 


regt of the ſums contained in theſe bonds, the relict giving bond that if, Ey the event 
ef che coat ang reckoning, there” mall be more found due td the Earl than ene 
=:  fums, that then ſhe ſhall. repay the ſame. Yide moxe, 24th. February. F 
3 "January 17: 1685." William: Hamilton of 'Wiſldw' having been nhder arreſt 
3 0 . Heiße days before, is now committed to priſon, with Miller of Carfybank his: nelghbout. | 


© 12 _ zerwards" they were Wane lends. ac hg 1 8 bag . 1 Partament againſt the 
E = Sol Mele Eb: ib HE ER 

. 5 1 3 Bode ay Hanel Wade =: fig ney 1 7 00 ckhart of Heids "Tg 2 — 
_— 5 Lockhart of Lee, n a niinute-of ſale, for the price les and. the reaſons” of Taſpen- 
* 7 3 Hein - ordained'to be diſcuſſed: on the pill. 22 for Lee „ that he was nominate 
3 8 bp the Privy-Conncil to go to Clideſdale, and adminiſtrate the cally of, abjuration. of the © 


3 N W a & 
| © | 


1 W "bigs declaration, to the people there ; fo his abſenct being neceſſary, and republic c 


, no procoſs could be ſuftained againſt him, but ee to fi i during that interval. 
Eo: Anſwered, This was but cauſa abſentiæ affeFata ſought by himſelf, and he Was but one * 
more Commiſſioners, and it did not begin for a Weck; ſo medio tempore this affair. might be 
1 dense. Pnmedden demurring -how- far he might ſuſtain. proceſs,” and hong * 
. N * the Lords, on the conſiderations forefaid, repelled the dilator. 
1 5 Eodem die. The caſe between William Robertſon and Mr. David Forbes peing! reported 
1 by Redford; the Lords found the bill of exchange ge being payable t to two, hey were corei 
extend, and that payment made to any one of es, liberates the debtor fer the whole, 


=; 


count for his propertion AH. No HD 
jt vinted by Ry King and bis Privy- 


3 "> January ad. 1685. The Arent) tic ary Cober, : 
1 ee begins firlt for the Town of Edinburgh 


—— 


die might, m_ oath, give in Ii 
= - only thoſe who 5 from the church, but alſo 
 -.  _ them at the Lords table yearly, conform to the penalties of the 17th.A& of Parliament 


3 - 357 . ve: | 1600: They were very unclear, and offered rather to tell who communicated with them, . 


© then who not; tho! this gave difeovery enough. Then the Magiſtrates of Edinburgh, 
_— (ehe Provoſt was ſitting with them) were called and required to make a Voluntary offer of 
a2 ceſs; and they were made Commillioners within their own bounds to adminiſtrate the 


1 « % N 


=. allowed to delegate others under them in the ſeveral quarters. of 
= — aid oath. of every perſon: above 16 years of age. 


_ | - goll-was called, and ſundry appeared: by. Attornies ; and Sir 0 Clerk of Pennycuik pro- 


teſted that he was not liable in appearance. there, becauſe a. blench- holder : The King's 


" NE in ihe * "Tho Salons as Dorn 9 . * * oh 


al ſhall. b gn hs it of e 5 ene 5 : Rar, 
1 Ne" mon whether he approves or. dilapproves of the fame. However, they forbore co eile. 


ſettlement betwixtthe'parties, other wiſe they would adviſe it on Tuckday.- . 355 5 
Us rds, On. the 26th of; Jan Th, 9 95 n. Ed 


bonds controverted were not granted upon "riſk; an therefore ſultained the. "Paid bonds ; BH 


: ; I | the compt and reckoning z bat allo the chüldren and relic to get pay mem d of- the annual- | : 


Wd batt 
* bo I” Ws was ſuppoſed to be for ſome acceſſion or connivanct᷑ to Bothwell-bridge Rebellion: Af. by 


_ | reſerving action to the other . as Wee to Fl him who! received the {ach to ac. | 


ndiſhire of Mid-Lothian, The Com- 

1 miſſioners were the Earls of Winton, and Länlitbgow, Collinton, Juſtice- Cle, my Lord 

1 Regiſter, and John Wedderburn of Gosford: - They read their Commiſſion, and chuſed 

1 Turbet Regiſter to be their Preſes. They called firit for the haill Miniſters, and craved 

s of. all the irregular people! in their reſpeQive pariſhes, 
ch as did not communicate with 


[ns oath to their burgeſſes ; and they were put to take the teſt on this bead, and 
the Town, to. rake the 


© Eodlem die. Was held the head Sheriff. court 20 Edinbur bh, which ſhould have 3 kept 5 
che 2oth.day- after Zuile. The Chancellor as Sheriff Pelle g preſent, the. freeholders ſuit 
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3 WT nk ini a th ler, he 16 8 18 ns 6 IT: © Shire: ine oth 
e .and-defired: they: might proceed to elect one in his place. Then all the . 
ee were deüred 10 remove,” except ſuch,freeholders as had a bote vis, either 4 40 ſhil- © | 
8 or: 4 L. 400 Valuation; "which. being done, the Sheriff-clerk adminiſtrated 14 5 + ; Lg 
all 0 Were to 'V W. After Which and bgning it, Hugh Wallace of: inglifton- | . 8 
i ane ein "bythe. 21 Act of Parliament 1681, the Wer ep ve chuſe their 
.. \The- Sheriff. deputes appoſed:this, but the Act be- 3 nog 
0 7 read; ic ws found fo, and Collinton was choſen; and it being-Rared; [who ſhould ſuc-. + 
| cred e of the Commilionets to this enfuing Seſion, of Parliament; tis for, GS. 
= Lof rd e "Was. unanimouſly” choſen. Sir John-Dalmahoy pro according . by | 
= to thecuttom of the Shirt, the ey might ſerve Fan This mk Have en paſt into an 
een election: but it Sh generally-acquicſced;in-;, tho' Sir John Coupar 
| ' Sar the other-Commilſioner repined at it. 


» 


* 


of 
Then the blank Commiſſion:was filled up, 
Aud Vgned:. Theſe words of it were taken exception at, which: impowered him t 
Ef fete telt of the Parliament to chaſe the Lords of the Articles; but it was f 


3 ei it Was affirined bs been che cor onſta i ill af all the former Coy nul s. Vid... 0 8 be 
FB. nth March 1685; . eee Fl Ep oO pn: 5 | 
© "Fae. die. - 27 his wife's nr ke: pipes 15 1 25 ber, be 


. tho” Hd confelled the receipt of i it in Bs. contract of marriage, yet that diſcharge zh 


was dlicite, and given by him Ju foe: and peruni c; and his being only probable 
| | F 155 ta vel- ji ramentd, and, referrin; it to his "Gar ia $ path, he deponed that it was 


Eo L ned icſhould. be put in; and that it wis neither paid; nor promiſed to be paid, and 
85 10 there could be no | [pes i WI the caſe. 2 ADS Lords deen S986, but inclined afciie | . 

he „ i tn Serra Trobe Hot i 3 _- FE 1 
Fa 1 9. und 20. SK Too t men. eee hatig'd: "RY not 1 8 2 Do 

5 1 late apologetical « declaration of war; and to cut off the great crowds of people wo 


4 


| ah to attend their execution, they appointed them to be privately hang d at the Caloules re F 


| * the '27th Janvary at 2 * clock in the morning, „Which was accordingly dane. 43 5 

3 January a2. 1685. Lords ſequeſtrated this forenoon: for adyiſing and de iding tho 7 

= 4 fam "us and oft debated 1 5 of the Capers: of the two prize Daniſh ſhips, called che P 

"ence and Palmtree, mentioned Nov, yth 1684. It was now: debated, that the King's let: 
e could not take away the ſtrangers their decreets abſolvitor in foro. ade, Th ry 9 
"x were not in the caſe ſtated in the King's letter. There aroſe a great diflen don, | 
tie proving that they carried either double or concealed documents, any one of the 
_ Lufficiene to confiſcate ihe ſhip, or if they behoved to prove both ; whether it was the 3 

| | = or the or disjunctive? Tho ſome Lawyers inclined to think any one of them 

by. ient, yet many 'of the Lords were for boric: to their laſt pee bee that thes:.. . 
were free chips, but that the Capers had probable grounds to bring them up, and therefore © To 1 . 
© afſoilzicing them from all damages, and finding 4 0 only liable for the value as they were 1 : 5 | 
| Toned: But the Stateſmen carried it, that the caſe ſhould be remitted to be finally 4 | 
and determined by the King. So if his Majeſty pleaſes, he ſhall get cauſes enough to 7 
V 1 1 cumulative POW: + Vid. anocher ker Toe the Ang; anent theſe W 

ch 1 8. $7 9 e 


: | Eodem die. At PRIVY. COUNCIL, the been af: . and 5 Z ind gave in a en 
N Captain Andrew Dick, late Steward; Tackſman and Chamberlain there, for many - 
Skat malyerſations and oppreſlions, whereof one was very groſs; that, by a contract, he en- 
gaged himſelf to deliver the bodies of 100 men to a Dutch Captain, and ſeized on ſundry free | 
Gs and ſent them away by force; which is crimen plagi in the Roman Law and capi- 
tal nam liberi capitis nulla eſt æfimatio. The Lords admitted the libel: to probation tho 
he alledged that he had the aſſent and concourſe of the gentry there, to free theſe iſles from 
F  ragabonds and thieves. Vid. 29th January current. 
Fay 23: 1685. In the caſe of Mr. James Kinloch, ack Patrick Sym ks Que © 
ES © Olphane Clerk, the Lords, on Kemnay? s report, before anſwer, ordain witneſſes to be exa - 
mined er officio on the matters of fact undermentioned, viz., if they heard Charles On. 
_ phane fay,. that he eſteemed. the right made to him not to be Worth a Unxpence; as alſo | 
the witneſles preſent at the. communing between the {aid Mr. James Kinloch and Charles. 
a whereby it is alledged that the bargain was deſerted, and Charles got 10 © 
mefks in ſatisfaction of his damage by deſerting the tranſaction, to de examined what paſſed | 
at the faid communing ; and ordain Charles to condeſcend,. if the ſaid diſpoſition Was in 
dis hand ſhortly before Mr. James Kinloch's death, and at what time it Was; 3. .and ordain 4 
„ purſuer to condeſcend on the names of the witneſſes to be examined; and, in the mean oy 
= 7 _. recommend to the Lords Ealtdelull and Harcus oy endeavour 0) ſertle the parties. 
4 3 wy. 168 5. Cohn Tons Merchant | in Edinburgh, as „eh 1 Alexander 
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| That the delivery'of the good 


55 21 _-excepred from the multure 3 (this i is at the 4th 
hien is alſo free of multure by the contract in 1656, is the tenth of the growing corn; 
and that the multure they have already paid, is 2 diſtinct multure from the other, viz. pro 


5 ER: fy 
EE 


4 


| Kim; "ks 1 10 hildren POP the gia Alexander. He depones on. 
4 8 4 hg tho“ the accompt wasinear L. 1000. Scots, Vet "vs was. 25555 owing for ware 
de off by bis ſpecial warraũt and order, L. 105 Scots. .- On this, Colin gives in a bill. 
ſhowing that the-reſt of this gecompr. was truly forniſhed to. bis Lady and children, and 
that the was not inhibit, and the furniture did not excred their rank and quality, and A- 
lexander Blair was his nephew and ordinary. merchant, and that he did net fürniſh them 


2 " 
* 

E 2 "Fd. 
* 


3 necefſaries' aliunde, and ſo there needed no ſpecial Warrant nor order. for. turniſhing ;. 
and therefore craved he might be re-examined, and that bis wife and children might-hke. 
Wie depone. The Lords having cunſidered the billand Anſwers, they firſt decerned for the 5 
I. 105 confeſſed, and granted a new-commillionto re-examine Gadgint, — with 
hs knowledge, hat the articles in the accompt were furniſhed. to his Lady xd children; © 
8 alſo his Lady and children to depone, Af they received the goods. contained in the ſaid = 


_ .aceompt 2. which was done, tho”: they were in Familid, and ſhe veſtita viro, and tho [they 


Wee near ſo müch as converned in the ſümmons. Vid. more of this, 4th March 1683. 

© Fanuary: 27. 11635: This ciſe was reported by Pitmedden, if a bond of relief and Wat. i 
„ "riſes of an heritable ſum ſecured upon infeftment, falls under the ſingle eſcheat of him 
185 8 to whom the ſaid bond is granted, as being jus mere per/onale, or if [apt naturum f 


5 thy and aſſumes and participates of che nature of be heritable right to which it is . 


© mprcble, an e 6 40. KENT; 4 
"0s in,, 4D TH DB, 


ates was, that he had offered the goods within the days 


Was that which was principaliter deduttum in obligationem, 


and the payment of the prie 


- debtor in this alternative obligation, per g. 2. Mfitat. cod. tit, This being reported by 


Harcus, the Lords found it ſufficient to afloilzie and exoner the ſuſpe abies 3 ied by Dy 
the Foods before; the:out-running af the 6 days of the charge, it being modica nora; unlefs | 


he could prove ſome real and material damage thro' not getting them on the preciſe day. 


„ > WÞ, 


he; Balſuſney-acres; beſide Kirkaldie, was: adviſed. He having purſued them for ab- 
Tales, they had formerly deponed that they had brought t their corn to his mill, and had 


s to be due, one of the grana. cre/centia, and another of the invecka er 


5 5 ys The Lords found, it not being liquid, that it could not 101 vader his elehest, un 
= there had been a diſtreſs prior to the.denunciation by Which the relief eould> take 
| $2 4 effect.” 3 ſee Balmanno's Pract ques, voce Bondi, 5 5 a bond of relief was found 


of "the N bond: WAS) of R and heri- : 
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Sodem die. 1 Bothwell — 85 RL TOS, 1 Hay bing. his bond Th EO 
| ”= Z % Sterling, as the price of: ſome. pleniſhing he. was obliged: 15 have delivered to him 
betwirt and che iſt of January 1685, in reſpect of his failzie to do it: The reaſon of ſuſ- 
of the charge of  horning ; ; and 


was only adj ected in modum Pen, or as damnum et intereſſe 
contin loco re, and ſo was ſtill purgoobie, J. 91, 5 3. B. de verb. oblig 4. ade, The 
Chargers inſtrument, requiring the gods on the_1ſt of January. Was. — ſerous and 
null, and ſo could not conſtitute the efender-in mord, becauſe the the a ſt day of January be- 

_ Ws the day appointed for their delivery, that whole day was introduced in favour of the : 


\ Kadens die. Sir Andrew Ramſay's cauſe contre James Law, and the other heritors of 


BY the. mulkkure : (Vid. December 12. 1679.) But, in regard: there were two multures 


Alas, 1565 that Ry had only. paid one of cheſe two; the Lords, on the 2 4th of Novem- 


ber 1680, ordained them to be re · examined, if they had paid doth. -multures, yea, or not; 


_ and theſe 2d depoſitions being this day adviſed, they. alledged, a part of Fed Town was 
Pult on the Ba faſney⸗ acres, and ſo chey behoved to have the 8 of borough-acres, 
and be liable in one ſingle mukure.' Tet the Lords decerned againſt them for the multure 


of the increaſe and growth of each acre confeſſed; And where: their depoſitions were noẽt 


fſperial ag to the quantity of the growth, the Lords decerned it to be 7 bolls the acre, as 
. the common increaſe. proven; and deduced 7 firlots- of each acre for the ſeed, which is 
pickle or curne) and found that the tiend, 


meli tt illatis, and fo cannot liberate from the other multure granorum creſcentium; and 


- found the ſuid mulure granerum en. to bo a firlot on "the. rhe. and the Loa peck. 


. 7th November 1663. OG 


Jama 28. 1685. Tee Robertſon ade in nee in his A Lich Mary Erſkine, 
1684, ſhewing, that there was a mutual probation Allowed a- 


wWentionel! 28th February 


ment the condition of that houſe, and whence the damage aroſe, and that be had taken out 


nor delay che adviſing o her probation, when it came in by che ee of the roll, but 
20886 he ſhould cloſe his probation painſt the ſame time. Vid, more, 26th Feb. 
Be ogy. 29. 168 7% William of Geirſe) in Orkney again{t Moody of 
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2 but it Was loſt, ſo chat che witneſſes refuſed to come in, and therefore craving 
dt might be renewed: - The Lords granted the deſire uf the bill, providing he did not ſtop 
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ice of. the vi 15 1 da, for e . — Te by p ent; bir ee 
ns find the contract üfurarz and ordain the Prices ar which vIctual then fold in the con, „ 
; ys. be the rule, in ſo far as the ſame eam be proven; und where ir cannot be proven,” _ -  - 
they remit to the Auditor to take the way he finds woft probable for knowing the een — 
1 Commilſar fats of "Caithneſs, (which is the next adjacent. Shire, the” its corn is 
beer) or by making! them to be ſo much more than the Exehequee price, or ſo mack e 
MG than the Steward's price, as he ſhall find to be juſt according to the ordinary euſtom. - ' 0 
Tuben Melſerter, upon a bill, raving 4 commiſſion to examine the witneſſes at Kirkwal, | 
| che Lords, 'z6th February 168 5, remitted to the Ordinary who heard the canſe, to grant 
Aa comiſſon or not; as alſo Wk name the Commiſſioner, —And Gajrſey* having reclaimed, . 
| - - rhe Lords, on the 6th of March 168 1 to their: former interlocutor, and refuſed 
3 7 oblige Melfetter to prove only: tlemen and Merchants the current prices of vidiu- 
Ain Sears "fmce the 1638, Ce the of the wadſet) he proving by habile witneſſes 5 
| _ aint whom ſia is nö legal exception; and'reftiſed: to allow ee, a Joint probation 2 
1 "= 88 ices then; iving among Gentlemen in that country. EL FH ON 13343 1 
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ill refuſed "BY a mibraal Pendel er to make the 
ric « «which bo vr his facher ror tar Diets fs "Fit. 858 
Foren r 1118 6 vl 07 Re 172 3 . 55 
i mentioned Th Noveiner 1684, was A on I by eh py the Tk: ol nl 7 8 = 
they would take no other probation of Bailie Johnſton's having the Compt- books, and 4 
8 them away, but his oath, ſeeing the co-partnery was never in writ, and was ſuf. 1 


ered to lie over 22 years ſince its diſſolution; and found the abbreviates of the compts 
Og y John Johnſton behoved to be taken complexly, as well in what made for him 
gainſt im, and cokid not fingly be made noſe of only to conſtitute à charge againſt 
Um, without noticing the diſcharge and credir-ſide- of 9 285 g alſo... 2 Leet dw * 
Ane er reprobare. Vid. 2th November 168 3. e . = 
; : die. Sir Daniel Carmichael is ones for er to the Caſtle of E Edinburgh * 3 
on a precognition. taken, wherein ſome witneſſes deponed on his acceſſion, in Fine Fo 1 i 
WWW correſpondence with Rebelsin | 


Holland.” | 3 ako „ 3 | 3 „ 
*TItO! " againſt Captain Ant Diek, PRO - 


1 1 
A „ 


N I. They ite the af of the Orkney } T 
= C med 22d current, and many groſs articles of the libel are proven, and particularly that I 
_ about his ſelling the King's fabjects; but becauſe it was before the indemnity. % 
the Lords wouſd not puniſh him for this article, but ſuſtained the indemnity as a pardoeon 7 
toe all fach crimes preceeding it, tho' it was no Act of his truſt and ara — . 
3 was repelled in my Lord Lauderdale's cafe of the Mint, 19th January 16833 me. 
regard other oppreſſions and malverſations were made out againſt him, they me '<" 06 00 
dim inſtantly'to 1 remove his family ont of Orkney, under a great penalty never to ente £- 
there again; which is a new way of baniſhment and relegation: - . 5 1, £2 
January 31.1685. The Faculty of Advocates gave in a bill, complaining, that thefe: pars ; 
\ was fo crowded with multitudes X all kinds, that they could not ſerve their Clients in the 
. and at the fore and ſi de: bars; and that ſundry Agents and others did ſo place 75 
ſtemſelves beſide; the Clerks board of the outer-houſe, that their papers could not be ſe- 
cure; therefore begging the Lords would allow the Advocates to impoſe half a dollar to 
© be exacted by their door-keeper, from every one that attempted to come within their bars, 
EL - except Noblemen, and Writers to the Signet, who are privileged, and this to be applied to 
the uſe of the Library 3 ; and ro make ſuch other Statutes or * as "Wy" tend nk 
order of the houſe. The Lords granted the deſire of this bill. ot 
' Eodem tempore. The heritors of Mid, Eaſt and Weſt- Lothians | B called 0 8 
„  Lotds of the Circuit and Juſticiary, (vid. 20th January 1685,) wg made a voluntary Ns 
_ offer of three months ceſs for one year, over and above.the ſubſidies already given; and 
"4 their addreſs, obliged themſelves that, upon intimation to be given by their Miniſters, 
_ they mall endeavour to apprehend and preſent to juſtice any aa Poona wh _ 
1 ther} ound, or elſe ſhall be liable in their fines. . f 
2 Pebruary 2. 1685, At CRIMINAL COURT, Mr. . Turnbul purſues Muirſon, 
OD. Chamberlain to Hope of Hopeton at Kirkliſton, for deforcing a Meſſenger in the execution 
ok a poinding againſt George Young of Winchbrugh, upon a deereet and precept of the 
_ Commiſfaries of Edinburgh. -Aledged, 1mo, The Meſſenger did not concur in this pur- 
it. ada, The day and-the month were not expreſſed. Anſwered, The Meſſenger might 
-  -  <olllade; and the year being named and libelfed, it was enough. Then farther alledged, 
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An Phey ; Kills 83 a tanants 1 pon e 5 dug, nn. ige 
TT. againſt Hopetan, and untill, that were diſcuſſed, he might lawfully ſtop the, = 
== Anſwered, 1, Hopeton had only, 3 1 ver tien .dut ty: out, of - theſe: lands, they. Iv 
undef. rental, and ſo he haf no -hypotheck,, / 2doy; The ſuſpenſion was a year after. 

urge Youug-was-denuded;of.: thir, mails and duties, by an aſlgnation to the N tacks. 5 


x iy law hrs uf Mr. George: Turnbull his Nephew; bor Teliet: ef 109 werkeß de was bound 
ton in 8 and Which Was intimated; and yet they „ 


cautioner for him to Bailſe 8 
ty took out the ſuſpenſion ag zainſt, Y oung the cedent, and not againſt. his aſlipney, andlo 
he was not concerned therein The N ee nding che caſe to dip O eivil nights, 
3 the diet Were enn ee art ſeuſs the competition med tem. 
ure, before che Lords of Seſſion... pk 18155 . 41 OY 155 TSS 
Tebrud zr and g. 6854. The: Lords t 8 oints. debated in ;Colqut 
Lu teduQion ex capite lecti againſt Archibald. Stirling of unden, of a bond of: 26,000 
merks, which/the/laſt Laird of Luſs gave his Lady, Who after his. deah married 3 _h 
The deten ces againſt it Were, imo, That the deed \x was valid, for after. Hubſcribing 5 St, he 
went both to kirk and market, cho the Daene 2551 Wu pf Teal two EA Ae to 8 
e and take off deathbed.. 24 ed; it 10 | 
ue, being granted to her in . 
che lands of -Lochend, o Sir Robert Sinclan 
aad the time of the. ſale, liferents] t 


e the. a: a nn hel 
ALY; aud har: as aid PRICE: "AE tad Waker nent o 5 ä 
Luuſs's own debt. ö L © Ae tutm 


- Ayfnered to che. int, ee going to 79 8 and market ond 0 btisty! the aw, _ 
auſe-it.was in coach, only from James Dean's houſe, at tbe. foot of the Canon | | 
Abbe church; and this going being done with deſign to Validate rhe. act, be ſhould have 
walked on foot; but it was uimus ature. conatus, and he could! not g⁰ otherwiſe, and he 

- Rumbledin the very ſhort way to the coach, and bis Lady and hewere in eh others hands; 1 
yeai the. held him.—Tho' this was but ſale to . RS A go 

5 4k 1 48e A rde Aer Th by wag e bc 


ad regulam Cancellariæ apoſtolite dr abe refiguantibi 15 " Por” in | Eule xo) ii Am > 
* Kances,, 36; ; they. were proven, they found he was ſup} [ rted.”. They fotbore gdviſing.. the 
- 2d paint, till they cauſed ſome of their number eſſay. an 1 : But that taking no 
_ effeR,; on the, 5th of February, they adviſed ths, other; and found the was fafficient y re · 
munerate aliunde for this her conſent; and chat it was not proven that the ſaid remunefa 
tion was either the deſign or cauſe of that bond given by.Lub to Sir eat erer of | 
| Blackhdl,. far/the Lady's beboof ; and therefore teduced it in totun. 725 
- February 4+ 6. 6. & 7.4685. "All thir days are conſumed in debating: in gras — | 
- famous reduction raiſed boats Earl of Lagderdale, againſt the Earl 10 Aberdeen, late 
 Ghgvcellar, of the decreet of the Mint, mentioned 49th. January. 1683, and of the tranſ- 
action and bomelogation he had. made thereof, by. granting. him a ſecurity for L. 100, 
Scots; in which debate there were more groſs. reh logs, Ne. g the DI wil Ad- 


85 Wee, than had been licenged; in any cauſe before. e 


Aberdeen's gefences were, Imo, It was res tranſafta.. 7 0 Res ts. and ſo was un. 
| avercellable now. - Anſwered, Thar. both the ſentence and tranſaction flowed on vis, metus, 


EY and concaſſion.—Aberdeen's La mc ers. ſhunned to dip on the decreet; and therefore, they 
fran to theſe two generals to excly e 


reduction, viz..res judicata et tranſalla; that the Lords 
- ſentences are irreverſible, as was found on the 224, of June 167 6, Irvine againſt Irvine; 


25 and. his vety Seſſion, between Falconer of Kincorth and Kinnier. 2d, That it is called 


_  mproba; poſtulatio, to crave tranſactions to be reſcinded, in 4. 10. 1 9. & 20. C. de tranſa#. 
And it is the moſt ſacred, binding and inviolable of all e contracts, and is derived from trans 
adigere, to rivet/and drive a nail to the head, and is ated exceptio Frivilegiata et_impedi- 
ius litis ingreſſus,” Anſwered; There are ſeveral caſes wherein tranſactions may be quarrelled, 


2 | 3 as if . be beef Phot ns 1 4 er or conculion; or 2 there 1 is Lie . as ap- 


5 4 : Ao: 0 Pls LON ne we haxe a 8 e in L wo 4 x D. wn $. 7 | 
"0 1 1e And e res Judicata be not a ſubje& proper for tranſaction, but only res dubia, 
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=» „ a ISS Jack and Fiddes. © cs: 5 1 3 
{= Aberdeen ar 4 ed, the promi or impunity given to Sir John Feger bs: 4 he I 
ps 06: 68's- winels' ageinft en pub contrary” to hw ; ſeeing Farivacits, Def. 4 ESP LY g 
| ae 40 Yu bs Heſter; Pane, ot” probatione „ allows it -criminibus dit cer. i = oY 


Fo witnelles: dem veniac, is contrary 0 alf law for as they will load: others '- 5 wy I 
It n ee 40: how can they Purge themifelves.of Partial Soun⁰il and „ 1.5 
elfiry prelimiparies/for witnefits were omitted: to be put to e 5 1 
om 1 may be Koubred, af: Sir John's 1 new tcltimopy is c be credited, -— 
e N 15 be e TREE ee rather wed wigs 1 3 1 
1 ohn Pale 5 che Waser dep tion, I dale objected imo, Thin . 
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4 . rerracted by w ; . The firſt depoſnion ſay ing, that, in ehe firſt. copper) — 
'B "ney, there t 7,00 Mone of copper; and the ſecond beating,: chat, 2 of: bs ä 
.* 5 he found there was on F 7000 ſtone; ſo he retrats: 10,066 fene 3 by which  =Þþ 
1 that His teſtimoriy'is' not We ti bear he weight öf due ſingle ſtone eopper, l 
_  Jenbe 275000: Mone; Which will certain cruſh. it to aunibilation. 30 John 1 


ing before-intenting the civil proceſs, This: oath, which was taken on: the-precopni- © e 
JJV = 


5 py L word of Senon; Fhſch Waß no ſufficient pro ation ; ſeeing a et probats. in judicio: fum- AY 
9 arro- tix Adem faciunt in Pleyario + Which ſee with its exceprions in Maſcard. 0 . 
5 8 J. 34, Aberdeen contended, that John Falconer's firſt depoſtlon ought to be credited . 8 
*F 5 mote chan che ſecond, yea only; a8 U aut traches in bis Criminals; Ful. Tag, 83, 54. . £ "3 ©Y 


teis ohjetes againſt” Aberdeen, that he had an 
. "Intereſt in the fad Mint che n were, yer he migbt vote in it: For in Riddel of. 
; 8 A | -Hawning's caſe (who was: one of the Border Commilſioners,) the Lords found he might T 
Anf vote, tho! he had à gift of the fines of ſuch as. were to be condemned j and do not Lords 
„ Regality de the fate And ia the (caſe. of caped ſhips, ſome of the Lords of Seſſion had 
+ 5 : 2 ret they voted. But Law) ſays, nemo Sudex fedeat in cauſa propria, and Judges muſt 
| | Tee 80 n . rt boy 9 55 i bans . a ne Re 
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[de 99 5 zel f in ls ob 15 1 105 Bi. 1.35 fl 2 the REN Chawber of Gemma, 
Dre, er. Gentur. 1. "oblero. 33. ade, 
ae part. 6. munt. 128. tit.” quando ſententia tranſit in rem "juditatam, thews, that it is not 
3 a ſentence Where it 1 be ſuper faifis vel ineptis probationibus. 3 fre, Metus was. 3 7 
'Lient here, becauſe" it procceded*frgm him qui/minas ſuas exequi: ſons: erat; as Aberdeen IE 
had uſed concuſſion againſt che Earls of Mar, Errol, and Broadalbine: And tho! thir inſtances 
were alledged to be Extrinſick to Lauderdale's caſe; and were meerly congeſted and decumu- 
late to blacken and: folly Aberdeen's reputation, and to juſtify the great men's aceuſations, by -- 
Which they had gotten him laid aſide, the praefervidum Scot ar um ingenium not ſuffering any 
i . Bw man to fall ſoftly 3 yo for vindication of che Lords, Who ſuffered theſe extraneous —* 
35 Articles alſo to be proven, it was remembered, that Lawyers draw arguments a tempore 
pPracterito ad pracſens er Nur; and C brit. Cruſius, Part. 1. de Indiciis delittorum, has a = 
1 5 5 = de indiciis quæ 4 ee, delimpiends evans; 0 8 malus e Nn | 
. Mats in eodem genere a, F 3 Oy 
But pique and deſign were very evident | in all this proce ; for my. Lord: Lauderdale and 
SY his ſon, Maitland were allowed in two elaborate diſcourſes 10 tele him at the bar; and 
5 79 they called in Mr: William Fletcher, :one,of Aberdeen's Advocates, and ſharply rebuked _ _ 
| : - "and threatened him for uſing this expreſſion in the debate, that niy. Lord Aberdeen could 5 
4 _ juſtify all the interlocutors be had procured when be far on the bench, and that he was 
neither guilty: -of injuſtice Hor malverſations. - Which ſome thought might have paſt well e- 
} * in his Lawyer's debate for him; but the great men looked upon it as a tacit re- 2 
; _Hefion upon them; and therefore would needs' 1 him retracting it, yea propoſed that > 
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85 c all the inconvenience is, 1 — 

. 2 the King's death, pit + Rebels to co 1 

4 chere mutt be a new { ing's Nan tif he = ns 

| : ft tor call one) wich a new eleRion. of Ca and Boxougbs; and now _.- 

; £5 Citations given to the Criminals 3: and ſo Craig, fed. „068. thinks all . . „ 
ag death ;; theſe being terminate lam worte dentit, Prone; accipientis. e 
run nt, the royal authority, never fails; for % mamente that e 

went out, 3 his brother was King; 3 and qherefore- by a dif] 5 i 

| # .  incheParh ent tho? dead, e it revixe and reconyaleſce, lare by a. pro” 8 

9 people, and god of his e it is his pleaſure, , 

A | thar-the eee ſhopld: hold on the day Formerly prefixed by his brother, only . W 

„ ns 99 vg to ſupply his own place f — But, at laſt, our Stateſmen agreed on this as — 

| 1 more legal, that a new Parliament ſhould be : ..2do, It was dou RR. + 
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Oe. evaling,. But now, at this time, ſince the quo, waironts/paſed againſt London's charter, . 
_the Mayor Was in the” ſane -caſe With the ocker Officersof State imm y named 


ade Treaſurer, and the Clergy 
the death of the late King; and to congratulite chis preſent Majeſty's 
the Throne; With ſome-orter Private inſtructions anent Lalling the Paule 


ene 


„ with reſpect to ſummonfes Ad diligences'inchoats in the laſt K * 
Where a füummons was raiſed; ſigner; and execute forthe firſt diet, e Gn, 
Wbere ſignatures of charters were componed;” büt the Seals not upper 
on kheideatk f K James V. bh the it Act of A Merys iſt Petliament 5255 Th 
ut Bis Aach. 4 


Is — brieves were eneeute, but the day of zhe-fervice was not! come Where 
* . | debtorstwere' denounced, or captions unexecute, which xum in the . e 91 
Ee. . 1 the ſame "ocetrted in inbibitidns, arreſtments, charges to enter 1 5 ende, iden- 
3 1 cations; '&c:-TheLords of- Seſſion; by: e e a res Fthis 

_ date, ſuſtained them all, forthe eaſe of the pod A rifavidecrhen „ 
5 - Adined them to go on in K. "aſh his name Bereafter. , Theke eee et on 
|  - dar ar Ki Ch: 1,—Some-rhought: 4 Giſpentartb nor. racification from Ife kent 3 
> as neceffary > Tete thers e deren, the“ wandatbm perm mort Mandatariy, yet lere Kew | 
. * |» Junquam wien dor ehe ke M authefity 40 the ſame, er Nen mortuut t vt, Sage. 
„ e ian Juris, tas to libel re:the-Prvy- Council,” or-the Crithinab-Court 15 t e 


ef: e Wheresthe lit King ves ad e ae, 'thele ace und periſhed, | 
; . only (contireed, und filted rb inperagh.ar) Los — 


Chant, and late Baiße e {is reported by Hareus. Abe. 1 
| Kon-and:Gilbert Fife having made a yenditiowand exenmbion of Cheir ff an a0, Fri- 
Bieres, and ches Privateer, of. Which Fife promiſed 10 dire John ton a: "36th"! Part, *haviog - 
one to ſea, and drought i in a rich prize, Johnſton purſued An. before the, Commiſſories of | 
8 gh, för his are; of the ſaid prizes nd refervthe::agreeme 676; his oath; Fife de- 
e Tm he had offered him a 16 ch part oft p before t Wen gut, but he refuſed 
The Commiſſaries fend this quality: rhe refuſing; | ee K, and thertfote: decern- 
a Fife ſuſpending this}; be allenged it was pever ae atgiin, and that Jobnſton 
"db never have: « owned born aimed the ſaid/Frigate, Had ſue not brought up that pre; 


go and,. having deen at no expence on the out riek, dolus prop iii nemini: debts pred. Ihe 


found, in reſpect the promiſe: was made by Gilbert F ilfe in favours of Johniton, that 


7 b= Daniel Nicolfon, who is now Johnſton's aſſigney, will inſtruct en 7 ee 


that Johsſton did require Fife to male hich a right to hat part of the ſhip: before it went 
4 dur, he had no rigbt #0 any ſhare. of the prize brought in ; and therefore ſuſpend 
ters f iImpliciter. For they thonghrr: ant that Gilbert Fife ſhould: be bound; When there 
was no document ner / wherew „Major ohnſton's zcceptation of the bargain 
| <oul be fixed upon him; ſo that, if a prize had not come up, he might have refuſed to 
accept from George Fife the 1th part. of :rhar/Fripurs 5: ub it could be proven to have 
been unicus rontem tus of a complex bargain. Then aße Lords, by a'deliverance- 0n:a'bill of 
che 2ſt of February, ordajned-Fife to depone if Johnſton out- ricked the F rigate; or if be 
erer defied to do it; whereby he intimated,-- char he Jock ed upon it as his, 155 


Fobruaty 1216855 The Earl of Tweeddale gives in a petition againft- ide Bab of: Aan : 


e and Sir William Sharp  . cravirig Sir William may be ordained 40 produce his tack 
We the late Duke of -Landerdale's eſtate, by ſight whereof it wonld appear that the years - 
of 'theaid/tack were expired; and medio: tmpare” cru ved 2 ſequeſtration af the mails and 


Gͥuties a the lands. The, Lords called for Sir William; and having looked to the tack, 


- and finding/ir was ſet ay and while the Duke's debrs, wherein Sir William ſtood: cautioner, 
were paid; they gave it back, without allowing 'Tweeddale-a-ſight-of it; and found, Sir 
Waben not being now a member of the Nen, he couid not be ſuramarily: conveened 

© bye ordine; and refuſed to queſtrits the rents. 5 0 


1 Eodem A. At PRIVY OUNCIL, James Buchan of 8 purſues James + 
- of 'Savock,| and his wife, for thruſting him our,of the poſſeſſion of a room, and, in 4 rio- 


tous and violent manner, inverting his poſſeſſion, which is of very dangerous iniportance 
85 preparativæ. Alladged for Savock, that, upon his reducing James Buchan's recognition 


af the lands'of Auchihacoy; he had now ſt right to the ſaids lands, and had obtained de- 
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_ "If he de che author of it himſelf ; but he is not made liable. when it is occaſioned by vis 
ite: . And tho” by 


ns . for their ſervants dflinquences,. Vet that was Jus fingulare,. becauſe of the necefſity of eom-, + . = 2 
eig our. 0 


1 12 10 that pofitiek L the Romans had a Magiſtrate of purpoſe to pat = 
. called Prafettus Fm; and | 3. 5. 1, D. & N. Pracfet?. 75 705 has declared, hat „ 
"Wks plerumgue fiunt culps inbabitautiu : ; So the preſumpt ng againſt the 
"the muſt purge herſelf, and new her diligence,. Ort 
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ſervant, whois the 95 8 of. it, 9 5 they 1 rd muſt. OE the 1 5 aut, # ion . 
© babet in. are, lait in pelle, by whipping an imment: a man . 
1 5 1 for it 3 If a tenant, then he ſhall amend „ 55 


the Pretorlan edict, nails, caupones, ftabularii, are made <0»; * ti 


Gods to Mips, kaperns, and {tables, 3 in 
Store ert caſus. in jure "expreſſes. 
E. Ak or. de _combuſtione, e 
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our tranſportation. from one. 8 do an- N 
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n geliftis Jervorum, bound only. the Maſter - lternatively,. either to. compenſe che damage, 
Del ſerdun naxae dare; ſince nora capui Heguitur, et pæna ſuos tantum debe conſtringere 
. auttores ; and in the Roman law, there was much more reaſon. to make the Maſters lable |. 
. Than } in an 1 for by it, they bad Jus vitae et necis over them, and all they acquired ne = 
momente quidems .confiſtere poterat in perſona ſervi, but inſtantly, accreſced o the Maſter ; ---. 
.. Which prerogatives Chriſtian manſuetude hath now abrogated, _ _ 

This debate being adviſed, on the 24th of F ebruary, the Lark 3 anſwer: to . 
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. Magiſtrates of de for ſuffering x a priſoner he RT put in there for debt to * Fe 
5 he Lords found, 12 Probation, | there was no negligence on the Magiſtrates or 

© Jor's part; for they being about the repairing of their. priſon, there fell down an old i 
and in the rubbiſh this priſoner was near overwhelmed, but in the night-time wrought | 
himſelf. out, and eſcaped ; which the Lords found to be Caſus Joris. r improviſe; | 


and therefore afloilzied the ſaid Town from the debt. 
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Lady Yeſter would abt  ſurceed to ber woher, and exclude her own childrenn | 

| ergo the like muſt hold in bac: The ſame Clarus, dict. $ "queſt. 80. holds. 
_ that where «grandfather 5 * fob; and grandchildren, they are nag palled mul et 


8 vrdine fimultanes, but ordine fucceſſorio, und that. it'is not a dei count open the ne 
0 reſtore po mortem to his bairns,' bur mern ſubſtitutio: vulgaris, ſo that the firit perſon has 
the power of diſpoſal on it at pleaſure: —F. Manic, lib. 4. de conjefturis ultim. voluntaum . 
. cap. 7. debates this point very ſubtilely, and lays down his brit concluſion, that ſuchh a 
 conjupet inſtitution is not fimulraneous, but lucceſſory.. - But there is none of them all fo 
expreſs on the ſubject us - loc. T. num. 4; where he ſays; Ubi plures perſene inte: 
cad rite: chavitatis tatis inter ſe- ſubordinantur per copulam, non tamen concurrunt ſimul, nec 
Faun fibi partes pen concurſum,” ies Ive e K mature + ſed veniunt ordine 
. And Anton. Fnber. cod. ſabaud.' lib. 6. tit. 8. thews'it was: ſo decided with dem 
n linea deſcendenti, ſed non in collaterali, in 1388; and all this is borrowed from the doctrine | 
.- the great Bartolus, who ſtands for e in his Commentary ad J. 27. D. de li 
ber. et poſtum.”; yea; goes a greater length, that tho the teſtator ſhould invert the order, 
| ind nee the nepotes ante Flle, yet erde nature would call the fon frſt. There is a pa:- 
 fallel caſe in J. 77. 32. D. delegatis 2. And Ludov. eee 674 lays, Immuni- 
Tas alicui ef fie 2 erdine ſucceſſroo intelligitur. 3 
if the Lords ſhould find that the children came in 95 their: hare: awe as the mother, 
then Tweeddale's Advocates intended to urge, that the diviſon behoved to be in cepita; o 
that the jewels ſhould divide into fix parts, there being five children, and they to carry | 5 | 
"I and the mother who had renounced, only one. But this is -expreſsly cont 8 
to the analogy and i e en ng of all law and Lawyers: for Mantica and Clarus, ibid. tells 
us, the whole children in ſuch a caſe, propter unitatem ſermonis i in unum quaſi corpus funt 
. redatii, et fc conjuntl unius quaſs - perſonae poteſtate funguntur et pro unn babentur, ſo that the 
diyiſion will fall equal, the mother to get one wait; which the has: 8 and . 
children the other half among them. 
arch 4. 1 168 5. The Earl of Tweeddale's 9 05 Salut the Earl G an ir 
is preſenta ; ö whereas ag aa: him on the * * and as ** 8 
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RE - rei pay e es dee hee dees a bond of proviſion a 
Xt ye: 25 the Duke of Lauderdale to his daughter, now Lady Yelter, and got up 118 the heirs * 
| * 0 ou Chalmers Adyocate; (0 w hom it is ſuppoſ 17e Have been kent, on! oe 
Adam Th" wh Engliſh time, when bis eſtate Was under ſequeſtration; and Anſel in 5 
Tower,) the? he gave her afterwards: L. A. 25000 Sterling; eee eee 5 5 
Teſter. e 5000 Sterling is paid. But they had omitted top infert a laufe dec. 
i . their accepration*of it, in ſatisfaction of all former proꝰ ions for which they give cis 
5 7 1 reaſon, hat his eſtate: being diſponed Se, er conditionally, N rodemptio it cc 
ner be mere ha 5 pc WA La e ES HAW n 71120; be * 55 in n *. „ 
"nel as appat gent ele, and chat hes erüs mot refolvedo ſuffer this debt to ec 
the eſtate; therefore he "as x creditor, (and lun ebene of his brot 
# . 8 1 With him,) offered to debate againſt it. TWeeddale } onten 
| * Po 75 Boe oc fudieiv, Where he was oily ſeek ing A dGecreet \copuitionts coco, 
_ 5 che debt; ne erenſtor could hinder him 3 and: they had no zimereſt tiil-hp:came to aſfeft tne 
. 5 5 85 net's: cſtatetlicrewithy" and eſted a clear doci hon in Star, a eee 
. Shed again{t< Gordon, Where this was ſo:found. * Anſwered,” 
crediter, by bis defence, foupht do delay him 0 chat eicher n 
3 medio tempore come in erke ee a ferable diligence ; but 
8 Zekenen 11 8 and there none 


ther. 5 e wr 355 Aeneon N 
5 "= 5 Is _ * a e Boke of: qe ſway ae "havng . * contract of 
1 between, ker and the Lord Teſtet, heahoraby, ' nomine\dati3; engages for L. 42,000. { 
- eh is bse and 1 2 | Lee 4 in ſatisfactien of the Rather 16 oo... 


455 of par th November 162 
REES Ae e dag pier vn ha * Dury 3 and the icaſes.of Pai a1 
=. þ racd pra; 17th- January 1679, and ee eee gee arid 225 . Tag 5 
tt agnnſt Barns. Aud wien all-which Kiepe g 11. u * 


„„ 2 n = 3 15 
J Fweeddale epponed other deciſtens in Dury, ix. viz; 24h July: 1625;.:\Stew: 
1 5 : : Ning 3 and 20th" February 1639, Curdtoſs ind: Frog as nx. ue der. | 


1 cen law ſpeaks only de bohis ae og pro Novell. Leonie at. lane da h 1. eanonick 
3 i) Where che brocard debitor non pre mee ceaſes iure part liberas, a 
ws 1 5 are all preſumed to be diftinfac liberalitates ; elſe vrhat needed that clauſe in our. ſtile 
3 uſe children 'Fenounce wa 8 — — 4 Ee many things in dar füge“ — 22 
1 6 6 autelam;vand: nav abſolotcly.meceflary... Sce 
1 free to N his Icky r t the L. e | woe | ng 10 retiounce, "that 


de might achucge, (now this would force all: the .other xray Grogan proceed in Mke manner, 

which weuld heapa fifth part more debt on ate, and fink it,) and that, by Sir Wil⸗ 
1 lam SHherp's tack. of the eltare of N he and the other creditors and cautioners 

pere paid; or might paid. And the Lords retracted their former interlocutor, 
1 5 1 the th ef March, and ſhake! Lnidcrdate mig ght pro bab I be paid, and ſo had no intereſt 
1 to ſtop Fweeddale: here; but reſerved his defences ” againſt the adj judication, but the 
| * Action of mails and duties. It was thought a great alta in the en to alter thus; 
1 - eſpecially ſeeing Tweeddale had the former day ſo far aequieſced as to enter in cauſa, and 
* <p do debate. This was on the nych March 3 "and Laudendele gave i in » dil;againi} we 


» 


LES tt _ which, vid. 4h December 1685. TAINTED TT ate ah gh -- nn 

oem die. Sir James Stewart, as Sheriff of Bute, u Mes john Stewart of: * 1 
#7 bo © . Advocate, for reducing his right to the crownry of Bute, and for declaring his lands free 
= ftom the cuſtbm-and caſuality of ſo many __ St. piyable tothe Crowner'sveffice, for- 
* 5 35 / Werl belonging to the ſitname op A he reaſons were; 1, He being a 
mwember of the Seſſion, had bought chis richt while depending in a plea... +: 24d0, He acted 
1 ane exerciſed the faid ariſdiction before he had taken 5 teſt: -Aſcog denied both; but 

4 5 ected againſt his * of Sheriff, ſeeing both the officium Wc Trang vera ers are con- 

3 tit nt in one plate, and the one needs not interfere with the other. Ho. Bw - 


„ 1 Eodem die. This p int was debated, if a teſtament was i iP only 3 = 
1 eite, WI one had a 2 75 oſs to l ſo was a party intereſted, 5 nope 
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41 . « 150 3 1 25 1 * it was not 1 ob; ee. ZN "0 
4 11» Inſtitut: de. e ord. But F in his Commentary, 1 is not well pleaſed wk os 1 
2 thinks it was more tolerable Jure avili, where they had copiam tefliym, than now Win 
üs. Some thought the teſtament only null is to bis own legacy, ſeeing he could not be 
colin re propria, but valid /quoad all 1555 reſt; . Let in a bond of warrandice or relief, one 
$ of the creditors concerned in the relief NN be 2 valid and probative witneſs, | becauſe he has | 0 
|. = 3 intereſt. 1 1 5 "A 
= © Eodems die. In Colin Liuder's cas againſt Oh kt Gallgieth, Hated 2ath Ja- $ I "4 I 
Ss © nus +685, the Lords having adviſed th the ſecond teport, they decerned againft him for 

| * rhe particulars acknowledged: by his Lady and children to be received by them, notuit ß. 
' _ ſtanding of the quality. in his 3 that he diſcharged Alexander Blair, the purſder's ce. 1 
dient, c furniſh chem; ſeeing they were not exorbitant, nor furniſhed. aliunde; and not. 
Voithſtinding of the quality adjected by the Lady to her: oath, that Alexander. Blair m_ 
miſed to take back the'filver-lace, ſeeing it was yet in her hands for theſe ſeveral years; 

| un oy held one of his ſons as confeſſed, becauſe, be would-not depone but wirh . "gl 
1 2 that it was giſted - ro him, - Which f is not preſomable, his part 1 0 the compt being 


L 137 Scots; the purſuer, before extract, proving that the e e in the ac-⸗ 1 
|, -comprare the ordinary plices that ſuch goods were ſold at for the time a hict the, F WS 
| = N 5 having done, and the depoſitions being adviſed, tlie Lords decerned... 3 5 125 


arch g. 1683. Dick of Grange his cauſe with Bailic Thomas Htten ; 3 Join. 5 
3 ſton of Shiens, being adviſed; „ the Lords found à donatar to an eſcheat liable to do 150 „ 
gene for recovery of the rebels debts, by a ſpecial declarator, like an enecutor. Mp | 
Da this 8 was not Fully decided; for 5 Lords were equal, fix againſt fix. . 5 
Sbaem There is a letter from kin Majeſty, an anent' the tW-o ſhips e he Pubs” 7255 Lo 1 
3 tree, mentioned ad January 1685, explaining his brother's letter; and declaring. 5 5 1 
|, hem lawful prize, becauſe of cheir double docnments. This was procured by Sir Wil- 3 


he" _ "ou Bruce. then at Fadens And thus John Inglis Adrocate, multam 1 a eum 1 7250 EE: 8 
*Eodem die. Mr. nt 105 the other ind 5 Miniſters, torhe number of 1 1 2; Ti - 
in in priſon, gave in a petition to the Prwy Council, craving the benefit of his Majeſty's new Ss 
© ideminity,. they falling under none of the exceptions, being neither heritors, wadſetters, 2 


ferenters, burgeſſes, vagrant preachers, | nor aſſaſſinators. The Privy Council at firſt de- 5 . 1 
1 that they were included in the indemnity, but would not liberate them, ex 1 5 
I . - they: found caution not to exerciſe their miniſtry privately nor publickly, otherwiſe ta be 5 


| tbaniſhed. They repreſented, that they had this offer before the indemnity, and by tber 
3 Ee they could not bind themſelves up from their duty; for ve mibi ſ non baute, W 
Y = 8 dere. — But a Was an in celle infaxtis t e conflitutione,- oo not . _ 
a 5 The Boy Conti Te Konſidering the indemnity, on che 6th of March, f I 


formiſt Miniſters were not included therein, becauſe it only extended to "thoſe who were 2: = 

below the degree and quality of Burgeſſes, Sc. Now a Preacher was, by his rank and of- YJ 

fie, above à Burgeſs, and it muſt not be underſtood preciſely and literally of theſe men 

|  *rioned, cut of their quality, and who may be reductively claſſed therein. This was: ſubtle; © 2 

and thought not to quadrate with the favourable ſenſe injoined by his Majeſty, „„ 

upon the words of his indemnity 3 ; and this gloſs would exclude James Stewart, and others 

mentioned 2d March 1685, as being above the degree of common Burgeſſes; and yet they. _ 

-=_ Marwel, . the Ne of PAY, Tying? a priſon for falſhood, free by 5 

on March 6. 1685. T be caſe between Mr. George T6 olly 5 Robert Pateifon, mentioned. 5 
Atth January 168% being reported agam by Pitmedden; the Lords ſtill adhered tothat decreet 
pf the Engliſh Judges, tho? it was made appear, that they committed! iniquity, ſeeing it was 
E quarrelled within a year after the 12th act, Parl. 1661; and tho“ the whole back tack- 


. . Cuties were offered within the days of the charge upon the decreet, which was ſufficient to 
By purify the padlum legis commiſſoriæ, and take away the irritancy; and that ſome alledge · 
_ - aces had got no ſpecial interlocutor, The Lords thought, if chat were made a nullity, it 
might looſe many of their decreets ; and that, in ſuch a caſe, it was to be preſumed, they were 
' repelled: But the Lords were willing to reduce the decreet ab hoc tempore; which the pur- 
ſuer regarded not, ſeeing he had already, by an order which he had uſed, power to call tbem 
to an account for the ſuperplus mails and duties, more chan the ennualrent of their wadſet. 
FOG ſum, ever ſince the date of the order. : 
„Bodem die. Calder of Muirton having 1 the Laird of Brodie « on a contract, N 
. Jelvery of eight Laſt of ſalmon yearly, towards paying him L. 10,000 Scots, which he had 
5 : ent Cromarty, for whom Brodie had become cautioner ; the price of each barrel being L. 16, 
% 1 the price of each e barrel Mane to 40 Wy 805 with 8 from Mar- 5 
| bd nog r | e den, % 


3 "as: ee Y . "of | 450 8 "Ti Nh | 
We. SY was rroly' mutuum, being the. loan. of T. Aae 666 3 
1 hs . " folyes l Indo principal | ; mh Os. This? is trol ly 
* . Y * e bargain, and ſa he muſt not only hve his þ tac emergens, but his lucrum F 5 1 
1 £5 .. ceſſans, and he had Tafſered in both; for by their failing to deliver the {almon, he being _ 
1 . ped to others on the faith of this contract, was forced to furniſh himſelf at cer tate. 
1 5 Lords, on Boyne z report, modified for every yndelivered barrel L. 4 Scots more than 
3 16, which was the price Jiquidate | for r bertel, and ewt W for > 
. the annuairents of theſe undelrvered barrels. OE 
But, an the rgth of March, on the King's 3 en, the” 2 dere 
"air former interlocutor, and found the contract is principaliter an Obligation ſor p 5 
fam and annualrent $5 and that the falmon is only achjected as the. modus ſoluticatis, and for his - 
beer ſecurity; and therefore decetn only for the principal ſum and annualrents, and alloil,. 


. 
a e g 3 
"MX * 3 LOSE, g 13 5 : 
a | : * 
5 2 ry . 
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WT > bat from the failzies'of the undeliveted fiſh, . the G Hee ec * here as da- 
1 To 5 8 e and interelt, Joco fa impreftabilis. _ . DER 5 5 
=... dem die. The caſe of the Parſon of Banchoric a ag 051. Eigck, b me! tioned x, wth 4 FR 


A ; 5 161 5, was adviſed, © The Lords found, by the ; depoſition of Alexander 'Denghary that the. 8 
43 5 1 8 555 7 ſummons and act have been altered, Vitiate and meerlined,, and the words, * Muir and | 


os added ; and therefore. they looſed nic ecreet, and appointed Boyne; Kemnay, TT 
„ec, © viſit the ground, 52 to take all cognition they think fit by Witneſſes, wo, N 


mes the property or commonty therein, and ta report betwint and the iſt af Novem- 
beer; an m the mean time to endeavour 0 inte the my Mr. 9 me: Gordon, ona bill b: 
3 got Drumcaim added. vt hay Fe bo, | 


a 


3 # dic. ſohm ray of, 5 e dation: againſt; Lore tn idle, on concuſſion, 1 
1 | mentioned 24th Nan 168 5, 1s reported by the Regiſter; and the Lords gave juſt the 


ke interlo enter here as they gave in Lord Lauderdale's reduction againſt Aberdeen, Allo W- 
3 ; £ Ing a conjunct probation 3. Crigie, to prove the difpoſſeſling him, and keeping up his papers 
M 0 : Fa Till he ended; and Lauderdale, to e that Ae entered 51 FO of a Night, * gave an 
3 8 WW nate ice: - EE + * „ : SY 
_ Wes bg ont 0. 168; 5: The "Son. EN f ath 8 1681 3 by. the RY 
1 3 .-  iſtrators of Heriot's Hoſpital, againſt Stevenſon and 8 of a tack of the Canon mills, for 
3 29 years, becauſe of rhe/enorm leſion, Sc. d by Caftlchill, the. Lords, "before 8 
A anſwer, ordained probation to be Jed what thir maills e aid before the ſetting of this 
E _ racks ot they. conſidered there was ſome. pique. in this cauſe a at the former Magiſtrates; 
„Aud that it Was not A good. rule in locations, what they "Og baye paid, or what they 
would give now; as alſo to try the cuſtom anent appending the Hoſpital's ſeal to all their 
+ . deeds; if it be eſſential or neceſſary? The words wers: e The Lords, before anſwer, or - 
A Jain trial tg be taken anent the method, which has been uſed in ſetting of tacks of thir 
2 mils belong to Herior's Holpiral, if the ſamen was done 41 wubhick roup, or by in- 
2 timation, and after warning of all the adminiſtrators of che Hoſpital; and what has been 
e the cuſtom of appending the ſeals to racks of che mills or lands delonging to the ſaid Hoſ- 


1 
1 
Y 


— « pital, and if the ſame has been in deſuetude fine making of the ſtatutes; and alſo what ; 
=_. Wo rent has been paid for thir mills before the year 1666; and if the ſame © hy greater than 
3 5 ke 5 the stack duty now paid by the defender, and how. long that rent was paid? „„ 
I . And, on the 20th of March, the Lords, on a bill given in by the Town of Edinburgh, 
MH Was them farther to prove, before anſwer, that beers the ſetting this tack, reſponſal per- 
= _ 8 15 ſions offered more tack . duty. 24%, If it was ſet at the time of the old Treaſurer ap that Ho- 
=_ bi ital his going Hut, and the | coming. in of; a HE + tf bi the Treaſurer new to ſub- 
—_ {cribe their tacks. 1 
e on « bill} given in by the Acker: 1 — a Alena her alſo farther, to prove, 
8 Rare That, in 1666, the then Tackſman's undertaking to pay go merks more than ſhe 
1 pays s helped to break him. 24d, That the importation of malt from Muſlehurgh was 
= * gebe an and afterwards allowed o the e of. Lauderdale; which makes thir 
zZ .- wort 
= March 10. 1665. r. Archibald 1 Biſhop 85 the Ifles, #6 aimed John / 


Chharteris, George Wedderburn, and other Martian of Edinburgh, for. L. 4 Scots, as the 
Ptice of the teind for each Laſt of herring taken in the ſeas adjacent to his dioceſe; they 
_— 4; ſuſpended on this ground, that he has never been in poſſeſſion of any ſuch teind-duty from 
them, who are not the dlayers and firſt. takers, — 9 only the buyers at the ſecond or 
” _ third hand; and that all thir derne minores ſeu vicarie ſunt locales et conſuetudinariæ, et tan- 
Fa. oft proferiptum quantum oft peſſeſſum, et non amplius ; and even in the Popiſh coun- 
ttticz, chey are tatally regulated by poſſeſſion, ſo that ſometimes the guota is not the dec:ma, 
3 but the 2oth or 3oth part. And, on the 24th of Nov. 166s, between this ſame Biſhop' spre- 
daceceſſor, and the Fiſhers of Greenock, as obſerved by Stair in his Deciſion, the Lords 
5 _ ade had 0 an OT of being * TT to Y hear for _ 428 5 
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; 5 * e tres wa aeg u "EA 1. of ma, ROY 
0 arden of Midftrath, : mentioned” nech December 1” The Lords firſt committed both: 
pe to priſon ; and then, after trial, found the bond of: thirlage (except as to four bolls of 
1 8 was vitiate, and of temporary was made- 3 whereupon | Ry libe- 
raced Valliſnazghr, and improved the as falſe; and detained Midftrath in the Tol- 
pooh; and the next day voted if he r potatoes to the Criminal Court as art ant 
"= 5 ot otherwiſe acceſſory. - But being Chamberlain to the Duke of Gordon, they 
2 1 * ound he had not made uſe of it, but onfy found it among his facher's, papers, and ſo - 
dn conflabat who had falſified it: Let they fined bim in L. 1000 Scots of expences to 
be Parſuer, and ordained him to lie in priſon till it were paid... The King's Advocate 
Was fo diſpleaſed 1 wich chis lenity, that he 5 Wn, tho? falſchood was growing daily, 
"yer he would never purſue one of them again, but liberate chem Lo that they might at laſt | 
| cheat the Lords. themſelves. -, 8 
March 11, 1683. Ina relation p arſaed by the Dake of 8 
. 8 + Conſtable and: Captain. of the Cal 
> + other heritors 'and poſſeſſors of the Ki 


* 


Jucenſherr 8 „High "Trealuer, 
of Edinbargh, againſt Thomas Boreland, -and the 


© np's ſtables olled mp they were annexed p property, 
® 1 ; bs - part and p dead 755 the Caſtle of Fdinbur F Lords, on Caſtlehill's * 
found chat . ground being deſigned the King's bles i the defender's own SRL 


At. is a part of the King's 8 annexed pro an br "niet; the defenders can inſtruct, that the ſame 
3 5 : "was legally diffolved, or document that there were other grounds called. the King's ſtables 
banging to the Caſtle of Edinburgh, ſeeing the 176th act, Parl. 1593, annexes the King's 


Tables to the Crown; . which mul be underſtood of thir, unleſs other ſtables be conde-. 


ended on, —By the 204th act, Parl. 1594, and ack 14th: 1633, it is declared, that 
Bur the feu of thir ſtables was long prior to theſe acts, viz. in King Nm V.'s * i 
| - virtue of general acts of diſſolution then ſtanding. r 


Aiſſolutions ſhall not extend to the King's Coles, which will alſo include all their pendicles. - 5 : 8 


wo 


March 12, 1685. | The caſe of the Earl of Southeſk 3 Young > of Auldbar, wen 


a Muir of Nontreumont, [Mops Romanorum, ] Fee e 18ch December 1679, w 
8 by Forret. The Lords find the prog ee by Auldbar ſuffcientiy os 
7 and prior to Southeſk's author's rig 7255 of orreſtry and keeping in 1582; and 


1 decern for his f#th, and his e of paſturage fea] and divot, thro” the 
Nap in regard he had proven immemorial eien; ; tho it was alledged, that the 
"=, Muir being a part of the King's property, it was impreſcriptible. -_ 

"Eodem die. The caſe of Robert White * Treaſurer of the Town of Dyſert, elt ile 
 Inbablronts thereof, was reported by Saline. The queſtion was, the ſecond Miniſter of 
. {ſtipend is lifted by a contribution and ſtent; in 1663, the Magiſtrates grant bond 
000 Doctor 4 end then their ſecond Miniſter, for ſome arrears of it, and being 

5 made liable, not on 97 ratione officii, but perſo pron, and ſeeking their relief by aſſeſſing the 

- Inhabitants ; they alledged, that this ſtipend not being onus reale iranfiens in ſingulares ſuc- 
erer, it could affect none but thoſe who had participated of the Word and Sacramentsat 
the time it was due; ; and that nemo debet pro alieno debito moleſtari, and that many of the 
. preſent Burgeſſes were not then inhabitants; and they were in craſſa et ſupina negligentia = 

To let it lie over 21 years. Anſwered, That a community or incorporation is a 'corpus 
'  colleFiivum et aggregatun quod nunquam moritur, fed perpetuatur per ſubrogationem, as Mornacius 
ſpeaks, ad J. 76. D. de judiais, where the words of Alpbenus are very remarkable; Populus 
idem boc tempore putatur eſſe qui centum ab binc annis fuerat, etiamſ# nemo ex tis b vat; 

for a. ſocietas eft ex eorum numero which are Ar of in l. 30. D. de uſurpat. que licet er 

 Gftantibus torporibus - conſtant, tamen uno ſpirit et vinculo juris continentur; and Grotins de. 
e bell et pac. lib. cap. 9. debates, where a people changes their form of Government 
a republick to a monarchy a 0 contra, it they muſt pay the debts contracted by the 


13 0855 * reſolves it z and 5 Bret Plaid. 43: Kates N 18 if the 
new. 
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* | yew aphids af a * N bt. te ene ah PF es by the old PORN be.” 7 
» 1 5 15 Wl re they. Hhecame member 975 und Thos) it Was decided affirmative; nam ques: Jequitar.. 0 
. dum bas etiam equi dabet ineommodum ; ii ipfe. Burgul in im vir ſoli fuo f 


enemenio at.” =P T8 
8 ſpeaks, and * it) a8: the cauſe why-they fall not in non: entry. The Lords found Cy 
* 2 this Burgh. royal being ſociety which never (Rs the, Ones inhabitants DAE "2k 10 =» 
1 3 66 pay this debt the” contracted before their-entry,”?-: [fo _ 
March 42..1685- Mr. William Hume, gare Mibiſter at "Jedburgh, againſt 8 Pa. 72 
= 2 i Was reported by Saline. The Lords found, tho“ he ſet vel till January 168 2, 
1 7 Der had no right to the half year's ſtipend, from Mar tinmaſs 1681, till Wilen 5 
* bn 5 4 1682. becauſe. he had deſerted his charge for not taking the teſt; 3 and did not find that 4 5 
3 Was in pari caſu th one way had ce then, whoſe relic or neareſt of Kin old have 
1 Ae that half year. & rk wr [Ge WE, 
W wie. tn the- 8 the 5505 of Mr, 1 Ramſay Mutter at Marking, 0 
1 Leonard's Colle e at St. Andrews, anent Mr. John's .mortificarion of his lands of | 
EE: Dunn yface; to the my College,” as mentioned 6th March: 4 6845. which.was quarrelled by 
- * +ahs: 72 OY never delivered: in his own lifetime? Sir Andrew Ranifay of. Abbotſhall N 

| - _ in 3 bill to the Lords, -repreſe epreſenting that the ſaid Nr. John had granted a diſpoßtion of 
1 theſe lands to his ſon, David, Ramſay, Ys: which he had given back, 1 ought not to 
3 . f 1 5 -;ptehi ige his ſon, being minor, cajus. conditionem meliorem facere, poterat ſſed ub 1 Meteriorem,) 1 | 
3 be 8 "0 it Was intire and uncaneelled; and therefore, ſering the writs were ſegdeſtrated in their = 
Cleiks hands, (vid: 230 February 15840 fo that his executed bone of exhibition = 
could not take defect, he craved they would appoint one of their number ro perule'the Ii 
W.rits, and deliver up the ſame to him, that he might compeat for his. intereſt, and com- | 
” pate;-and that they would ſtop Lord:Edmonſton's reporting of the cauſe between the heirs 
- and the; College, till be were heard; which deſire they granted, and nominated r Me 
eo (catch; and accordingly the ſaid. bolograph h di e dehxercd hs 0 Abbotſhall, Ke 
1 but prejudice of all defences againſt the nee . #6 bs : 
DDoien ie. Captain Andrew Dick againſt -C Ira Zair ey, Went rep. orted by. Pit 
1 e w the Lords found, ſeeing Gairſey was 2 cantioner for Ovei oy: His uncle, in 
tte ſaſpenſion, it was competent for him to propone any defences, tho“ omitted by the 
» principal party; and they would not ſtint him ro prove them inflanter, bur. re him 


= 1 for that effec, — This MAS been e fo e as N ___ 1 8 tit. 10. 5 


4 5 9 5 0 Vea his Majeſty” 7 Yadl 1s aired. at Leith, with 1 or ct Scots 
. e 3 re taken at a conyenticle 1 in London, Whereof two were Students of Divinity; vin. 
. 2 Fe: Nur. Patrick Shiels, and Mr. John: Eraſer, who was: -afterwards. delivered to Scott of Pit- : 
* . .. © ochie to be tranſported to New Jerſey, I have ſeen a Written teſtimony he left, diſown- 


. . ing the King's Church- ſupremacy, &c..the.reſt were Taylors and other tradeſmen biggot- 
3 8 Fo 2 in abeir ene . wel i Nee the main vous of, the Yacht: was to bring own 
= arms. 3 


E e Ow. a new lt 1 11 0 by. his prefent er 55 Earl 52 Loudon” J 
5 . 2 5 "heirs, the Lord Melvill, 3 Stair and others, mentioned 13th January laſt, are 
F . all again cited to this Parliament; Harden is added, and 250 b 2 N ** e the 
3 We of their appearancè Vid. 17th.current.. - 5 
1 Kudem die. The Barons and Frecholders of id. Lothian met, in 1 to. cles 


t their 
_- - Commiſlioners for the enſuing Parliament; and they continued Redford; but, in place of 
== Sir John Coupar of Gogar, they nominated Sir John Maitland of Revelrig, ſecond fon to 
1 5 the Kari of Lauderdale, tho he had but newly bought theſe lands, and was but three 5 
Eo before infeft, but this was enough to make him capable. The King's Advocate and Ju- 
3 5 tie- Clerk ſhould not have voted in this election, becauſe, being Officers of State, they were 
mut capable to be eee; and to PICs: 300 be clofted, font re. N * Jublato 
„ be allerum. 
5⸗ũu,n,; ũ Ir . The oats, of Mr. "Alexander N of lle contra Robert Fer- 
r Habit his uncle, was debated and adviſed. . Halbill by his bond! is obliged to pay 
=_ Its the annualrent of 2000 merks, ſo Jong as he. ſhall bruik the peaceahle poſſeſſion of 
ttzeſe lands of Halhill; and he being purſued therefore, alledged,” the oben 25 the bond 
had failed, for John Bannacine having a prior inhibition, raiſed a reduction, and obtained 
2 decreet. Anſwered, This decreet was no ſufficient eviction nor diſtreſs, becauſe it was on- 
3 ty. a decreet of  certificatibn for not producing his writs, which be ſhould not have ſuffered 
dt pass. 240, He had gotten a ratification from the reducer, which muſt accreſce. Re- 
RE 7: certification was all-one in this caſe, becauſe, tho he had produced his writs, he 
would certainly have ſuccumbed. - 2do, Tho' the ratification bore gratis, yet he offered to 
|” _- prove it ſtood him 500 merks. "The Lords, after a hearing in preſence, found that de- 
* *_  ereet, of certification was no ſufficient diſtreſs, .but- that he: ſhould have defended, ring 
5 N * be nullties in the enen nk the + a and: thers "Was Ray 1 | 
| ts 


«ww 


., 


. were like an inqueſt or aſſize, Who might be both Judges and . "This is fo 17 1 


Wh. 


9 


| mutation, or by ſuppreſſion or union of benefices with conſent of the titular, as the canon 
law requires... 2do, It came not to the King's hands by the act of annexation in 1587; 


: or Tux * 0 R D 8 r 8 *. 8 s 1 0 N, . 5 358 8 
e the « intbiien was . 1 his eee with ren whoſe rights he R 


| reduced, M 


© in things tranſacted within doors, it was.very ordinary to prove per membra curiæ, and they 


© poreed by Carte, the Lords demurred — it... /id. 311 current. 
March 17. 1685. 


much to ſay. 7 yh NA; ho b 


5 17, Eodem * In the: debate herwite, Sir Aletander 5 orbes, 75 Tolqubon, and Sir Dari * 

poirs, 3 24th December 1684. Tolguhon founding on a baſe infefrment of 

ward-lands, Sir David repeated a declarator of recognition he had Againſt him on that 

Head. Anſwered, Tolquhon muſt, be preferred hoc loco, reſerving to Sir David to infiſt in his 

_ © recognition, as aceords. The Tonk received it hoc ordine. Then. Tolquhon atledged againſt g 
"6 thar there was no recognition incurred; becauſe the baſe infeftmenmt flowed upon a diſ- 

poſition from a poodfire to his granchild by his daughter, who. was alioqui ſucteſſurus. An- 

foo ortioners, and this was but the ſon of One of them; 

and ſo it would at leaſt ræcognoſce quoad two parts. Neplied, By a publick tailzie, Patrick 

Forbes had provided. thir lands to the eldeſt ſon of the eldeſt AS Which the Lords 


ed; He had three daughters, | heirs: 


* 


bug relevant. Then having adviſed the oaths. of Irvine af Arnage, and Battie D 


- ancnt.the extinction and payment of the. compriſing of Sir David's author by the common 4 5 
diebtot's means; ; tho? Sir David alledged, . imo, That che cedent's cat could: not miktate 


againſt aſſignies; ade, Mlulto minus aftet they were denuded: they waved that point, and 


== Tolquhon behoved. firſt to be paid of the o, oo merks, to which oy, the minute, 


he. bad reſtricted his compriſing, as 1 "ſupra, 20th December 1682. 


- them, as mentioned 13th January 168 5. — Some alledged, the 


that it might not be made a pretence to hinder them to appear before the Parliament. 


4 March 17. 1685. Mr. Thomas Paterſon, - Miniſter ot Borthwick, his reduction a | 


a tack of the teinds of the prebendary of Vogrie, alias Loch uharret, in 1610, aguinſt 
Margaret Bannatyne, Lady Newhall, mentioned 22d February 1684, was adviſed. 
His reaſons of reduction were, 1m, It was ſet à nun babente poteſtatem, the dendary of 


Vogrie being ſuppreſſed 3 the erection of it into the Kirk of Borthwick, K. I. VI. 
ope 


in 1396, as come in the *s place, and being in his hands by rhe annexation of Kirk- 


Foo to the Crown in 1 5 895 4 ſo that Mr. Patrick Bannatyne, Prebendar of Vogrie, whoſe 


| liferent was only reſerved by the ſaid erection, could ſet no tack of. theſe temids in 1610, 
to laſt longer than his own lifetime. 2do, The tack- duty being only L. 20 Scots yearly, and 
that alſo payable to the Prebendar of Vogrie, and not to the Parſon of Borthwick; and 
the teinds being worth 1000 merks per annum, it is a clear dilapidation of the patrimony of 
the kirk of-Borthwick.; and yet, by virtue of this null tack, thir teinds have been ſacra - 


8 detained in lik hands from the church ever ſince 1610. Anſwered, The faid | 
erection was null, being without the conſent of the Lord Baccleugh, the Lord Crighton 


and Bothwel's 008 og who was Patron of the collegiate kirk of Crighton, whereof the 
pre bendary of Vogrie was a part, and without the demiſſion of Bannantyne, the Titular of 


_hs ſaid prebendary, and ſo there was no modus vacandi i in the King's hands; which is either 


:deprivation,. death, demiſſion, tranſportation of the incumbent, or bn and per- 


i tho at the reformation of religion, collegiate churches became ſuppreſſed quoad officia di- 


vina, as being a meer Popiſh inſtitution, appointed for linging of ſoul-maſſes, yet not quaad 


Feneficium, ſeeing the ſaid act of annexation excepts laik patronages per expreſſum, where- 


of this was certainly one; for Chancellor Crighton, in 1449, having founded this colle-. 


Hate church out of his own revenue, he became Patron by all the titles by which patron- 


.W is acquired in law ; nam HON Facing des, W * 3 ans? Conſuetudo eſt in 
Vor. I. Se | 40 n 


ben's concullign, 0 
' 9 ch 6 Foal Lahe, . 8 of hs BELL? of b Selen as Witneſſes; it 
was objected, they were Judges, and ſo could not be uſed as witneſſes,” Anſwered, That, 5 


y Hope, 'Earlſton's Lady, competing with Colada Ma Ane, C 0. 5 
e and Cornwal, the. OY Engliſh donatars of her huſband's elde, on 'this FREE, 
+: round; that her right of ferent was public, in fo. far as it was reſerved in the body of 
= kuſband's infeftment. Auſtwerad, I be charter and ſaline, which only makes a right 5 
pPubück, bears nothing of her liferent. Replied, The charter related-exprefdly to the con- 

+ 2 tions and provißons contained in the procuratory of reſignation, whereof her jointure , 
4 s one. The Lords, in reſpect of the fayour of a jointure, found this general reſeryation 
3 40 4 confirmation ; 5 and ſo preferred her 10 * ee wits in ſtriet laws, had | 


Badem die. At CRIMINAL COURT, my Lord Stair and others citi to the Park * 
ment and Criminal Court, are declared fugitives, for not E 2 gaming on the citation given 
citations died with" the 
die but they apponed the act of Sederunt reviving: them. This certification was ſo far 
ſuperſeded, that they were neither to be denounced, nor regiltrate kill the röth of May, 
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have 0 * 
Archbiſhop of St. Andrews, by the erection, is only Patron of the vicarage, and not of the 


en in Paſſeſhone' pre ince. * 4% The 
b ' ' prebeiidary of Lochquharret. fte, Elte he were Patron, it isexprefdly reſerved by thei2d | 


244, Pail. 1606, 67% That 28 1587, only annexes the remporalicy ;"bur this Prebendary of 
Dochbquarret confiſts of teinds only, which. is fpirituality.”” 7m, This ereQion is pre. 
Teribeg, nothing being done on it for 40 years. 899, The Prebendar of Vogrie had pre- 
+, The tack itſelf is preſcribed, ngt being 
J DEPOT FS a in ww T9. „ | 


7 


ſcribed a right, being in poſſeſſion 40 years. 950, 

 —  _, Keplied, It is a miſtake to think, becauſe the collegiste kirk was of the Lord Crighton's 
llaik patronage, that therefpre he was Patron of all the parts of that benefice ;' which runs, 
pon this error, that a collegiate church muſt always be conſidered as one individual be- 
= :nefice, ſo as the Lord Crighton, who was Patron of the Provoſtry of the faid collegiate 


church, ſhould' be'alfo Patron of the hall members thereof; which was the caſe of ſundry 
- collegiate, churches in Scotland, as Lincluden, ' founded by the Douglaſſes, Ge. But, 


| . this collegiate Kirk of Crighton, there were aver ſe beneftia et prebende, and tho the Ped ö 
Ctigbton was Patron of the Provoſtry, yet the prebendaries of Vogrie, Arniſton, Middle- 
—  - ro, Sc. were menſal and patrimonial churches of the Archbiſhop of St. Andrews; and be. 
 - cauſe be conſented to the 5 ia as parts of the faid collegiare kirk in the Lord 
- Crighron's foundation, theretore he reſerved to himſelf. the right of preſentation to them; 
ſo che acts of annexation. except only the rents, in ſo far as Crighton was Patron, and ns 


"1 
1 4 5 


F farther. See at 61ſt, Parl, 1587, and act 158. Parl. 1592. 240, This erection is rati- 
 * fied by the 55th ack of Parl. 1606 ; the validity whereof cannot be drawn in queſtion be- 
 -- m6 the Seſſion, as was found, Duty, 23d July 1625, Miniſter of Kirkliſton, and penult. 
of June, 1627, Stuart; tho' they be only private acts, without citarjon of parties, and fall 


not under the ac ſalve” jure ; nam par in parem non habit imperium, multo nns the Seſhon, 
Which is inferior, in /upertorem, diz, the Parliament; and where the Parliament Statutes 


aber nullitale alicujus juris, and ſupplies it, as here in this tack, then that right cannot 


thereafter be quarrelled on theſe defeats of the Vant of the Patron 8, or Titular's conſent. 
31%, This erection could not preſcribe, © becauſe the preſentations rom time to time to the 
: Kirk of Borthwick ſtopped it, no more than a modified ſtipend could preſcribe, tho” ne. 
: glected ro be exatted from one. of the heritors for 40 years. And, 4, They were non 
_ * valentes agere, during all the lifetime' of Turner Miniſter of Borthwick, who conſented to 
the faid.rack, and ſo could not > 6 5 it. And whereas it is pretended, that Turnet Mi- 
nifſter at Borthwiek having conſented, it was all one as if he had pfincipally ſet the tack; 
iin which cale it would hape been valid, as being before the act of Parliament 1617, re- 
| ftrajning ſuch long tacks. It was anfwered, It is againſt reaſon and the canon law, that the 
— 


.titular of one benefice ſhould, by his conſenting to a tack ſet by a titular of another bene- 

ice, dilapidate Fe on; tree he muſt do it as having right, e perpenſd ecclefieutilitate z 
tho? the perſonal objection may operate ſo far as to exclude himſelf: And it is an immove- 
able maxim, that preſcriptions run not from the date of the right, but only from the term 
| payment, the exiſtence of the condition, or the ceaſing of a reſerved liferent, or re- 


of _ 
1 other impediment ; as was found 23d June 1675, Brown contra Brown. 
And yet, to take off this, declarators have been fuſtained' that the debt ſhall be due at the 
exiſtence of the term, Sc. Even fo here, either the Miniſter himſelf, or the Biſhop his 
Ordinary, might have intented an action, that after him who had conſented, theſe teinds 
ſhould belong to his ſuccefiors, Miniſters at that Kirk. Only, it is to be feared, a Miniſter 
who has been unfaithful in dilapidating, will neither quarrel it, nor reveal it to the Biſhop. 
And as to the brocard nan valent agere, it takes only deer in impedimentis juris, as minority, 
ahſence reipublice cauſa, forfeiture, and where there is a defeltus tituli, but not where the 
 impedimentum agendi ariles ex falto proprio, as here by Turnet's conſenting: Vid. Anton. 
Faber. in Cod. Salaud. lib. 7, tit. 9. Yet the deciſion in Stajr, laſt of February 1666, 
Earl of Lauderdale againſt the Viſcount of Oxenford, ſeems contrary to this, where it was 
found, that preſcription ran not againſt the Lord Thirlfton, becauſe he was excluded du- 
ring Queen Anne's e liferent to which he had conſented, And for the 
pPractique of the Miniſter of Preſtonhaugh apainft his pariſhioners, it is impoſſible the Lords 
could find that reſcription ran to fave a. null tack, without ſubducing the ſetter's lifetime; 
for then, if a Miniſter ſets a tack of his whole benefice for a fmall duty, and continued Mi- 
niſter there 40 years, his ſucceſſor. ſhould be debarred by preſcription, which were abſurd; 
and the preſcription there, was only of vicarage teinds. And as to the dilapidation, cho a 
greater rental cannot be proven to have been rentalled before this tack, and tho? every dH- 
proportion is not ſufficient whereon to queſtion anttent tacks on the head of diminution; 
et, where the inequality between the value of the teinds and the rack-duty is fo waſt as 
on” rejicit anus probandi on the Tackſman. See act 11th 1585, anent dilapidations. And 


1 ch 8 Sy om liferent be reſerved in the erection, yet that does not give him libe- ; 
FF - ram beneficil adminiſerationem, ſo as to ſet tacks after his death.; for the act of Parl. 1606, 
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due Lords having adviſed this a with the rights produced, Found that the — 
"op quarrelled- being granted to the defender's predeceſſor, > x ris by - the Prebendary of Vo- 

Vile far the time, with conſent of his Patron Lord Baccleugh, and with the conſent of Sir 
© Gideon Murray of Elibank, then Provoſt of the collegiate church of Crighton, and of the 
 __  prebendary thereof, (but the major part of the pre did not fobſcrive.)- and with 
” | the confent of Mr. Furnet then Parſon of Borthwick, and'of the -Archbiſhop of St. An- 
drews his Patron; amongſt whom, or either of them, the right of the teinds of Vogrie 
behoved to refide,” albeit the ſetter had only a liferent : right himſelf, that the tack fer oy "8 
them all jointly i is valid; and therefore ſuſtain the ſame, and aſſoilrie from the reduction; 2? 
in reſpef the right of the Prebendar of Vogrie, rhe letter, was but a liferent, and that 
after bis death the right of the prebendary came to the Farſon of Borthwick, (nota, the 
|  prebendary” was always kept up as a diſtin benefice, even after the death of that Prebend 
et the tack ; and another was preſented Who lived till 167 43): therefote find; that the 
tie duty bf E. 20 Scots yeatly, is payable to the purſuer, Parſon of Borthwick, fince the 
d e bis admilſion, and in time coming. But, upon a bill of the Miniſter's againſt this 
- * Inferlocuzer, the extrücking of the. deereet abjolvitor was ſtopt till November. And the 
e Loids, having adviſed the bill and anſwers,” W 14th. November, they refuſed the ſame, 
. an adhered to their former a ee, ou: he would 8 4 e wehe, and Not. 
e ' contained i in rhe former debate. 
; March 18th 168 5. Daniel Thera, 8 Mr: William Gairden Miniſter of Edinburgh, 
| give in a complaint againſt Mr. David Dinmuir Advocate, bearing,:that he being Procura- 
Tor for the ſaid Daniel's children, made a tranfaction for them with. Forbes of Ballogie and 
| Mir. Gairden, about Doctor Maul's/ money, and yet took the bond: of 1600 werks only... 
= name of one: of the daiighters; whereas they had all a like ſhare and intereſt ; and after- 
_ wards took an aſſignation thereto from her, whick looked like paAum de quota bis, and en-- 
5 dangered Mc: Gairden to pay it twice, both to fim and to the other children. The Lords 
Allg we chem to turn their * bill into a declarator, that the money belonged. to the whole. 
_ bans; a and having, ex officio,” examined witneſſes thereon, they found Mr. David cou, 
Ro not have right ko the whole, but only to his cedent's ſhare and proportion of the ſam. . 


X ++ 
. 


Dioden dic. I be competition betwixt Mr. William Lauder, David Watſon,” and ber 4 
erediters of James Clark of Wrighrs-houſes, on their arreſtments in Mr. Georg A 
bands, is reported by Harcus ; and the Lords prefer Mr. William Lauder, as aving the 1 


'Hrſt citation, out-giving, inrolling and decreer, in reſpect of his prior Mets, the the 
other creditors arreſtments were prior in date, but their ſummons * making forthcoming 
was Tome weeks poſterior to his; for tho” of old, in ſuch a caſe,. they uſed to bring in ar- 

-reſters, who were not in nora, pari paſſu; yet now the Lords conſider the arreſtment only 

das an inchoate and incompleat diligence, and like an aſſiguation un-intimare ; ſo that if a pop: 

"ſterior arreſter g. the firſt decreet, (which anſwers to an intimation) they now prefer him. +Y 

- March 19. 16 86. Martha Lockhart, and Hary Douglas her buſband,, againit the Earl 3 

of Roxburgh, | is reported by Caſtlehill; and Roxbury s tutors claiming the bygone an- + 

. nualrents for the 1 of ſundry years, during which they had lien out without ſeek - 4 

ing to be infeft, ſince Mr. Robert Foullis their author's death, who was laſt infeft, becauſe | 
in ſuch caſes valer ſeipſum. The Lords found, tho”. Roxburgh Was ſuperior of this annual- 
rent, yet, ſeeing the heritable bond from Roxburgh bore an obligement to pay the annual- 
rent, as well not infef as infeft, this was SITIO to a e of the entry; 3 and 

therefore found no non-entry du. 

March 20. 1685. A warrant came from his Maj iefty, for demoliſhing and throwing 

+ down the forts, ſtrengths and caſtles belonging to-the 0 Earl of Argyle in the Highlands, 

_ - Which are to che number of nine, ſome of them pretty good houſes: The fear is, leſt any 
Rebels within the country, or Argyle, landing with forces from abroad, ſhould ſeize upon, 
and l fortify them; and to put garriſons in them would be expenſive, and divert too many 
of the King's forces. Some reported, that there was a private order from his Majeſty to 
the Lord Lorn, to undertake voluntary W z but this ſeemed hard, when he was 

7 convicted of no crime deſerving exile. - 

Eodem die. Gray of Shevize havin raiſed a reduction againſt the Earl of Aberdeen, on 

the head of circumvention and concuſſion, as to the rights of the lands of Menzies of Bal- 
gonie, with an exhibition; he, on a bill, gets the Earl ſtopped from deponing i in the exhibi- 
wy till he ſhould have witneſſes preſent to confront with him, for citing of whom they 

nted a diligence ; but declared, if my Lord was not here .in the beginning of Novem- 

r next; they would then allow him to NG on a commiſſion. at home. 
Eadem die. Gavin Marſhall, Chamberlain to Bruce of Clackmannan's eſtate, for the . 
hoof of his creditors, gave in a bill repreſenting, that the former coal-finks were now un- 
* and waſted . and therefore craving leave to 45 1 new eyes and ſinks, for 


improving 
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1 2 bill much of the ſame nature; bearing g. that the coal · works upon the ſaid Jandg required 
much colt such espenee vo. paid chen; ſo that one creditor is not able to undetgo and 
> manage it; and therefore craving, that they would appoint one of thei. number 0 uſe: 3 
_ formal roup of the ſaid dands and coal, and ſet them in tack for ſuch duty, and ſuch term 
__ of years ther ſhall ſee t, that the, aids work may not decay, to the. Prejudice of the 
_ ereditors,} Phe Lords ordained: this bill co be intimared i in "es Outer houſe, 10 ſee if the 
=. a creditors had ay thing in reaſon'to offer againſt it. 1 F 2 
K:-, © i. John Hay 9 raiſed a declarator, wentiobgd 13th Necember 1684, in 
ES. Pe 24h of his wg James, - fam, pail John Suity was in liege 2215 Mae be made the - 
SE diſpoſition of his whole eſtate in his ſon's Favours, and that he went to kirk and market | 
SEES _unſupperted; after the fame. : Alledged by Suit of Balgone, called as heir, Imo, No pro- 3 
ee; tbecadſe all” theincareft; of kin, uz. Balgone's ſiſters, are not Called. 1 
| Sone, Who is the appatent heir, is called, and that is fuffcient. 340, Altedged, The princi- 
9 difpoſition is nor produced, but only. a edpy atteſted. This being reported by Drum- 
Darn, the Lords repelled: the firſt, becauſe the apparent heir was called ;-. and ordained. the 
principdt diſpoſition to de produced, 'and the defender to ſee it apainit Tueſday; and, 1 0 
Had nothing then to ſay, then they, before anſwer, ordaided a Senne -probat 
: 5 5 _ parties, the purſuer to prove liege pouſtie, and the defender, death BG. 
peer zie pon came tobe conhidered in this cauſe, Imo, If the wity 6 in the 
E ment gef John Suity's going to kirk and market, will not be obliged to depone that de 
1 were with him, and lookingion, all the time, from bis coming out of the houſe till his 85. 
| _ ting to Kirk and market; or if it be ſufficient that they met bim on iſie ſtreet: ſeeing he 
I might have: ug _ upported thither down Hairs, or ſupported. at rug ged graui d, When they 
looked: awa poſe? 24, If one's going aut under night in Winter, zabour-s o'clock, I 
when it is da „ anent going to Kirkand market; for going ta.anyone of tbem 
. 5 WT 0 Na che deſign of it being to make the deed publick, and ſeen 17 indiffer- 
'.____ _ ent'uncancerned witnelſes N the ther way it may be done mol laten 
deſtinely, in preſence only of domeſfick and picked out witneſſes? ata, If on 
ES only require the going to kirk or market unſupported, or if, ad. per ot mem 2 confrematio- 
em ali, he mult not only come to it, but likewiſe return back, free and pnfupported to 
His houſe again, as the terminus a quo from which be ſet out ; for this being Fequired as the 
badge of, fanjty how: can iit be clearly etherwiſe? and what if hethall fall in a ſwoon, or 
k die in che return? 41, If in a caſe ſo tircumſtantiate, women may not be adduced as Wit- 
F - wen , clpecially where rhey.become'ſa neceſſary, by the ſecluding of all men from coming 
F ear theueccacd perſon, whom. they beſieged, ſo to render the probation difficult ;; and 
tte law reprobates mma cawela; For tho it be not like duerperium, here other witneſſes 
1 2 ate not preſent, yet the contrivance is the ſame here. And in the Lady Manceith's'caſe 
| with ber Lord, women-witnefſes were Moyed: to rom adultery 5 rc, if Jan y 1684. 
I . this eaſe decided 23d March a 6866. N 3 
March 2 1685. | Thomas Littljoba. heving gi en in a petition, Webring, "fo his fa- 
F  ; #her Thomas Laiicjohn Taylor, left an apulent eſtate, but it falling into the hands of An- 
=: . ber, Littlejohn and Mr. William Clerk bis two uncles, they have diſlipated and dilapidated 
the ſame, whereanent he hath: compt and reckoning. dependi ing againſt them, and, in the 
mamaeas time, they! inhance and ingroſs all; therefore craving, ſeeing he. could not cloſe his 
compt and reckoning this Seſſion, the Lords would modify ſome part of his own eſtate to 
mim, meao ſempere, to live on. It being anſwered, that the annualrents of his father' s debts 
© _ ers yet unpaid, and behoved to be firſt ſatisfied. The e Lords modified . 100 Scots of 
bw ar to him, after the payment of the aupuslrents. 8 
Todem die. The King's letter arrives, proroguing 687 en f = the oh 5 April 
ow” the 23d-of that month, 'that our ſglemnity might anſwer the ſame day Ne the King's 
_ «coronation in England. lt was debated, if our Stateſmen ſhould ſtay and be preſent at the 
King's coronation bur 1 it was found, it Would be a vaſt expence to 25: themſelves in equi - 
page ſuitable to the grandeur of the nation they repreſented ; and therefore it was reſolved 
they ſhould.nor ſtay it. Some thought, in form, our Parliament ſhould: have met on the 
N 1 of April. and adiourned themſelves according. to the Engliſh practice: but a i proclamation, | 
on the 23d of March, at the market · croſs of Edinburgh, did the turn. with us... 
Arch 24. 1685. The Lords adviſed the compt and reckoning purſued by Glendinning 
Ei and Maxwel, againſt Glendinning and Carſan; and they found, that a xatifjcation of. a 
Wuaadſet- right 'of 3000 merks did not hinder nor debar the granter of the ratification to pro- 
— pay ment upon diſcharges given by the wadſetter, prior to the ſaid ratification; ſeeing 


it was only given in corroboration of the ſaid right; and found theſe diſcharges were Va- 
NC Wenn, A. not _— belive: witneſſes; and 
4 | that 


= and -- * between maſter | 


„ to ſuch. 


8 only competent to the Privy Council, as officii nobilioris, and that not without a 
Poarrant from his Ma) jeſty) and finding that did not prove, they fupprefſed it, 
and referred the libel to his oath; 31, The deereer bears no interlocutor finding t the 
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the wadſetrerthould not voluntarily have ceded the poſleffion, unleſs ne had * 
y put from it; and they found a note of a meſſenger s poinding ſome oxen hr 
. to inſtruct that the creditor poinded them ; betauſe * was 225 of; way + of inftru- 
ment, nor were the letters of pointing | 5 R 
alen dir. Mr. John Elics of EI era Mr. Aichwald Ca Ns 
1 Kilpont, * for. L. 10 Scots yearly er 1669, (When the Nan v ws eſtabliſhed) for his - 
Ws 
 #contribmter,..c« 
mad tenants ſaving procurred a ſuſpenfion thereof upon ation, e. Kilpont gave in 
bil ſhewing that ſuch charges could not be ſuſpended, not compenfation obtruded againſt 
8 for. that were to retard and diſappoint the King's ſervice'; and that the acts of Parlia- 
150 grand 1671 ordained. all Tach' caſes to be diſcuſſed by the Commiſſioners of the 
Militia. | The Lords,” on Redford's report, recalled and annulſed the fulpention ; and e. 
ſtave cue to the Commiſſioners of the Militia in Lintthgow-ſhire. 


5 ""n March 25.” 1885. The fimple Apothecaries of Edinburgh having applied to hs Tow: 
1 "Pp neil, to name, 2'vilitar to their trade for this enſuing year; conform to che Lords ap- 


zointment,” mentioned the 18th of March 1684. And ths ey, conſidering the Phylicians pa- 

cent,  ordaming aChirurgeon -apothecary' to be likewiſe Fate at the viſring the Apothe- 
rg, and an act of Privy Council (7th: January Kft) relative thereto; they named 
Wo viſitors for this enſuing: year, viz. a 1 and a fimple one Up 


this, the Aporhecarics gave in a petition to the Lords, e that the Town of Edin- 
org had vilipended and contemned their authority and act forefaid. The Lords ref 


the Town-CounciP's nomination, and appointed Johm Foulis Apothecary to be viſitor for this 


oor z and called in the Town's Aſſeſſors and reproved them, for giving the Town advice to 


_ contradict the Lords acts, and to vote their decreers-in their council, ſeeing this was it 


- To keep-up the two. trades in one, which the Lords had ſeparated.” They farther craved, ine 


their bill, that the Lords would impower the calling of the Gwple Arwed Iv FINE z 


. wiſitor to themſelves; but the 255 would not grant this. 


March 25. and 26. 168 5. Doctor Cranſtone, as Procurator Fiſcal to or ic 


5 Sterling. This being ful 


tiebatur moram. 50, That he got nothing for his pains ; and fo acts of charity cannot ye 


8 cenſured; to, That within twenty four hours he ſent for Phyſicians to him? a 
de General defences againſt the decreet were, that it was null; in reſpect, it held ay £ 
as confeſſed when he was ,not perſonally warned to-the diet pro conjeſſs ——tho' he was 


ſonally warned to'a former diet. 240, they clandeſtinely took a precognitien, (which 


libel relevant, as it ought to do;— tho the referring it to oath * zacite includes that. 410, 
＋ hey are expreſsly bound up by their patent not to proceed to the fining of any Chirur- 
geon-apothecary of Edinburgh, unleſs one of the Magiſtrates be preſent with them, and 


hy = Shine? whoſe-confent it ſhall not be leiſom to fine them. And whereas it is pretended 


they warned the Magiſtrates to come: imo, It was at an unſeaſonable time, when t 


Were attending the Circuit. 2d, They did not call them to the firſt Court, whereas 


they ought in omnibus aFibus Judicialibus affidere, and not be called meerly as cyphers to "my laſt 


act of fining and ſentence. 4329, The Magiſtrates refuſed ;' becauſe Sie Robert Sibbald the 
Preſes of the Phyſicians declared he would not let them preſide, (which is their privilege in all 
ſuch Courts within Edinburgh,) yea” he would not Mow them a vote, contrary to their 
5 "own Sara 3% 12255 hag 8 1 e of FR on 3 un 
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rtion of a Milicia- horſe, whereof Kilpont-was the leader and out- Mutter, and Efeſton 
form to an act of the ne the Militias Hieſton for himſelf 


Coll We 
- Phyſicians of Edinburgh, having purſued: George Stirling Apothecary, before their 8 
1 for incroaching on the practice of medicine of curing 1 1.79 oung man; and on his not ap- 
pPearing, havit ng holden him as confeſſed, they! fined him in „ 
ea, his ſpecial” reaſons were, 1, That he had not contraveened the parent, - nor 
. malle in R for all he did to the young Student, ſon to Johnſton of Grat- 
hay, was to give him a elytter, and to let blood, which 'are manual operations. Yer' the 
5 Phyſicians . 8lledged, the uſing'of theſe was very dangerous to the people, if miſtaken or 
wrong applied; ſo they would put a neceſſity on üs to call them on all occaſions. 24% 
That it aroſe from an external cauſe, viz. a ſtrain in playing at the bullets, as the boy de 
 lared, and ſo this cure by their pitent did not concern the Phyficians ; diſcaſes ariling 
SY originally from internal cauſes only being made the proper and pri vative ſubject of their 
5 ealling.— But it is very difficult to conjeQure from ſymptoms whence the true and real 
_  caviſe is. 3710. That he was a ſtranger, and no Burgeſs; and their College ſhould not ex - 


41%, That it was in a caſe of extraordinary necellity and haſte, et qui non pu 
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# ; ü A U e e what was yet teſting. Ses more of this. ad February 16866. 3 | 
„ Bey po de. Mr. James Williamſon, Miniſter at Kirkaldy againk Sir Andrew | 


Ibis YE (oe report 


| "Retna Edinburgh 1 8 8 Led of nes he Lon 3 8 chat = 


both the judicative and the executive power. againſt the e and Chirurgeon · a 


«+ thecaries belongs to the College; 3 but in regard. it appears, by the inftrument Produced, | 
that the Magiſtrates were only required ta; aſhft and concur at the meeting of the College 
that lame a o the. ee ohe the Lords turn the decreet inte a libel, and temit the on 8 
d the Calls. with this quality, that in time coming the College give timehy intimation 
„ the. Magiſtrates when they require their concourſe, being 48 hours at lealt preceeding Nt 


their meeting. This ſeemed ſtrange, When che Phyſicians had com ited! ini n 3 
ttzq ſremit it back ie them, not being in an advocat ion, bat a ſuf ni! 5 e 850 | 
Eadem die. In 4 caſe between Elizaberh Pittillo and the Aerie point. . 


: I 88 and much complained of. My Lord Couper having el ſome lands, his 


ec, if the 1060 merks ſtill 
: E e the ſum ſhould be paid him wichin two years, he was content to, N of it. . 


„ The two ears expire without payment; he is afterwards called to a 


ves a declaration that tho the legal was expired, 


and he defends himſelf with the legal which ex, gretiz. only, be had prorogated. conditionally, 


ik de were paid; which fyiling, de was in his own place, Anſwered, It was -odious.to take 

= - : the benefit of the legal, and he had not declared the failzie, (but it was not conceived in 

| the terms of a clauſe irritant, and ſo needed. not declaracor,) and therefore it might Kill de 

2 ed ; eſpecially. ſecing he had intromitted with whe fents, and was paid; but the 
publick n great, he only wanted about 200 merka of his ſum. The Lords | 


would: not give him the benefit of an-expized; legal, but found it ſtill open, and redee 


of Abborſhal, and his partthioners, reponted by Caltichill;; the. Lords find the — wr 
run and Balſuſney beritors liable for akne the Manſe, tha“ he be Mmilter in 


a Burgh. Royal, becauſe it has a Manſe and Glebe, and « landward pariſh, and ſo falls not un- 
1 rhe, 20th act of Parl, 1663 ; and find the tiends of the ae pariſh. are li 


_ ' pairing the quire of the Kirk; "and. final the-heritors-of the acres and 1 
1 able propoxtionally for rep 


able for TC». 


lief againſt the reſt of the, heritgrs of Ki 
amen 


"chiny five. years ago, Was .digjomed and. diſmembered from it, and erected, into a ſeparate 
| pariſh, called Abbotſhall, and bears all thee burdens of repairing the Kirk aud Manſe, and 
_ Furniſhing graſs and foggage to their own Church, and Miniſter; or if it ould be only 


8 reſtricted to 3 8 the land ward pariſh, which yet remains and: continues with Kirkaldy ? 


junction was only quead caram animarym, but nat to prejudge the 
Miniſter of Lebach) he, his ſtipend, þ. ö 


Kirk - i ur ee an . ee 855 e out. 2 Th ten 


It was alledyed, 
other caſnalities, ſeeing. the commulſion of the 


d ys; ene 


n 


1 and b to ay ? 2: oj 5 ada, There were two riots. The Lords, on Heine! J report, 


mund he was guilty of two ſeveral riots; and therefore ſuſtained the Sheriffs deerecy, and 


the letters orderly proceeded for the whole fine. | 

- Eogem die. John Inglis Wright gives in a pill againſt Theme Fiſher, "his. uncle, 

90 that, in 1678, when he Went to London, he gave Thomas a diſpoſition te his 

* in trut, on a back · bond 3 and that by his intromiſſion he is now 
ms owing him, as will appear by the comp and reckoning depending; and therefore, 

_ eraving the Lords 3 either put him in p ſeſſion, of his own land, or elſe name a Cham- 

- hexloin, or or ſequeſtrate the rents in ſome reſponſal man's hands, till the event of the compt 


an e The Lords * this * * — it did no r. appear * u. 


nin are 
wation of the body of the Kirk, unleſs: they: will Quit. their 
ſeats; and find the. Miniſter has right 20 crave:graks to be deligned to him out of the land- 
ward pariſh, . in manner preſcribed by the act of Parl. or the ſum of L. 20 Scots yearly for 
 foggage, reſerving to thoſe out ef whoſe lands the ſaid.defignation ths)! be made; their re- 


Ki Eng; within the Paſith, e the. Ins of : 
ni, IFthis-inteilocutor means that part of the landward pariſh of Kirkaldy, which: 


d more than all 


* 
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wi not * No £0 „„ „ =: 
Buda die. The Magiſtrates of Edinburgh, eon 2 1 . the 1 in = 
Dr. Sibbald; 50 be Profeiſor: Kaen ee College of Edinburgh ; but che falary — 
5 ver condeſcended 4 By the Canon Law. a Churchman cannot get an abſolute _ : 
nation, bur the Bi Fer Fry is obliged to provide him with a benefice and lixelihood. — 
"ol \ Eodene die. ps aha came to the Privy 'Conncil, that about x00, men, well armed and ap- - wt 1 
„had left Ireland, becauſe of a bene for ſuch malecohtents, and landed in the 5 ol 
Neſt of Seotland; : and joined with the wild.fanatics. The Council finding, that they dif 2? 
1 the forces. by ſculking from hole to hole were of opinion it were better fo, * 1 
_ them gather into a body, and draw to a head, and ſo they would get them all together in 
. «ſnare. They had one Mr. Fedden a. Miniſter wich them, and one. Ifaac oo commanded 
chem they had frighted the moſt part of all the country. Miniſters, ſo that they durſt % 
"ay at their churches, but retired to Edinburgh, or to wad s wo; i x was lad: . 
er whole ſhires deſtitute of preaching except in burghs. Wherever they cam. ; 
| ered arms, and particular Lord Demeter houſe... 1 
March 28. 7085. Sir Alexander Forbes of Tacos, A os e of Forglen, © 
. to ide Dord Banff, for taking away à gilded Marer Chpꝗ out of his houſe, 74 8 2 . 
1 reſtitution,” or for the value. The libel was admitted to probation, and wirneſſes 
bu, * _ led thereon, who proved nothing. It was at length diſcovered, that, Tolqubon himſelf - = 
55 3 had ſome years ago given in this cup to « Goldſmith 1 in Aa to bemended; and he having - „ | 5 2 
_  forgotyir was lying there unrehieved for not paying a half crown for it, The Lords getting 
mee of this, pceeded to adviſe the'cauſe ; tho Tolqubon by a bill craved they might delay © 
till they examined witneſſes, who had laid i i in beſide that Galdimith, ſecing Forglen might 
"_ ee in there; and the Lords finding it not proven, they A oileded Forglen, and 
f slquhon to pay 1000 merks of expences;. languam Jemere litig ans; and allowed 
bim at Pri ivy Cour uM . N for defamation. Vid. 30th April 
1 ; 
* | Wn ons is Cato of Carleton and Boyd of Penkill, RS | 
90 1 poſſellion, and found it was proven to be part and pertinent of his 
. land; and re 17 Fenk ind e the e mats te eie e with 1 
FTW O15 4-4 k 
. One having Ira a of I 80 925 to a Lad in Mr.1 Rory . Ken „„ 
e chamber, called Douglas, to be regiſtrate- againſt one Waddel, ho wrote in A 
_ [fame chamber; Douglas gave him back his principal bond, and took a dollar from him in 
hand, with the promiſe of three more; but having kept | 2. Juſt. double of it, he gave the I 
"—— extract, ho raiſing horning thereon, Waddel diſcovered that he was maſter. f 
rinci pal bond The Lords impriſoned thew both, and ordained them to be carried to „ 
wed eh 58 the 3d Aptil, being a market · day, at 11 0 clock, and both their Lugs —_ 
Ta” to it. and 70 ſtand there till 12, with a paper on their breaſts, besring their cheatry, * 2 
falſhood, and unfaithfulneſs in their truſt ; and then to return to priſon, and Waddel to lie 
till he pay the debt; which 3 ,ominnions ſentence was accordingly execure.—Thus little g 
togves are caught in che cobweb · net of our law, which the great ones break thro”, Douglas „„ 
alledgel, that Waddel inticed bim to à cellar to take a chopin of ale; and there, with the 


5 \ \ NE Dragoon, TE 2 wy Tn 11 him : Aut this ape oh h 


_ falſhood.. . a | 
The Cletk- Regiſter upo n this att wine; pe to aui EY part of: "— 
wie und mr it baving gents pro hazard annexed thereto, thro 3 


= | eiſtroting bonds from hls Depare's 
_ © "their being liable for their Bert ſervants, 5 4 may 4 eaſily bribed to ſuch villainies, and 
tj erect it into an office by itſelf, and exact caurion for it; this was to bring. in a round ſum of : 
money from him whom he placed therein. But he having propoſed it to the Parliament in 
7 June 1685, his Deputes gave him a compoſition to continue it with them; and they are 2 
do ſubſtitute a particular truſtee for chat eleet; which ProTones ſome. to regiſtrate their „ 
writs in inferior courts. | | 
Duden die. James Cornwall, of Bonhard having device and. regiſtrate 1he Earl of — —_ 
85 Winton at the horn, as cautioner for Sir Walter * Fm in a contract of ſalt, and my Lord ' 
175 having paid the debt, Bonhard was content the 5 ſhould be taken out * the, Reg 
1 fer; bur 1 Robertſon the 1 


Sh N 40. Tames Turner Cabiner- FO gives. in a bill of - (uſpenfon TP Mr. An- 9 
1 Dean of 2 and his Kirk 1 8 for wan him upon a bond he had =_ 
DE 5 . 5 given 


LP | # 
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=_ cenſures and farigfation for ſcandals, could not be included therein, eiſe a __ $ 
Ws 19 de eil ele: My Lord: e repelled. the Teaſer, and. found the 8 
CCC no 07 - 22 
* = Y 1 The ban of Aberdeen exe 1 4 i t Lauderdale, . Has, 
repard he Wa ſtan, 
13 him In the Vackeibe: 25 The Lords * the evil, "but Kinicd che e to of 
twist tlie g 26th of 1 [pets of. May F e a} the ran * 
Wo pe RG ot 1 W 5 
Bodem . The: ord a bis ane geg th 4 var eing. 
_ they f imended to ode: ide Le deceag'd John Duke of 1 | . | 
"Hort the uncontroverted E 7000 Sterling, of his” renunciation- to be heir, e | 
or other dge-ordinary ; 86 ing that the Lords may diſcharge e there 
4 to. pals. The Lords rind: if any Tach bill "were preéſented, elpe⸗ atly in the Va. 
Aer, that it ſhould be firlt given up to Yeſter to ſce an 9 Ir:was d a 
1 2 at Court would be ' forum rompetens to this: aFugication? For the” 1} 7 AF 
1 . 15 ration domgilii was Häble to the Sheriff of! Mid-Lothian' ; yer adjudication. 


a 


5 bf e of Epaooae 5 


other fines; and that they may be readily anſwered, and not extortioned, the Sheriffs are 
55 0 ſet rales of hay, And and rat, e pat eg te the 3d of 10 15 TO OG BEET 15 5 Let ma- 
f 5 b 6 Det * fy ab es 805 115 45 41 r 2 5 ys Fw Nd 455 ke i e N05 1 4 4 h . 4 P ny 


x 8 hetwixe and the roth of April. Any ſmall 


7 ant ndl their patent. But the under hand defign-was 20 . the Tackſmen of 


wo. yet 4 e ee as alſo refuſed to (aries 1 ; A e 70 He cid | 
hat' theſs being before the Late 3 0 rg oa vhs all ppardoned..: * 4 | 


 realis, and none of the lands lying in that Shire, exce ept Dugaton, dreh is Gene 0 
tte Duchels,) for Muſdlebargh lying in a 'repality{] it Sauer E dates there3and je "= 
Fe he: could mot: den edel before the Sheriff of -Faſt-Lothian; or che 3 
1 Ne 'of Lauderdale, becauſe he” dwells. hot thete p but à cit 'Y ement 
9 80 ſu pr y all that? "Vid. 24th Nova iber 4 4 NY Poon os; . 99 

. Scrimzeor, Lady Fintry, ter one f thetwo heir. p. 0 

5 ny and f Bnk to the Earl of Dundee; ves 1 in A e 
of ekbibition ad deliberan wm, & not | * 

0 ne 5 5 pr N for inſpection, becauſe he chought hs pal not exclude | ber tereſt, - 8 

The Lords ordained the decretr to ge forth, I be did e bit upon oath. | 


"RF : og 4 f n 
3 Ways” 
1 9 mY . 4 7 


| all the Earl of Dundee's papers,) this:decreets.:; 

Falles die. At PRIVY COUNCIL, William Borthwick CE — 
Hay for for breaking the'Sheriff of Eaft-I.ochian's arreſtment, and bis Tioteus taking 1 5 

"rhe charterceheſt, * 'and papers of Cairns of Pilmuir;/bis-apele;- after his deceale, - 

3 was apparent heir and had a difpoſition, and had gutten them ſecured by the warrant 5 
the Sheriff. which the Lords approved of; and ordained the papers 0 be reef roduc 
- Xeler ved: the eon derationief the riot to the concluſion af the aut PF, "4 N 
Ari 4, 168507 The Privy Council were; upon che making un act, to 55 y; do\ 
"es Freneh wine te 16 d. che pint. On chis vccaſion, complaints aroſe of the W 
my, ,thar-rhey | brought home only the e and wort wine; and that they weld 


the Cuſtoms: an caſe; becauſe leſs wine was re ö 
: 1 9. 1685. At PRIVY: COUNCIL; A new: commilior was. produced: omitting 

| incor he former Privy Counfellers, but only Colonel, Graham of Claverhoule, becauſe 
of the diſcords we have formerly remarked ; between Rim and the/High-treafurer, and his 

« bracher. | The pretence Was, that having” married, into the Lord Dundonald's fanatic 

fat „ it was net ſafe ee commir the King's ſecrets 40 him. George Prince of Denmark, 
And Sir Wiifan ruce are added, and Sit William. was allo made Comptroller. of, the 


2 4ttchil} being omitted meerly' thro? forgerfulne! fit was ſent up again to be reformed. 
" There were three other commiſfionsproduced, : d. one to call * the Boroughs: of Scotland 
4 ah account for their'common-good,” Which is the power of the old High: chamberlain ; 
der finding that office'was-annexed:to the "family of 1 ennox, ſo that he 89610 not aſfume 
its name 'with its badge, the Golden Key, he does the equivalent by this commiſſion, ' 26, 
At miſſion'to fix and eſtabliſn a ſeitled rental of the King's property and caſualities, 
ab it may be Kriown and ratified in Parhament.— This may turn Fenn, and force 
new to prodice' charters, as Sir William Put ves did in the Engliſh time. 3110, A commiſ- 
ion to ekamine the Treaſurer ad bis Depute's e whereof Claverhouſe in Peau is 
mae one of the Auditors. . F Bag 
Apen 16. 1985. At PRIYY-COUNCIL. there 1 is an tl W in 4 of Clayerhouſe, | 
And to ftir up the: People to complain of bim, (as Was expected) commanding all Officers 
 md;Soldiers to uy their quarters before they remove, under the pain of caſhiering, and 


* 3 £3 


Ne Sly 7 E 
be = | 


3 5 7 0 ans * oo 85 by men that the mater of" the bill was OT Tries” 


24 n 8 remain ann : lh clo a 


| ie. The convention of the Ro Joroup 
2 25 Miln of Linlichgow d 


they found they could not: paſs over the Provalt of: the Town whors i was held: Then 1 
they deprived Sir James Rochead from being their Clerk, who Was dealing ar leaſt N.. 


. 0 as conjunit;- but they elected Mr. John Richardſon Town-elerk of Edinburgh 

in His place; and: did not ſo much" as conjoin his C 

5 . Wich im. — This was gone . fy the Treasurer 
- . April 20. 1685. The new: commiſſiom of the Seſſton and Juſtice-coure from chit Wing 


. 8 WE e eee 8 5 S , n „ 


par 21-1685... Ar PRIVY- COUNCIL, two 
und and Tarbet Vilccunts. undy is ed 
"of Argyle's forfcirute, as his locality of the money 'which Argyle was owing to Ha- 


hs deen chief of the family. of M'Leod of Herries; tho M\Leod of Lewis conterids 
V this title he has undoubred rig t. to Rae and vote” in Parliament 


8 4 1 | 1 "qua Regiſter he had Hot. 5 | 9 — 73 5 998 15 7 4 v7 DIE PLES TY 2 * 5 725 n + 
. The Laird of Grant gave is a bill; -omp 
=_ e. had fined him in 


merks for ths wife's abſence from the eee 
- "whe There was no law making huſbands liable for their wives ir larities. — 
3 tram a prin eiple of Adlon, but from her indiſpoſition, and the vacancy: 
dhe church. 3tio, As ſoon 36 the Privy Council emitted their-proclamation of the 4th of 
; 4 une 1683, diſch ved Chaphiiny to be retained in families, under the pretence 
_ ſervants,” Chambirkas or Phyſicians, withour licence of the Biſhop, or takin * teſt, 
| he had pur Mr. Fraſer out of Nis houſe; and therefors craved d reQification of his ſen- 
tence. The Lords refufed his bill, on my Lord Kintore, who was one of the Dani. 


. 


{pril 28. mary "The wanker NS. + Ss an re e — 


iin poſture of defence againſt the enemies of the King and Government. The occafion 
| _ of it was, fome Sk py os Chg. come from Montroſe and Borrowſtounneſs, and deponed that 
of = being _ at tterdam, they heard a report of Sedts Ships being freighted for Scot- 
Land, loaded with arms and ammunition, and that the Scots Miniſters: there prayed for the 
1 I ſacceſs of ors rey os yed in the canſe df God. This was conjectured to be 
M«anmouth, Argyle, Lord Gray, and that deſperate party, who were now driven to their 
Wits end, and as the laſt effort, would attempt Toning by landing here. Some con- 
_ cluded it to be a miſtake, ariſing from this ground, that the Dutch commonly hire ſtranger 
bottoms to carry arms and powder, which they privy: ſend o e and to” Ihe 
Tuts ds a god rate. Int it proved no miſtake. = 
April 30. 168 3. At PRIVY. COUNCIL, Alexander Ankle: of Kaon rake 
vii of Arbuthnot, and Sir David Carnegie of Ae now her 6-4 nh to de- 
Iver up to him as neareſt agnate paſt 25 years, (for my 1 Lord Arbuthnot was bur 22 and 
Tutor * law ſer ved, his brother's. les, with their writs, ſhe- having loſt.the- rutory 


and cuſtody by her ſecond marriage. Alladged, 1mo, Some are within 7 years, and 4 
| ought to oath with the mother ; others are paſt pupillarity, and ſo belong not to the tu- 


tor. 2do, The Viſcount,” by a writ under bis hand, had ordained his children to ſtay 


with their mother the whole time of their bine. _ Anſwered, Efto he had expreſsly ap- 
„the law repudiated that proviſion as conta 
poteſtate mariti could not have children in ſus 
Fate; and that this was ſo found by the Lands as obſerved in Dury, 8th March 1636, 
fucceſſurus, and ſo might be truſted with 
their cuſtody. The Lords found, tho Knox had the right of tutory, yet the mother, albeit” 


pointed them to ſtay even after her te · mar 
e ulilitatem publicam; for the. being ſu 


Stuart contra Anderſon; and he was not 


te- Matried, had the right of cuſtody, (which was a ſubtile diſtinction, ) in reſpect of the 
he de 


clares,” if ſne marry again, ſhe ſhall loſe an additional Jointure' he had given her, 


| dues not adhect thrar clauſe to the tutory, that ſhe ſhall loſe it in caſe of her re: marriage. cog 
dhe living expound the will of the dead as they pleaſe. * In caſe they had been decerned to 


give upthe/bairns (as in law they ſhould,) Pittarrow was reſolved to offer to aliment 
dem at 300 merks a Pee to oforc Knox to take them at the ſame rate 


- N 


ayment, to be about with them notch 225 4 e oh 
having mer a at E Edinburgh, Alexan- 5 


t Nay ome 
b e the iqutl ef ultehary . 


ä en . ann, 
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1 eee wherero Landy bad -rifhe 25 donatir 19 Monkland's forfeiture) = 
5 e enen of Giltn. The Regilter was made Viſcount of Tarbet, Lord MLecdd 
=. ſay he intended to aſſume the ſirname of M*Leod;! his grandmotber 7 


* 


| father's enix will and inclination; which they gathered from this, that in he ſame 2 8 


, ſoit to the preſent Provoſt . 15 By 


parents were Sdn ad ee e 
iſcount of Melford, (a piece of land ms 


HO; - 


5 * 


KV . N yy - Foie i Tolguhon: for: | nnn Alc the dhier __ 
| 3 1 bee of h his ſilver cup, as mentioned-/uwpra, :28th: March 1689 and inviting; after For- 
| " had ſworn he never took it; which.was 10 rub the reflection of perjury on him; Tol. 
qubon: being abſent on che ptetence of fick nuſs, and his calumniouſnel being clearly made 
appear, the Council fined him in 20,000 merks, the half to the King's Caſh keeper, and 
the other half to-the- -party, for reparat ion of his; hondur and damages, and ordained hin 
to crave the Lords of Seſſion pärdon. This wasthought-a ſevere. ſentence; for Toiquhon's | 
J 5 Is 5 _ action was only civilis.rei vindicatia, and uh was ſinod in ooo merks already by:. the. Seſh- 
6 on for damage — But o the matter, 1 olguhon' 3 Purſuit Was for their, Which, in 2 
EE. Ls man, as Forglen'i is, Was no leſs by our [ewtban' ſtatutory treaſon, hich — 
W= 8 ae Me" ak See a letter fm hn lajeſ ys in a aca G ORTEwSs — 
* 5 1 7a, 15th July 1686. Pg Wa io SOR Nur * 
Lau. Jobn-Campballof Sncooth;.on ſubicion/ofhis.converſing/ wied Atgpls, ar 
and made priſoner, and his whole papers ſeized upon and Gghtedl. i Wb 
ay 3. 1683. A ſtrict {earch is made chro! he whole 1 A 
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ar. James Rennett the Field: prescher, was, durking De „wich ſome deſien 
n ag N 5 There Ai the 3 e vovered pl GER: 158er Zu eee, 


40 WO 7 ik 


Rs _— n abode: hows 0 my e be I Depute 
= they! ropa ind, ienls = te let). 
H. Node ef Farm in Dumbarton - Hüte is/pyrſugd: ad, Renom arki 

done William Dane DRE 40 29 ao Bothyee-brigge... Phe 
= 5 probation. e 5 n £4S i je 

ER Montgomery of Schmit) d His ne wer are purſved n eee 3 

L ventieles Ke by th the eee eceas d, and alſo 

4 ; they being kept in his father's time, and rhe: W e being nom dif- 
=; e by Aok, er; the 78 never being eſtabl liſhed/ by a ſentenee ane , as 
by > "bis farher could: not: have been macle liable, ſo. neithe ought he. But here 


1 a eee 
-/ pot diflalved by her death. And ſhe alledgrd, that any gonventicles then kept were by 


ber huſband's expreſs allowance, and ſo ſhe could not oppoſe n; and. therefore et Join 5 


metute ougbt not to be affected, but the heir behoved to "be/liable: RR Fit 5 
. 1685: The Magiſtrate: of Edinburgh renew their 28, enjoining.all-inhabitants 
1 to give in the names of ſtrangers lodging with them to the main guard, under the pain of 
3 Sterling; .and to-be-repute diſaffected perſons, becauſe many diſloyal pe — 
3 and promiſing L. 5 Sterling to any loa deep: and apprehender of 4 vagrant perſons... 
- May 11, 1685. The Privy Council, on the news Of Monmouth, Argyle, Gray, c. be- 
5 ing at ſea, and deſigning to land, commandoed all the herjtors of Scotland to be in readineſs 
do wait on the King's hoſt, with twenty days proviſion, and well armed, on twenty four 
_ + .hours ad vertiſemont, whenevds called; and the Militia regiments were ordained to rendez- 
vous on the:1gth of May: Which, becauſe it was the very day whereon the Engliſh Par- 
8  hament was to fit down, ſome oonjectured this ee was all but a ſham: to boaſt 
them; but it proved otherwiſe: For, on the i4th May, an expreſs came from the Biſhop 
=; of Orkney, at Kirkwall, that Argyle bad couched thene with cheee lips; blech, put all in 
„ great conſternation. e 


£62 


as 
* 

L ie 

FE; 


|  _ ing at Glaſgow, and other weſtern places, where it was ſuſpected hewould land; (as he did 
| at Punſtaffnage). And on the 17th of May there came in near 100 men and avamen. priſon - 
cs, whe were ſuſpected for conventicles, £9. and they are either to be delivered to Pitlo- 
dchie, to carry to the plantations in America, or to be ſent North to Dunnotar Caſtle, 
RT | — — was N "ow: 1 5 Marſhall, 25 be 1 nya] 1 like the Baſs) 
J Coniteſs of Argyle was the ſame * ſecuted in che Caſtie of Ediobnegh, Ld Mr. 


P_— — — : r * ag a Bos. ** 
2 * S = 
« * * 


alſo ſecured, as James Rom and Hary Fletcher, Salton's brother. 
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rtood-· houſe, on an aceount ſent fromthe Welt to ĩbe Commiſſionet and Chancctior! — 


5 Ja one of his ſons, with Lady Sophia Lindſay her daughter by Balcarhouſe, becauſe 
by her means Argyle had formerly eſcaped; and his brother Lord Niell were confined: all 
PP hich was done that they might not join with bim. Sundry Burgeſſes oh. Edinburgh are 


| 2 $A Hn the 18 h May, Argyle's printed manifeſto, and declaraticn of his intentions,” e 
5 eo the PR. 9 with oe: ſummons he 1227 ſent to n and ene to come in 
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by the mother 3 he e. 


1 ; The news uf Argyle 4 dein on the 10 s Steteſmen to Cad 4 the e — 5 


ve TUB. 6 0 * x s 675 1's ® $: J 1 0 . „ „ 
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"us 1 is th e 0 aaty Sip! wi Cath | of: 1 . 20 men, os 9 
Went to him, air the pretence he was bond by his « utter to alũſt him Which cannot hligee 


e el King, nor defend him for. treaſon. :\ es enthe:rgth;not- only the heritors 5 "2 
above . 100 Scots Valuation, (as was ordered by t e of the 11th May) but 4 
5 4 herifors,” ate! Within it; are commanded te go out with the jw re un 
army; on borſe:or foot as they can ; and tlie ſaid heritars-under 16 0 7 tho" excem- | 
el i . Fer Are allowed to ſend out one well appointed and armee. „„ 
e , 1685: M the Parliament; the fir pannels in cuſtody; Veing bronght 40; the, bar, 15 by 
whe King's letters a Warrant for eitingethem, with the act, of Privy Council mude theyean, | 
Wee Latin and En lib, wich the exeeutions thereof, cee and wit neſſes 
©. verified aponoath, were:all:read:' And dhe ſixteen abſent panels were thrice called at . 7 
or by a Macer. And the letters of relaxation 3 per ſona ſtandi in judicio were ad, 2 1 
heir I N crav. | e witnellgs n Lend iboth;relevancy-.and proba 8 
5 nd ee eee ere bef nd t _ 85 s Aavocaee cakes procoltati- | | 
ron the reading the. dittay, e Win! Fo 7 57h ow 
Maya 685. At. om; x ment, the libel | pink e Ce — 
Panola 'Hume'of Polwart, ory 6 Bork of Lee and Mr. Robert Martin de. 
4 . I and John Martin his fon; being read, and vote to be relevant toi iufer the pain of 
" _— The Was then led, ig. For proving Sir John Cochran's'acceſſion.to, the | 
-* oy and plot; Alexander. Monvo, ang tons of Monro, Shepherd and Burne. 
| 3 hen the — Parliament were read, anent the forfcicures of the A 
* — and Errol, in the Parliament 1894, Wherchy it appeared, (as alſo 1 . 
= of Gourie's in 1600, and of Robert Logan of Reſtalrig in 160 090 e Parhaments 
dien jadged on notoriety, flight, denuneiations,: letters,” and depoſitions of witneſſes not | 
_ preſent. This was to help the Parliament ver Carſtairs's caſe, ho was abſent. Then 
See Adocate ſummed up theꝛprobation· agaĩoſt him as to the plot 3 and, to n 1 
preparative againſt Ceſnock, he r i de abe vote, if waprobatien * © lad adduced pre. — 
ved him guiley, er mee ene mand. But⸗ there · is: a diſparity ber wen the ca 
"In the har beta adduc d Sie Geooge: Ma f Boll 
s witneſſes to we: the ſecond article of his dictay, * t Sir John 
money from. them to: ſend te Argyle: aftar he was rige. "And this bein 
to the vote, it was carried proven #emine cantr adicentr. Then the third vote being tated, | 
4 the Parlianieat weuld-inflift the pain of treaſon on him; this carried alſo'm the nm. | 
tive. But the Archbiſhop of St. Andrews, before the vote began, ſignified the-Glergy - 
ſolved not wo meddle in can fanguinis,' bur! proteſted it might not; prejudge their privilege 
ie vote hen his Majeſty thought fit. The Biſhop of Edinburgh ada a..pretty-diſcourſe as =_ 
td. tte, Biſheps right of voting in capital caſes. Then the Dempſter pronounced the doom 
i $ 0 forfeiture againſt him; and the Lyon and his brethren e his ans, an _ - 2 0 
| - -truinpets ſounded, and they: rene wed the · ſame at the croſs of Edinburgh. 1 
Phe libel having been alſo found relevant againſt Pol wart, Torwoodlee and Martin, -the oo 
. "Kings Advocate, in dum |probationis, adduced Murray of Philiphaugh, Walter Scot late | = 
Darf of Terras, and Hugh Scot: of Gallowſheils; and repeated .Commillar Monro and Car. | 
„ ſtaits's depoſitions, with the pannels being Fugith e, and the notoriety-of the fact. And it 
| being ſtated in chroe ſoveral votes, if the- libel was proven againſt every one of them or 
1 ©? it was found proven againſt them all. Then they were put l in in one vote, if che 
pin of treaſon ſhould be inflicted on them? and that being alſo ;paſt, the ſolemn for- 
mnalities of foifeiture-were hore viel” = pod; ax Was: eee, er ale wa 
5 Sir John Cochran. r 
Dodem ie. At PRIVY- COUNCIL | a \proclamation zs emitted, chat no neal. nor ats 
1 be-exported tout of the kingdom Pool mo Tune! 1 _y is in the n That hey: 4x4 


— — 


| not. want meceſſary proviſions. 2 ; 
HII. A commiſſion from his Majeſty i is — to buche Earlof Dumbarton, 20 n our - * 
ET. forces: Nota, He is Roman Catholick, and takes not the teſt. His hazard is uy dis. | B 
\ lferenc eſcheat, which if any attempted to ſeek, would be gifted to himſelf. If the *#h 
ty pf the act had been made treaſon, and declared irremiſbble, it would have been more 1 
Certain: but it was alledged, that encroached on the e e ee and: TIE ee | 

- wy: is in combuſtion; Papiſts or any may quench it. «ry end 9 | 
Il. Little of Libberton's Lady is imp for harbouring, 6 bor on bis entern i in 1 


10 priſon for her, ſhe was liberate. 
mah 2 1685. Thomas Stewart of Ceoltneſos libel 18 reall and the As reſtriding 
5 it do exo points, 10, His furniſhing the Rebels at Bothwel-bridge wath meat and drink. 
2445, His reſetting/and'taking back James Alexander his gardener, and other ſervants who 
were in that Rebellion ; it was thus complexly found relevant by a vote, Then five wit- 
55 un e 953 of chem a IRS _—_ 1 777 a voce abe FROGS was gg ee and a ſen- 
e | r 


x 


| nov preſent, dur Far. — lunes bis Clerk Meinte as his d 

May 29. 1685, is by. authority obſerved with ſormons; — "© but e and--fole 1 
1 ty i ih creſs; tho the King "whoſe virth- day i it was be 3 the 2 this _ 
1 _ the r2thoaQ-x672, ordain it to be obſerved in all time coming. —— the re - 
. * ſticutſon of che monarchical ol hot eee nracuioufly made in favours | 
f EE. 4 : 5 of thir Hlands;- RE Oe N ER. 3 e e W N Ka ee = 0 mY WSN N „ 
= Jus 3. 168 5. be PRIVY: OUNCIL by an act declares, that the fear of — 
1 - for civil abe ſhould — 953 excuſe for any who were obliged to: attend the 


Fing's army, but ſupended all exccition oginſt them; becuuſe ifome had ney 
in the Abbey, ended.” motors orator e 
wennn "The dane e aus, „Cn e 01 vc ee bun et — 
. 1 rgyli gs Council; emitted a — -offerin 
NE an ment to all hs common oldies whe had joined with: Argyle, provid == 
2 | 3. their arms, and deſerted his ſervices" but chis did not extend to the hetitors 
Jus 6.1695: The two priſoners tak in Orkney, vin MW Sand dr Mack. 
aer, arrived at Edir „ . And the next day, being Sunday, there was'a * 
2 * le oe ie , de did des . Ce and 6 
" 5 whereupon the iche Regiment ic Edi ar r was inſtantly | 


| ' _ doing diligenceugenit chem.” DRE er He AE Ln 
4 ay A 
with him. MO: e n 7 e +; ved; 6) dag oo 11 e 24 EP; Ws 18 Ft. ty. 5 1 AGE „ 5 5 5 Nn. 
N « great 
ſtir in Edinbur nſton that 79 gyle being forced: to lende the ſea; 5 
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"ag" proclamation: at the ma 
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| „ 8 | 225 2 * ä * 
'to- Stirling. 3x $0 N ITN”! 21 od, ” FEY - * 4 . N $0.1; . * >} T5 T2 +4 J 15 5 4 "op Wie N 13 * 72 ; 5 


Fr 9. 1683. 1 „ Duke of fic thiis, by „ 
1 cited to appear at the Cr Court on ſixty days, to anſwer an indicemetr 
of High Treaſon. It muſt: be ſor crimes poſterior to his'remiſfion from the laſt King in 
Dec :mber 1687 ; and the fee of Buccleugh t was cauld/'not be forfeired for his 
3 fault, his Lady and children ſtanding” in the rightof- it, and he nad only a liferent out of 
5 55 15  ir.—Monmeut landing in England was not ab this time come to our S4... 
> -"+Eedem. die. One bf the Town of Edinburgh's Soidiets;rof! apt 2 . 
Conpny, called Edward 1 with/his bayenet- ſtabs a Violer named Watſon, be- 
cauſe he was ſerenacing in the night-time. with his fiddle eee bury was to: an -Q 
diſcharging it} and (gave him ill 8 ds. He was — rarer ates | 
übel given him, and an _ — Lord 0h con pe rin 
— 10n «CON an 
AD Dau 


1 e him. Wher * e 
| __ reftarivn 5 Errors B. * vrho proteſted 
nmaeſſes, becauſe his confeſſion Io lied; ch be was 4 88 1892 by calling him raſcal, and 
15 3 0 refuſing to 86 to a Commi On- omcer. Tue witneſſes clearly proved the act; fo the aſſize 
returned him/guiley: And be was condemned to be ſhot to death in the College kirk-yard 
on the 17thof June next. Captain Graham his Maſteridealt much, and: offered money for 
3 thment to the widow, to get him off, bur' ir would not doo 
Dioden tempore. By order of the Privy Couneil, the ins of the fiery eraſer fro thro! 
_— the Weſt of Fife and Linroſs, as nearer to \ Stirling, that Gord ee po and: x6. ar ay 
1 0 Hſe" and oppoſe Argyle and his forces. 1 CCCCCCCCCCCCC .. ESA oo a 
Nn 6. 16853. At ' PRIVY COL NCI „ Mr. John Mendes ee is imp ifoned: on 
a _ rſs ground, that having come forth to the King's Hoſt as Heritor of Caimbo;with the Mid- 
| Lothian Gentlemen, under the command of Lord Lauderdale, hen the 20 days they were 
„ _ alle out by the proclantation were expired, hie not only left his ſtandard without leave or 
F focſoof from His Captain, but openly pry e and thereby Wade by he- 
FF _ - ritors te Come away without leave; which was/ſedition-and mutiny. ß. 
Jie ig. 1685. Nes came to Edinburgh, that the Earl of Arp le was nikon niifoncr.” 
1 "They were reſolved to have regimented and armed the College of Juſtice; but this put a 
= bh ea 12 neceſſary, | And, 9 2 che 2oth Janes: e e is brought in are 
5 in SE: tit $4.99 ee 
June 20. 2 At pvr COUNCIL; -Moafleur: Francis Louſmesu du Pont, late 
per at Savze, in the province of Poictou in France, a Hugonet Miniſter, forced to fy 
nis native country for perſecution, gives in a bill, on the th act of Parliament 1669, craving 
. _. tibeny to preach to the French: Proteſtants here, or any others whoſe heart Gud ſhall ſtir 
1 _— — char e * ome] in Vene S one 0am ar A The 


08 d ——— ji wit- 


2 21 1 


e . 71.“ , e , ICI 
ny 5 l * ** — =? q - 2 Fu * 
14 2 J a * 8 
. D > 


1 % A 
, 2 | / — 
- 
a » * " — P p 
: : \ * : * 4 # 
* * , « 55 4 ; z f 
5 | 2 a 4 
3 { 2 65 ; 
* * 5 ? #4 1 
F ; - 4 « > * 
- 
N * i g 
6 * * 
A y 4 * 
. * ; 
: * / 
'% * 5 ? 1 80 . 
: * 1 — * 
1 4 q 
8 &S; f "©. 
at : LY 
- 4 1 - 
if J F 24; dy. » 


#6. CE 2 0 * 5 1 * 5 01 * 5 s» or N 8 E IT $ 1 10 N, Se, OT, 
| 5 Council remitted him to the Biſhops 10 | examine him i if. he ws 
1 N WET ng PALE e Pi Peet 144.4 e N 
| 0 June 24. 1686... The 3 Council ah, et Df ſg cl 0 1 again ee may winks | 
oo rebels who were with, Argyle, and offering rewards to chaſe who. apprehend. and * 
bring them in, dead or alive, viz, for Sir John Cochtane, Polwart, Ge. 1900 merke: — 
to the Bregchers with him, ſuch as Mr. Argher, Ge. 000 merks; for others nne 55 
This s the bannum imperiale. Þ Wt » 5 15 N N 215 W, F563; 5 e Ae S191 e W 8 18 {IE *. 3 
XN ſen df myLord Neill Campbelbs is alſo included in this proclamation, and a reward - 43, 
. 5 : put on his head; but it is alledged he Wag taken and kept h an his will. 80 he 
. 1 either have. A xemiſſion, or a new acts: ſeonte him. n 
One Graham of Lapneſs in Orkney, and Mt. Gilbert Elliot, were forgoriathis: prockimation- 
June 25. 108 3. At PRIVY. COUNCIL, Malcolm M“ Alla Skipper in Leith — 
1 Reid, alſo Skipper there, for beating, and mutilating him; e 4 him by the pri- 
Miez, and rearing them ſo that he pulled aut one of his Rones,. when they were * 5 
lately in che Links of Leith. —In this complaint his wife was moſt — a Reid denied ll 
: - the fact, alledging the hurt might be given to him accidentally in the ſtruggling; _ 0 
_ © _ founded on the defence of res ballenus Juaicata, it being committed in Parliament time, 
1 judged by Errol's Deputes as Conftable, and kee gras fined in 100 dollars, whereof ER 
2 obtained 5 Anſwered, That ſentence was meerly colluſive; and patehed up, JF 
and was only ad vinditiam publicam, being only purſued by the Procurator-F kcal, and not by. 1, 
heparty.griexcd.3 and. the. en had the power of judging  privatiue, yea of e. 
= from all other courts, even the Privy. Council itfelf ; yer if he do not puniſh. pro-. 4 
_ -porgionally,. and with commenſuration co the delict, the Privy, Council may review, it. 
And here it is a moſt atrocieus and inhuman crime, and made capital in women ure %. 
aich, Deuteron. cap. Xxv, ven. 11. And he was in uſe to do it to others, and brag he — 
ick to lay the tron geſt man on his back. Reid had alſo a xe · convention againſt him, for 1 = 5 4 
- proving ! M. Alla was the firſt aggreſſor; and both libels are admitted to probation. Which 2 
being adviſed on the ad of Jaly, they fined Reid in 3000 merks, becauſe they found tbe FI = 
"at proven againſt: him; and ordained him to lie in priſon till he Pays i IRE: was neceſli- <5 
Tate to compone with M. Alla before he could be libe rate „ 
June 25. & 26. 1683. At PRIVY COUNCIL, Doctors Balfour, MMF ity 7: en x. + Fn 
15 * heir report, that they- thought Rumbold was. in hazard of death by his wounds; ſo ge 
8 ordained the Criminal Court to fir on him the N e 6 <hat he may not * 1 
"om. the public execution by his death. 5 ; 5 „ 
Oa the 28th, che ſaid Richard Rambold. Maltfter; i Pete to the ttial. His indict; - EE. 
ment bore, that he had deſigned to kill the late King at the Rye, or Hogſdon, in his re-. „ 
turn from New market to London, in April 168 3: But, in regard he poſitively denied te 


wig „ 


truth of this, (tho ſundry had ſworn. it againſt him in England,) the King's Advocate paſt 
from that part, leſt it ſhould have diſparaged or impaired any thing of the credit of the ſaid - - 
Engliſh plot; therefore he inſiſted ſingly on this point, that he had aſſociated himſelf withthe 1 
late Argyle a forfeit traitor, and invaded. Scotland, and had riſen in arms, and taken ſundr 
Forts, and made war, and commanded as a Colonel to that party which fought at Ari 
© glaſs with the Athole-men, where two or three were killed, contrary. to the 5th act of Pare TS 
liament 166 1 making theſe. deeds treaſon. All this he confeſſed and ſigned; and 
interrogate if he was one of the maſkked Enxecutioners on King Charles 1.'s ſcafſold, he 
declared he was not; bot that he was one of Oliver Cramwel's' regiment then, and was on 
horſeback at Whitehall that day, as one of the guard about the ſcaffold ; and that he was at 
Dumbar, Worceſter and Dune At a Lieutenant in Cromwel's army; hi ſaid, that James 
Stewart Advocate told them, Argyle would ruin all their affair by lingering in the Iſles and 
| Highlands, and net preſently marching into the in-land country ; wherein he had proven a 
| 5 true prophet, but might ſee it without a ſpirit of divination. And being aſked, if he ow] n- 
eld the preſent King's authority, he craved leave to be excuſed, ring he needed neither 
offend them nor grate: his own conſcience ;,. for they had enough whereon to take his life 
beſide. The aſſize conſiſting moſtly. of Engliſhmen in Town, (like a medietas lingue given 
to ſtrangers by their law) found him unanimouſly guilty. So he was: ſentenced. to be exe 
oce.usted that ſame afternoon, He was drawn in a hurdle ; for, laying aſide the ignominy, he 
Woᷣas not able to walk, by reaſon. of the wounds he got when he ſtoutly reſiſted Raploch and 
his men. Then deing hoiſted up by a pully, and hanged a while, be was let down ſcarce 
fully dead, and his heart pulled out, (as was done with Rathillet,) and carried on the 
e of a bayonet by the Hangman, crying % This is the heart of 4 bloody Traitor and 
Murderer; and then thrown into a fire: After Which, he ſtruck off his head, and 
Gee it ſo alſo; then cutted him in four quarters, which were afhxed at Glaſgow, Dum. 
. fries, New Galloway and Jedburgh, and his head put on a pole at the Weſt · port of Edin- 
burgh; but, by order of the King, they were afterwards carried to London. He was cer- 
. rainly. a man of much natural courage. His rooted, ingrained opinion, . was for a 1 A 


againſt monarchy, to mal. which down he thought a duty ind no ſin. And, on the ſcaffold 
| Vol. J. . 8 © 42% „ he 
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e ELL cities 5 the three Kingdoms rig; and rar: 2 his head were a man, 5 
w cauſe. Bu ums were then commanded bene o. 
Ben f 1 ty endogh,.and — Min ers, -bur dock nose of them ts 9 
1 8 | the dae with 8 6 y, T =: = 
C Ade Brixy: Zounci e met, and in obedience to the King's nw 
We... | ondining them to execute the ſentence of death againſt Argyle, wirhin three-days after the 

De NOR deliberated, on the manner, they ordained him only to be beheaded, 


receipt of his, having: 
1 1 and his head to be affixed on the Tolbooth f Edinburgh, Which was me done 
= -. | Det eee ae ſo ended that great man, with his family, at that kim. 
: 5 8 had the news that Sir John Cochrane, and his ſon eg and 
„ Surgeon, 175 vere apprehended at. Gavin Cochrane his uncle's houſe near 1 Kit | 
being diſcovered by Gavin ae e of — 67g ef 
* in the Rebels retiting w lain by ng on the 
0 . i Job, „his ſon, ec. were i 
we Ht Jy, ing ee 20 ſly condufted ther bound 120 dss, 
8 DE Rs 1 150 . 5 gh : 1 Ws . . N * . WY * LOH b „„ „„ 1 [Se 
E- >. : 1 had. r the neat ire 9110 all — -rhit none might de then hindered | 
= Tg ; . the King's Hoſt; tne that tion Was now ov , rt | 
I, Oe a complant given in by ſome; Engliſhmen, _— John Inglis as: 1 8 
1 5 ; hz he bad-uplifted: their effects in Scotland by virtue of Factories, without giving them 
3 A FI: the Privy Council 'ordaingd him to find caution, or elſe go to priſon. = 
u Adam Hepburn-of- Humby, and his brother Nandalſton, bave mutual complaints 
. int one another, anent cutting of the wood, and particularly the planting on the brae- 
3 face at the back of ee zouſe, er e was DP and bis brocer 0 | 
1 po; 5 Ken. was ſubmitted; - N EO bd F 
. 1685. B made by order of the Privy Couneil, t. 9 0 "the 
1 ig laid on ſhips, during Argyle's invaſion, and allowing the: Caine — trade as 
C n 5 providing they 75 baaleeribie to 1 84 n paſſenger: 
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rs' but . as hive _ 
* = Wy 8 15 bes, . 4 FT. fre Ne 4 55 FR %%% nels ute oY 4 bel” 25 * . Ss 2 5 Da 39 4ůͥ $f 
HR... aden die. The Engl ſh packet coming to Edinburgh, was twice ſtopped and 

3 EE. | about Alowick. Some con jectured it was Polwart's:doi g: Others that it was by Sir 
John Cochrane's friends, leaſt there ſhould have been iny warrant from the King by theſe | 
8 "> 25 h Pesquete to have executed him; that the Earl of Arran might have leiſure to inform the 1 
* _ . King what Sir John could diſcover, and fo obtain a countermand. Sir John's ſon, Water- 
If 8 2 at his firſt taking, was of the wild Cameronian principles, wholly diſowning the King; 
1 put his father ſeemed more timorous and penitent. Others thought it was. a clandeſtine 
"Ip 95 tratagem of the: High- treaſurer s, who was now beginning 10 be:jealous of the Chancellor, 

E 5 | 0 find ont gt ſecret oofreſpondence he was keeping wich his brother Secretary Melto 
EE. and his own 0 /%%J%%%% r... IN LT 
- -- «a6 168. At the: CRIMIN AL COL RT. 8 of Dalian * 

E 'F . Des alm of V elt- thiels and Mr. Gilbert Elliot are found g ty of treaſon; the witneſſes 
3 Age ut them were, Sir John Cochrane, who firſt excuſed h manch, as: unworthy to bear wit- 
1 5 ness in any cale, in the circumſtances. he. ood of a forfeited xxaitor 3/ but the King's Ad- 
mm 5 Locate; told him that any were capable dictionis teftimonii. againſt Rebels; and Dumbar and 
hBlacketer the Surgeons taken with Argyle. The crimes. proven were, their converſing 

A = E - Bs Argyle, and l Rs nd e bel, ie in ee "They are doch for- 

= -- Mr. William's pence late Chamberlain to he e of Argyle; nd; * younger 

| 1 n Coltneſs, being taken, the firſt in Orkney, and the other aſter Argyle's defeat; are ar- 
= . _ raigir'd as traitors ;; and Sir John Cochrane, Blacketter, Sc. art adduced as witneſſes, 
1 * | beſides. their on confeſſions of their being in Argyle's company when he came 70 invade 
=” ' "Scotland; They are W and dg ee to be hanged on the 22d of July at the 
3 Croſs of Edinburgh: But But, on my IL. artor 8 interceſſion, t they were reprieved by 
= - "the Secret Couneil, and continued till bong day of September neut, with ſome 


1 


1 . deſign of making Spence a witnaſs againſt Lord Stair and others; and ſome ſaid he would 
= he ſentifor.to- „ as well as Sir 5 Cochrane, and Collonel Ay lift, to Make. a fuller | 

=. Ae of this plot, and who had underhand been coneerned in t. | 
1 5 e die. At PRIVY. COUNCIL, Mr. Charles Campbel, Argyle's ſocemd . belive: 

1 5 585 | taken when lying nick of a fever in Argyle-ſhire; and the Marquis of Athole by virtue of 

his Juſticiary power reſolving to hang bim at bis father's $ gate at Inverary, tho” in a fever 3 

1 "The Privy Council, by interceſſion of ſundry - Ladies, (for it was ſaid he was married to 

'* == 5 = Sophia Lindlay, Balcarhouſe's ſiſter, who conveyed his father in December 1681, 

5 * 5 Edinburgh Cal) __— = wad 1 ui x0 be drought in . rg) 
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* dah oY hs peck Me PREY Campe x ah an Wet 
Ten had foreed to joins with chem, finding they could lurk no/'fong Fez 
b women's riding cloaths to my Lord Dumbartun, and + 
e themſelves, who was fo. generous that he ſigned an order to 3 fg x 1 


with the liberty of the whole Caſtle, and truſted them with the carrying of it wichont -4 ms 

- - © nn 3 — TY Secret nene grudged at this poser my 2 11-109 

e 1 „ F key 4 

RR "any th ing can 1 treaſon, 2 « ſous Pp vb his be ae pee * W 

we as unable to act, as Mr., John Was. One Mr. Griffith 2 Preſbyterian ners ſon | 1 + i 

oY 55 in England who had been with Argyle, was alſo brought in n priſoner,” [© . 

1 Mr. Robert Deans Advocate, purſues Rober Walle cot Merchant in Efinbnegh for OY 
2 riot in poinding his houſe for a ſum, + tho% he Had offered che fate to him Jadicially, _ > 
"tho! he: counted down the monty to him the time of the poinding; to be n bim on £ ET. 
. he being only tutor t d minor, his s brother Har 8 55 = 
ried it away to the Creſs, and poinded it, wheteas 3 "numerata is not appriſeable but 

| 1 ee, Anſwered, The principal and annuals were only offered, and net che ex- N 1 

pences. The Secret Council; becauſe of the extenustions, it to the Pref . 
of che OE ee them e cauſed 5 5 f 1 ert 

"ot r e . 95 s 1 Ks : - 

III. An a8i is | axe * Thenkigiving to be kept, 18 | E 1 

85 defeat ef Argyle and Monmonch, on che 2 234 4 Ju in the diveeſs aue and one 7 

1 bebe. and bells, catinons, and bonefres at Edinburgh | in the e, is Se WO 3 
Jiu ꝛ0. x685- The Privy Cbuncil publiſhed their proclamation fo 3 the ' 
© peace of the Highlands, permitting medio tempore till farther order, the Commiſſion of lu. 
_ Rigiary: formerly giveh, and impewrering chem to ce ce on any depredations the High- & A 
"wn Hove: me . the 2/7 this laſt Hoſt 3 againſt Argyle. This will Horextend,, | 1 

1 *. 21 he Biſhop Mf Edinburgh Ne * rom the King: to he Van - 

„ requiring chem to take 205050 metks; of the bygone annualrents of Moodie's | 

 mortification ad their hands, and therewith: build a lodging and chapel to the Taid 

It was in the High. Commiſſioner's iuſtructions to the daſt Parliament, but was ſtopped 
there. This being repreſented to his Majeſty as an inverſion. 'of Moodie's pious donation; 
ye the Biſhop's friends prevailed fo far äs to procure a new order from the King, that till 
the houſe wure built, they ane him whe annual of That: ſum 'yearlyy which” h 
more than pay Two, houſe- mails. J)) Wl pate? OSLE HD 55 TER» OT. 

Ph x 23: 1685. At PRIVY COUNCIL, an 4855 is mat caxifying all "AIM as: anjent | 
hiphways, bridges, ferries," and particularly that act of the qrh; June 1683; and it of new 

= that rhe Juſtices of Peace and Commiſſioners of Exciſe ſhall be liable, if it be ne- 
glected. a2do, They make an act yefiewing former ones anent weights, metts, and mea- 
_ Aares, and parkiculary that of the 10ch of March 168 2, alſo fring thoſe who fel or 
vorn without meaſuring of it, and declarin g the Linlithgow e to * the ſtandard, 
ut prejudice of any metty between maſter and tenant. 

Juby 24. 1685. Abe. Privy Council emitted a . 015 tins; * 
bought or reſet any of the arms or ammunition lately brought within Scotland by Argyle, 
or his dccamplices, chat. within a month, under all higheſt pains they re-deliver them moth - 9 
_ Caſtles of Edinburgh and Dumbarton, to ſerve the King,” and that they may not after- = * 
Wards be uſed by Rebels. The High Treaſurer ſends back the arms ſent down by: We 1 
Engliſn Merchants from London, as both dear and inſufficient. 

Jiu 31. 1685. The King Weng called over the three Scots M's in Holland to 
England, to aſſiſt him againſt Monmouth, and they being now on a dry march, many of the 
eommon ſoldiers deferred, and run away with their Officers cloaths, money and arms, 

after they had been at the expence of taking them on; therefore the Privy Council by an 

act diſcharged any, and eſpecially the Commanders of the ſtanding forces in Scotland, to 
receive or take in any of theſe Tunaways,' and deſerters, without paſſes from their Com- 

1 5 Hons... and 40 InP them Phe” *y they: be re· delivered to den n 
gut 5. 168. 55 Some of the common ee and other Highlanders taken with 1 

1 ole; are by the Privy Council ordained to be delivered to Mr. George Scott of Pit | 
and other Planters in Eaft New Jerſey, Jamaica, &c. but conſidering that ſome of hem 
were more "perverſe in mincing the King's authority than others, they ordained theſe, to 
dhe number of 40, to have a piece of their lug cut off by the Hangman, and the women 
«difowning the King to be burnt in the ſhoulder, that if any of them return — 1 7 we 
owns 99 5 chat mark and. A" which b ſoreriry was e this Ty” 5 
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# 5 50 2 5 : x their diſloyal principles, or for their being with Argyle, vin. Mr. Thomas Archer 1 
naaiſtet, to'whom a Pygeian and Chirürgeon being ſent o priſon, they declared on foul and 
+... conſcience he was raging of fever,” and not able to. be . 123 N dar and therefore EN 
=} | the continued his-condemnation for ſome days. A 
8 1. Mr. Alexander Shiels Student of Divinity, 5 was: Mak Tot England laſt Winer. "TRE 
= =—_ was before the Articles of Parliament, after much velitation, at laſt conſented to {iy ign the | 


EE _—_— of theſe treaſotiable principles of riſing in arms, Sc. but deflined to wer it; 
=” - which is conform to the 2 3d act of .the laſt Parliament 4685, not mentioning ſwearing, 23 

3 = The Ana haptiſts 1 in Germany i in the Bgors war were tried with the fame Formula, if they : - 
1 TY Y . ound their Princes yea or uo; bur it ſhould be only in alu belli. Stiels would Have en- 
2 * tered a! ptoteſtation, that he ſigned it only! in; fo far as it was conſiſtent. with his duty, but 

A 7 8 5 This Was Aer a rejected, and he Was required to do it ſim * Then be complained, war -- 
** the only liberty of a ſubject being that of the freedom of hi ee and thoughts i in con. 


: WH, ' xroverted _—_ this ſhould: be retrenched; yet, ſeeing authority requifed him, he was con- 


= tent to declare he oed the preſent King, and that it was  unlawfult0 #aiſe war againſt 
1 1 Him, oF! to aſfaſſinate his adherers; yet a man might declare many things he could. not 
3 fs EE. ear and he ſaid, tho he Was a Prefb) Y: 0 T ian, et he Was ag ainſt tlie impoſition and Preſ. 
WM | Fr ot the covenant itſelf; and, at laſt, he lebte ribed the Merten 3 but, in regard he 
* Dad formerly retracted his taking the lad abjuration, and aid he was forced, it was marked | 
* we "now that x; Jn he had done was voluntary; they therefore refolved only to Bani Mm. 


ä 2 5 Three or four, diz. Cunin ngham, Jackſon, and Edward Sic, (who had is amad kit. „ 
* on Amed the Duke of Monimonth Ring,) were ſo wiſe as to on the King, and abjure their 
. 88 a and ſo Were remanded to . char They, might. apply Io, 850 1 65 Council 
1 0 obtain baniſhment. - e I 2 * PEAS : 
Pie zeit of them, = Campbe, Stoddart, Rudel, Manthew, Bren 4. bein 8 Wer. 
1  obſtinate. in their kene or unclear to diſown the lawfulneſs of nung in. arms, and the 
8 = declaration of war; and it being proven againſt them by witneſſes, that they were with 
5 5 Argyle, (tho the panneis alledged they Nere foreed by him,) they were remitted to 
. 0 ee of an allize, and by their verdict were 94 to guilty, of treaſon, and ſen- 
_ renced to. be hanged on the 14th of Auguſt: hut ſome! of them being better adviſed, and 
ready, now on the proſpect of hanging, to renount; - their diſloyal. opinions, poſſtions, and 
nie it was expected: the Privy Council woul& commute their puniſhment. 10 baniſh- 
ment to the Plantations. Some of thoſe, ſentenced: to death, had got « their ears cropt the 
— before, Which ſeemed to make it res judicata, that they; could; not be pennelled for 
TH In their life. As Matheus de eriminibus reaches, pag! 910. et ſeg... Bot, 100, It Was ſaid, they 
= bad thronged in with the reſt, after they bad got their indictments for treaſon, and con- 
FCeeͤeealed it,  2do, Since that pæna as in iced, they bad reiterated their guilt. by refuling 
to on the preſent King ; tho? indeed they only ſhifted the queſtion, aſſerting they owned 
. all kingly authority in the general; and w en they wire put to diſown that declaration of 
war, they ſaid they diſowned all murder, and yet won not diſo wn that paper in . 
1 And Slit land, he knew not if. he was gur King, becauſe new Kings uſed to 


crow ned, and then to grant Jail deliveries to priſoners, and pardons, which 1 he had - 
1 Vet deen. On the 12th, Augaſt, 4 of hir pannels were angeds and Mr. Archer . 
. = . covered, was then ſentenced, and hanged on the 14th Auguſt. VV 
3 5 6 6.1685. Campbel of Ceſnock, elder and Jounger are berate 0 of e on a 
= - remiſſion: by his Majeſty for. their lives only, but nothing reſerved to them or their creditors 
EE: - of their fortunes ; only they had Queenſberry the ee ae 1 ſmall al- 
Eo | lowance out of their eſtate. ,- Vid. ath October 1685. 


= Y 5 Auuguſt 11. 1985. The PRIVY. COUNCIL; getting 1 that _ 5 and 
13 F of coe who were forfeited.. and denounced fugitives. for treaſon, were cut- | 
ting and ſelling their woods on the annexed lands, and diſpoſing of their. moveables, in de- 
fraud of the King and his Fiſk, as thinking ſince they. got no more, they needed not be 
8 ſmall caſualities; they emitted a ſtrict proclamation againſt both buyers and 
ellers-under-the pain of theft and feſet. And the Hig -treaſurer, and his Depute, nomi 
1 nated Chamberlains to all the forfeited and. annexed e ate, WER e co 8⁰ and intromit 
1 = 1 with this crop for the King's uſe. 
ae 1685. At PRIVY COUNCIL, an ag] is paſt | 1 favours ox the cloth n manu- 
= factory - at New-mills, diſpenſing with the late act of Parliament 1685, conform to the power 
F he ſaid act reſerved ro the Privy Council, and diſcharging all Engliſh cloth; providing 
WW faid manufactory be able to furniſh the Soldiers, and others, on three months advertiſe- 
ment. And on the 11th September they explained and extended the power they gave 
1 them to ſeize Engliſh cloth, filk ſtock ins, gloves, Cc. to, . VP." of e , 
1+ 1700 nt: e . faves — e is to be bid. 5 
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MY en 2.1 1, 168. At CRIMINAL, Leier 3 G wo aan Cant Li. 


: 233 no Jrobation. ht DEE 1 TOP 


on this took up a pique and reſentment. * It was 


1 1 Mr. Rory, farting in judgment, pardon, and to 
and on this the Criminal Lords deſerted the 


ons tothe late Argyle. and the Lord Neill Campbell's ſon, are pannelled, and 80 n.. 


_ 4heir-own--eonfellions, ther they were preſent with Argyle in this Rebellion? Nowith- 5 . 1 
» - Ronſig whereof, che King is ſo ee e to them, chat he: ſpares their life, and ordains © 


""them..only. to. be baniſhed, on their bond never.to-return again under the pain of q 5 
Mr. Charles affirms, Sir Evan Cameron of! ochiell was! exping ſe ch... | 
gs his father Fl ax $ 95 


- The Earl of tare Gilles oi 1 0 TP, . 1 5 1 I 
"ſhow of fire and ſword againſt the teſetters of theſe Rebels 3 tho”. they pretended for their 


8 5 that they were. in hazard of. their life ne 2 af. they ſtayed there. And 


Ascordinghy a baſe proditorious murder Was eee 


en We Mark Ker, for 
| egg ance of Rumbol, 5 5 - 


and:remitteld. 105 them. to the HJoſtice- court, for being .on the late conſpiracy: Bur 


11 e fou } e 
"| Whiteford of Blairgubancis ao. Prod, "aug upon. caution: . Bis Str was, that 15 
40085 Rebels had ſheltered a night in a pea nn in idee. e called relet, | 


_ "tho! hedetlared he Knew nothing Of it. 1 „ 


Mr. Spence's.:day of execution approaching. i It was .proroguted.; ad 1 it was thought be 7 1 


"would get a remiſſion, : 70; bear evidence againſt my Lord Stair and others. 5 
| September 2. & 3. At CRIMINAL COURT, Mr. Rory: M*Kenzie of ar Ae. 
| ot? purſues Sir Archibald Kennedy of Cullaine, and others, fat attempting to aſſaſſinate 
Ai, 7 5 .convocating the Lieges againſt him, being Bailic of Carrick, and bearing guns 
_-and other forbidden weapons, and menacing and challenging him to a duel, contrary to the 
As of Parliament. Alledged, 1mo, No aſſaſſination deſigned, "becauſe it was only an acci- 
"canal rencounter om the high way. Ada, His  convocatingy/.and wearing arms, was no 
ctime, becauſe he had a warrant from the Privy . 80 to dommand the heritors there on 
Argyle's invakon, and till the country was quieted. - &uſwered, In afſaſſinio ob atrocitatem 
. Joks conatus punitur pen ordinaria. But the purſuer dedared he infiſted not ad.penam.ordi- 
- ariam, but only to be puniſhed: arhitrari?. The ground of the quarrel was, the King had 
nominate Mr. Rory to be Baike of. Carrick in ꝓlace of the Earl of Caſſilis, who refuſedꝭ the toſt; 
and of Crawford of Ardmillan, who had fled or malverſations, and Cullaine expected it; 1 
bmitted:to the Clerk · regiſter and King's 
aelmaſs head court of Carrick, to crave 
IL. 15 Sterling for his witneſſes expenees; 3 
iet Smphiciter.. There was difficulty to get a 
. of the Juſtices, which is three in vacation time, by the 22d act of Parl. 1684. 
hich act ſeems to infinuate, that they': are only ung to attend the month o. Joly i in the 


13 ; and they decerned Cullaine, at the Mic 


Vacance. 


September ig 168. Ar PRIVY COUNCIL anew aft is me ſecuring the peace 
of the Highlands, and which bears this clauſe, That their thefts and wrongs {hall not be 
= under. The late at of r but that 11951 ſhall reſtore F damages 
and „„ 
September 5. 1 68 5. Some filth having been thrown: over the windows of Patrick Graham, 
Cen of the Town's Company, on ſome Gentlemen's cloaths, and complaint being made 
toithe Conſtables, and they offering to poind, ſome: of his guard came and deforced; where- 


on the Conſtables taking this as an affront, they convocated, and offered to onto the 


court of guard. The Chancellor cauſed cite the Town for this as a riot, qua tenentur pro di- 
 kpentia, and are liable de culpa et dolo frate pacis; and on this pretence, he got a protection 
to the Provoſt, {who had retired to the Abbay for debt) that he might appear and defend 
the Town ; fo the riot was only uſed as a ſham to bring the .Provolt to the ſtreer again. 
September 11.1683. The Town-Council of Edinburgh, by their act, diſcharged a cor- 
- rupt cuſtom, whereby the Town in all their works uſed to employ the preſent Deacon of 


the trade, as the Maſon, Wright, Smith, Sc. who ordinarily exacted double price for their 


| Votes; and they ordained any others who wrought. beſt or cheapeſt to be employ 


September 16. 1685. By an act of Prigy Council, on a letter from the King, his — | 


7 . ys 8 Fe Viv, the 4. October, is ordained to be obſeryed as an anniverſary 
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8 ' Ke : * * . 4. - 


Eodem fempore. Hay of: ee eee — 8 — A befor the We e 


q N 2 Ws i 
: * a 
2 N 
* ' | * * 
* 4 - ; * 
% a. 
** * 15 LY 
» « * 3 
x 4 
« : . ; 82 ang i x4 8 N * - 
* - _ \ y.% ? * * 1 v : * : 5 ” \ Y (ON. <'% 4 
>» Webs e ' * + * F . 5 N14 
J F 7 5 ? 9 v3 * 7 
0 3 * y b * ry * a — " bs % 1 L ? y : % - * 7 L 7 7 
4 58 , * þ 5 1 
; 8 , "FE- 1 5% e A ; ö 1 1 
- 4 . 0 » k 988 IS LM d \ > >; hs” 8 d 6 0 1 ' 
*. ; * * we < tan . 1 od 44 * 0 Lk % +4 < . LS * 
» f , 2 . j i . . [ £3 i * Forth 4 \ ” 
4 * a ns 7 * * 4 2 * 1 9 * 7 \ 12 4 * x: 0 . 4 8 . N wy i 
"© IG 78 * | V 
„ ts * 8 f * y . $4 Fs 7 10 1 Ne KY ff 8 1 is. ; f p 
M1 * * * 2 " — f * 8 1 Yo TM 4 4 Wy * 4 FER i et? : "A x Fe, " 
,, an « a £ * * * "9 . * 3 s 
4 1 a WS : S IBS A 4 $ 
n . ve -: * p 
: 5 ö N BY +562 . : { , 1 
57 0 | fe Rr 8 Of Go, WY LG 4 
2 


„„ doubt ha. 4 if it was this 8 or wy, pa of C 13 - for ng in 8 of 
1 —_— and Baker; and ſome Whey: make i 0 5 day; Io "King. 1 in bis 
* 7 ; " monuſeripts, calls it the 14%mb. „ 
3 September 18. 2683. The Biſhop of”; Ediabargh/ 4 uſpends Mr. Gee wand Tronter, Miniſter 

5 Bo wg 055 2 Edinburgh, for reviling and in language de gave ko George e * 

Dy 8 alledging, chat the Magiſtrates drank their Miniſters G 5 
3 Be © September 21. 1685. Two letters came from his Majeſty ; one adjoneming che Perla. . 
4 225 | N from October {which was its diet) to the iſt of Aprit 1686; the ſecond. to ite 1 | 
1 | election of Magiſtrates in the city of Edinburgh till the King declares his further pleaſure; | 
__ and this being intimate by che Irivy Council to the Fown-Council, it was explained fo as 1 

b, . 5 5 he. new chofen Deacons behoved to retire from the Council, and the old ones come. back _ 
1 and officiate till che King's further will ſhould come. This letter diſappointed Baird and 

1 Tbomas Hamilton's faction; the one having. intended to be Provoſt, and the other Dean 
* 3 5 2 of Guild. It was then dared. that the Kin would either recommend Sir Andrew 
—_  Rawſay, or Charles Marray to de Proveſt+. But Rochead, by money at br 
WM fort, and the help of Worden and Kennedy Comſervator, got alone for Thoain Kennedy | 
_ 55 0 be Provoſt. Vid Ach October 1683. 


1 September 24. 1688. By a ip cial 8 from the King the Hh n-of the face Duke = 
F TY A with Sir“ James | Dalrymple: of Stair; (on Sir John Cochran's 8 delation) and 
=Y Andrew Fletcher of Salton, are cited on 60 days to r Court for tre yy at "oh 
1 | market-crofs of Edinburgh, pier and ſhore of Leit. e 

1 . | ' Oftober 4.1685. There arrived two letters from Hh King to as Privy Counen; 4 


to be: re · 


rl anent 94853 Ceſnocks, ordaining them (tho liberate ſupra 6th 3 

6 1 in the Baſs, notwithſtanding the remiſſion given them, which was only for 4 

ET A; becauſe Sir John Cochran had deponed on their deep guile, "tho? oy Gi 

” + confidence always Nane it. Queritar, How far the remiſſion © ſhout? proce b thens 2 

_ perpetual Pra rg this beiny ho new. e ime.— They 

kram his Majeſty in January 1686 5 
. The ſeccid letver hothinated Baific Kenne 


. en of Eüinber =P „ 
== . angly he was admitted on the ech of October. When they offered to hems hou to him 
b . : _ _ the iennial 5 he faid he was 1 named by the King, band 2 not ante take 15 LY he thinks 


ns Conc aletncs/the Bihar Linlitbgow and the King's Adyocate, as afes- 
En e, to fee 1 election ordetly: done, and that they all take the teſt, Ge. By this we ſee 
3 King intends to aſſume the nomination of the Provoſt of Edinburgh into hos oon hands 
ED = 9.5 as ne of Sa other conſiderable Towns i in NE and 2 e of E. 
EE 5 Ohiber 7. 1685. | There is a e emis over whe Croſs of Edinburgh, 1 
1 Ang all thoſe of the King's feuars, c. who had not paid their feu · duties, and made their 
= - at e Hy r got three months, conform to the FR act of Parliament 
* 88 0 „ IS 

= £4 Outer 1 12. 1665. Sir Durican: Campbell: of Ae Mr. We Campbell 

IE 2s Ae and many others of that ſirname, are cited on 60 days for treaſon in joining 
with Argyle. And being called at Criminal Court on the 14th, December to be torfcit- 
1 ed on probation, were continued to the zth of January 1666. 
= 8 3 'Ofober 15. 1685. At PRIVY COUNCIL, Sir Andrew Ramſay of Abborſhall g gives in 


892 „ 


à petition, ſhewing that one Charles White had bought L. 200 Sterling worth Sf bear 
3 How him, and then fled to London, where he was purſuing him, and being now here, he 
dra ved an order to arreſt him, till he ſhould find ſuffeient 'caution to anſwer and pay what 
ſhould be decerned againſt bim. The Lords ſeeing, by Crawfurd the Counſellor' letters, 
that there was a proceſs againſt him there, they granted warrant, , and accordingly he Was 
impriſoned.” 802 80 more 1 this infra, 28th November current. . 
TDeocen die, George Murray Lieutenant of the King's guard, BY others, did, on the 
. - - 21ſt of September laff, obtain a clandeſtine order of Piivy. Council, to apprehend the per- 
=. on Janet Pringle daughter to the late Clifton, and ſhe having retired out of the way 
upon information, he got an order apainſt Andrew Pringle her uncle to produce her; and 
- ON by a bill, repreſenting 1 it was faium impr eſtabilt for him, ſhe being out of his cuſtody 
er ſui juris, and arrived at the age of 20 years :* They urged that he was contumacious, 
and had put her out of the way; but he purged bimfelf upon oath. Then they preſſed ſhe 
ſhould be exhibited {till, for he being alioq . ſucceſſurus, it was not juſt ſhe ſhould be in his 
_ cuſtody and poſſeſſion, and he had given proof of his negligence towards her brother, Who 
was lately dead, and they had intereft to ſee ſhe was not 5 10 in reſtraint and captivity, 
they being her mother's friends. Bur ſhe having married -Andrew Pringle, her anche s ſon, 
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try if ſhe was in abſolute freedom, or ' under” teſtraiut, (as Was alledged;). betwize - 


5 pe! the 5th November, But, on 2d thoughts, they abridged and anticipated the day, thar 


Wm: he ſhould prodice hee beſecs Ue 5oti'of Octobor"under the pain of $0066 ibis Fd. 


1 Stirling 
Sir John Scton of Garmilten had ſome ſervants wie had been debauched 10 apoltatize and 


5 


* 


f * 3 
EY 1 
* 


NE dit Daly do handle the Popiſh controverſies in general 3- and if they 


Oer 20. 1685. The Synod ef 5 


| Cane: b Monro-the rtl Miniſter” 


hed. There was & report made from the Freſpytery of Haddington, chat 


make defectien from the Proteſtant religion to Popery; and thut not oni 


dy the canons 
ureh, bur by our ads of Parhament, r 2 4%. 1572,) Apottates after admoniti- 
oO N their Paſtor are to be excommunicated. The Biſhop ſigned a warrant. to procstd 

k tber, p Fee excommunication 3 ; tho” it is like it will fleep, This lays alſo a plat-form 


5 itt bis ſpeech oeterel wan in ale Sermens 20 Forbear al perſunal 


X . cerneon's:Sermon to a Catechetick diſcourſe, as. was the cuſtom of the Proteſtant Vhurch 


de France, now ſadly 
Faule, ine, We had che 
Þ * and afſyrance to . os re 


8 That our bears needed not be ſo panical for 
sand providence of God to rely on. 


20% The Kiog's | 
ſome cannot find where NI _ 
3 it.) go, We have ftrong laws in favours of our reformed v 

Leaf 5 he Chime A N ee lee to read a letter ben the X 

OC the ee a brocher ort reprovi them ſharpl N 
"A had fent up to him with the Marquis of Athole, rec ng ing him as 2 perſon ſit to 
2 any truſt, (Wich was tacitly' offering higy to be Chancellor,) and in- 


4 8 


= che K ing 
1 ing the th noe do believe miſ- informations of his Officers of State; and he requires 


8 | „ e 1685 5. James Moodie « Melſerter e gave in 7 bill againſt Willew Craigie 


= to condeſcend hom they: meant by miſ-informers, and who were the Officers acen-⸗ 
=. Alt this was aimed againſt the'Clerk-Regiſter, who had contrived that letter to ſecure 
- Himſelf apainlt the informations. of rhe Chianceltor, aud of Sir John Cochrane, bounded 
out by him. And che King alſo rebukes them for examining Mr. John. Veitch, when his 
cher had left him dloſs priſoner, and had diſcharged any to have acceſs to him wirh- 
2 * King's ſpecial warrant . The Chancellor's deſign was to cauſe Veitch load the 

Higk Treafurer, as if he had connived at his brother's, (a traitor,) ſlipping out of the 
KC: Bat Athdle und the Regiſter brought out U 88 . e thor r 
and canſeck him declare he Eos nothing of it. 

- The Privy Council was much ſtraitened what e to return to the King: Bic they | 
" hr a moſt humble fetter, ſubmitting to his M Majeſty {ty's judgment. - Some: blamed Melfort 
for cauſing ſuch a heQoring letter be ſent to the Privy Conseil of. Scotland. Veitch fall- 


| . ing ſick, and ſupplicating for a Phyſician, they . allow; none to goin to him bit * 


Apotate Doctor Sibbald; which was looked on by ſome as ſtrange. 
 Offober 28. 1685. A letter eame ſigned by Secretary Murray, to the: Biſhop of Edin- 
"i ſignifying that the King was informed that ſedlitious ſpeeches were uttered in the 
Pulpits of b Edinburgh, tending to ſtir up the people to a diflike of the King, or the op 
. and ordaining him to advert ee his i pol He conveened his Miniſters, and 
intimated this to them, that it had ariſen on the publick 5 on p POTN, * 
_ the Ladies of Errol and Meldrum had threatened him, &c. e 

_ Eodem die. By Commiſſion from the Lords of Seſſion, my Lord Cardroſs's eltate i. 
-—— and the Earl of Mar buys it at 17 years purchaſe. The Lady Cardroſs complained, 
by a bill, chat the rental was too low, it bearing no conſideration for houſe, yards, plant 


1 and parks, which in all ſales uſe to be valued; and without theſe the lands would give 


But the Lords refuſed to allow any thing for the houſe and yards, and ordained der 

0 produce her Factory and Commiſſion from her huſband, now in 8 N 
OHober 29. 1685, At PRIVY COUNCIL, Robert Hamilton of Preſmennan outfiles 
Archibald Maſter 6 of Kingſton, for a riot in deforcing the Meſſenger who came to poind- 
his corns ar Whittinghame barn- yard, and raifing the common people. there, and beating 
_ the Wirneſſes. The Lords admitted the libel to probation, but allowed the Matter ten 
days if he had any thing to ſay, in regard by a bill he craved a IOW» ME St 
* warrant to 2 8 a0 to apprehend und. incarcerate him. 


% 4 


of Gairſey, f iewing, that he had reported the Commiſſion granted ſupra, aꝙth January 


| 5 , 1685, with the depoſitions, and craving that they might be pleaſed to adviſe i ſummarily 
Without inrolling; and for their caſe, that they would recommend to Lord Redford 


a- A 
N 


who heard the cauſe, to peruſe the depoſitions, and prepare the report to _ Lords ; which 
tire was _ Se i it wor dire, th. December 1683. 9 1 * 
eue 


* — 


2 


and Hugh Brown, who had alſo revolted.: 3 e, 
eee n men their af" | 
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985 The re Council 6 blk N rhet 0 en. to ghar orgs te: ure chem, e 2 


* 40 


* 


— 2 3 ag CI. } DIS 2s 1 
* % G "of 8 x £ 4 8 - . £of 
WIN * S 22 > 4 # BA "6p, * ”* 2 1 = 
® AL 3 ” — — o yy ws + ol WB 8 _ — 2 4 — 7 
88 3 2 2 n 5 r e See 3 


* 


Xx 
4 + . * + 8 2 

% a. 

4 ; 22 It? * 5%" 1 e 
— 8 2 4 4 TW l - * * wh = 4 
5 © + \ * 

— \ mY o 8 7 2 

2 2 . Woe A} : N A 

— » - 2 7 


4 LD 
in." 


i * . 
"at , 
— 2 
2 5 
*** 


: ” 
3 8 rr 
* — - — 
— — —y—„—- — =_ 


— 


1 
> N 
* i 
” * E P . 
"= . e . 2 — ot EIT — 
* " — — 
— — . U:́.e . OE” _ 
- 


** o 
* 
* X * a DS * m. 
EEE r 
2 
_ —— —— mn. tl 
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© +fair; mentioned 1 fth October 1 % 8 dabled, Clifton: n . tranſacts with | 
' .,_-  'Licatenant Murray, and gives him ſecurity: for eo merke, - to p 
ons, and to get Him and his ſon and daughter-in-law -alloilzieg 
Called this day; and Clifton is abſolyed from-centumacy, and contempr of the;Privy Coun- 
eis orders, auc his bonds” fiven him up; and to ſegure him againit a;paſterior fine, bis 
ot aid His Bride art ned in 50⁰ merks, conſormto the .3qtha of Parliament 160 1, As 
aan unlanded Gentleman only, aud not as yet an heritar and - they. found, the jus . marit;, 
fell not byethe eth act e Parliament 4672, becauſe, tho it Was 4 ee onarriage. _ 
without proclamation, or the Biſhqp's warrant, yet it Was got by a Nen-conformiſt Mi. 
- miſter, (which is che; caſe uf that ach) 0 
3 dn Murray got them a difcharge 


Accordingly they are 


but hy a Conformiſt e in E 
of their fine. 3 * was 3 
November . 1686. A wadſetter-of my; Lord Marſhall's. ing of Ping £ ſum,” and the - 


3 2 7 N | en, er. fuch a ſpecial e of particular lands only, becauſe the,Farl- did Boe 


4 2 thought, if it was an Deritable hond Hechudi 
5 Kinfeftment, it ought Wenner to be regiſt t 


< 


- rites 3 go totally uppuniſhed ; ; et reipublice. intereſt 
Fhe Juſtices found the purſuer might; libel or infiſt-either-of theſe ways. . Then farther al- 
%, That there was no Aqrethought | 
„ and there was a preceding friendſhip, the parties 


urge the ineumbrances epnde Ew n affecting che tlands. affercd, as the och ac 
Parliament 1672 provides. i F EIS 51 


Innungen Where 29880 955 4 te 8 ide n. en bond, Ak the; 


ſings (in Whole, placg u. 


1 are e wk ogy ences AN 5 . e 


e died 1 


thin zthree or 
2 4 r 


9 800 ar-, 


ie to libel, pk tenctur.de 1 wy 10 em. 


el, They had an exculpation-on:thir- grounds; 
felony, but only- a caſual chaudmelle 
Mere os that fame day at the golk. 2d, That what they did Was in their own '- 4050 

1 eee 1 That the Rooks or e (ering 500 ave 


| of it on chir e Ks that be wh within 4 On 1255 bits. boch d deins livid and bs 
with the ſtrokes; but none deponed that they ſaw the pannels give the TS And tho! 
the King's Advocate urged, that this was ſufficient probation ob rei faZique evidentiam, ſee · 
ing there was no other ꝓreſent Who, cud have done it, except one Chalmers: a witneſs, » 
who prevaricated extremely by concealing what he had ſeen ; yet the Inqueſt, tho' taken 
ex vicineto, and who knew. the fama clamaſa, and the pannels attempt to eſcape, found 
them only aun of preſumptions of the flaughter, and referred them to the Juſtices to be 


condignly.p for the ſame. The Griminal Lords demurring long what to do, At 
E od fined cach of them in. ＋ 0 Scots to 18 We, and Dairns as an affythment ; - 
e,, | „%%% en | e ae 


—1 . ind, 


progreſs; the'Lords.refaſed t0-reftrict, the . 


7 
* 


dem all his preteen. 


= * * * * 


8 1 5 
arge of horning to be given, prior to the ſummons? Some Wi. 
erecutors, ↄr bearing à deſtination. of 


wy A * 


4s criming maneant ad ich: 


or [THE 


4 


N been abe to 5 in prifit ll t the 
| imp riſoned,' the Juſtices, on the Ki 
which was not uſual;in homicide, an paye them Freedom to gohome, where they p ractiſed 
and ſuborued both the Aſlizers and witnelſes; and cauſed Mr. Matthew M*K<cll the Chirvr- 
geo, and Mr. Sibbald the Miniſter ſtay away from witneſſing, La Flicbe the French Chirur- 


paid it. er, on as dell firſt 0 and 


Seon being gone to France, ſent a relfificare pon oath anent his wounds. Wo apphed | - 
10 che Privy Council-by a bill, do get 2 mitigation” or diſcharge of their fine —_ at ms 
8 it Was but lanntidim in rixe ſubitanea, and nowa! 'S eee 7 e 


"November 10, 1685. Andrew Atchiſon Wrirer to the Signet purſyes Wilm Laing, 
- this ground, „that 1 had ſubſeribed many letters and ſulpenſions for him, and ſo 
he 1 to 2 5 1 75 8 DG OT Scots for each 11 00 conform | to the regulations 


ec 128 15 


8 


* 


Was Te William Laing's man, and alimented by him; but his Maſter lent him to Andrew 


Wilters were reſolving to fine Andrew Atchiſon, for breaking the act, 


We with them, without putting them to 0 jo there was a pation. for communicating 


| the gain: But the Lords thought it materi ly Juſt, that he who Was at a part of the. Pans 
woe alſo have a ſhare in the gam. $a 


now! found, that an arreſtment laid on in a debtor's on hands expired and preſcribed in 
= as any other-arreſtment.. Queritur, What effect this arreſtment in the debtor's own 
hands has, ie] 4 his being liable in the penal confiſcation, if he cantraveen ? Some extend 
it even apainſt fingular ſucceſſors, who could by no regiſter know the laid arreſtment; Which 
Would ſtraiten commerce too much. Yet ſee Pury, 10th January bags Innerwick core 
Wilkie ; and Seair's Infir. fir. of Arreſtments. 
* Eodem tempore. The. Duke of Queenſberry's 8 as High- treaſurer eek the 
Fes, tho” long ſtopped by the Chancellor, and Secretary Melfort. It is in effect an 13 
| «remiſſion, Fer as Lauderdale and all other Commiſſioners uſe to take. It ſeems they dare 
is rely P the OT, which they doo to themſelves by1 the 3 iſt act of his own Far- 
ament 1685. 3 
5 1. 1685. * "Barbra Bufuet, Rehe 8 Dr. lasen Livingſton. againſt the EI 
HS of Winton, ate x th. February 1685. The Lords having adviſed the bill and an- 
wers, with his bill of ſa penſion of their net decreet againſt him, and the grounds of 
It, they find no neceſſity that the reli& petitioner ſhall now confirm the annuafrents to be 
paid by, the Earl, (as he contended,) but that ſhe find caution to repay the fame, in caſe. 
the debt ſhall not be found due; ie in caſe the debt ſhall be found due, that then ſhe ſhall 
confirm the ſame; and the Lords reſtrict the charge to the fuperplus above the diſcharge 
produced by the Earl; and likewiſe ordain the arreſtments to be purged before extracting; 
. or otherwiſe allow the Earl retention of ſo much of the charge as will ſatisfy the ſums in the 
arreſtments produced; and find the letters orderly proceeded for the ſuperplus, ſufficient cau> 
tion being found as ſaid'is before extracting. Thereafter a bill was given in by Winton, 
and the ſame, and her anſwers, being adviſed on the 16th December, the Lords found, that 
repreſentation i in-the bill, as if their former interlocutor was only for the bygone annual- 
rents, is roundleſs, and that their interlocutors decerned for the annualrents, as well in time 
coming, - ox the dependence of the compt and reckoning, as for the bygones; and they 
adhered to the interlocutor, the purſuer finding caution in terms thereof to repay 3 and re- 
- fuſed to ordain the relict to denude of the right of George Young's debt, (which was one of 
the Earls reaſons of ſuſpenſion,) without prejudice to the Earl to extract his decreet of de- 
clarator of traſt, and to charge the repreſentatives of the Doctor to denude as accords of the 
wy and remitred to the Lord Edmonſton to bring the compt and reckoning to a cloſe. - 
©. . "November 12 1685, News came from the Weſt, that Lieutenant-Colonel Buchan had 
| met with ſome of thoſe ſculking Rebels beſide Kilmarnock, and had killed three and taken 


One of their COD. called e on whoſe head a PORE: Ind been Put, and therefore 
= ._ kept him Wes e Os 


Vor. I. 5 f 5 1 | N 8 


58 Advocate's letter, bad Udets them upon caution, . | 


©. Atchiſon by paction, to fave that act of the Writers. Yer. the Lords adhered : And the 


and colouring —_ 
fresmen; but he tine to acquaint the Secretaries, his Malters, to whom at their en- 


" they "paid of dues near 1000 merks; and yet the Lords brought in their ſervants part þ 


1. 0 x D 8 r $ ® 8 $ 1 0 N. Ge. 9 BM. 


4 , 


N eee or Fink The Lords ed whe fore to be F 85 declare be 5 8 0 5 


Eodem die. Between Shaw and Mactlwraith the Lords Nee a former eee and 85 
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C00 Nell, che ; reac 1 ens pi ahh belt. 
40 4 pot Fg had 5 dee in they new e a enen, 1695, anent the ſupp! 


11 wo Sy exciſe, to be Commiſſioners in their reſpective Shites, for uplifting and ingathering I 
1 that ſubſidy. The letter bore, that che faid act, by a miſtake, had-injoined the faid Com- 
3 5 a milfloners to take the oaths of ſupremacy and the telt; whereaz:by the act of the teſt itſelf, 
= the additional act in 1681; they were de induſtria omitted and left out, ſceing the King's 
vice mult not be ſtapped by that; and therefore he names about 26 Papiſts who were 
_ © Gommillioners ology... and cxecms and relaxes'them'from theitelt, 8 therewith, 
—_— .impowering them to act without. taking it; which ſeemed | A downri t derogation 10 
che ack of Parliament 1685, and not in the King's power for it was fad,” Whatever that 85 
” _  _ * diſpenſation might operate to ſecure them for all preceedings, yet if they atted after it, they 
5 Incurfed and contracted a new guilt. It had alſo another. clauſe, but prejudice to his. Ma. 
Jeſty to diſpenſe with any others he pleaſed-; but ordained the oaths. to be ;impoſed. on all 
1 others; which is conform to the 13th act 1685, ordaining all Proteſtant. Wetters id take, = 
the reſt, The true caſe was, the Duke of 8 when Commiſſioner, had it par. 
”  . #iculpriyinhis inſtructions, 40 ſuffer nothing to pals to the prejudice of the, Roman Catho. 5 
niels more than was: 7 vet Lord Kintore reaſurer epute, and the Clerk regiſter, 5 
pt that dauſe into the 2& of rhe cr which, being challenged bythe King, the Chan- 
EE” E 5 and Treaſurer purged themſelves of it upon oath, ſo it landed at Tarbet' s door, 
Weh made the Duke of Gordon do bim alf the bad offices he could for ſome time. "This 15 
| enter alarmed fome people, as an eſſay that che King intended, 3 little and Mues, to put I 
. Government, and which the thought ſeemed clear. from hi his t. 
. En liſh Parliament op the gth of November 1685, when they fac down. 8 "WY 
= Teaden die.. At PRIVY : OUNCE. Lady | ary Douglas, fler to: the E al of Morton, 
1 e Sit James M Donald of Slate her Ruſband for an aliment, 1 refuſed to co· 
habit with him, becauſe he brough 08K concubines, and ſet them aboye her ar his o 
I table. I Lords modified an ali J hg re he a ne te „ 
II. The Fart of Linlithgow, 2 "A Mr. Alexander, (now. defigning: bimſelk Ea ; 
es of Callender,) having charged James Hamilton Writer, to give up the papers delivered to 
bim by the late Earl of Callender, for the uſe of Lord John Hamilton, 3d fon to the Duke 
_— Hamilton, as mention: 7 5 Auguſt 1685. They "ou were TAs for this when the 
=. x Duke's | Bork WED rarn'd,. do all I NOW come, To d make þ apologies e Ease are ſuſ L 
ED. de ten emport.. We 1 5 ths the "EP 8 by Qu ry's h and l wy 
E ©. - - more, by his brother-in-law Middleton's, had obtained a gift from the King of all che fines 
impoſeck on the Gentry of Murray - hire, Sc. for their Ladies Con venticles, and other irre- 
| . gularities; only che Laird of Grant obtained from the King a diſcharge of his fine. Some 
Thöeught Kiatore might fear an- action of concuſſion, as well as che Earl of, Aberdeen had 
*** felt fro rom Lauderdale on the None fecreet ; for Kintore ſat as Judge ; in fining theſe hericors - 
75 in Murtzy, and yet now takes a right to che fines, which he himſelf had impoſed. 
© November 13. 1685. The 8 of John Hall — James Cleland, mentioned gth January 
© p684, was debated-in proſentio,: and adviſed, The, Lords: having copſidered che con- 
OT e given in by John Hall anent the onergus cauſes of the diſpoſition f ſome goods 
_ granted to bim by William, Johnſton, whereby he aſcribes it to other debts than this, 
herein fines Cleland was bound as cautioner for the ſaid. Johnſton; they found it did 
: em rove._ James Cleland's reaſon of ſuſpenſion, that this debt behoved to by fe one of the 
 caules of that difpolition, and that John Hall was not obliged to aſcribe jt primo loco to this 
ar of Cleland's ; 3 ſeeing the nazrative of the cauſe; of his diſpoſition was general and inde- 
nite, without mentioning one cauſe.more than another; and tho* William Johnſton, was | 
_ failing at the time he made the faid diſpoſitiop, vet ſeeing he was not then a notour 5 
= | bankrupe,: and there was no diligence done by. Cleland the ſu pender, or any other againſt 
_ pil ebe that John Hal was in bona fide to tranfact with him, and receive the ſaid 
4 firion ary appl it to the payment of any debts reſting to him by the diſponer ; except 
„ ie OL ffered o 5 proyen by Hall che charger's oath, wel ſcripto, that the diſpoſition | 
111 grante by the ſaid William Johnſton for payment of this debt charged upon pro tanto; 
1 Stherß⸗ iſe found the letters order y. proceeded.—This ſeemed hard, when it conſiſted with 
= molt 15 the Lords knowledge, that William was then lagſus and went to Ireland, ſo that 
E | \ he and John Hall could not then collyde to James Cleland's prejudice, and miſapply it 
tho there were no legal düligence then againſt him, for he was in effeFu bankrupt ; eſpecial- 
- by ſeeing Jobn Hall did wor fully idee het orher ente. to which he afcribed-the 
diſpotion, aliunde than by his gath. - | 
© Then James, Cleland o, ered to prove 7 that Ilg Hall * given Archibald John- 
ws William's foo, (who would not otherwiſe give up the giſpoſition,) a factory to {ell = 
hele goods, and to * txo him for tue price towards payment of this debt of Cleland's per 
, 2 un. e 0; I Rs a he . Wer the * ; 1 2k f 
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| Aale if he re es che: (po [fition- 


2 y/wered, Thisis-only for any kindneſs he mi 


9 . fuſtain it as relevant. 


jad ng lands, and that there was an infeftment of relief of cautionry; and, alfo of warran- 5 
dice affecting theſe lands, and that the party ic crupled to buy them unleſs the ſame were ei- 
ther purged, (which could not well be done) or valued and liquidated to a certain definite 

tum, which they craved the Lords might do. I his was difficult, and got no preſent an- 

wer; for a woman's liferent has ſome determinate rules of valuation, at 7, 5, or 4 years 
purchaſe, according to her age or ſtrength; bur reliefs and warrandice had not, but ac- - 


1 cording to the probability, ne, or en of an emengent diſtreſs or tem which 
En, either exiſt or not. ph 
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1 inſt A 4 ERR 7 1 8 
having compeared, and Fw hr thac be had given it back to John Hall; and that he pro- 
"duced an exact double of it. And his oath being adviſed on the firſt of December, an 
_ the doubles of the factory and back ticket, wn” 70 before anſwer, ordained Hall to depone _ 
the condeſeendence given in by ties and-his ſtared accompt with William Johnſton, 
William: Johnſton for: payment of his on debt, 
in which Cleland was not Ge to him in che! firſt place, or of both Yebts indliſtinctiy ; 
and ſuperfeded to give anſwer to the 28 hogſheadꝭ of tobacco, or price thereof, 9 
iy Bouden, till the reſult of the proceſs at Bouden's inſtance againſt Baile Hay: +: 
The Lords, on the 28th Jangary 1686, having adviſed John Halls oath wich the 8 
 feribod abcompt to which it relaces,” they found the price of the goods contained in the aflig- · 
nation by Jebnſton1 to Hall, cannot be employed for payment of the debt for which Cieland 1 
is charged; until frſt the other debr (iu which Cle] and is not bound) reſting to him by 0 . 1 
E..- be paid; and found the ſaid debts/ are not fully ſatisfied by that diſpofitionz and - vo 
L found the letters © lerly procceded for the {fans rm in the e At ſo far 
are not yet ſatiched. NEAT, ME 


e Lord Abenden e "oy et Sir William Bees of Ware This ; 
- was 47725 ion of a diſcharge. ol the price of Lochleven g given by the laſt Earl of Morton 
1 William, as being done after he was at. eee which Aberdour, as donatar to 


_ His eſcheat, now quarrels.  Alledged.”  Aberdour has given a ratification of this ne, ml 
daimm or pretend; and Aberdour was not nen 
Ae ado, Alledged,. The dif 


charge is fi CiEit being prior do the gift and declarator, as 
was found in Veitch, Pallat and Maxwef's caſe; November 1673. Anſwered, Payment * 


to the gift is ſufficient, . and * * e exert has any pany: _y 


© November 14. 1685. The debate between OS: Eiphin agſton i in -Git nerton, and James 
| Cleland Merchant in Edinburgh is adviſed; how far he was in tut to pay 4 ſum * 
| In a bond to one Geddes and his children, which they were not to uplife without the con» 
ſent of Alexander Hay; and it being alledged he was dead, - and his conſent with him, the 
Lords found his death needed no probation, being notour- And they having led probati> - 
on, That one of the Geddeſſes was major, viz: a teftificate of his baptiſm out of the Kirk- -x 
eilen“ s book, ſigned by the Clerk, with the teſtimonies of ſome/ witneſſes, that they knew - 
. Him'chele twenty years. The Lords found this probation not ſufficient; but authoriſed one 
_ of his Advocates at the har to be his Curator ad bor eee and to. conſent co LE 
tis diſcharge ; and affoilzied James Cleland from the penalty. | 

'  Eodem die. Miſtreſs Jean Gray having charged her brother Mr. G Gray: e 
on his bond of 500 merks, he ſuſpended on this ground, That he had right to- a vendition 
ol a ſhip left him in legacy by his aunt, the Lady Newliſton; afterwards e to Sir Archi- 
Lt Pamcoſe, the profits whereof ſhe uplifted, extending to more than the ſum charged 
for and tho' the ſhip was in her name, yet ir was to his behoof. The act being extracted 
as if the Charger's Advocates had acknowledged, that any right the had to that part of the 
ip was to her brother's behoof, ſhe! by a bill reclaimed a a it, and craved that her bro- 
ther might be obliged to prove bis right to that ſhip. he Lords refuſed: her petition, in 
regard, 1 mo, The Clerks deponed the act was extracted cles, to the minutes. - 24, Her 
own Agent had extracted the act the ſame way, and craved circumduction of the term a- 
gaiuſt Mr. Charles Gray: ſuſpender for not proving ſcripto her intromiſſion, and ſo had ho- 
mologated the act by uſing it; tho? her Lawyer's conceſſion, and affertion, and her 
Agent $ ignorant extracting che act ſhould not prejudge her. But Mr. Charles having gi- 
ven in ſome of her receipts; the Lords refuſed to repone ber againſt the act, and ſuſtain- 
ed his ground of compenſation to elide the ſum charged for, * far as the diſcharges ex- 
tended; and ordained the Clerk to calculate and compare the ſum in the bond with the 
deceipts, and if they either exceeded or equalled it, then they faſpcnded the letters * 
0" but if there was an excreſce, they decerned pro tanto. 

November 15. 168 3. Ker of Graden and his Lady, gave in a perition, Ina they were 


* November 18. and 19. 166g. The caſe of Fr N r 
dvick Gordon of Gordonſton, mentioned gth February 1684, was debated and advi- - 
we. IS Han the back-bond RA by Sir Ludovick PT i ; 
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the tepor of a back bond afterwards filled up in it, and that the date- bears at Edinburgh, 1 
and yet he Was at Aberdeen at che time, aud that it dad Nee retire i lt was: alledgcd 1 
there Was za true back bond, but it was Joſt. e Py 
_  November'19. 168 3. The debate erweer whe Lord Ballenden i Dundas of Arniſton, | 
mentioned 18th December 1684, being reported b Pitmedden, the Lords found, that John + 
Preſton was not in the caſe of an apparent heir, 140 of N far, under the proviſions : | 
his father, and ſo (notwith - 


| . 1 the zath act of Parliament 1661) he might ſell 24 diſpoſe on his lands within 


1 EE Vid. iith November 168666. 
8 5 ML. The Land ward - Heſhers complain, that the Town-Bichers: had lei ed 


Fear and day of his predeceflor's death, and that the diſpoſition was not -quarrellable on that 
head; the ſon being ee infeft on the ſaid diſpoſition before his father's. death z and found = 
. the proviſions and obligements to pay his father's debes, albeit repeated in the procurato- 
ries and infeſtments, are but perſonal againſt John Tens fiar, 08: not real Want the | 
tow; Ser this topped infra,16th;February.1686. ooo bo poor do 
Badem die. Robert Miln of Barnton gave in a bill, . that, at the. Lodo roup, 
- he had bought the lands of Binny on the late act of e an, 1681, -and that the Writs , 
and evidents of theſe lands were lying in the hands of Sir Alexander Gibſon. Clerk, and 
craving them up. It was anſwered for the Earl of Annandale, and other creditors of Hugh 
| Sinolai of Binn ov 1 hat, under that ptetence, he might make: 100 contrivances:to embezzle 
- the charter · cheſt, and to ahſtract diſcharges and renungiations. of rights which are ex- 


tinct, and ſet them on foot again to ſeclude thier credirgrs, Sc. The Lords granted the . 


 defire: of his bill; but ordained ſome of. the creditors: to. be preſent, th: t Bog , 
- what he got up on a ſubſcribed; inventary-and receipt. BOG 
Eodem die. At PRIVY COUNCIL, Bailie John a Polton, and Mr. 1 ö 
ri ht Advocate, purſue Bruces of Newton and Kinnaird for a riot, in taking away the 
Teinds of theſe lands, tho they Rood. inſeſt in them, aud had a decreet of removing. An- 
Feen An inhibition is the only habile way to infer a ſpuilzie of teinds, and; not a decreet 
_ of removing. Replied, This is not a teind between an heritor and | a churchman, (where 
ini bition is uſed): but a third and teind between maſter and te We {I'm "Loſs . | 


fine — 
caſſes 5 they were ſelling on days allowed 0 all to come within the burgh. Anſwered, They 
ad don Keep the ſlaughter-houſes appointed: for cleanlineſs. by the Town, The Lords or- 

_ chained: them to be reitored; and inclined to favour all who brought. in v W nd; _—_ 


ht ſee 


&70 HE 8 


not have the Townl- men to monopolize ii. OR. 


18 9 . MES 


- November 20. 1685, Robert Burnet Writer to the Seel ſecking 5 „ a- 


. 8 Vietch of Dawick's lands, and the, Clerk ſcrupling, he 77815 it to the Lords, that 
| the ground of it was a bond of relief, and as yet there was no diſtreſs. The Lords allow- | 


cd tte extract of the decreet of adjudication to 50 out, with this quality, that it mould not 


take effect till diſtreſs. This was 2 by Pitmed« 

eeffect it was no debt till there was: 

et dies: incertut, which cannot be the ground 
N being prevented by others, unleſs 4 came in pari paſſu with them on his bond, or elſe 


 . cauſe the diere to e be is bound adudge ; ; Which er may. refuſe, 1 being ſuffici- 
| 5 e ſecured. 5 


edden and others as informal, ſeeing in 
ayment, and is but à conditional obligation, 
any diligence; yet he might loſe his relief, 


iſtreſs or 


> 
12 ** Oy * 185 * 44 105 42 : OLE 


November 21. x68 5. "fie Alegunder Hume. of Renton; urſues Sir Patrick Home bis brother, | 


” for compt and reckotting of what debts he has defrayed by the tack: ſet to him by their fa- 


ther, for paying theſe debts, and yet they were as great now as at the father's death: And | 


tte rental of the lands. being admitted to Sir Alexander's. probation, he had got ſome to 


ſwear on a very great rental, 3000 merks by year more than it was ſet at or ie paid, the 


time of his 5 death. Sir Patrick mainly. e againſt one Dickſon, who in 1677 


being examined, had deponed he knew, not the, rent; but in 1683 being re-examined, is ve- 


ry clear, on every article; and he urged ſundry contradictions in the two baths to infer 


bim perjured, and that Handum eff. priori enamini in this competition, there being jus quac/- 
tum to Sir Patrick by itz” and that many famous Lawyers thought neither of the two oaths. 


5 ought to be credited; I 16. D. de deim. Anſwered, He might remember more in 1683 


than in 1677, (yet the one is recenter than the other) and he might be more fully exami- 
ned the laſt time. 240, Many deponed on a rental tweuty or thirty years ago, which could 


not inſtruct hat it was at Jed Renton's death, thirteen or.forteen years ſince. 3tio, They 


depone not what a room does pay, but what it might if it were well ſtocked and labour- 


ccd, which can be no rule for a maſter; becauſe a tenant. muſt have his own. profit and be- 


nefit (over and aboye what he pays to his maſter) to live on, otherwiſe he could not keep 


BE it. Let the Preſident ſaid, ſuch witneſſes were to be underſtbod thus, that they meant the 


room could pay ſo much-dedyZis deducents,and allowing to the tenant his due. The Lords 


"IO * * 9 ag Nba the, "__ on wi ic Sir Alexander's 


oy 1 1-7 * witneſſes 
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, eporied, was by de: = ace btterbel b Fabel as TP" nor n 
Wo and char 0 bad been a'rental made after Renton's deatli, by I ee and Sir Hary e 
Bok —_ by. both; they "ordained: it.-t6 be produced... and recammended in the mean time 
9 to ſome of their — 5 to ſeitle the parties if they could. + BR 
 . November 24. 1685; The caſe of Sir John Ramſay of Whirctall 5 "BY Caritairs. hs 
£ 5 __ Again O 'Caritairs of Kinncuchar, was debated. 5 preferita and decided. The Lords © © = 
„ chat by the dectegt 16 64, the Aliment is conſtituted to the mother and daugh- 
tee indefinitely, (Wixkobt dediring their ſhares) and that it is thereby appointed, that the 
Wife s infeftment” ſhall be as effectual for the ſaid aliment 4s for her.] Jointure in caſe her huſ- 
bund wee dead; (he. being furious) they found the mother conld not reſtrict che aliment 
in*preſudice. of her Gaugler, after her marriage, by her contract of teſtriction, but 1 N 
1 Wh Purſuers have right te 700 merks, as the equal half of 1400 merks for a. years after 
* marriage; And ſuſtained the defence, chat the morher did aliment the ef i and - - 
e wise che alledgeance, that the daughter, purſuer, is: executrix to her mother, and o | 
dg ae ee wartant the <ranſa@ion made by her in ſo far as the executory.poods extend; 55 9 
1 And alſo ſuſtained che aled geance, that Sir John — as homo 8 the el cons . 5 
bn by his one; 9 e aſſigned a day for proving. nd the ebene prodi | 
ane adviſed by the Lori , "Dare they found the purſuers 10 


5 


4 


rds en the 16th of 
gated the contract af Leſtriction by granting that diſcharge; 3 and therefore Mvilzicd « = | 
de from: any ſyperplus-aliment Sd, ey! than. Ss contained. in the contratt f xx 
"Vid. more ad January 16866. Toe ©, 

The Lord Leſter aud; ging t the ee Dale * Lader 22 8 + 


On 7b 1 Earl of! \Lauderdale's renunciation to be heir, for the L. 5000 Sterling of toche _. 

me. . unpaid ; it was alledged, & cannot be ſummarily called amongſt the acts. This _ 5 Cong 
being reported by Pitmedden, che Lords found it ought to be ſeen in communi forma, the”. . 35 =—_ 

it was on a renunciation; becauſe} | 1990, It was the rſt adjudication, and ſo chere was no 

hazard of Leſter's being Preveened. Ab, The parent Heir tho! {Xenouncing had inereſt — 


0 ſee there were no other lands foiſted into it. 3 
November 25. 1683. The caſe of Mrs. Forreſter «nil Gears Sen was 8 2 | 
De n A wife's' creditors. Who had achudgedd her Jointars lands, purſuing for mails 
and duties, it was alledged, by the huſband's creditors, there could be no joigture, Socanle :. 
2 the contract of marriage, it was only provided © at and on the receipt of the rogherz?” Sl, | 
and ita off the tocher is not yet received. Anſwered,” She was not bound for it, but her 
her.” Replied, It was made payable to her haſband and her, and if he would 950 do dili- 5 5 
gence for recovery of it, ſhe N for in ſundry caſes the Lords authorize the wives, 
_ where their huſbands refuſe concourſe.! - Duphed, That the jus gxecutionts & exaftions ftante p ESE 
 matrimonio was only in the huſband, and Where ſhe can act without him, is allenarly when 
mne craves him to be inhibited as vergens ad 7 inopiam, hut not againſt third parties. Tbe „5 
Lords found the huſband only, and not che wife, liable to do diligence for this tocher, he 
not being perſonally obliged; and therefore aſſoilzied from the reaſon of reduction. Tae F 
ſame was de in February and September 1671, between Corbet and Menzies. BE ws; 
Son dir. The caſe ef Bailie Sütherland and George Wedderburn his ſon · in Au 3 
1 pri Bailie Johnſton, mentioned 29th January 1685, was reported by Forret. The Lords,, 
; ate anſwer te this point, whether the abbreviates ſhall be probative as well for his dif. 5 
charge as a charge againſt him, in relation to debit and credit, ordained Provoſt Curry, 
Bailie Johnſton himſelf, James Sutherland and Gilbert Fife to be examined ex icin, whe- 
ther the book of debit and credit was marked by any of the partners in preſence of al or 
any of them, and if they knew what came of the inſtructions either of debit or credit; 
and if the double of each perſon's accompt was not given to them at the time of marking 
te ſaids accompts or thereafter ; and Provoſt Curry and Gilbert Fife to be examined 
if they got any money from Bailic Johnſton upon the account of Patrick Fife or James 
Carryꝰs intereſt in the copartnery, or upon what account they got any money. from Bailie 
55 Jauner at any time ſince; as alſo,” if they were in uſe to uplift debts owing. to the co- 
partnery, or goods belonging to it, or to receive money from Baiſie Johnſton with. ut 
_ im receipts therefore; as alſo Bailie Johnſton to be examined, what was the re- _ 
n why he omitted articles condeſcended” on which were, not inſert in the abbreviate;: 
and des James Sutherland be examined if he has any particular accompt relating to his , Ml 
intereſt in the copartnery. Sutherland's Lawyers acknowledged, quad nemo tenetur edenrne 
inſtrumenta contra ſe; but. that there were exceptions, where ſome. re bound zo furnima "KB 
charge apainſt themſelves, as Tutors, Curators, Factors, Book- Keepers, J 
and other managers, who could not be charged unleſs: they gave it in; and when they = 
did, it were ridiculous to think their diſcharge given in by: them ſhould alſo, de A 
more inſtruction, prove for them. Vid. 1th January 1686. „„ T 
"November 26. 1685. Agnes Niſbet. contra Smiths and their huſbands; imevrioned 21ſt „„ 
= 1685. The * 888 Redford e report, refuſed to. Nt Nilber: 1 3 TW 
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2 obedience to this ſentence ſhall not prejudge che defender, incaſe they prevail in 


os 7 


Fat. 


Ia 


C —=E this berween debtor and: creditor ſtrangers, but not inter 


the; reduction. of the diſpalition ex, capice lein. _ The Lords refuſed here what they 
are commonly in uſe to, grant, | viz, to oak ſupe eding, extract” gf fuch 4 pealouuble 
Kine as the reaſons of reduction may-be got eue. „ 

Then the principal cauſe. being N 5 "Carle, on the ah we Decei 9 the Lords, 
8 anſwer, ordained both parties Zinc inde to prove the points condeſcended o on rn. 
"I protutoty ot Aberating therefrom, dix. r Mr. Alexander Herrict was the 
dor of their affairs, © or Was any 3 as Care „ 0 Aa 7 adviſer; and-who \ wy NO 
intromitter; and found the fame probable pro eke zoth March 1686. 

"| November 27. 168 5. The-cale of MAmoth ar of ey Mr. William Robe ertſ 
. Inches, Was reported by Lord Regiſter. A friend leaves Marjory Robertfon, Inckie's 
. laugh ter, a legacy f 500 merks ; her father uplifts it, and afterwards marries her to oY 
Be of- 1 "brother, and in the contract of marriage gives her 5000 merks K 
_ 2rocher, but ſays nothing of the legacy, or that it is in ſatisfsckion of all. Daviot now pur 
(ow Inches for the legacy. Aled ed, 1 it is preſumed to be paid, becauſe long poſterior „ 
" Ko he. gave her a large tocher o 5000: merks, et- debitor non prafumitur d onare.” anſwered, 
The brocard is founded on no — 8 4 or text of law, but only the Doctors invention. 
"a2 we eodem. modo R 
tit, there maſt be a formal and ſpeci - diſcharge of it. 3tia, The contract matrimo- 
3 does not ſo much as bear that the ehe ſhall de in ſatisfaction of her baitns part and 
tion natural, Jo that Marjory after her father's death was ereditor to the family for her 
itime and ſhare; of his moveables; ergo, if the tocher be not in ſatisfaction of that, # 


4 -ſhe may ftill claim the legacy left her by a ſtranger; and his not inſerting th 


3 ſhews he inde not to fruſtrate her of the legacy; and the paying it 


y che Er 
Pr eſumptio hominis, which is lided aliis fps ef frafumptionibus. 40, 


The brocard 
' parentes e liberos; for law 
El} the father” 8. affection to be ſuch, Thar he. will not diminiſh what his children had 
Wn right to by the gift. of ſtrangers 5% The maxim takes du Place in Profetti- 
_ Fiis'a pant, but not in Jovi be from ſtrangers, . as this legacy is. 64, A tocher in 
lat in no donation, quia pater filiam dotare tenetur, toi. tit. C. de dot. promiſs. and that on the 
- F5th- er 1682, John Grant and Flizaberh Gilchriſt, purſuing Robert Pringle for her 
_. ocher, 'who alledged, that he had given her honſhold-plenz ng tothe value, the Lords 
. the ſaid e did not compenſe hoc loco, and that his affording borſes. and 
. cats to carry it away ieren it was pifted 3 and ſo the brocard did not hold Bere. 
Wap To the firſt, that the een 18 founded in poſttive law, viz. Ou donatio ſa· 
Re gen JaBtationis 20 Ailapidationis in dubio L 25. D. 4 probat. Te 
Ae 2 cy is alſo taken away ſcripto, . . 'by the contra of marriage. To the 
86... The Neto in Ti Faction is not ex neceſſitate juris, but ad majorem cautclam, 20 prevent 
*- ions from covetous and ungrareful children; and the tocher can only be afcribed in ſa- 
0 of debts ab ante, as this leg: J but not of the legitime, which is poſterior, 
and comes by ſucceſſion. ' Fo the 475, By the Civil Law parents were bound to tocher their 


5 


* 
* % 
. A 8 . 
3 - o 
* on 
. 
* 


calllgauur, und "therefore the legacy being 1 in : 


children, 4.19, D. de ritu nept. but with us tochers are donations nulls jure cogente; for a 


moral or natural: obligation hinders not bur it is ſtill gratuitous, unleſs there was a civil tie 
D and if nothing were a donation but where there was no tie at all, then there 
mall not be an abſoſpte donation in nature. To the 5th, The legacy is not taken from her, 
dat more than remunerate by the poſterior. cocher. To tlie 61h, The! A tocher be onerous 
guoad maritum, ad ſuſtinenda onera, yet it is free as to the farher payer, . And, in Pringle's 
55 the nga a 19 was but zenia ef dund nuptialia, which never uſe to paſs for pay- 
ment of = tocher ; and they were not res fungibiles, bur ſpecies „ rn and 
ts could not! e in folidam to compenſe the tocher, a liquid ſum, | 
The Lords adhered to their former interlocutor in March laſt; ind in regard; of the 
pPractiques, and contract of marriage produced, bearing a tocher of 5 5 merks to have been 
08 by the father, they allollzied the defender fmpliciter from the! acy now purſued for. 
November 27. 1685. The debate berween Sir Andrew Ramf: 8 *Abbotfhalt and the 
Town of Kirkaldy, mentioned 27th January 1685, was reported by Harcus. Their rea- 
"ow of ſuſpenſion againſt his deerect were, io, That there never was a term aſſigned te 
_ he Magiſtrates to ne, and fo they could not be holden as confefſed, nor = term 
 :eircumduced againſt them. 24s, The abſtractions only concerned the tenants and pof. 


1 and not them, the maſters. Jia, This common muir was à part of: their borough- 


"+; 


416, The quantities of the grana ereſcentia were exorbitantly libelled. ' 
eee the , A day was aſſigned to the tenants of Boge, and fevars & Balſufney; 
and, in contradiſtinction to them, the ſame day was aſſigned to che haill other inhabitants of 
"the burgh of Kirkaldy defenders ; ieh certainly comprebends the or.” Ads to the 
ee th ee as we 5 aftic | be bel 


— 


— 


5 


14 


9 Adel ef che loch, and bad only bullt the loweſt f 


| n . © dation, but kept ſo many feet diſtance 
8 1 | ords demurred on the point ef right, that nothing could im 


8 


1 5 y . * 4 
7 <6 ule them Kindly?” - 3 7 ; 


WE nn e is "008 1 DeriGois; 20h Pecs ® ds Ea of. 
Call contra the Sheriff of Galloway. vet here there wat a ſpeciality} for, 100, They had 
not taken their tenants obliged in their racks. to come to the purſuer's mill, bur, on-the 


- contra „ had fer their land ds free. 2do,- They had. not proponed this defence in the de- EY ; 5 
Ts \ bar all along maintained their tenants as not liable, and ſpun out the debare fot n 
Leit, during which time the tenants are either dead, removed off the gronnd, or brekka 
"we inſolvent; and ſo they having maliciouſly defended and prolonged the action, they __ 


dome perfonally- liable ; and Haddingron, in his-Deciions, 15h June 1619, Lai rd of Bal. | 


© nagoun againft Monro, tells us, one was found liable for the violent profits ſa = © 0p : - 


"We; that he had maliciouſly defended the tenants inn removing, 3%, Nu che ſam/paid , 
2 che tenant, che maſter is certainly intromitter and 
türe. Vet Where it is payable in money rent this is dubious, ſerin the maſter gets not the 
a corpora, {which is the ſubject out of which mulcure is payable,) yet Sie brevis manus, 
et quia furregatum ſapit natur am, Oc. he is reputed to intromit with 178 Victual itſelif. Io 
ah 34, Thir lands lie a mile or two from the Ton, and ſo are no parc af their borongh- 
2 e To the 45, When this bill was preſented in the/yacance, 4 com {pace was 
555 wed them to prove the true rental, and they were arenen d but did ijt 
© Hob, e they were not leſed by: char libelling... * The Lords repetled the reaſons of 
- Wh 4 and inen | Abbo | 


Dodem die. At advilng the racſe between 3 Mes Bale Thomas 3 
ape 28th February 1684, it Was alledged,” io, What he did was aufore pretore, 
* the Dean of Guild's jedge . He ep ra, pra 240, That ay damage her 
© "houſe ſuffered Was ex vitio eue if od $21 Vit being near the Cowgate old 
Joch, they had not taken the ation a7 — gavel below the ot of the ſlimy chan - 

L y of it of mud, or cat and clay -Þ rb 
: 7 e Dean of Guild, in ordering a houſe of 14 ory high, to be pinned 9 to cruſh 


5 . was not 'prifer but. pre; and every one cannot or boil e ee, e mah 


itheit purſe can z and af you” lar a wall tendet, yon ſhould not 0 digged under its foun+ - 
'E as in the Roman Law ; L. 5. C. finium regund,” The - 
pede Bailic Robertſon i /uo 
Autan, this not being properly æmulatio vicini, where ibi prudeſt licet alteri 'noceat ; but 


5 1 recolnmetided to ſome of their number, to move him to give the woman ſomerhing by 


"way of coinpolition.. „ LEE 
ut that ede no es, the Lards adviſed the wut, ro Ng on the 19th = 
er 686, and found it proven, that the damage which the. purſuer's houſe has received 
4 ben bed by the building of the defender s houſe; and, before anfwer, as to the 
making up ef the purſuer's 42 they allow a mutual probation to both parties, to prove | 
d condition the purſder's houſe was in when the defender degan to build, as likewife-what 
mall or rent the ſaid houſe would give now, if it were in-as good a condition as 1 ir was in 
at the time when the defender Robertſon did begin to build his new houſe. 

. "November 28. 1685. Abbotſhall having i 4 Charles White, as RENTS. "= 
gh October laſt, by warrant of Privy Council, he ſteals out a decxeet of cg bonorum, and © 
© thereon charged the Magiſtrates of Edinburgh 10 ſet. him at liberty. Abbotſhall being in- 
formed, ſuſpends on thir 5 11980, That he was impriſoned by the Secret Counci'ss 
Warrant, and fo he ſhould apply to them. 2do, The exccutions of his ſummons were falſe. 
Then Charles gave in a bill, craving he may either be alimented, or ſet at liberty; or the 
ee ſummarily. diſcuſſed. Abbotſhali anſwered, He was content to liberate him, if 
he would find (if not cautio judicarum ſolvi)-at leaſt judicio Alti, to abide all the diets of pro- 
© eels, and not to fly as he has always hitherto done, oth here and at London. The Lords 
_ refuſed his petition ; and, on this occaſion, made an at of Sederunt, which is printed anent 
Proceſſes of ceſſio bonorum. 

Eodem die. The Lords adviſed the Ton of Glaſnow's bill againſt the Archbiſhop of 
St. Andrews, with the anſwers, anent the 20,000 merks bond, given by them for the rack 
al teinds he had ſet to them. Their objections (wherein the Archbiſhop of Glaſgow joined 
wih then, to ſee if he could make the caſuality to fall to be in his time,) wear, tm, That 
the biſhops were but adminiſtrators, and may not dilapidate; and he was in fuge to St. An- 
. 245, That it was ſet tempore indebito, ſeeing the former tack was nor fully expired, 

+ but had a month to-run.—Anent which, fee Craig. feud. pag. 205: Davy, a6 a6th July 10 *. 
- Biſhop of the Iſles againſt Shaw; e eee 161 2, Home 5 and penuit. June 
167 1 Balfour againſt the Parihioners of Cardr 7 

The Lords refuſed the Town of Glaſgow's bill, reclaiming paint the ny 1 the 
= of 20,000, merks, for a tack. of teinds not worth 500 merks by year; which was 
taken by the laſt Provoſt Barns for his own Ws whey he was Rs in Oo mg Archbiſhop | 
_to 1 Provoſt, and when he was 9 . 
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* | ſummarily hear and diſcuſs her cauſc. Her hone: as Nee, Low Saline 8 ſon- N 
2 Vd, a th February 686. n 


. 48. ads Witte Lt 


eee 
EN: 4 made by Gib the defender, ald 
men appointed co vilit the work; : 4 "Suc-chere 72 2 leſion | to the minor by Letting 


0 ” 1 44 3 
7 4 7 ; i 8 2 
n 5 9 ; | 
. x 4 - 
- Pl . 1 * 0 2 4 482 1 75 $ 
p * eg - 


25 1 


ve 110 Proc 
25 James Gib Maltman in Leith, This Wan reduction f a tack. en capite 
is et gt. © Anſwered, It was profitab 
eontended, tho? rhe: impenſ were never ſo wtiles or „ yer I the heritor having pro- 
wn Jou de repair, you was in mala ide to proceed. Ræplied, He might proceed here do. 
me; becauſe Gib rhe Tackſman hd alſo the heritable right difponed/o-him. by 
me Thomſan z and tho“ there was 4 reduction of it depending on the ſame head E 
minority, yet it was a title god enough to ſuſtain- his neceſſarꝭ 3 ay and while | 
it was feduced: Which rhe Lords found relevant; and even allowed the;poſterior der 
3 notwithſtanding they g * * expended alter eitation, and che e taken by WII. 
„ becauſe it was proben the were profftable. The words of the ebene 
were? & The Lords baving conſidered the tack guarrelled,. with the dep of the 
duced binc inde for Nee accompts-of the building and reparations 
en Hy the- curators, with the report of the kradeſ- 


eee, 


the aid tack, and that the money :waired | out by the defender 
. tions, u, not only the L. 131% Scots firſt given: (rg but Allo abe L. 326 laſt waire 
1 the defender, were profitably! expended for he a of the . le =the-rent o 
= . being confiderabiy N EOS; Ang chere e aſſoikled from the 1e. 
Te F n. . „ OTE 5 2 


1 +6 * 


eite Lon . auch ede bene Wee pda of December, 50 


"= . I = 3 Was r to 9 prove i was +4 Jace 


A Aue and in rem benſam of the minor, (pid. 15th January» 1684.) and 06 -had: ſuc - 


„and the term was circumduced againſt; him, agd the minority proven. Anſwered, 
Jane 15 was not concerned in this reduction farther than that he gave John, Thonfon. a 


bone for-700- merks,” as the price'of whe lands diſponedʒ and, ſeeing the land Was evicted, 


Abe bond became null, Cauſa data couſa non ſecuta, ' The Lords reduced che diſpoßtion, and 
dechated the bond null; ee ee 0 
p to be given back. „ 5 
Then William A. eggat "erived. a viß tation of the xouſes, to. try. what —— -. 
ao in, that they may leave them in as good condition at the expiring of the tack, a 
were ſo fligh gh al with with cat and clay, chat they. would: Continue little longer than - 
dhe ſpace of the rac „ There | has been a viſitation already, and this is not 


N 8 . Ms 4 5 


The probation! being adviſed this day, it Was 


de * ups, and allo the dil. | 


4 


. 


competent Boc loco, but at the 2 of the tack, and that all houſes naturally, in proceſs of 


time, are deteriorate. The Lords found no neceſſity of. appointing a viſitation: of the houſes | 


at this time; but declared the defender James Gib. at the expiring of the-tack; ſhall be . 


ov ta Jeave the houſes in a5 good condition: ; as other e 5 to do at their removal; 
bat would not determine the manner thereof. 7 32 


Eoudem tempore. Patrick Sime Clerk of the 53 aying,. 4 «min Suſe . 


tween the Town Council of Edinburgh, pretending hey. had. the right to put in another 


| Clerk; and That their Clerks bad relignedthis, and Mr. John Richardſor.and'Jobn Drum- 
mond the Town: clerks{alledging it was a. perquiſite of their office, and that they had been i in 
the uſe and poſſeſſion of placing Clerks and Deputes there. Vid. more 1 2h December 168 5. 


December 1. 1685. | A letter came to the Biſhop. of Edinburgh from the Secretaries, 


"imines his Majeſty's pleaſure to diſcharge him to proceed in the excommunication of 
__ _- _ Garmiltor's Need mentioned zcth October laſt. 
N touch nor di 


courage t the meaneſt of that perſuaſion. © us IT. 
Eadem die. There is a letter from his Majeſty to the Logs: of Seſſion,” in ar of 


ä Marth Temple, Relict of Edward Ruthven, bearing, that ſhe hall a jointure provided to 


her out of She lands of Corſtorphine, and ſeeing ſhe is a ſtranger, that the Lords may 


Eadem dis. A bill Was gi ven in by the Lady Nairn, fot topping the 2 1 
againſt her in'favours of Margaret Nairn, a8 mentioned. gth-December: 1684, for payment 


_ of 22, 000 merks contained in her farher's bond, on this reaſon, that my Lord Athole her 
father-in-law was abſent, and that being now 12 years: old, ſhe was not yer. authorized 


with Carators, for which. a competent time behoved to be granted her. The Lords on 
chir pretences: ſuperſeded extract till the iſt of Januafy. Vid. -18th-February 1686. 


Decembef 2.168. The Lords, on a bill, and bis taking the teſt, re · admit 1 
Monte! ro Lat an 9 . now e by "gh FIR and the N This 
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ih gen 88 wenne Gesc 3 for tho? the remi ſlo 3 yet os 
8 nec tollitur infamia, ſeu prnae tantum 'gratiom facit,' J. 3. C. de generali abolit. And 
the Lords ould be more tender of the Faculty's: reputation, by Which molt of themes 
have riſen; unleſs they were commanded to do it by ſuperior powers. 


. 


e Was reported by Harcus. The Lords found be being bound Prentice to Del- 
champ; 4 Frenchman, in the art of making paper, he was not obliged to ſtay, Delchamp ' 
- pro: unleſs James Lithgow, the charger, will offer to prove by his oath, that he . 
> was the-perſon.who truly indented with him, having only [aſſumed Delchamp to be bis 
partner, a and that he alone entertaingd- him in bed, board and cloathing, and was truly his 
mater, and that e , N "THE: . -contratter RIP” ww PIE. 150 ene 
and attendan es. | ; 
3 December 3.566. Lord eſter contra Saks Earl: of ach e bien in an  exhibicins * 
a del berandum. One of Yeſter's interrogators being, if they had the papers called for before 
che citation, or had put them out of their Basar or know where they are now, or who. 
as them? It was alledged, that the ſtile of exhibitions obliged to no more, but to depone 
if they had, have, or. fraudulently” have put away ; and as to their knowledge where they 
are, that was only 4 proper interrogator, if they were adduced as witneſſes, but noways 


74 3 F k 13 
* 


a 2 Ne 1662, creditors of Bryſon againſt his ſon. This point being reported by 
n the Lo 
n r were? . 5 N I 75 Sa S 
+\Eodem die. Captain John Adee in Gael 1 Alcan of Dowhill ad Lecky.. 
The Lords daviing heard their mutual bills and anſwers, ordained Saline, who is auditor in 
. purſued by Captain Anderſon, to be likewiſe auditor in the other proceſs raiſed 
_ ſince againſt him by Lecky and Dowhill, which. was tabled before Harcus, to the effect, for | 


| avoiding confuſidn, and the interfering of two Lords, both parties may inſiſt before him as 


3 think fit, and make uſe each of them of theit on Clerk, in cheir reſpective actions; for 
this was a competition for two Lords, and two Clerks; and ordained Anderſon of DowWhill 
to anſwer that part of the bill, againſt to-morrow, of exhibiting the compt- books, and a 


nent his deponing about his making uſe of, or taking allgattons to retired Oe not * 


* by himſelf fingly, but by the ſtock of the-ſociety, 

This cauſe, upon report of Saline, was further decided on he: 92 Bede; 5 * the 
Lords found, Teeing Dowhill was manager and Book-keeper of the capartnery of the ſhip | 
. Called; the Providence, «tho?:the other partners had ſigned an accompt acknowſedging a ba- 
lance of L. 29,000 to be due to him, yet ſeeing it did not mention, that the inſtructions 


"of the articles on the debit fide were ſhown to, and ſeen by them, therefore they ordain- 15 


* Dowhill to produce the Journal and Ledger - books, and ſuch inſtructions as he bad of the 
N with his accompts, upon oath ; and remitted to the Lord Reporter to take his 
_ "oath thereon; and on ſuch tnrerrogtors' as he finds pertinent. Dowhill reclaimed againſt, + 
this, as tending to propale his private fortune, and offered to ſhow! them to two Mer- 


Chants, but not to Captain Anderſon. The anſwer is, he was Book Keeper, and fo his ac- 


ee are infrumentum commune to all in the ſociety with him. Vid. 2d February 1687. 

December 4. 1683. One Niſbet, for diſowning the King's authority, and having been at 
Pentland hills, or Rouland- green, and Bothwel- bridge, Sc. and one called e of * 4 
Ws principles, are as. 12 at the Graſs-market. | A pag: was reprieved, having acknow- 
| ledged the King 

Bodem die. The Lord Yeſter Haha g reclaimed 1 the interlocutor pronounced ſupra 
” tie March, in favours of Lauderdale, and whereupon he had procured a ſtop, it was this 
** heard again and debated in præſentia. And his Lawyers alledged, that Lauderdale, nor 
any other perſonal creditor, could not ſtop his courſe of diligence in ſecking an adjudicati- 
on, they not being legitims contradictores, ſo as he could be tutus exceptione rei judicate ; for 
_ when one was diſcuſſed, another would compear and alledge 1 it was ves inter alios adta as to. 
them. 240, They had no prejudice 3 for either their alledgeance againſt his debt was true 


on; and, ex prima facie, it is obvious, that in judieiis ſummariis no exceptions. were receive- 
able, but all reſerved: contra executionem ; and therefore our law had permitted meſſengers to 
be judges in appriſings, becauſe being proceſſus executivus, nothing was allowed to ſtop this ju- 
Alicium ſummariiſ} mum. Let, in ſome caſes, Aﬀeſſors were adjoined to Meſſengers, and 


wem judicaram et executionem competunt. Anſwered, That, by the Roman Law, creditors were 


* bereditatis Jacentis we eng | 55 the firſt, i miſtebantur in poſſe ffionem bo- 


* * * * 


' 


- | Eodem diet james Lithgow Merchant, his charge on the ee DG" 2 | : 


de put to parties; and that the Lords had ſo decided, as recorded. by Star, 
ds found Lauderdale not tral 0, anſwer that eee 11 be Enew = 


- or falſe; if true, then it would be as proper, competent and receiveable contra executionem 
in the mails and duties as now; if falſe, then it were unjuſt to ſtop his adjudication. there- - 


to Macers in brieves, to diſcuſs objections in jure, et quædam ſunt exceptiones que etiam contra 
admitted to the poſſeſſion of their debtor! s eſtate, imo, In caſu debitoris latitantis. ade, In 
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not then appear, they got the power of diſpoſal. In the frond caſe, (whieh is the very 


- chis proving that alledgeance, their defence ou 
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.ciſe in hand) a curator boni; was nominated, and in concurſu ereditorum it was never ; 


- doubted, but one creditor. might exclude another, he: inſtructing, | that he was but a ſimu. 

late creditor, and that his debt was not Juſt, and be onght not to burden the bee. 

| Kate therewith. And which" rational intereſt is much more pregnant in our Practice, 

_ by the adjudging of one all are forced to adjudge within year and day, and ſo A 
the poor debton, by accumularing a fifth part mere upon | his eſtate. | The Lords being e- 

al on this point, the Preſident's caſting vote did 1 in favotrs of e ſo 5 

0 chez. adhered to theit interlocutor erg Lo: of March. e 1c | 


Tweeddale and Yeſter finding it ran fo ſcrimp; and that Preſident Mewithg wilt: ne 0 0 


_ . the 10th of December, (being 1 5 firſt day of to ſickneſs). they prevailed to have it called ; 
| of new; when Yaſter's Lawyers reſumed: the whole debate, and added further, 19m, That 


Lauderdale did not inſtantly verify that he was à crecitor, he only producing bonds of re- 


„ Mek, which did not ſtate wk in that condition, unleſs he Aledged either paid or Galtrefſed, LO 
pped on 


24, There was à tack of the eſtate of Lauderdale 1 Sir William Sharp, to 
«debts, and fo it was to be preſumed they were: 


aid; and ſeeing he could not be ſb 
t rather to be veſer ved contra executioneem. 
adjudication paſs for the L. 1000 Sterling, ſee - 


J Lauderdale had no prejudice to let this | 
ung there was one going on already at Teſter's inſtance againſt him upon a decreet cognitio- | 


15 A cauſs, founded on his own. renunciatiom to be heir, which would oblige the creditors 


400 proceed in adjudging as much as if this other were alſo 
Lauderdale offered to prove diftrels by a fummons now 


Tor had acc 


produecd.. -2do, The bonds of relief 


bear a preſent obligement to pay. fot The clear liquid uncontroverted bonds of other 


NE  ereditors, for upwards of 60,000 merks, are. produced. 'To the ſecond,” It is not verified 
that there i Web a tack.” 007 The” the Duke of Lauderd 


le's whole rents had been ap · 
plied as the tack bears, the whole debt could not yet be paid. But gia, There is a 1. | 
ty to call for the rents, and apply them aliunde, as rhe Duke de Fatts did; and if a credi | 
epted ſuch a tack, there would have deen ſome pretence againit him, but u tack 


1 1 85 only between a debtor and his factor can never import payment and that this alledgeance 
Hf payment js not inſtantly verified Was not Lauderdale's fault, who inſtantly inſtructs bis 
5 being a creditor) but Leſter's, who pro oned it. To the Thür , it an adjudication. were 


going on at a third party s inſtance, Leiter had ſomething to 


5 but it being at Leſter's ; 
Sn inſtance, it can never ſtraiten him, whether his other Jene War che L. 10, 00 


Sterling de e fad and day, of it or not. een INE! adhered to their former 
Anterkecntor. e | ee OY Th . 5 

- Bodem die. This bre ne eing repptee by Ba det weer Mr. Sed: Richerd- | 
on Town-clerk of Edinburgh, and Michie and he hog was ordained to be heard in pre- 


ſence.— A wife in a contract of marriage is provided to a hferent, and a prohibitory 
| clauſe is adjected, that it ſhall not be leiſome nor lawful for her to diſcharge or renounce i. 


my clauſes introduced in her favours, without the conſent of a third party named; after- 
Wards; at her huſband's defire, the is moved to renounce a part of this jointure in favours 
of "himſelf, and ſhe ratifies it upon oath: this renunciation and oath is afterwards quarrel- | 
Led and revoked by her, and her ſecond huſband 3 becauſe contrary to the reſtriction im- 


poſed on her by the foreſaid contract. ewa, 19, It. ĩs not conceived irritanter et reſo- 


lutius, nor the deed declared null.  2do, Her bath yalidates it, and ſhe cannot be reponed by 
23d act of Parl. 1481 ; and tho” the oaths of minors be. diſcharged by the 19th Parl. 1681, 


yer that 18 only, vs willing ftatuti; and the Parliament thought it not fit to extend it to the 
- oaths given r wives. —If this had been a renunciation in favours of 2 third party pur- 
chaſing bona fide for an onerous cauſe, much might be ſaid to ſuſtain it, notwithſtanding 


. g 2 the probibitory clanſe ; bur being in favours of the huſband, it is contra patts dotalia et fi- 


dem tabularum nuptialium, and the renunciation being contra legem contrafus, it annuls the 
- deed ; quad contra en Bt ipſe * fure. nullum eff, tho! it bear no irritant clauſe. See Vinn. queſt. 
' feleti.-lib. 1. cap; 1. ' And Stair, in his Deciſions, 18th February 1663, Birſe and Douglas, 


Tells us, a wife fecaring to à debt, her oath was gdectured nun; and "_ it is alſo in re ilicita, 
the huſband knowing the interdiction on his wife. 


On the 11th of December, being heard in preſence, bebdes this point; they alſo debated 
avorher, wiz. In the contract of marriage the father is obliged to rake the whole conqueſt to 


tte children of the marriage in fee; afterwards he purchaſes a tenement, and takes it to his 


heirs ; there being five children, the four younger ſay, they are creditors on the, clauſe of 
*conqueft, and the heir can only have a fifth-part, and that the father by a gratuitous deed, 

for this wozld not hinder the father to contract for -onerous cauſes) could not prejodge 
His bairns right. Anſwered, He has given his younger children bonds of proviſion beſides. 


3 Replied, It was done in lets, and they were never accepted by them; and they fall ſnort of 
0 * ed wy wy by che rs * W in 0 contract. The Lords, before anſwer, 


ordained 
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palſing. Keen to the firſt, tt 


or "TAs, LORDS. o 8s 0 S. 1 


. "OP ah their See 70 value tha tenement; and 10 S 4 with the bonds 
of prbviſion, and fee if there was any great diſparity. between the ſums contained in the 


bonds of proviſion, and what they claim by the qt nel of conqueſt. Harcus and ſome; of 7 | 
the Lords ſtood much on the father's. parental power, that tho there was ſuch a clauſe ot i 3 


conqueſt For: ne may Ee divide, their eſtate . their r childrenin. what p 


Then, on the 22d December, the Lords adviſed the to point, ad FAD, . no e. . 1 © 


"and that. this would be a "ik: to theic ingraticude.. 


pode the woman, but ſuſtained the oath ab religionem juramenti, and becauſe the other wo- 
man was a ſingular ſucceſſor, and not bound to know the prohibitory clauſe, and the ar 
had ſworn never ts revoke; and therefore. thay: afſvilzied n 155 reduGtion. Vid. this 1 . 
-  renſocutor adhered to, iſt January 4686, 2 2 
' - ». *;December 8. 1685. Margaret Beck and Thomas 038 her. Pads; purſics William 
Beck as Factor for. Edward Beck. her uncle and tutor, to'exhibit and deliver up her Whole 
tits. Aledged, imo, The tutor is not called, as he ought to be. 2d, They cannot be 
Leſivered up till compt and-reckoniag, ſeeing they are the inſtructions both of charge and 
diſcharge, and he muſt be refounded of what he bas expended. 340, By the father's diſ- 
pofition Edward: is ſubſtituted next heir failzing of her, (Who is blind and tender) and 
| therefore he his an incereſt to retain them, till they find ſufficient caution. not only tutorio | 
ow: curatorio nomine, but alſo ad omnes efftus, to nd the goods and eſtate to the ſaid 
award, in caſe the deceaſe wichout heirs. Auſiuered, Thir detences are competent: = oY 
"_ but not againſt exhibition; and they cannot find caution. till they hape inſpecti- 
* and craved he may compt and reckon z and offered to prove he has as much intuf as will 
ay all his expences. The Lords ordain William Beck, the Defender, to depone and exbi- 
the writs called for, reſerving to him and Edward his conſtituent, all their lawful de- 
1 againit delivery; and find there is no neceſſity to cite his ſaid conſtituent now, becauſe 


de Factor has proponed perempror defences 3 and — G the curators to find ſufficient cau- : F | 


tion curatorio nomine, and the defender to produce the accompt of his charges and depurſe- 
ments, with the-inſtructions thereof, as alſo. the accompt of his intromiſſions, to the effect = 
it may appear if there be any balance due to him; and he proving there is a balance, then 


e the purſuers to prove, that intus habet by intromiſſion with, the. popit's megan. and 0 . 8 5 8 


- 003 - and ortdlain all this to be proven before delivery. Ho 
"December 9.4685: Between David Hepburn of Chon, and the e of his "i 


ther Humby. When Humby ſold the barony of Creighton to Sir William Primroſe, there wass i 


 adeſtination of the application of the-price, (anent which. vid. ioth December 1 684) drawn 
up by umquhile Sir John Cunninghame, and Sir Robert Hepburn of Keith, appointing the 
. ice to be paid to particular creditors therein mentioned, whereof ſome were but perſonal 5 
Treditors; and Randerſton, on the faith of the deſtination, having paid them, and others 
* arreſted the price, and the competition ariſing betwixt them, the Lords found, a 
1 could not ſell the lands without conſent of his interdictors, ſo neither could he 


fer one to another; and therefore found the arreſters preferable to theſe perſonal ons ?F 


named in the deſtination and tho! it was offered to be proven by famous witneſſes, that 
the diſpoſition. was only depoſitate in Sir John Cunninghame's hands in thoſe terms; till the 
_. creditors in the deſtination were pad, Jer be being dead, they: found it .oulyt probable 


1 vel juramento. 


Eodem Fa Mr. John Hamilton Miniſter - Edinburgh. having raiſed. a proving of the 
tenor of a diſcharge, againſt the Maſter of Balmerino, he gave in a bill, craving ſome of 
the witneſſes may be examined ad futuram rei memoriam, to lie in retentis ; becauſe they were 
. old and valetudinary, andfome of them were members of the Seſſion. "The Lords refuſed 
it, becauſe-of the ſtare of the proceſs, that it was only execute for the firſt diet, and  _ 

ſummons was yet blank, and the adminicles not libelled nor filled up. Go 

aden die. Lord Redford Reporter of the cauſe betwixt William Craigie of Guiſcy, 
ud William Moodie of Melſeter, mentioned 4th November 1685, put a preliminary query 
to the Lords, ſeeing their commiſſion required the witneſſes. ſhould be Merchants, if they 
could be reputed Merchants who could not ſubſcribe their oath, but the Judge had ſigned 
WE of them? 1 Lords found this did not hinder, and inſtanced Thomas Moodie 
Then the Lords, on the 23d of December, . this cauſe. The report. was quarrel» 
ted by Gairſey, that it was not taken in Orkney, but in Caithneſs, anent the prices of Ork- 
ney victual ; and tho' the interlocutor reſtricted Melſeter to prove it by Merchants and 
. Gentlemen, yet he had trucked up ſundry, and given them the denomination of Merchants, 
who never traded in victual, but might buy a boll or two for their family at a great price 
upon truſt, which could be no rule; and ſome deponed ow the dear years 1674 and 1675, 
and what prices the Steward, Biſhop, or other ſuperiors took, when their feu-duties were 

not delivered, winch was in nadun pane, and ſo no conſtant ſtandard nor rule. Melſeter 


: contended, 
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ee of his go merks of prinef 
1 the wadſet Was in 1638, when the annüals were at 8 per cur.; and the wadſet having. 


+ deduce a. Hftht part of his eve . and any wo depone on low prices, as three-or four 


ea OY EY 7-4 
malt. pundler of Kirkwall, Which is 5 fin fk of bolls of our Aue i —— o che 3 


ſum) Was cerrainty ufurury and exorbitant, ſee. | 


en, rent. he ought — Gs 


nd. the meal qr boll, muſt be underftiood:of old beat or ſpoiled victual.” The Lords an- 


for adjuſting che price orditined the Lord: Reporter to call for ſuch 


+ ” ed the 2 
N Merchants Elinirgh; as traded in Orkney victuaf, and examine them anent We current 


1 The words are, 1. The Lords having eviiſidered the report, they find the ſame is 
t not a formal report, the depcſitions bearing only in the narratives, that Ane witneſſes | 
e deeply ſworn, but not that what the 7 deponed was truth; 35 they ſhould-anſwer to 
erefore refuſe to ſuſtain the ſald depoſitions va probativey” but remix zoLord 
, Redford to endeavor to ſettle the parti ies upon a eertaiij price c un dunn⁰ii, and it . 
1 deo tot a agree, that he may call before bim ſuch Merchants within the Tow ns de thinks 
"08 and to Examine them upon eath what: Jy: know or the pric 5 of Ork ey cual the. 
years libelied; and to-repert'to'the Lords. 00, n ee 


N PIE 


d on — 


ary 1686, they adher 
Hamed in Edinburgh,” and ſuch others ab Melſeter's procurarors will adduee, to be 
ices of the Orkney victuah for le You rs. 

1 e and allow-Melſeter to product the Caithneſs Flars, if he think 4 
mm Thercafter, on mutual bills and anſwers, and inſtructions, the Londs, 
Janna y, ordained the eömmiſſion to be renewed; but allowed a jolnt pr 
J ON notwithſtanding that by the former a& Melſcter had the ſols probat 
Upon a new application, the Lord, o the zoth of January, rene 
fiog, With this difference, "10, /That- now they allow; both parties 
Thatsthe will not determine che quality of the (witneſſes 7-bur allow eith 
duce” what habile Witneſſes bey pleaſe; wherever they eee not a1 5 J 


z 


2687. 1. UY « 230 ww. . bw nes 5 ie, bY *) io + 8 hs 4k. "BY: 2 = Io "EY whe + 5 7 CITE * 
December 1 6. bsg. TY: COUNC 

on purſues Mr. Che de Home of Axton, and Nr . defamati 
on of Mr. Dallas younger, that having been charged by him for a ſum nz they 
Saite in a ſuſpenſion on this reaſon, that he was rei ſuae num ſatis pro 1, being interdicte 


by his fathers wich was « falſe aſporſſon; "and 'rel@ion en u perten whe was the King's 
. Baro.  Anſevered, That he having done ſome dee 


make a revocation,” and publiſhed it, anch then put it into the- regiſter z which is a ſtyle 
and practice only uſed by our Kings in their re vocations; and- this publication and regi- 


ſtration gave them ground to chink it was' like an interdiction. The Lords gave Mr. Home | 


to their former. interlocutor, and ordnined- che Merchants 


nat weg. . Vid * *x6th- el br war 
L, George 6 Daljas- of G Nahe and his 


/ 75 


Sin his minority, bis father cauſed him 


the Writer an admonitien to forbear reflections in his bills; which Wäs ſmall reparation to 


Mr. Dallas. And, on the 1 4th of January 2686, e * 50 Scots my 


5 Mr: Charles Home for George Dallas's expences.. - OY eee 


N * ; 


December 11.168 pl The Luke of the poor of the Weſt-kirk: aan Palle Baird, ben, 5 


3 orhers is 2dviſed'; and the Lords decerned them to ref propoxtionally the 300 merks 


1 the Kirk Sellion advanced out of their p 
harch rn broke down by” the Engliſh, belerving relief FRI e en in the 
lands 8 4 oft 13 EP 9 


| 3 727 | 2 13 ARE 5 Cl vs . e 1 5 1 3 S823 3 * 85 ; 3 . 
Eodem din Mutual bills Hävint been given in for ſequeſtrating the: rents of the me of 


; Callfiider” during the dependance of the plea; betwixt Duke Hamikon's ſon and the Earl 
of Lichgow's ſon; 5- the Lords. Ceres Joh Kewie of ow to e the ſame malie 


ores 7 135 Þ 4% K 2 5 2 ach 1 # & * 8 "$143 1 . 2 155 


Eulen ties ZN Veen Haug wei betwixt the Magiſtrates of Edinbory oh and their 
| Clerks, ent anent the Clerleſnip of the Canongate, as mentioned 28th. Wender 1685; and 
the Magiſtrates having commanded their two Clerks to produce their right to the office, if 

it extended to the Canongate, they in-the. mean time give a commiſſion” and deputation to 


Mr. William Sime, brother to Patrick, WHO formerly enjoyed it a ſhort. time, tho he 
ve a good ſum for 1 it; and he thereon rajſed an advoeation of the affair from the Town 
Council, who taking this for an affront,” they conveen their Clerks, and with the con- 


courſe of the King's Advocate as their aſſeſſor, ſuſp: ended them from their place on 


thir grounds of mal xerſation, that they had given a depalnaioh while the Magiſtrates were 
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or's money in 1650, tore edify {ome ſeats 


nn buyers and fingular ſucceſſors are bound to do, is to. fe: 
fllad nothing there; they are in bone fide to buy or contract. On the other hand, it was con- 


72 


erg e e W bricht 
Z | 1 2; _ more to procee 

put Catheart-of Carbiſton. Sir James Rochead's ſon im law, inge that Hide, hich 23 
: Bad formerly poſſeſſed, © and was turned" out- Phe Town Council during the 


it 0 


5 inſtrument to deliver up the keys of the charter-cheſt. The Clerks, to to get themſelves te- 
_  - | potted; did offer huvible ſubmiſſions; but it was required that they and Mr. William Sime 
i i paſs from their claim, (tho! his brother had got. little fan his moneys) to the = 
dog Clerkſhip; and on the 18th! of December they are reponed to their place 3 = 
2 - * to Cabrio. The King's Advocate gave his: opinion, "that Carbiſton might be: m 
= reponed; but Sir George Lock hart ſaid, their gift conld not be quarreſſed but in a 
reduction.” And-accordingly they ſummarily repoſſeſſed Carbiſton to 7 Clerkſtüp of the 
e The Cletks of Edinburgh were, foon after chi. turned our HORS Sir Wee 
'S  Rochead rqponed, as mentioned infra 22d January 1686. N ot ears 
" , 3 December ib 1885. There is 4 letter from his Majeſty to the. Looks of. the Scllom, 
| 1 vine that e reſolved how) to open his Mint, and 45 e the; Officers. of it; and that 
„ Lord Maitland had ſnewed to him a git he had thereof, anent which the King deſired to 
be reſolved of thir two queſtions; imo, If his gift. expired py the laſt King's estb? 2do 
If 133 geereer. of the Mint annulled his right? Thir objeions were-made. by t 
_- "Treafurer, and Sir William Bruce, ho was-ſecking a gift of it from the King 
Ving craved the Lords advice as his Council at Law. 'Th 
. three, they all voted that his gift being ad ui 
Aub, That in the Mint decreet there Was no malverſation proven againſt bim. Some 
1 Inſerting the reaſons.of their opinion in their letter to the 135 3 oO 1 5 could 4 
Ager on tem. Some [objected Maitland's gift was null, not 
| 7 4 ue ir was e that It was à con; junction with his father:; | 
=: The Lords heard the caſe. between Sir Daniel 3 — * 


y read the decreet and it, 


* Rindes, anent a ſaſine which is marked by the Clerk of the e, 


4 1 29 6 ee as Be. but when the Regiſters are ſearched, there is no ſuch ſaſine found in- 


: Tart or recorded there, nor in their Mis teok 3 ſo it was'alledged. to be null, becauſe all 
rch the Regiſters, and if = 


_ ._ tended, char the faſine muſt ſubGit in law, becauſe all that can be done by one that is in- 
5 feſt, is allenarly to give it in to the 4:5 pe and when he gets.it back marked tegiſtrate, 
hae is neither obliged nor concerned to ſee it actually regiſtrate; but any who are prejudged 

: have action of 00 rr the keeper.—See for this, Stair's Inſtitutions, it. 13.4 22. 
ITbe Lords having adviſed this narrow point on the 23d of December, they found 

' Milnron could not quarrel his: father's ſaſine as null on chat head, that ſo he might _ 
hape aeceſs to annul Sir Daniel's right as flowing from his father who was not infeft; and 

_ the? the Lorts were preſſed by the Lawyers to determine if it was null in general, yet 
they munned it: | So Milnton will cauſe one of his own creditors quarrel it, and then the 
5 L 2 will be put to decide the general point; anent Which, vid. 251 March 1686,—— 

This! is now determined by che 19th act of Parliament 1686. Han i 

Eodem die. At PRIVY COUNCIL, the Maltmen of Glafzowr, purſue the ems 

5 _ Here?” for oppreſſion, in fining each of them in L. 100 Scots, for alledged ſtealing and 
be” 5 of the Exciſe of their malt, whereof. the Town had a gift. | An/wered, . What 
55 had done Was in proſecution of acts of their Town Council; and the 1 4th act of Parl. 
. 16905 anent the Exciſe, is very ſtrict againſt abſtracters. This was res. And, 
1 5 55 the 2 iſt of January 1686, this affair being again tabled; the Maltmen com plained of 
uA A riot and oppreſſion, that Provoſt Johnſton at his own. hand had ſent for them, one by 
One, and becauſe they refuſed to pay L. 100 Scots, he ſummarily put them in priſon, with- 
Out convicting them, or uſing any manner of probation by oath, writ, or witneſſes, or 


holding a Court, and decerning them. Anſwered, By the cuſtom of the Town of Glaſgow, - 


the Maltmen not only pay their: Exciſe, | but alſo the Town's proportion of their publick 
burdens; and the former Provoſts have been in uſe to exact this, and the Maltmen by a 
pegeral acquieſcence have ſubmitted thereto; and the Provoſt has done no more than 

What the former Magiſtrates did before him. Probation having been led by both, the Privy 
Council granted a farther commiſſion to examine Bell and Campbel, two old Provoſts, what 


has been the cuſtom, (tho? it ſcems a practice not very juſtifiable,) and after a long debate, 


whether the libel was already found relevant, or if it was only an act before anſwer, they 
recommended to Duke Hamilton, Cc. to endeavour to agree the 8 arties. This caſe di- 
. . vided the two Archbiſhops, | and they drew the two heads in our ſtate along with them. 

F. Andrew's out of pique to this Magiſtracy who had ſuſpended his bond for the tack of . 
_ -  _ theirtiends, hounded out and incouraged the Maltmen againſt them; and the Chancellor 
$3 : his party in the We 2 with him. The Archbiſhop of anger owned the 
Vor. 5 b | | 5 E . Provotty - 


_ authorized Alexander Gtay to ſubſcribe and officiate 3/ and: they required 4 5 way * 


thus ſutmolarily, ſhy 2 eee eee 2 oma N 10 
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tam fell not by the late King's death, ES 
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' 46 have te better. Bux on the 28th-of January, 3 ne es Ni 


. Bohm die. Doctor Boithwick's wife, 8 brained | 
- Jevitiam, he preſents a biff of ſulpenſion, that the modification w Was: mee; thn 1 ft. 
att deem. een e 155 


. 
\ 


e er capite” Pbibitionis.' Alleaged, 


citation at the pier and ſhore of Leith on 


a EY * s * vin FE 
6% and tbe eg reer and bis faQion lied wick * m, FP 


Eil adviſed ie; J and it in epard the Magiſtrates Had! i 


ther 18 ſent to prifom. --- 


4 4 - * * | 4 "OR 
ined en WOT ORE, * 


foes Willen Beck 75 100 Jane, in. 5: 2085 p 5 
he: groun of the deht whereon. the: inhibftion Was - 5 
* ſerved, 'is Fry ſo far as he arreſted the mails and duties of the debtor's lands, and teck 
3 decreet or making forthcoming, and ſo muſt count for the Whale, ven as 4 compriler 
entering once into poſſeſſion is bound to chm for the Whole, and to do diligence; or elle. 
_ how: animpediment: that 'Hindered/ him, as was found 14th. January. 9 contra. | 
Mute. The Lords on Tarber's - report, tepelled che defence on tlie dect of making 5 
| forcheoming/obrained by the purſuet, | 
_ <romitted; a Rat epi the F ur fac 20 "oo Aignation 20:that decrecr,” in | in re dect of 
Fler ite do the ſame. VV n n e THE 13 
W e * ' The: Ducheſs of Landerdale. gives in a bil againſt $ ir "Willa Sharp 
railing. rn be examined anent the be ſun- _ 
8 toithe docem'd, Dake of Lauderdale, her huſhand, and conſequently to 
im, relating to the lands he had diſponed 0 her; -< or to that ap- 
Abe, with which this Earl of Lauderdale clothed himſelf” agdinſt | 
" the 4 ths might try if it was paid or not; and my Lord Kemnay was appointed 
to go and examine him. Before adviſing his Oath Sir William, Sharp died; but the Lords, 
- on che Ducheſe's application, on the. agth January 16 86, granted 2. fequeltration.” of all 
'Y * E ere and cn van that =o writs lating: to, het Fight: tre n ber "huſband | 
might bo inſpected. - + FFF 
December 55 1689. At CRIMINAL. COURT; 4 this a Having. han fixed. for the 5 
trial and forfeitüre of the Duke of Monmoutb, (to which his heirs. were cited,) and of 
Sir James Dalrymple of Stair, and: Andrew Fletcher of Salton: FI They demurred as. to 
Monmouth; \ becauſe, tho the probation was cleat enough, yet it might afterwards be. pre- 


Fortune cond” allow; which ſeems a ve 
5 ber 18.166. John Fleming 


--- to be a nollity and' informality, that his heirs were cited on 60: days, and they were 
nat at liberty to appear, being either in the. Fower PF or. therw 
| Vid. th Jan. and 1 5th Feb. 1686. _ rig” $i 


de under xcſtraint, : 


As for Stair, they wanted one of cheir Wines, wiz. Sir NY hn. | Cine who! was not 
Lome home; and, as for. Salton, they + bis to witneſſes. to the court, (the 
. they had broaght againſt Monmonthz): wiz. Captain Bruce: and Monficur Buſſe the 


Sp WL I 


| Brandenburger: but they could not get an aſſixe; for of all the 45 there were but 13 pre- 
| Tent, fo they were fined for abſence, the Noblemen in 500 merks, and the Gentlemen in 


100 merks, with this declaration, that thoſe who ſhould appear the 4th. of January, to which 
the diet was continued, and alledge a reaſonable excuſe - their abſence, - ſhould be libe- 


Fate; and that the act amerciating. ſuch abſents ſhould not be booked till the next mecting, 
That chere might be room for craving. to be reponed by e Their: being out of the coun- 
try (as ſome of the aſfers were) was alledged: by the King's Advocate not to be a ſufficient 
5 eſſoigney, not only if they went away after the citation, but even tho before; 3 becauſe 1 


will get one (if not holden as cone, at leaſt) decerned for 100,000, werks, on a 
5 days. But the diſparity lies here, that in civil 

cauſes, they may leaye procurators to anſwer in their defence; but they cannot leave one to 

be an alßzer in their roam. Some thought Monmouth's heirs (he being now forfeit and 


1 dead) needed not an aſſize of Peers, becauſe he ceaſed to be one: but he is not yet forfeit 
in Scotland. Mr. Thomas Gordon Criminal Clerk alledged that part of bis aflize who were 
Gentlemen behoved to be Barons, holding of the King in capite, and their lands erected into 
a barony; and, on thishead, he refuſed Mr. James Elies of Stanhopemills: But on the 4th 


of Januify | he was admitted one of the allizers, ſeeing bis lands were kirk - lands holden of 
the King. © They reſolved then, if they could get no more of Stair, ar leaſt ro denounce = 
him e which they would get his eſcheat during his bites. but Sir Ahn Dalrymple, . 
is ſon, by his policy prevented i oy. 
December 22. 1685. John Cuthbert having TEL examined. on a . obtained by 


Pw 1 Fraſer and {Hugh Monro of Taninich her huſband, for exhibition of writs ; and it 

| being repreſerited by a bill, that at the examinin they would not give the purſuer ac ceſs. 
2g, Thar their oaths want theſe formal and ſolemn words, “ As they ſhall anſwer to 
_ < God.” Lord Carſe, to whom the conſideration of e Was SOFT: e the e 

| on the want * TINY ad and rand a NEW one. n Fat: 


* 


SN 
Eo 


-unſelsthe defender will alledge that. Ke Gül 4 „ 


fy 1 15 le, . Forteller of S Fs 8505 
8 Lord Linlithgow.. {who was Chancellor) and Sir John. Couper of Gogar,. 7 on. - 


= bt TS He got lietle cruſt many. years before he died. 4. IA ae the E | 


6 * 
n w 


ped ic be ng two 907 che 3 2 


imgeney4/ and that he was commonly holden. and repute. Torwoodhead's fon, This 
ſervice will-give him rige te the title of Ted Forseſter, (if it was not e in the. 
ad } Lord's perſon). tho” be was. queſtioned for it, Jupre pag. 264. And as to Forreſter 


„ ne denen, mult firft relieve him, t heir-male. . Jo 
in die... The cale of Lord Pitmedden, and Reid of Bara, 1 by. 0 EY — 
is If whe back bond given by.my Lard Winton, which | RAD; he had 199 755 the = 


I 4 of the ward and marriage of Seton of Pitmedden, to the behoof of the apparent heir, — 
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TOY nis exprels condition, providing he followed his advice, Was null; becauſe the heir, Pit . 


. medden' s elder brother, nee the quality, in putting out W. inton's Chamberlain, 
up. fei ede cents Pimlelk, and chuſing ther, curators; and when he was major, in ſelling 
= lands. very cheap ts this Reid of Bata's father, Who was his Writer and Procuratar in 
f en? The intent of this declararor is, that the back: bond being put out of the way 


3 


+. - as forfeited and contraveened, the lands which Pitmedden's. brother. { d to Bara, may be 


Se With a proportional part of the ward and awail of the marriage, AS. being onus 


- > 2 i debitum funds,” only to-this effect, chat this liquidation may wake up a competent 


| ; 4 iy hack bond declaring Winton's gift tô be for. the 


1 tis not conceived irritanter et 2 


of theſe. bands he acquired ſo cheaply and. fraudulentiy from his brother. _ Al 2 le, 
2 calnalties being x | 


Ae no quality in his gen favours, the right of tho 


5 2 7 back: bond ex grutia, he might c log bis donation with what qualities he plealed.. ade, It be. 


Thie being reported, 


ing in codem corpore wich the declaration of truſt, you cannot pro parts. approbare a 2 


but you have already uſcd and accepted it, To: the 24, Tho“ it be bot under 
cen yet it is implied in the nature of the writ, that at: you fail, 1 ſhall be free. 


„ to whom it was referred, having determined 
ive a diſcharge and ratification of: Bars” 's rights, 


craving the cauſe may be adviſed. Pitmedden declared he paſſed. from the purſuit. An 
| fwered, He cannot do it now. by the act of Sederunt, lt lying at a report, and being a com- 


. 3 Se. And that Lord Boyne was ſuffered to lift bis proceſs againſt. 


5 followed on the debt arreſted ; and for the inhibition 
yet he offered to proye there was a prior aſſignation f 


mon proceſs. Replied, He was content to paſs from this inſtance / mpliciter e tear the 
Arthur Forbes * 
1 and Yeſter his proceſ 10 Lauderdale. . 'The Lords allowed. Pitmedden to pals. 
"from! his proceſs. . | 
| Eodem die. The caſe of Archibald Law Writer, "and John: Ballantine Door · kecper to the - 


| Advocates, was reported Ay Carle, This was a competition betwixt Law as aſſigney, and 


Ballantyne an arreſter and inbibiter.  ' They cluded the arreſtment, becauſe. infeftment | had 


tho? it was prior to Lays aſſignation, 
m William Brown of Stevenſon, which 
was given back, and this was taken from John Adam his Truſtee, and fo it muſt be drawn 


5 5 back ad ſuam cauſam, and reputed in implement of the firſt alſignation. . Anſwered, That 


cannot be, for the firſt, was abſolutely paſt from and extinct; and no law can. make a te- 
ſurrection of it: Quad ſamel extinłtum eſt reviviſcere nequit, et guad nullum eſt nullum debet ſor. 


ome of the Lords inclined 10 ordain trial to be taken, Wit - 5 

Twer, of the contraventions; but it was recommended to ſome of their number to try w what _ 

Was the real Worth of the. Jands, and what Bara paid for them; and to report, or elſe t. to - 
' endeavour to ſettle them. And the Lords. 

_ -  Pitmedden-to get L. 150. Sterling, and to give 

be refuſed toratify, in reſpect he had more to claim, Whereupon Bara gave in a. Dil. 


pered, to tho 1ſt, Winton having giveo this | = 14: 5 


3 „ 


tiri Nlium. If it had been caſually loſt, there had been ſome ground to recur, but not 


where it was deliberately. cancelled. Replied, It was only then laid afide as unneceſſary. 
The Lords found, that its tenor might be made up ad bunc effeFum, for proving that there 


| was a prior back: bond and. allignation before the arreſtment and inhibition, providing there 


was no fraud in concealing. it, for diſappointing William Brown's other creditors ; and. re- 


TE mitted to my Lord Carſe Reporter, to inquire : anent the reaſon of cancelling theſe Welty 


and to do therein as he ſhall find cauſe. . . + 


This being reported again on the 28th January 1686, the Lords found the former aſſig 


2 5 nation. has been cancelled' animo fraudandi of Wilban Brown” $ creditors: and therefore re- 


verſed their former interlocutor, allowing the tenor of. it to be proven ; Tz. and * pre- 5 
ferred Ballantyne's right to Law's: 
December 24. 1685. The Earl of Nithſdale contra Db of P The Ear! 


+; pörſuing for the price of the Barouy of Langholm (which was found ſupra, 26th February 
1684, to bear. annualrent,) conform to the minute: It was alledg ed, they could not pay 


till the incumbrances were purged. Anſwered, They needed not, becauſe they were aliunde 
5 ſecured, viz, by wadſets and expired compriſings, and 40 years preſeription. Replied, That 
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eum brances by. 1 note ors ner the hand” the * e. 5 'of the heiter "they" { 
» reſeryiny oducenda... KN eee e e 1 N 
x he Lords: fart idered the halls! on ine 29th of January; 6 1 | whether: We Heck : 5 


cerlocutot; for che Preſident dedlared, he would Rnd in inviolblyby the honour and 


tbe compelled to have'done by law” 


— 5 Js 4 
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Ut hadicatidn: 8975 Nichole againſt himſelf” in Pans, rm name, for implement of the 5 


___ _- aninurebe'a 'ſafficient ſecurity. The Puchely's Pr rocurators gave in 4 declinator againſt the 

Chancellor and Treasurer, 38 being brahers-in lv rs © 0 
don the Ath of February, they found the note of jncumbrances under the Keeper of the . 
{ſpecial schüdiestion wanting a procuratory from the 


ountels. of NithiQale: —And, 


Regiſter s hand fſulficient, and that the 
"Dons to lead it, was no valid rig 


pht.; tho” che minute is a/tacit ue raps 4 add mandate; 


. to three of their Tuniber to ſettle the parti es. 10 CATE Ron, Kas Dad) e LY 5 2 


Deren ber 28. 168 5. His Maj eſty's letter arrived, appointing Sie Gee ge Lockhart to 
e Preſident af the Seffion,” in place of Newton debeas'd. © „FV 
"December: 30, 1685,” Five remifiens came down from the Nagl to ee Bache 98 
1 viz. for Sit Joh Cochrane and his ſon, for Mr. Bruce, and che German, (to be wit- 
Fefe againit Salton,) and to Sir William Scot Folger of Haiies, i, who bogs given "and 
for L. 3500 Sterling of fine impoſe&on him. RD hy bc BK 305 
Jau 1.51686. The Chancellor came bs the houſe; "ad intel Sir 3eorge 
Malt 4 Preſideht of the Scion, and adminiſtrated tö Vita he oäth of the reſt; > 
The cauſe that was firſt heard before the 1 1 . rong Was betw int Richare 
"i Marſhalls, W 4th December 16 Lor 


don, die. 
adhered to their former 1 in. 


rity of their Deeifions, and höt alter what” was done, but upon very weigbty g ; IH 
uin MM catſes: 2 4 he had been an Advocate, he decided alt hi e and — Pg 
0 hom his impartiality. The grounds in this cauſe which movedthe Lords, beſides the Pre- 
Iident's ingenuous declaration, were, 1m, That they were ſingular ſucceſſors ; + and the con- 
_ queſt was only a perſonal: obligement, Which did not at all tie up the huſband from diſponing 
on ik; z thö' it was Mled) ed, that it Being ſecured by infefrment; he could not alter it. 240, 
} oeon queſt was but jus ih um; and, in deducing fo much of the conqueſt provided tothe - 
wit, un giving it to his Children ; bonds of proviſion, he did no more than What ſhe would = 
„i ſhe had liferented thein whole means, they would 
Ws oy aliment from her by law, and ſo this bond of proviſion came but in place of that. 
Xx 2. 1686. TY #29 Ramſay gave in a bill reclaiming againſt the interlocutor 
ſupra, 1155 Novernbe T 1685, alledging that he and his Lady had only diſcharged' What was 


: Une to her as executrix 105 her mother, but not che half of the annuity due te her Jure pro- 


_ rio, and ſo had not homelogated the contract of reſtriction. The Lords refuſed the deſire 
«of this bill; the Prefident was clear, tho' he had been Sir Jobs Raniſay 's Advocate 1 in this. 
ſame cauſe, and gave him hopes that he might gain it. 

January 4, 1686. At CRI IN AL COUR T, the King's bk infiſted againſt A 
Its Fletcher of. alton, Who was on the 21ſt of December continued to this day. he 
4ibel ſer forth bis being in the conſpiracy: with Jerviſwood, &c. and coming over to Eng- 


land with Monmouth, ' The King's Advocate cauſed read his warrant to inſiſt, with the 
remit from the Parliament of theſe proceſſes t to the Juſtices; and then declared he reſtricted 
| the dirtay to his invading England. Mr. Bruce Was firſt led as a witneſs, and then An- 
tony Buſſe the German: The 1% deponed on certain knowledge: The 2d only deſcribed Sal- 
ton, and that he heard he was a Sean of a good eſtate. Their remiſſions were long of 


Toming to the Court; becauſe Enterkin refuſed; to ſeal them till he was paid, (the Chanecl 
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Jor having diſcharged to paſs any thing gratis) but this was in the King's ſervice. The 
; King! s Advocate ſtormed exceedingly, becauſe he behoved to ſhow they were remitted and 
free, and under no impreſſion, aw, nor fear, to depone for the King; Jet they coming be- 


Fore the witneſſes had done with deponing, it were a ſlender ground wWhereon to quarrel 


he forfeiture, ſeeing men nuremitted may be witneſſes in treafon'; but the Earl of Dum- 
.., barton donatar to this forfeitare might lock te that. Then was read a declaration of one 
Mr. Willam Williams, che Duke of Monmourh's ſervant, lying! in Newgate, taken by 
Is Andrew F olter, and bearing that Salton came over to Lyme'with Monmouth, and was 


wery familiar with him, and was to have been a Lieutenant - Colonel of horſe, but was 


forced to flee by his Killing Dare the Goldimith. This was only uſed as an adminicle. 


The King's Advocate haying ſpoke to the inqueſt ; they incloſed. Three or four of 
them thonght, that there was only one probative witneſs, and that the ſtranger deponed 
1 on hear - ſay, and might be miſtaken; yet it was carried by plurality, that he was 
3 guilty: So the. ſentence of forfeicure was pronounced againit him with all the for“ oy 
_ maliries of ſound of trumpet, teari ; his arms, reverſing them on the croſs, Se. 
II. The Secret Committer had a Jong deliberation, if they ſhould proceed to the fotfeit- 
"4 of Monmouth. The ſcruple was, his heirs when cited were priſoners. The King's 
Advocate contended this was nothing, ſeeing the crime was notour, and he was executed 
Stn — Ln: it was not ys to Jet his SSN at N N it det prove 
RO 1 | een | 


| Y 10 e the Sete if bid 


4% * 


"I Ales of our yal refigior 


or THE. ene 


ugn the forfeiture till they either acknowl 


"wards he rhree terms failzit being like ro be incurred, Grange offering; rs pay it: Skirling 


ele b he had np intereſt. Anſwered, i mo, Any may purge an irritancy. 2do, He pipe" = 

| Intereſt, for if ke dic it not, he world Joſe the money formerly paid out by his mother. 
1 : The: Lords found he had: intereſt}. Then Skirling offered to redeem from Grange : The 

1 . Found it was more reaſonabie and juſt that Grange ſhould be preferred, and therefore : 


owed him £0, purge the faikzie; and repelled: 12 75 8 2 of paying him 


. fs, 3 Elen e. At CRIMINAL: COR, Sir Dunc Campbel "at Adchinbeotk; and 32 5 14 


more Argyleſhite' heritors, mentioned i2th. October 1685, are forfeited for! joining -with 


MW: in lis Rebellion. The: witneſſes againſt them were the Laird of Ellangreip, Sc. ho 
under: proceſs of treaſon themſelves. Among others, was Campbell of * ee 8 


che King has pifred to Commifſar M.Lean, fon to the Biſhep of 
i Ic y app parent heirs amongſt the forefeited, whoſe ſecond brothets were ov! the King's 
fide Sith Athale. It wee but THR to encourage wa 5 MIRO 5 them: donatars to thar, 
Vorher forferrore, . F . 

Eulen die. * At PRIVI - COUNCIL, -the Eat! of L 


utch, had obſerved: great courage and intrepidity in Lothian, , who ſerved 


by th 


there as a Volunteer, and he being a 8 875 rewarder of af brave men oth; Noe #his mark of 5 


1 10 1 


_ is favour.” 


"Ft There's: 4 rr 29055 the Bag ordaining al ah en een 10 be: purſued | | 


ha! fined before the Privy Council, h had not taken the teſt within the days p 
dy the 1 th act of Parl. 1685. This may fe 
Are looked on as ſecret enemies to his Majeity's ſucceſſion-tothe Crown; but by the 


January current. 


IV. Sir William Sharp of Scotſcraig, and now of Stonybill, i is ahmen by fig Pri 


une to be Bailie of the regality of Muſsleburgh and Lordſhip | of BA in 
plbw⸗ace of Sir William Starp of Stonyhill his uncle now deceas d. This is only till the Earl 
= Lautlerdale agree with the Ducheſs; ; and then be able to PP; on "the head-of dis van 7 — 


; affairs, . 


* - 


©, Fanuary 6. 1686.) Eſther e relict of Parrick Cunning hagh” Apothecary, purſaes Yo 
2 Margaret Kirk wood, ſpouſe to Lindſay of Evelick, upon her tick -of 200.merks for the 
 kaith the ſaid patrick ſuſſered in 1681, when her on James Douglas put fire in Hary 
Graham's Chamber; as mentioned 11th July 1682. Alleuged, The ticket is null, being 
Fgtanted by a wife veſtita viro. Anſwered, The huſband muſt be able, becauſe he is 
ſubſcribing as witneſs, and it is a ſhort ticket of fix or ſeven lines only, and ſo he could 
| Not be ignorant of the ſubſtance of it. This being reported, the Lords found his fub- l 
 «"ſeription as witneſs in this caſe equivalent to a conſent?? ; 
Fuanuary 7. 1686. The caſe of Doctor Sinclair contra Sir Janes Cockburn and Lord 
Sig air was reported by Carſe. The iſt point was; the Doctor having got a bond 
_ proviſic ion from his brother Hermiſton, this Lord Sinclair's father, for 2500 merks; 
when he is abroad he draws a precept for 00 merks on Sir James Cock burn pay able "xt 
on his diſcharge; which preſuppoſes that there were effects in Sir James's hands, whereas 
there were none but only a part of the Lady Hermiſton's annuity, to the arrears whereof 
the Doctor has ſince got right: And Sir James contending that this was indebite ſolutum, 
Aud no ſpecifick diſcharge of it; the Lords found, ſceing the Doctor had granted ſome 
| Poſterior diſcharges, tho they were general, yet they ſarisfied the quality of the precept. 
Then Sir James offered to prove by. the Bogen oath, that wo.) was Ice Re 9 5 
ed was found relevant. 
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ere afterward: 1 masz ue of 8 as ; ths hold of a faction Fo FE 

* 20d rebellion ; "and by the 135th-a& of phe rp they could never be admitred to —_ 
6 dped the crime, or got a remiſſion.” The Cni> - 
= minal Court not concurring with him in thisuc gment, the trial was delayed till che nent day, - 
„ chen continued till the 5th of February next; and medio tempore, they were to conſider. 

Fg i they would'defire ro have the children ſent down hither to the Caftle of Edinburgh. = 

5 Fame 3. 1686. The caſe of Dick of Grange and Murray of Skirling was heard © _ 

in preſence; there being 4 wadfet of ſome lands affected with à back tack, under an 8 
ie that it ſhonld expire if two terms run in the third unpaicl: Gtange's mother, ro pre+- 
Veh this, paid the back-rack duty, and before her death aſſigned this to her ſon; after 


wn, on 2 Jorter: from Abe Weg x 

_ was admitted * Privy Counſellor, and gets a penſion of Z. 300 Sterling a year, which 

| Hine though gut ſtrange, being ſo near a relation to. Argyle; but it bas been to engage him 

fo thefabk e ace "tho" it was given out, that the- King when Admiral in 1673 
e 


7e to humble and weaken that party who | . | 
"had nog vight. Vid. the Council's NG, 2th ; ; 


III. There is pe "IO the King, / ordatoig all verſtors abbr, Ge. from his . 

50 Hoſt in the late raid apamſt Argyle, to be Nader aud 'fined by the Privy Council. This 

has the ſame proſpect with the former; only r ou the diſoontented OS were in * 2 
King's "Hoſt, for fear of obſervation' or ſuſpicion. 
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Jame | fot io France en 
Docto * comes pod 7 — counts. 7 5 Lord Sinclair his ne. 
8 we”; gets 4 rhe From bim, 0 without. diſcounting. the ſums. paid by Sir James,) for 
5 5 Joo merks, being both his portion, and the bygones of his mother's Jointure,. When Sit 
James comes to count with his ſon in-law Lord Sinclair, and gives up thir articles paid- to 
the Doctor, my Lord refuſes to allow them; whereon Sir James railed- an action againſt 
0 8 Doctor for repayment ; and the Lords afloilzied the Dofor, ppon this ground, that it 
Tb EL is preſumed thir priot payments were all diſcounted at the time of the poſterior new bond. 
Sir James Cockburn gave in a bill againſt Lys that. the preſuwpeion cannot held unlefs he 
probe that Lord Sinclair knew of thir partial payments at the time be granted. the Doctor 
1 125 "> mo bond; which ſeems, reaſons le, 5 if . did 8 conſiſt with his \kiovledge, 
Kean 47. Meikle A Kober * Lance of Park b 1 ce, 1 he charged - 
1 ores for deſerting him. -. The Lords, on Forret's report, before anſwer, or- 
N a mtu! probation to be ſed on the points of fact after mentioned, viz. when the 
Charger went gut af the kipdom, and in What condition he: left his ſhop; if. he bad a fer- 
Vat, ox ſervants therein Who were ſkiltal and experienced tradeſmen, abe to inſtruc the 
— dulpender in the art, and what materials: Were in the ſhop. or houſe for marking, and how 1 
. © Jongke aid: away; and if the charger, When her urned, home, gave over his ſhop, and 
oyment than the Goppe perſmith's, viz. the caſting of be Is and 


"i : 


took himſelf to another empl bells and 
8 guns; and.if che German whom the charg "oe brought home wagh bim to help him, did re. 
| fuſe to teach the ſuſpender, or t0 ler him. fee, bis work, and threatened kim if he looked 


ES on! che ſame, and upon any other pertinent interrogators relating to the matters of fact ro 
1 8 bor Ae ee And allo before anſwer allowed the charger to oe probation of the ar- 


= Le xe fultained by his Prencice's deſers ing, Vid. 12th No. 
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2 tes es A 1 ragt n all ſacks BY 198 wo be G Fog yet abe at Py 5 
1 oy. mentions Popiſh and ' erroneous. books; but Sir 5 
2M [in on that act, acknowledges it has been alſo uſed as 4 Warrant to apprehend and Rs 
A ___— ſuch traſh 3 but being for the Chancellor, they would. not meddle with them, 


1 e N to Leſmore, Was adviſed. Leſmore had an 
when he purſues for mails and duties, Balcomy raiſes a declarator 1285 it was in truſt, and 


. enforced K from this, that the ſald appriling, - With the charter and fab were lying be- 6 
fide the debror in his. charter-cheſt, and ſo was in the caſe; of - inſtrumeutum. apud Jebitorem 


om which preſumes. liberarion, , A»/tered,., Whatever preſumption. of being retired 
. this way infet againſt perſonal rights, and Principal evidents, yet it had no force in real 


or e LORDS. r esse e. W 30. 
George Mackenzie, in his ob- . 


The jv between Lietmont of Balcomy and Mr. William Gor-. : 15 
appriſing on Balcomy; - 8 


* $24." 
9 La. bY - 5 
a << 


* ah becauſe they might all be got at the Regiſter, and extracted by the debtor ; and 'P 5 | 


che finding them beſide him could enforce . no. fd Pas nor delivery. The Lords f 5 

the truſt not proven; mainly on this ground, that Ne Wi 

We by preſumptions and conjectures. VVV 
But the next day, on bill given in by Wer, repreſe ing u 

1 witneſſes preſent, who heard Leſmore ſay, when he was payi 

dees with fome feuars, that it was not his jntereſt but Balcowy' . The Lords, | 

_ fore anſwer, allowed theſe perſons ex ghtcis to be examined chereanenr. 


This cauſe being heard again on the 26th of January, it was prone by Sir William | 
eſpecially . mg 


1 that bis right could not be taken away by extrancoug witneſſes, 
| Th Lords refuſed to admit women - witneſſes; tho one of them was the Br Leſ 
M. William's own mother; -butſhe was Balcom s Hilter; and the Lor * 4 


rode: 


2 current. 


Sodem die. 3 e 1 nar 3 \ Roberrfon "6 huſbard,. axe 1 in: © 
- a lf fhewing that her firſt huſband was bound. to infeft her in the liferent of - 20,000 _ 
met, and that having that ſum ſecured on her father's: lands of St. Germains, he had 


pat her name in it, but ſhe had not accepted of it, becauſe the Earl of Winton ſuperior 


had a depending reduction and declarator that the lands held ward, and likewiſe that the 


charter bore a paum-de non alienando, and that St. Germains had granted many baſe in- 


fleftments, whereby both the legal and conventional recognition were inferred; and there- 


fore craved the Lands would either  ardain Kirkland's heir to infeft her in warrandice of 
that infeftrhent on St. Germains, in caſe the Earl prevailed, or elſe that her uplifti 
annualrent and jointure out of St. Germains, ſhall noways import her acceptation 


upfift her annualrents out of the lands of St. Germains, and that the ſame ſhall not i 
her homologation of that infeftment in theſe lands, as if ſhe accepted it in ſatisfaction of 
her huſbandꝰs obligement to her in her contract of marriage, ſo as to prejudge her recourſe 


+ 9 againſt Kirkland, in caſe Winton prevail; and remitted the reſt of ty REO. between her 


and her ſon to Kemnay, who heard the cauſe. 
- \*,* Fanuary 14. 1686. The caſe of James Brown contra Mr. John Elles was Wported by 


e John being charged an d Gear liquid bond granted by him co umqubile Wil. | 


| lam 


: A 


ad FO Baſt: N be Oar 


3 = 3 


her 


. that 
COM infeftment out of St. Germains, to be in ſatisfaction of the obligement in her contract of 


marriage. The Lords having conſidered this petition, they declared that the petitioner, 
till the event of the proceſs betwixt St. Germain's creditors and the Earl of Winton, 9 
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ian to his fo Junk} 4 hs awed n nes Wit. * 1 


N Ns 1 Mis ie pens N to: hic in ſo far as Elieſton antruſted his name in an 


5 ation of 4 debt ow ing bim by Gorden of Buckie, and Macintoſh of Borlam, and 


hich truſt did appear from is 'owNi-compt-books, and un oatk be had given in 'afother ; 9 
rocels'; and it was offered to be'proyen, that by virtue of this truſt be had uplifted an 4 5 


_ intromitred withſyts of Ry uifAlent'to this charged for. Anfwered, That compen- 
_ Tatjonsby the 14 fſt ct, Park 4592, moſt be de Nude in liquidum, and inſtantly. verified, _ 
Which this was. not; and therefore/the letters behoved to be found: orderly proceeded, and 


5 5 His compenſztion referved to him as accords,” 'Rephed, That brocard of ihe zaltant verin. 
.* © © ration of. compentarions'is not'ts be underſtood. in rigore. Fadaico, . but cum aliguo.; ee. 
„„ Lawyers laying down: this for à prineiple, chat quod Haim vel intra bebe tempus li- 
: ee poteſt Babetur pr jam Mm,; as N pro -cini7o;; et dies inchoatus pro completo in AG 


fuel; "+ and that Menocbius, 15. 2. centür. 1. caſu 14. debating how ; long time bught 


2 46. 845 D. de jure Hei, allows two months; but be places it in anbutrio judiois ; and 
i Lords, on the 220 of of November 1683 Seton, allowed three months; and: tho“ this 
dürſuer be Uh! alligney, 'y yet the" compenſation muſt meet him, whether the. aſlignation te 


"is ſon be grathitous, or 1 for relief of cautionties; it being undoubted Jaw, that 15 


eee gue oha cedenti-oblabit et cgfonar io; the reaſon whereof, is, guia exceptio. compenſa- 
* nan *robaeret* Perſonae fed- rei, and ſo extinguiſhes the debt pro tanta, et tranſit etiam in 
gulnr eg Facceſſores.” The Lords, on this debate being ted, would not tie Elieſton to 
"wr inſtantly his: ground: zof compenſation; tho” it Was his ednfoir: of ſuſpenſion ; but being 
i alto, lowed him till the firſt'of February te liquide the ſame. And; Mu 4 Ml Led 
i ated | it to the '2oth-of March. Vid 20th November 1686. T 
Hulen die. At PRIVY'COUNCIL, the following letters from "his Maj efty "vere: read, 
Ane, One putting che Preſident Sir George Lockhart, on the Privy Council and Exche- 
unſellor. 3116, Adpoining General Drum 
mond to be Member of the Secret Commitee. 470, A letter to berate Sir Daniel _—_ 
- michell, now priſoner 1 in the Caſtle of Edinburgh, on ſuſpicion of bis acceſſion, to Bothavel- 7 
' bride, upon cauton. 3, A letter declaring that the Chancellor ſhall.; it in all, -Judicato- 
des, . continue in the adminiſtration f affairs; without taking or renewing telt, 
ant 1 therewith as to him. 670, A letter, that the.;captle. zor, other” goods 
Which were ſeized on by the Officers of the Kir h 
d by the Marquis of Athole) 2 been, applied. 40% publick 5 
ſe, they 'oughi lt n6t"to be Hable for reſtitution, nor- the value. S0 the, King ng only in- 1 
eee bot diſcharges. This was alledged to be cogtrary. to the da -of property, 
= ſo Far laid _— > i Toy THe hos: ron this > Majclty;: and Wait Amber Pleaſure : 
| 1 15. 1 6885. "The NEL fiſcal of Glaſgow: pack ſome: of the Grier. Ma- 
rates,” upon the penal Statutes for cutting of green wood, becauſe t 
ofbells belonging to the Town. Aſivered, What they did 
Was by warrant their Town-council, that the trees there being: ro0-thick, they weeded 


oe 8 


5 them, and that the tops of cheſe left behind: do yet meet:; that this Mars no ornament. or 


decoration of their Ton, or 5 walks ac 3 they Tying on” the W fide. .of the 
_ bridge i in the barony. 3 1 
Eodem die. The Lords, cout 4 bil given: hs by the bildrenrof the Pr Sir Robert 
Preſton of that I, modified to them eut of his eſtate '600'merks yearly, ee conclu- 
Von of che competition bet wirt his oreditor. | 
' Eodem die. * 805 Aliſon relict of Adam berven rome Mr. George: Shictl Miniſter at 
Preſtonhall. He having taken out a diligence after the 1ſt of November laſt; (which was 
, the day to Which it was granted) it was objected againſt: He alledged,. it was formal and 


> „ enough to execute it any time before -ſlie extracted the act, and circumduced the 

term apainſt him, as had been decided between Sir Alexander onder and Tolquhon, ' This 

peeing reported by Saline; the Lords had no regard tothe diligence, as Pas, deing debito 
tempore executed; but e grata allowed him to the 1ſt of February to adduce and cloſe his 


probation, and to procure what writs and documents he was ro make uſe of to prove the 


wo 1 of. the 9 0 Was exhauſted, 0 or © TRA che e were W e N 22d 


Rodent die. The ee of Six William Hop of Craighall agrinſt Watſon of horny was. 
Me "Etherny holding ſome: Kirk- lands of Craighall, which were of old a part of 


6 0 the Abbacy of- North Berwick, and having given — 75 for L. 600 Scots as the compoli- 
tion for his entry; he ſuſpended on this reaſon, that by the 10th! act 1633, annexing the 
ſuperiority of Kirk- lands to the Crown, the King only was bis ſuperior. Anſwered, That 
Sir John Home had reſigned thir lands to be holden of the Lord of Erection; and that, 
dy the 33d act 1661, a conſent of the vallal to hold of an interpoſed ſuperior is ſufficient; 
8 55 , a "9 muſt 0 doch much more fo. . by the Kings dy for 
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8 tat che . PS tant W his U 
45 of; ae 23 his} Pte Lords Ka che reien vation in che end of the ſaid act, —＋ 
1 1 only uf the King's right of redemption vH iche Few-farmy and calüalities at g years purch aſe; © 24 
6-7 : but net of the caſualities themſal ves during che not redemption; for-that would have been 0 | 5 1 
Br - Pepignans in<ajtte; and'a clear contradicton / to the reſt of the 2 and therefore found We ; 
| © dente 


3 : | proceeded Ain favours of* Craighall. 3 . 12 29 25 LEH Cite: 92 9 8 ; 5 _ 1 „ Fo * 35 5 5 75 4 1 2 85 9 ö 
4 ; ATR ee W iliam Hay of Drummelzier 8 action, confra: Marray f gt 3 e, . 5 vB 
Br; 1 by Saline, The barony of Drum zelzier is holden ward,” I Rothes getting rhe | "T3 
= 3 by of Drummelxier wurd and marriage, be exacted 2 8 ao Sterling of compoſition From "eral 
| K nim : A part of this barony had been'"ſold by the Earl of weeddale, Drummekier's f Dn 5 bs 


"i Stenhope and Drummelaier nom pur ſues him to bear 2 proportional part of the a 
Ward and marriage. He alled ed, from the tenor of his diſpoſition, that he behoved to be A 
4 nw de fbr de had bot nf ubſtlutk wurrandiee but allo real wartrandice3 and e Drummel. 1 9 
Wer, as; heir f proviſinn to the diſponer in thir W without abiding any order of dic. 
imm ol eirs, behoved to relieve him. The Lords found Srenhdpe-obliged to bear a propor- 5 
Scion effelring to his intereſt, and part of the barony compared vith the whole ; 5 but that KR 5 1 
"as only a mare of what Drummelzier truly paid for the caſuality, and no more; ae 9 
Frepelledl theſe eo defentes, made for him; i mo, That this was à feu of ward libas ter tempore © 
ol to-in fot before t the prohibitory act 1633. 24 That they were obliged e5 receive | : 2 1 
Him grati e lands, w_ not to lie out: Anſwered to che 1, The feu Was not real till 1 
N neglectec to take that rill after the act r 16335 and ſo 1 
: . alt in ry Seel bed un 2 walten impedimentuos. To the 2d, The obligemenc- to receive bin 2 I J 
7 _ fakes warrandice does not ſecute future wards. See Stair, fit. 13. and By a 1 
Dury, gth March 1639, Lord Almond; Lond. 2d July 162 5, Kincaid;* thar-:he en 0 1 
© _ no: more than he paid. But the Lords ſuſtained the zd defence, founded upon te 3 
dee being to e behoof, (for he uſed Major Bunreine's name in „ 
repteſe inte ches defender's were at leaſt is heir of ee to him, ad bunt effedum to . * = 
to a proportional part of the ſums expended for acquiring of the gift, cfſeit- 
no 5 . ends poſſeſſed by: the defender, and the lands belonging to the pur ; and or- - 
Aae Drummelzier to gie in a condeſeendence of the ſums he eg for Orin the 
. 1 1 ceiced in Stair, th Feb 1665, Boyd of Pinkill. . 
A [ot bu cause being ag agein Mon” yn; ted ; the Lords repelled Stenhope's 1 5 8 


; and 0 craving to be free of tlie bygbue ward. 3 
duties, : poll as repelled his 2 defence, that Drumme hier perſonal x — — 
ns muſt be conſidered in the eſtimation of his marriage, as well as his real, (which would MN 
© have made Stenhope's part very ſmall) in regard his proceſs 3 is founded on à tranſaction, and 
mot on a ſentence enden, and the tranſaction is far leſs than. the marriage would 8 
1 0 f e if the vaſſal had no other eſtate but the ward lands; and tefuſed do alte WY - 2 
5 9 ſums pon accunt of the Duke of Rothes's part of the ward, in reſpect he palt bis part | = 
"Wl 2 and there were no ſums paid him; and refuſed to allow Drummelzier's expences . „ 
us journey, or to allow him annualrent for the ſums expended; being neither due 1 _ 
9040 aut lege'; and find the defender only liable for a: proportion of the ſums Wen —_ 
R Sod brdained the purſuer to depone on the condeſcendence of che faid ſums PORE bim, „ 
nem obliging him to lead any further probation. +0 DET: | 
1 * ”- Exdem die. Wedderburn and Sutherlarid's: action BR Baille- n emed Se | 
1550 : th Nobember 168 g, was again adviſed, and the Lords found, that che purſuers; Wedder. 
burn and Sutherland, cannot make uſe es the abbreviates for pro rovingithe charge, unleſs to 
prove alſo the articles of diſcharge, except ſuch articles as of their awn nature require to 8 
1 ijnſtructed by writ ; without prejudice to the charger to prove his chatge otherwiſe than by 
the abbreviates, or to add to the articles of pins charge; and find. — the purſuer's ac. 
cCepting a copy of the defender's obligement relative to a liſt of bonds therein mentioned, 
does not pręjudge the rp of the halo debts of reſts mentioned in the abbreviate as due to 
the copartners;; ws nd the defender liable to aſſign to the purſuer his ſhare thereof, and 
3 to make the bonds forthcoming: As likewiſe find the alledgeance proponed by the defender, | 
that the ſhipping contained in Bruce of Newton's former accompts is not transferred to we | 
_ © abbreviates, becauſe they were medio tempore ſhipwreck'd andHoſt at ſea, "relevant to be 
L I proven prout de jure: And find the defender liable to compt for the ſum of L. 340 Sterling 
4 57 mentioned in Newton's accoinpt, and to aſlign to the purſuer bis ſhare of it, and to _ 1 
_ _  ' the bonds forthcoming, and ordain the compt and e e to erg accordingly. g 0 
14; Eodem dis. At EXCHEQUER,- the remiſſion of Ogilvy of Logie was preſented: Yoke. _ 
© paſt for killing one Leſlie a Writer, as mentioned Wee A 259 ; and the King modified 
dhe allythment to L. 200 Sterling; Which the widow and neareſt of kin refuſed to accept; 
TH 5 and alledged his Majeſty was miün formed? as if. it had been noways precogitate murder; 
| _ + and'therefore craved he might be tried-ar the Criminal County and che probation then tran. 
. 8 1 to his Majeſty. "The een Kees the friends . 0 N a letter of flayns) ? 
Vor. „ „„ dagen e 
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to be >eemGaned.-: The King\s;Advocat I 1 Dean of Faculty, 
hi be See Advocates for the uſe of the 1 excited by them. 
| „4686. A The 1. IV I I urſuing. r Nair, the late Lord Nairn's. 
Servant and Chamberlain; for compt and rock oning of nine yeats rent of bis lands: He 
; Lebenden himſelf with partial diſcharges, and a total one except for half 4. peur, Wher 
FF de was aſſoilzied from all proceedings; but the alledging, that ſhe only; craved-infpettion 
15 dis aceompts of charge and Acbarge, in regard there were ſeveral perſons craving money 
3 e in my Lord Nairn's time, and hich ſhe believes were paid by George, and 2 
E + avill appear from ae his accampts; and he having fraudulently put 9 < of his 
3 2 ſince che fee between the tutors and him, and a little before the Jeitation gi 
$ 1 1 . the exhibition 3 the Lords ordained: him to depone where they N and to 
oP 5 . 5 on FW 1 1 1 ee N 47 ID wi 25 5165 5 5 . 1 * e BAYS} 11 4 "74 4 5 
5 25 8 4 Januar 686. The eaſe of Matthew Bailli ie, Littlegill's brother and Archibeld 
1 © Stott contra Mr. Als des Dumbat and Simuel Donglas, buſband to ade Lady Hiſleſide, 
was reported by Porret⸗ The caſe was, if an extraneous donatar to an eſcheat, on a horn- 
1 ing an denunciation, not at his own but another neee e be obliged for ſati ying the 
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1 1 upon their own' hand writs ; nor will mn Lege 

1 or other vitlation in the execution, or ora it be ſte 

5 "no mexe 3 that eh dae 0 3 
1 | Amt 1579. and will embolden fe and villainy. ; for the 


= . executions, and put them in the Regiſter; and then Joſe or burn them — 4 

burning, and take 1 K. of eſcheat, ee . ew and if this be probative e and 
3 po an. wa fee cle ike caſe nbſervod in 
1 ene rl ways 
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ee the 3 yr aha che = e 
7 before, 18th November 10 1 
 wallel caſe zn the King's favours in the 
5 the goth December 1677. Pallat e eee ol 
. ,, contra Henn re num is not law. in Scotland. There was another 
[ Ant 11 ation, nan dee e the cre. 

' ditorin the horning, and there could be no proceſs till he) was cited. 5 
de to be cited ; but lowed him to be Called rm prurtſſ . 
Ealem die. Colonel Borthwick-comrs Thomas Lanry deren, in Ediobs af 
ſuſtained che, geliye 4 1 a N 1 not to -_ er ting another for his beboof, tho! 
 Phyliphaugh the 7 ay ee reſtrict: 2 4 
wing to probation, Southeſk referred it to Pb liphar 
to Tear, becauſe, when another creditor comes 
pop batten, pix. by the tenants and witneſſes, and if they K y refleRt upon 
uſwered,” This can infer no more hazard of pe perjury than i one creditor ſhould 
ive titles" to a debtor's; apparent /heir's. oath, and another ſhould prove it al- 
The Lords, on Forret's report, ound, i one were ad ging the whole; the debtor 


(0 bern ; would have. inter- 
re he adjudges Fg 
reduction 


ie inſtance of. Seriiaroor of i Nicken, Ind: the Sher check N 
> late Eafl of Dundee againit Lord Lauderdale, of his decreet of re. cognition ud 
andee's eſtate, : afrer Pirmedden had offered to e being called in and heard in 
ſenee; and they having firſt; a/ledged, that were wronged in the rental, becauſe whe 
fifth part was deduced as, the teind, 'whic t not, ſeeing it beld ward: us well as the 
Rok. + Aofwered; That in the ward-chartcrthe. teinds were only mentioned as a conſequent = 
- of the patronage 3: that as he pteſented to the kirk, ſo he alſo preſented to the teinds. 
2 That they having belonged to the Abbacy of Lindores, there were tacks and proroga- 
den thereof ren e the Each e el ga, They were not his by an heritable 
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2 the ward „ . e F RG te cot oe. 
%% They alleged, the tent of. in rekt "Vs h Ges e 1 wen to be z 
, "Akin of vidual, and they offered to prove, ee (beſide what held fey of my Lord "2M 


1 dington) the ward. lands were 30 chalders... red, This Wus competent -and — 85 * 
. ne, 10, We of them were minors, '$do, The! the! were all mafked cp ring by oo 7 
NE: be wt iſcuo as e of ſome A for chem all, "Fer in this they were" Wong. 
= con The Lords found this Was tent 5 
; 0 2 8 5 5 e ie. But it T "ear; that ſome'of Lor Lauderdale“ b un- 2 
fend muttered, that rhe votes were wrong counted. nd ö; on |} 
"the 27th of January, * the Lords would not oft Lauderdale's'deereet, but defired the — 723 
_ hows Procuratots to propote what, in material Juſtice and equity, they hac to ſay” ap "IJ WE 
3 they were in umb et lib; for . 1 che Were once eponed, J 
4 . 2 1 demonſtrate the baſe alienatiohs were but patched ; and chat the half of the ward nds rl 
lands Was og ene! tho?” e TENT, : bore e dienarions 257 * eng of 3,7 oY 
ker, 4 the: Wy” and 4th of Fel ruary, thes 7 ot 4b ea | £0 
they alledged, 10, That Lauderdale had raken the gift of the Earl Fo Dundes „ 
na, whereby he made himſelf Hable for all Dandee's debts nend valorem of the eſtate, af. "220 
de hich he was 5 mala fide to acquire's gift of Tecopnition in his perſon to eu thetn off; 5 oy — 
n zords, in November lat, in. ih caſe of one Gib, had found that à donatar of 3 
1 ms be e and 8 Ty cob not afterwards purchaſe a Bit of eſcheat to cut off the 
" Anfwered, 10, La erdate never poffeſſed by the title of wimus 
1. & they alledged, that he thereby inttömütted with Dundee *charrer-chet $50 
| Boat 7 and fo had found there all the retired grounds of recogifition: now made 
uſe of. .2do, That ir is not a paſſive title, and that only the bertditas jar, which has fallen. 
_ ciary to che ing, is Nable to creditors Miligence 3 and that Craig, end. pay- 256: _— 
the is perſonally Hable, when he ſays, gu /uccetst ut with pes heres tenelur non mi- 
a heres; bar only that the eftate is afſeckable inventard) cenus by the SO. Bp 
10 dit bat one may purchaſe! diverſe rights in his perſon, and Bruik V 
ic pratigfne did not not quadrate, for there ſhe had procured the pift « 87 a 1 5 | 
tor ha obtained 2 decreet againſt her; which the Lords Jaſtly. found - i 
 frandulent; and taken only to evacuate the decreet. This being adviſed, the Lords 1 7 . bo 
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' theicredieors alledgeance, and found he was not in the caſe'6f another heir or. executor fer- Xo 
wed or confirmed, who might not elude i it by ac cquiring another ſingular te, OOO FT 
| Ado, Alleuged, They Were prejadged, becaſe in the rental ſome ward- lands of Werte 2 
3 1 (a part of the barony) Were not 5 8 as proper rty, but only as ſuperiority. . 5 
2 F ___ They being feued empor 


mpore licito, before the Fe act of Parliament 1633, there 
was no more in the Earl of Dundee's perſon bur the feu-duty ; the 72d at 1457 ſüffcient. 
by ifirming them. The Lords found no mort chuld be conſidered here, bur the feu- fit 2 „„ 
Ses Dary, gth March 1639, Lord Almond contra Hope. „ 
2 he creditors: alledged, that ſeveral of the grounds of Cage were 50 be bie ) 
ified and extind, and only | found in Dundee's chartef- cheſt; 18%, Becauſe 5 
Fi their antiquity; iz. Edgar and EylFs infeftments, the one in 1600, the other in 
| 3 = 10. 2do, ' That none claimed theſe debts; which was a Clear evidence they were paid. 
3, Being before the act 1617, for regiſtration of ſaſines, (yer the Secretary's Regiſter - 7 
| 1 das prior, though only in uſe a while) Lauderdale could not have got them, but retired in the 
Charter- cheſt. The Lords found, if this Was p 5 to infer a preſumptive probation, they 
would repel it; ſeeing in Cromarty's caſe, 23d ebruary 1683, they had rejected the like 
| prefumprions; but if they alledg A and offered to prove poſitively, that Lesben found 
them in che charter · cheſt retired, "hey would find it relevant, and admit it to their probati- 
on: But found that the King nor bis donatar of recognition, were not obliged either 
1 C the Charters, or to prove the baſe rights were clad with poſſeſſion ; ſeeing it was to 
<7 preſumed chat heritors would abſtract the writs by which theſe two might be proven. 
40, They alledged, that theſe old infeftments, viz. Edgar's in 1600, and Lyl ve; in 1610, 
were preſcribed, being 80 years ago; and Teeing the debt was extinct, they 10 never be 
- refuſcitated: to de made a ground of recognition. Anſwered, That the debr mighr be extinct 
az to the effect of exaQion, and yet not as to the caſuality of recopnition ; ; for by the prin- 
3 . of law, kontra non valentem agere non currit præſcriptio; but Io it is, "the feudal delin- 
| 5 queney of. recognition was not incurred till the major part of the barony was alienated by 
| baſe infeftments;.now the laft baſe infeftment is within theſe 40 years, and every one of the 
| - grounds and ſteps which connects and makes up the reco znition, are within 40 years one of 
mother, (for if any of them were without the 40 years 0 another, that would be preſcribed, 
| _ and could not be made uſe of as'a ground. 'of recognition ) now the action could not exiſt 
1 | all the half, and a | little N were * and ſo it a not ah to . till 
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BM 5 71 _ of the barony 3 for the cutting of Two. or three ee grounds would not bring it to chat ip 
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5200 years ago may be raked up, from e | 
 notlly ſopite cantios revive. "The. Lords Trepeled the preſcrip 
& the laſt ground was within! 46- . 
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nate) Ed wi 9 be 4 ground, becauſe ite 


ecognition ; * 
24 100 encc. Anſeergd, Ni lon. role nales they Neck ee 3 * 
92 be eued at mee avail 1 1 for the 72d act 1. 457, bags theſe. ſub; -infeudotions 3 
det at a competent avall, they/cannot found thergon unleſs they ſubſ; 9 in the: terms 0M. 
| Replied, in t dm antiqua it mult he preſumed to haue been. /olemniter: | wn © 
. _\ Ao leſs they proye . Lords ipclined at leaft T0 think the donatar: Was be 
ligen to produce the charter, or to prove the eee with the retouted Main 
r Edhje's, Blackneſs, and Facheringhame? e baſe infeftments were enten 
1 8 In 1654 When wardtholdings were uppr A, and ſo could; be no grounds of tecognition; 
Aud that they were rengunced in 28505 before they conld-confirm them at Exch 
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2 f jected againſt one. of the gave. 25 it bore. not the partial um för wich. : 

_ And ſo was not a liquid 3 rb 14 Boil 
a” Ns af earth and ſtone, and n | 
1 valid ground to infer recognition, pon « Og Seen — XP 
Na . en the back of che i” beating ſaſi b dayo=Yer the | 

-.,"M\ hore ptoduction of the ſaline,” Which mus eBay ye obata, 1 Th 3 

5 440 "Thar Arca of che jt were . te fame f ems, and che de eke een er 

— 4 Vas as granted. 7% ſatisfaction. Of th 8 other, 5 1 2 750 N 3 
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12 "= able to Galt as many (baſe rights, 77 Which ther recognition. in che Uleerect was- e * 
67 \ "plated and made up/ aß would reduce the Baſe alicnations to be within the half ofthe _ 
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| Laing it was proven in the deere, ee I ments fron $i et ge 
- I 2 nds. Vid. gth February & | 686. 4. ok > i. 8 Fs N NY! te at | . . 8. 9 794 1 + Ts, £ 87 a np J 1 4 
yo bw Eodem 21 5 cs Chaplain; Writer: to; the” $i be. eeuGion of a 


| _ diſpoſicion. omnium bonorum granted by! Sit Gro ge 1 late Peel! &f Edinburgh, in 78 
5 5 ſavours of Bailie Thomas Hamilton and two er three more of his creditors, in eee 
| 1550 5 5 70 WW all the reſt, and eſpecially. of the purſuer, Who bad charged him with kort mp prior 
SOR: thereto, on the act of eee 1621 and that he was then in e een 
ot prefer one kreditor before another: The Lord OE chill who, me the 
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5 | a = 4. " - 
*, 1 Bot, on a bill, chis being beard i in e on the oth of. [VER it was 3 
for the defenders, that the firſt way of the act of Parliament 9 them; be- 
E It only concerns: ie made by bankru upts, to conjunct or confident — 
| without onerous, cauſes; but it e this diſpoſition Was for molt | onerous cauſes of debt 
and cautionry, and they were neither conjunE nor ee ithe Provoſt. 249, . 
Was not diſpoſtio omnium bonorum, but he liad a real eſtate behind. 3tio, His ſhop being 


I commercio, they might bargain for the ſame, even. as they might have bougbt 100 ells 5 
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"nor quarrelled en this. act. 410, Non ceſht-foro, for 1 5 time after this diſpoſtion; and 
* naked charge of horning, without being denouncedor regiſtrated, did not incapacitate him. 
4 ee Pury, ult,” Fanuarii 162 5, Seougal; :27th November 1629, Paterſon ; and. 2d February 
LY 2 LY Jack; Stair, 8th January 1669; Preſton; and zd February 167 2, Home; and the 
_ " decifion March 1682; Cunningham, 1 n Hamilton; where diſpoſi tions mate by. = 
Fakes even that ſame day they fled, were ſuſtained, where no previous diligence! was « 
done againſt. them. 8¹⁰ 0, Tlie 441% re vocatoria Paulliana. cannot be founded on, unleſs it 
Were ſyblumed that the receivers of the diſpoſition were conſcii as well as the granter; but 
jo ir it is they were not participes- fraudis; and that the Roman Law in edicto fraudatotio 
made two iſtinRtions ; 1 m0, Between him Wo had got a right from bankrupt. ex lille 
_  eneroſe, whoſe right was valid even apainſt other creditors, unleſs be Was particeps fraudis; 
And him Who had only. right ex cauſa lucrativa, a8 by donation; and there raus in concilio 
| of the: granter, , and in eventu, (tho the: receiver was ignorant of his condition,) was fuf- 
© " Heient. to. annpl k. 8 240, Vel bona " grant” peſſaſa er praectoris edidto, (which. Anf wered 
. 20.01 diligences,) "vel nn. In the firſt caſe; the debtor cquld-not any more gratify one 
3 . In the remit Mi tht. prefer him gui vigilavit hi, and if he 
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the recognir u fs Within 30 years df the purſuit. Replied, If this connexion; hold, = 


i” 


> from him after thir bornings, and paid for it and it could not have been evicted 5 


| 9 4 4 1 ©, PP AID A . 4 W n CG wine. 
oy 2 tion; for its ane 
ee yet the reſt was alienated before, and · be had nothing remaining; and this was a ell- 


per gene and ſo nor allowable: ina bank rupt and that a charge of horning was 
1 fulicient, ar bring in curſu Ailgenti, and before the days of the. charge:were:expired, © 


Y 2 dent ad diſponed: and they were not in mara, but denounced him after the fix 5 | 


Ke ; diys 5 and: if - i ir hag baen a compleat diligence by a regiſtrated horning, then it would hair: 
bon preferred of itſelf, and needed not the help of this ſtatute; and the words of the act af 
„ Parliament ate, kchat he ſhall. not gratify nor . e of een have uſcd 


a | hornings-now a naked charge is io uſe it. „rr 
| adviſed on the 1th off: rebraary we bene er Dem- 


; a 5 his debate being 


|.  .mond's ifoolition i in ſo far as it prejudged Chaplain e. Bateman; the two creditorsiwho 
3 bad charged Him Weh horning before the date of it, albeit he was neither denounced hor 
 __ egithcate chen; tho“ Bateman ſeemed in moratin. forbearingto denounce. for a month there: 
5 Aer and tho! the e not canſcii Frauds,” But they did nok etermine-if-qhis_ 
. mn et of che pn credirors who bad your _ . | 
1 Ip Ban Oh 1 5 5 Wet 7 80 e yg HM e Pier ao; 
” Raden Gd, bed clvil adjudicatio! 
© "AGnneuchar//and havin ney the Parte, aca if. It 55 

3 Bill craving, chat aaf ranking and Ca e eee ee. creditors, they 
| ,  miohld modify and decern Jome. of his bygone annualtents to be paid him by4 3 Car 
| .  tairs the Factor. Anſwered, The Factor was only placed by the Lords; the laſt Seſſion in 
March, and has had little intromiſſion 3 2 
„ Faint Xp ae oo ys to ent the. creditors; ous ho 'G 


"OM 7 nes's: W = airy KN ea hg 1 Seer; the. — "af 2 200a; My des 
1 118 Maitmens ſtock mortified to that Hoſpital, who oraved it might be primo loco app lied - 
1 1 othe maintenance of the poon of their own trade in that Hoſpital; ſeeing in all donatiems, 
ine will of the donor! is to be followed, and their own: pdor to be preferrod. The Privy 
1 2 zouncil+referred this to the Biſhap: of Edinburgh, in regard it was a mortification within 
his an Dial and the:caſe had been formerly before him when he was a ae, Coun- 
We and he made a report that their poor ſhould have the preference. 
© oh Fahuary'22. 1648.6 Sir James Rochead produced, to the Town- 5 <Glidinha h, 
15 45 petition he had given in to his Majeſty, ſhewing he was illegally Uilpoſſeſſed vf his 
place as Clerk of Edinburgh; and that, when he. craved entrance at che  Town-Council 
_ door to propone his defences, he was. kept out; as mentioned 17th December 1684; with 
the King's deliverance thereon, remitting h to the Town · Council of Edinburgh to repone 
himz if They find, after bearing all parties, tha he was illegally deprived; and declaring 
that; in this cafe, - and in all time coming; the Magiſtrates and Town - Council ſhall be ſole 
3 their Elerks; and diſcharging the Seſſion or Privy · Council to meddle there with. 


Council ſuſpend their two Clerks, and ordain all to debate before them who have med 

ht: and in the mean time Alexander Gay: Depate i is appointed te officiates;/{ 71551, * 
On the 29th of January, the Town- Council went. . thro' the particular grounds' of Sir 

| Iniles: Rechead's deprivation,” and ſuch of them as they judged relevant were admitted to 


T gheither made appearance nor oppoſition 3 fo it. was found, that Sir James was deprived 

25 Vchout probation of a fault; and, on this ſort of probation of his innocence, on the 8 

5 | bk February they reponed him, und conſequently James Hamikon, to their office of Ciel; 
but they reſolved to make it only durante beneplacrto. | 

The removal of appellation was ſcrupled at; ſecing Sir James himſelf. bad. provoked t to 
8 by : raiſing. a reduction before the Lords.—But he may paſs from it; yet an in- 
ferior Court cannot. reduce and annul their: own decreet paſſed oy probation 'T which | 
. belongs to the Seſſion only. 

Eudem die. At Exchequer, Sir William Sharp of Seotſcraige the Archbiſtiop $ ſon, being” 
now returned from London, produced his gift from the a to be Maſter of his Os! in 
"cs of Sir John Falconer who had been deprived. 

II. Robert Hamilton of Preſmennan was found liable, at the ok Treekrery dene 
8 0 for. the feu-duties of the lands of Grangemuir, which were Kirk-lands, and paid 50 merks 

of feu: duty yearly to the King as Superior, by the act of annexation 1387, for 40 years 
back, extending to 2000 merks, tho' he had general Tauben my would have turn this 
oyer upon the Lady Belhaven, liferentrix of the land. © © 

January 23. 1696. The Earl of Mar purſuing one Brown a ee on the 624 0 of 
bee 1661, For the fuperplay duties more than pag the annualrent of his wadſet 
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his was to hinder vocations or ſuſpenſion! of their proceedings. On this the Town- 


* 


Mr John Richard(on' 8 probation; but he knowing 3 intended. him no fair play, he 
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ved for che putfner, that tho“ it 'was:nor-difpgitic m I.. „ A 
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| 5 1 had done before, ſo he ge 
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| hy This being "called: befoxe Saline, and the purſuer not hi 
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. 8 dolattion ier fome | * nds. 155 1 was! . That: no TOR >" 
de had to that article. of defalcation, which -might, hakn proceeded: from his own negligence = 
- Hinge 1 the ground, which he found in tenandry at hüs entry ; unleſa he lay the de- 


vaſtation was b ſomeipublick calamity of war, as at the Engliſh invaſan. in 16 ar 
famine ar peſti e. The Lords referred it to an; Auditor. * . 


_ '- 1 Bodem die. The caſe. between Sir Walter Seton and Sir James Cockburn P08 ita; * 


the Lords ordained John Coupar, who was chen their ſervant, to be examined: on the 8 
_ -having of the compt-books: andinſtruQions, and to exhibjc; and ee the ſame. * 5 
_ wath, that . y have iaſpectio be bla lays open Sir -Jame: ompt f 
review. Bo LE 6. 74; by _ 3 1 3 . 1 pe” 4 af : 1.554 | 
11 Bok teh A gift of the: Fe Ra a, — of Sl [ton 
of the Earl of Dumbarton, his heirs and aflien „ OS 5 

WIR Lords 1 


deen from the King in eee Nang, Aber ti vr ceAification of the inter! 
Pronounced d betwixe Lauderdale. $i ng the igth December 16B4, finding that 
iy ber rights conform to his bond,” becauſe: he cannot be heir, being 

3 5 ed comp ling in Barnton's perſon, and that it may be turned into an 
Act before; 3 and that Barnton andꝭ all ether may- de examined on the truſt; and that, 
mmends her no to their fawour, juſtice and di 
to 3 this letter in their car 2 it was N Nad: 120 3 


„ 


ned; not ro ho al e laters,” 


5 ; - ; I =» 9. | 
| 25 © ys 1 8 5 
„ Wie cane, „ 9th; ,,, ine cru nat Nat 


. 1686. Sir Re bert Sinclair of: | | 
purſne Sir James Sinclair of Kinnsird, as heir to "i. Id horas. Locker of Biber, . 
is uncle, for payment of the jointure oonditioncũ by the faid Mr. Thomas r Anna Fouliz | 
is: ſpouſe in her contract of marriage, and whereof Stevenſon has hitherto: paid the bygones 
e:miſtake3- and therefora, in this procels, is ſeeking relief, and wha a there 
ang inſiſted, the defender 
| obtained price ation for ndt infiſting: The next werk being zin inrolled, i was called 
before Edmonſton,;. vrhen the . alledgeu, he Was hot abs ed to answer, | becauſe it 
was fixed already hy a proteſtation before Saline. "Anſwerell, The deſign of theſe. proteſta- = 
_ Tions wis where purſuers calumniouſly.protr racted che plea, and put the defender ws a Jong 
and uncertain attendance ;: bur here re was only the omiſſion in nut inſiſting for one Werk, 
and theſe proteſtations cannot be granted unleſs the copy of citation had je produced. 
The: e pl on Edinon th ils report, Jouns he could nly infill before Saline. a. 29th | 


January 28. . ee eee ee Me. John: Klies's bill, TY William 


2 


5 Lockharc's aniwer, they allowed che-peticioner a diligence. for | citing of other perſons, q 


 havers:of writs-or witneſſes, in place of thoſe formerly cited who had deceas'd before they 
were examined, the number of them not exceeding thoſe who. were deceas'd, providing the 
ſame de not ſtap the advifing of the <auſe, in caſe they be not examined before it come in 
10 eg el and pee ee 25 the purſuer, if he be in the ſame caſe; and 
allow parties fart ons former Cited, if t deſire We 
dme, providing it do not ſtop the adviſing of Len as faid 5 1 hey : 
Eudem die, At PRIVY COUNCIL, here are mutual complaints PR eu, Hoater 3 nt 
' Provolt of Air, who was put in by the High Treaſurer, and William Cunningham late Pro- 
vaſt there, :now;owned by the Chancellor, accuſing Hunter of fundry alert hows and that 
he came au iby taking his votes to bimſelf, though ee e Briſbane 
on the ſame head. Hd. ia th Feb. 1686. C 
H. There was a flibel againſt Walter Young 3 of the Tolboorh of the. „„ | 
for ſuffering by negligence ky Pe the WY: Couna's prif prif ers to cus by the door and 


dhe was deprived and incarcerated. . e ig ee oi 
III. The Printers and Stationers 1 were ee x * Conncits order, at leaſt the Chancel- 5 
n diſcharged either 20 print or ſell any books reflecting on And a copy of this 


was given to every Bookſeller. When i was intimated to James en Bookſdller, be an 
| fwered the Macers of Privy Council, that he had one book in his ſhop Clo condemned Po- 


pery very directly, and he deſired to no if he might ſefl it, meaning the Bible. The or- 


der ran in general terms, that nothing ſhould be printed or fold without a licence from the 
Chancellor, or che O 


rdinary, or the Cler ks of Privy Council ; but it was thought obvious 


chat this was meant againſt Proteſtant. books of e becauſe they ſtirred up: the minds | 


of the people againſt the King's religions. 
IV. John Foſter Collocbor of the Shire of e having, with fome 83 invaded 


1 5 the former Collector, he is purſucd here, and alſo threatened with a criminal ſummons on 
Abe fete AQ . e aan 15 8 2 8 | 
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2 ae, the intimation rs an Lee nich as mall — — yay at ee thop, - 
be not being there himſelf; which was alleged to be 2 place where i Merchant is more 

cominonly to be found than in his houſe... But ne objected a deciſion within cheſe 12 months 
betwern John Davidſon and: Mr, Archibald Niſbet Writer to the Signet, where the execu- ; 
tion of a ſummons was annulled, becauſe-only left at Mr. Archibald's writing! chamber But 
this proceeds on Queen Mary's Act of Parliament 15557 which preciſely requires citations 


on ſuinmonſes to be either at their dwelling-houſes or perſonally; but hints? is mp fuch Ac 


_ wich reſpect e ee allgnations, except it be drawn a 


Januaty 31. and Faru 1. 1686. Ther wie mh and-riat in nb . 
1 bing aconvocation and gathering of-the-: pprentices und rabble, againſt the avowed — 7 I 
. and: public meetings for ſaying of maſs, and other Popiſh worſhip, who'diiturbed the Chan» © 
_ cellor's Lady and others at their ſkailing, by throwing dirt, and otherwiſe affronting —_ - 

This Was taken ſo'ilt; that ſome of the oj bein og apprehended, the Privy Council met this | 

. and ordained a Baxter lad to be whipped 1 the Car te. While the Wa. 

man is golnga bout it, the boys again roſe, beat the Hangman; reſcued the lad; and ſo continued 
all nigie making diſorder : The Council called in to the aſſiſtance of Graham's company, Ma- 
bo White's menin the Caſtle; and ＋ the 15 footguards; and the "ſoldiers being 

2 they ſnot with ball amongſt the lled a woman and a man; und Robert 

Mein the Foſtmaſter's apprentice, though be: he lan mer at 2 which-ſome called 

4 murder. - Then all were commanded off the ſtreets, | and all ordaine ] 5 

and ſome. being apprehended, the next day a woman d twee rn were ſen 

ew how aftald they were of the common people's inclinations, they bad 
the-way betwixt two files of muſqueteers and 8 for fear 

Drees the reſcuer · called Moubray, an Embroi ; 

ment for his life. One aſked, what the King's 2 Advocate would anforer, chr Fame! Sa - 

5 e this defence andexculpation 3 The Maſs is a meeting | "Law, 
. A 1 was only dipating ſuch -an aſſembly; if it had been 6 fanatical eee wont 
— 1 have got thanks 5 enge the diſturbing this meeting at leaſt: will not merit death. The 

7 Zourt party gave it our for 2 great riot, and of bad example; ſo that Queenſberry ſaid pr 

„ rey; he by their deſcriptions would have believed ir ro have been worke tan Maſa ; 

Neapolitan ſaſdere tion; ad he not ſeen it? Our Biſhops and others wilfully 

Frey had been ignorant of the riſe and cauſe of it: A Drummer is delar — . 

for Wes pogo ſword; and ſaying, he could find in bis: heart to run that through them; 

Which chey exponed of the Papiits, but he ſaid that he meaned the boys. A Grenadier was 

3 * uncil of war, for ſaying be would not fight in that quarrel againſt the Pro- - 

| xeſtants, for be was ſworn tö that religion. One Littlejohn- was examined for ſpeaking 

8 the ; 1 but, ons — that * Was ſometimes dee _ was e „„ 

The Treaſurer «ad. his faftion agoravated this eme mightily, of KOEN to irritate whe on ol 

| Chancellor to take ſome rigorous courſe, and to put them to extremities; but the Chan 

cellor was adviſed to carry moderately, leſt it ſhould mar his deſigns of advancing: But as 

Spots ood, in his hiſtory ad annum 1 596, page 432. oblerves from Tacitus, that all ſuch at. 
tempts when cruſhed advance the ſovereignty ; ſo it is to be feared, that this may further the 4 

bot deſigns without vontrol, and be an argument in Parliament tocrave an Act, reſeind- 

ing all the penal laws againſt them, that the y may live ſecurely amongſt us. See the th Act 

of Parliament 1567, againſt hearing of Maſs. But the Acts of Parliament on which our 

Judges proceeded to paniſh this tumolt, were (Without conſidering the occaſion of It} AR . 
vp 1563; Act 187: 15935 and Act 17. 1606. Vd. gth February. 1686. 

- February 2. 1686, The caſe between the Royal Collepe of Phyſicians in Edinburg h, ava „„ 

cer Stirling Chirurgeon Apothecary, mentioned 26th March 1685, was debated ; where- 35 A 

in the Town of Edinburgh e compeared and claimed, 1m, The preſidentſhip i in the meeting. 

240, A negative in judging the Chirurgeon' Apdthecaries, their Burgeſſes. It was repreſen t 
$ ed againſt the Phyſicians, that power was incbriating, and therefore thir Gentlemen, tho' very 9 
5 Worthy perſons, are ready to abuſe it, nut being accuſtomed to it; and it may degenerate the 

| Gooner into oppreſſion and tyranny, that they are concerned; therefore theirpower was limited; 

15, The Lothians were all cut off. 246; The Univerſities are reſerved.” gti, The Town of E. 

dinburgh: And 47, The Chirurgeon- Apothecaries. So that their patent is like thoſe rules, where- 

of there are plures exceptiones quam exempla ; and what is left them is mainly to regulate their 

own delinquences. - 2do, Albeit the Magiſtrate fits with the Miniſter in the Kirk Seſſion, 

Vet he takes place of the Miniſter though he be only his concurrin K aſſiſter, and the Mi. 

viſter preſides. In ſuch a concourſe the deſt juriſdiction, the largeſt and the moſt honour- 

able muſt have the precedency. 30% The Ma iſtrates have more dignities, viz. of being 

Sheriffs, Juſtices of peace, &c. whereas the Phyſicians have but one ; and the Phyſicians are 


- but Balle * baving Ka * „ e and limited * 5 — a 
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ann e 1 s Mogiſ 8 


than the Provoſt 


maoeting andi it was anent a ſubjec of their! nan M: . 1 4 0 bes: e wt; 


_ NP do:not;concurz..ingimation. ang: ar! made, [br hn 


1 d to the Callege of :Phyfic 


— 
1 1 


„ 6 
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Tô0 ball a Phyſician, if the te be one ts 
be obliged to calk another; and ſo go thto them all? g, What they ſhall d 5 


. 1 
1 
& 


. attix his ſpouſe in that tenement, and being mow' charged o do it; ſhe: ſuſpended on thi: 
8 reaſons 3 an, That this, obligement to infeft was xclative'to anether obligement on ber 
An that Faith: contract, to pay ber ſon 4000 mers 3 but that e eee is 1% 


A2 do, That this is à donation by a Wife to her huſband; * * 

dem perſona, and ſo is revocable, and ſhe, had de Fabio revoked * now. Anſwered to the 

| Sift, Tho':theyperſonal obligement af à wom; 

1 os Pay eget any her huſband's. conſent, of Tights out of her en lands, that is valid. 

ſan, but to 1 third-party, the ſon's wife; and fo it is not Aonutiu rewocubilig. This being 

reported by Redford, the Lords repelled the two reaſons, andfound the qbligement on: the 
—_ lands valid and effeQual, and not revoeabllſGGG... 
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 ercets-in-execation : An this chrgecfold cord of the Low preference, ſoſttongly tw led, 
 vught: nar: t6:beieaſily-broken. ./ 410, The Town are Sheriffs u hundred years fot every year 
tbe Doctors area. College, it being only three or four, cars ſince their eręclion, „67a, The 
Non, in a competition bet ixt them and the College of Joltice, abaut che precedency. TW 
_ thib eleQing a Regent of Humanity in the College of Edinburgh, got a lettet tram the, King 
in 1867, by Sir Andrew: Ramſay t hen their Provoſt's procurement, determining "27 Hh . 
voſt ſhoald have cho fame "oa precedene within the Town: preeincts. chat yas due go 
the Mayors of London or Dublin, and that no other Provoſt ſhould becalled-Lord Provo 
"ub hej and How: ine Mayor of: London, whenzhe is in the King's-bench, prelides before 
the Chief q uſtice; ſo it does nat. hinder Hie prevedency, that he ig. t vocſant an ale ſubject- | 
matter z for dhe College of Juſtice underſtood, Quack: and; Latin ee ien, eiter 
4; and yer hę pr efided-:;.. 37 0% et} 741 i; 43 2906157 e Ilir 3 
u drem it 10 dis gueltion; which win: the inerpal Guriſgs tion, and which 
ry: Whether, the principal as jodged in the Phyſielans ſer ing they: called the 


—_—_— and oldeſt 21 juriſdiction, plas were. £ordal Iced 


He granted to the College of P. 
ative, but: that che Coll | e m , 


iultanding that clauſe of the patent, that it fliall og be e am 0 fine a 
irurgeo! -apothecary of Edinburgh, Without the conſent of one/of  ghe: May deen 
bo ſnall e 3 4nd pre on 8 3 282 


11 
Be 


t e eee ne Edinburgh... . 2 . 
were alſo thinking for edding of marches, [0 Ale 1 


3 s not originally iptérnal (as cheit patent ditiagailbes): ra en. | 5 potheca 
might, 'withour'a Phyſician, / undertake the cure Nr 8 it aroſe from 


- <auſe;:and was not ꝓet come to be a formed and ſt 


it tion of one be ſu NES 0 cd ehe 


Patients who abſolutely refuſe zo call a Phykcian, cither-thro® payerty,or a. natural: 


£ 5 Au, What ſhall be the Obirurgeon · apothecaty carriage, if it be qnly. a work eof þarit WM 
Dr neceſſity ; muſt he ſtand an idle ſpeftator till a' Phyſician come? The Chancellor faid, 
Baptiſm in the caſe of neceſſity might. be adiminiiſteed red by any z and the King's Advocate 


2 to deſpiſe the ſimile, 57 e har cellor e it VET! OPS f CO : wk big. wept 
CC caudal Hell gods: $0 9 "Hi" 1185 


February 2. & 3. 1686. Beatrix Somervell 10 « Allen Paton. Bektrix * was — 
—— her oohtract with umqubile Laurence qohnſton, and Eaton, her mother-in- 
aw, -proprietrix-of a tenement, being obliged to infeft her ſon 1 Laurence, and the ſaid Be- 


one is alſo null. 


. being granted by a; wife ante. matrinonio erga, the 


n wehe pire be null, yet where ſhe is prin- 


inſtiuut. tit. 4. num. 12. To the ſecond, {This was neither to the huſband nor 


Februam 4. 16866. In the caſe between James Cleland Merchant in Edinburgh, I 


8 n ot Henderſen. The Lords, on Saline's report, preferred Cleland; to. the ſums 


arreſted in Sandzland's hands, and whereon, the decreet charged upon was obtained, in fo 


far as there is Feſting, 10 bim of his bygone anpualrents; :unlefs Henderſon the Factor, 


(ho pretended: he had the only. right to” uplift the victual, and price of it, and that the 


Se _ creditors. were only to purſue him for i, and not to arreſt,) will ker and inſtruet, that he 
_ is exhauſted by Brugh, and other; preferable creditors, their annualrents. 


Zadem die. At PRIVY COUNCIL, there is a letter ſent to the King, 3cGrin ring. bim to 


Ts : explain, Hf, he meant by his letter recorded ſupra, 12th Nu 1 68h, that, the third of 
NE, the fines was to be abated, or the third only to be exacted "op 


ary 5. 1696. At EXCHEQUER,. chere is an act made kor rouping the whole 
if 18 the FER REES ang, mad oy the... . of March. 


E ihe 


(his. de fon, who is e- _ 


- 


2 7 'Fe 4 


pains of death, tho' they had no arms; in regard the Kin 


1 Liermont's caſe in Septembe 
There was ſome demur among the Lords, whether the libel ſhould be found relevant to in- 


e | 


the price of. Caſtle- Kennedy bought by bim from Bargenie, tho there had been two or 


chres compfings betwixt x hee altere to the [dates of theſe tickets, and new bonds „ 35 


= | becauſe they were yet in Sit e's. hands uneetiredy and 4 would not have 


been left there if they: had been diſcompred. 4 8555 . Katt 1896 23-4 i 5 ict 135 Ts "2 1 . Ae. N b> 
Febrnory 6. 1686. John Strachan . Writer 10 the! having reflected W * 
Fortet, as if he had not done him juſtice in a cauſe 8 bake bim againſt one Pearſon z 


85 alſo in bills and informations ro the Lords having reflected on Mr. Patrick Lyon. Advo- 
cäte ; there is a bomplaint of defamation given in againſt him, for ſaying that Mr. Patrick 


= attempted to afſaſſinate him; and nothing being ſo dear to an Advocate as his zputation, - 
. [I next to his/conſcietice; he eraved he might either prove it, or elſe be pun 
flander. The Lords finding the injury proven / 
_ witneſſes preſent wen Mr. Patrick threatened him, they ſent him to ne rae lie Ns... 
till they ſhould conſider what further puniſhment co infli&-on-him; Sade" if he had: not 
fſußpmitted and craved ee er were ee {0 = 
_ rated. on a ſharp, rebuke. AE OO AVE oF Rt Ld I of Le ry Mk ps: 

7 -COURT; r two o ms are pannelled ſor being os 
|  fory to the late tumult on the 1ſt of February; againſt the avow 
for ſaying of Maſs,” wherein ſome were Killed; and for reſcuing the Banter lad 
Hangman when he was to be ſcourged. The Lot 


into, and that he declared there were no 


rive bim; bowever, he Was 8 


8. 1686. At CRIMINA £ 


and publick meetings 
from the 
found the dittay :televant to . 
s Advocate aduuced two 
Sir Walter Seton 240%, 


— 


inſtances where the ſame was found; 10, "In the tumu t again 
r 1678, when one Hog was killed by the Convwenticſers. 


1 pain of death, or only to put the panneb's life in the King's will and mercy... Their 


' , acceſſion being roven, the Aſſire returned them guilty,” ſo they 
| n the 10 gy February: But the Privy Council which ſat on the grhy -reprieved .. - 


banged 
them to a longer d: 
tte Mobilee too much. e Frog oa hath bet, we. 


By F comphiining that he had cauſed looſe out fundry ſheets in an act of Beben 
tdeeſtation betwixt them, and- inſert new ſheets: therein with alterations. This! bei mg. 2 _ 8 


2 | | might be tried, for his vindication, and the drawer of rhe bill cenſured. + 


Mailand; altering his former letter mentioned 2 3d January laſt, thus far, that for the 
ſtahding of the family of Lauderdale, they may ſubimit the affair to ſome of the ON. 
who may determine to her a reaſonable. 1 Mane and which of them two refuſed to ſtand 
to the determination, his Majeſty will not countenance them. —— This ' ſhe | took in very 
bad part; and the Preſident loves not this way of ruling the Seſſion by letters. She chuſed- 


were condemned o 2 


that they might obtain a pardon, 85 en e lit to irritate 


February 9. 1686. Sir Alexander Hume of Renton gave” in a bill againſt Sir 


gery of a high nature againſt an Advocate, Sir Patrick gave in a co 


Hodem die. There was a letter read tô the Lords from the King, . Es he Lord 


. the Preſident and Harcus; . named Caitletyll and Fewedden,y 5 and "yu GMs: 
1 lor! was to be Overſman., Vid. 23d March 1686. * 


Eudem die, At PRIVY COU? CIL, there is an a0. le in te of: the. Ins kund, 


mat all Maſters of families, eſpecially T radeſmen, Thall ena& themſelves by a bond for their | 
ſervants and prentices, that they ſhall not be preſent, -nor join in any tumults or uproars, 


8 was liable to accept of the fiars of the year 
intromitted with by the Laird, as — the legal price known and acknowledged by law, 


under the penalties of ſuch fines as the Privy Council ſhall impoſe. And becauſe it was in- 
formed, that ſome Writer lads were alſo acceſſory,” the ar of the Signer were ee 
5 F intimate to the Writers to be liable for their mien. 


February 10. 1686. In a caſe of the La J, un eee . Lords, on. pokes en 1 
the price of the victual of her liferent lands 


and that ſhe could not get bim decerned for the price he truly ſold them at, which was 


more than the fiars; becauſe if he had ſold i it _e leſs, ſhe would have claimed the fiars; 3 and 
- © therefore ecdem jure uti debet in both caſes. | | 


February 11. 1686. The caſe of Ramſay. 8 Bil Being repo oried by Caſtlebill, the Lords : 


found, that the diſpoſition in fayours of the defender, was of all the Lady Granton' s goods, 
except what was legated, and that the relation to an inventary was not taxative but demon- 
ſtrative 3. and therefore ſuſtained the diſpoſition, and aſſoilzied from Bill's reduction; in re- 

gerd by the other diſpoſition ſhe left a legacy to her brother Henry Bill, and declared if he 


did not accept of it in full of all, then i it was to accreſce to Major Ramſay; by which it 


LEN was clear. ſhe intended her brother no more but that legacy; and that her « iſponing to Ma- 


or Ramſay all her moveables, conform to an inventary, does not reſtrict it to the goods al- 
nnch ade in that 5 and no more, is evident; no more — this legacy, 
8 : 74 7777. BOT 73 |» "+ OG 
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1 . In my Loi ie 4 25 Sir (<A culo nent, ths Ne. YN 5 5 "0 
. Kennedy, the Lords ſound, that Bargenie's two reccipts exrending to 140% ek 
Here not to be preſumed to have been allowed ur diſcounted to Sir John out of the fore · end ** 1 


2EC for the 5 93 
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. . m0 e eee VÞ 3 1 is; ner do he h 1 Mew. mere 
don dy the Senate of Naples not to reſtrict. See Mattheus' de ict. deciſ. 106. 
tri, Ifthis diſpoſition; mentio res. goods Sac "gene; lend extend: 10 ums 5 of money; 
x | Fer negative? ft ot Bs TRE £03 FVV 
an e, T he caſe; of Alexander. Buchan Vintner, contra Tho we Adin 8 
| 2 | 1 es reported by Caſtlebill; nd the Lords found, that Thomas Young had ok taken the 
= | aſſignation to Gordon and Biſſet's boud 1 in latisfaction, but: only as an acceſſory { ecurity; 5. be. 
» _ cauſe the words of his acceptation-of them were, When paid?” See Puky, 29th March . 
E. 18626, King; but found Tbomſon's, charging and denouncing Buchan unwarrantable, he 
 _ having ſecored his name out of 'the-decreet; and therefore ordained Thomas FYoung,. on 
3 mis own charges, dene ee pen Bockau, and 40: tan „mes Wie of, his own el. 
. 5 | fi eee, i *% 3 B47 Fiber Th e CELL eddy 4 Tg EO Caſes kobe 
ane Janet ane ce one Rulbane, being Genet] D lin Ladder. - 
RITES a debt, 0 \Redford's report, ſne was Meme an intimation made to him in terms of 
Ns the act * Sederunt: 1675; Preile 1 ring upon oath to con- 
5 : 1 4 diſpoſltion ef her means. 810 80 it ibis courſe hol dc | bene: need 0 mor e Jeercers.of 
| —_— Hor this äsa fat more ſummar i bo 1 
Eadem die. At PRIVY COUNCIL., in che Town of Ay r's-cdle, mentioned 28th Jank- 
he L rds annulled Tlantesz election, carried wy" Hi twp te ig and * . 
0 22 new election, of A Provoſt. N ory $0237] une; | 
| SH II. There are complaints of oppreſſion : bet: ce! the NM. agiftrazes © | Culroſs: and Sir Alex — 
= ander Bruce of Breomhally/and-that 1 cn an own hand, procla nal in- 
6 1 bee f al ee Rattten for - B N 
1 Carridden, and other creditors of neon 1 . 5 e in. 


* . 


B | 55 | prifentiagand: he foi nding on an old diſpoſition of relief, given in 1641 by Sir James Ha- 
1 55 miiton of Grange to the Lord Forreſter, the Lords found 1 poſterior diſpoſition given 

5 5 * lies ſon, With infeftment following thereon, Pr ferobile-: o this old relief, unleſs & 
=. FO burn would ſu dſume, that it was made real by an infeftment, and ſo not meer- 


DD y penal right. The burn d a ſecond reaſon of reduction, that Grange 
5 5 I was ſtanding: regiſtrated made: horn before this on. Anſwered, This horning could | 
5 5 Lover binder him to diſpone, becauſe: he: was only denounced at Edinburgh, and not at 
8 nlithgow, here the lands lie, and he dwelt, and o 50 eſcheat, but only. caption could 
| follow, » Rephedy l. was-'enongh'to-produce' the effeR of the act of Parliament 1621, againſt 
£ WE”. biankrupts. The Lords found this not ſufficient, unleſs. they would conjoin wich it, that 
. he Was then oberaths. and. bankrupt, one horning not being ſufficient for that. 
Eiudem die. Phe Lord Livingſton; as donatar to the eſeheat of the late Earl of Callan- 
der, parſaes a declarator againſt Lord John Hamilton, ſon to Duke Hamilton, who — 
=p . Ip diſpoſition from the laſt Earl. Alladged, The horning is null, becauſe the execution is not 
| xd, dos any weltige that ever there was any. For within this week, in the caſe of the 
Duke of Gordon, the Lords ſuſtained. an execution, becauſe there was the print and ve- 
ſtige of a Ramp. - Anſweted, They will do it, and abide at it. The Lord Kemnay reduced 
the hotning; and found it null; and having reported it, the Lords, did the Jame. Now 
I * buy the 4th act of Parliament 1686, ſtamping is declared unpeceſſar. 
3 e At EXCHEQUE R, Sir John Falconer late Maſter of the Mint, 8 * 
1 Londen, his eſcheat is cra ved by his Lady on her contract of marriage, and by 
Þ 85 5 the Lady Traquair on a borning. of her n. But pe High Treaſurer was. not this day at 
the Exchequer becauſe he was c communicate the Sunday thereafter in the Abbey church; 
—_ and he was commended far publickly owning his religion at ſuch a time. 5 
| | Eodem die. The Preſident falls on a new method of getting back N on com- 
1 5 5 — vizi that the complainer give in a dollar with his complaint, and ha defender's Ad- 
1 Vvocate, if he be found to have kept it up longer than tbe time, muſt re- deliver it with 
JJ dollar, to be exacted by the Macors 0b: the ee 1 and che⸗ complainer's 8 dol- 
. lar is given him back if he had juſt cauſe. abr 
Deoden die. The Lords, on Kemnay's kept, fond a e 1 could not 
„„ be ſummarily called like an act, but ene to 0 ſeen and returned, but needed not then 
Ts abide the courſe of the roll. P 
6 EBEBiodem die Marion Rollo, Lady l os $9 with the friends of Mr. 1 For 
det, her firſt Aer eres was decided, anent the 4000 merks of tocher he received with her, 
to whom it ſhould belong... She contended i it was her's, becauſe it was ſecured. heritably on 
the lands of Bannockburn, and ſhe only conſented without ratifying ex metu reverentiali, to 
eaſe her huſband, who; was then melancholly, and that her conſenting to her huſband's up- 
1 of it, did not render it ſo moveable, as to give him any more right jure mariti than 
to the annualrents of it, even as a requiſition uled by a wife does not preſume that ſue 


2 75 Se that As ſam. N ro. mer . See W e Part 1 
W 25 : | tit. 


or rr © 0 * D 8 0% 8 E 5 810 0 N, OY wg 


. par: 90 The e b b ed in mal if; it wa Gor e mid 1 0 a. 
* money in Abbarſhall's hands was the ſame individual: money ſhe and her huſband lifted as 


ec te the huſband and his heirs and executors, and ſhe has only the Rferent-of it in the 
IF a terms of the bond. Bat ING era ved compenſation for What ſhe Ak expentied-upen tis dr 
3 E 3 1 £ 1 "ou After His death. 5 e * 18 e 55 if Te FEES. FEEL, e „„ ; 
|  Eodem dis. "tr ab e objected againſt: one Douglaſs, brocher to pnquiliyy: chag 5 e 
4100 be admitted à witneſs in the Proving of the tenor of a charter of the lands of „ 
es againlt Sir Peter Fraſer. The Lords reje&ed” him, becauſe he had brought bt 
de, and had been ackive in ir, and Was brother to the receiver of the diſpoſition, who 
dlc he had abſolure warrandice, yet did not velirs: to "ew his e and Fes or 0 de 
put to Team: on his r ven ANT ico F 
February 13.1686. The Lorch reponed eee af. Pittedy i in his ation 2 We Bel 
. =; of Tafes, to all his defentes againſt that decreet of reduction of his auchors. Tightz be- 
Is 7 8 2 _ he had then compriſiug, and was not called to that detreet. wp 
©, February 15. 1686. Arithe'CRIMINAL COURT, the King's Adv cate: now. üs 
; 1 In the forfeiture of the late Duke of Monmouth, in regard the King having put it in the 
| Böckel option either to go with her children to Scotland to be preſent at che trial, or 
elle to ſend a commiſſion and a letter of: Attorney to Lawyers to appear for her, and todos 


1 85 
1 þ 54 


 Lierniont,! 


letter was recorded,” yet the Criminal Le 
+ clarcd if we proteſted that the doom of forefeiture againſt her huſband ſhould: nor prejudge 


e of Monmouth's invaſion at 


8 Bruce und Buſſe the witneſſes, thir three points, the Duk 


_ Corona; 
Feria 


16. 1686. The Lord Ballenden's reduction againſt Preſton and Araifion being 


_ debtors are owing, nor know how: to coutract with them. But as to that point, whether 
To Preſton could diſpone within year and day of his father's death in favours of ſome 
Creqditors, and not of others, tho! by a former interlocutor (19th November 4685); — 


_ dained informations to be given in thereanent; becauſe the fee given him by his father bore 
the fame way as if he were to enter heir. | s 1 1805 


7 pe to an uncle without adequate cauſes; that by his poſterior back-bond he had grati- 
ſſied ſome of the creditors to the prejudice of others who had done diligence ; which was 
\ , found unlawful, as Stair obſerves, 8th January 166g, Preſton; 24th July 166g, Young; | 
1 5 tit. 1oth of conventional obligations. This point was referred to the Auditor. 
e fourth reaſon of reduction was, that the lands were diſftinfa tenementa lying diſoon- 
„ tigue, and yet Arniſton's ſaſine was only taken at the alben of Gourton, and ſo 
cauld extend to no other, unleſs chey proved an union, diſpe tion or erection into LY 
_ | _* barony; which was found relevant: | Vid. 234 November 1687. 

Euadem die. The debate between Robert Blackwood and the 0 of 8 ie 


ſpouſe was preferred; tho“ it was objected, that it ſeemed to be only donatio mortis cauſa, 
bc«cauſe it mentioned in the narrative that he was going abroad and might die before his 


repelled. Vid. 25th March 1686. 
FHodem die. 4 PRIVY COUNCIL, two ations: Soo this Kiog were 8 one anent 
the late tumult, declaring he reſented very warmly any injury or attempt againſt his Chan- 


Committees for examining it, one of Privy Counſcllors, and the other of Officers of the 


er che di- 7 


What ws pr N for her e She chuſed the laſt; and bath gave a warrant, to Mr. Thomas 
ames Graham and me, to appear for her procuratoris nomine, and alfo a 

letter of the ſame tenor directed by her to the King's Advocates but the“ the Advocare's 
,ords refuſed to regiſtrate our;commilſiong and de- 


Ry A ir her juſt right to che eſtate, ſhe" being fiar of the lands, they behoved to repel 1 it as not be- 5 
ing bus det, We then refuſed to appear at all. So the trial went on; and they proved 


Wa” = The third point repreſented againſt Ariſta? 8 {difpuſicion- 1 1 Th it its — — a ne. 


return, and ſo was contemplations mortis 905 e becauſe he FORAY 5 which the eck. 


- her portion; yet now, on Caltichill's, tepart, the Lords found, ſecing it was. uplifted by a 0 
tränfackien, the nature of it was wholly: innovated, and became moveable, and ſo belong. - Pry 


A 


= 


—_ and Taunton; his "afſuming the title of King; 10 his rey} the ee jute | 
wW ierevpon'he was found \pnilty by the aflize, and condemned. n 


debared in the Inter-hodle 5 the Lords adhered to their former interlocutor, (vid 18th De- ER, 


cember- 1684) finding: nin null, gyoad- the L. 300 Sterling bond not expreſſed . | 
70 therein, bedauſe the lege by ſuch a general ;hibirion; could never be certiorate what a 4 


ords had found he might, being a qualified fiar, yet they demürred on it nour, and o- | 
with the burden of all debts contracted or to be e ng 18 Le he Sa ve liable in 1 : ; | 


"was reported by Kemnay ; and the liferent granted by Major Arnot to Margaret Wood his 


5 cellor, whom he would protect to the uttermoſt, and - commanded them to make ſtrict £ 
ſearch into the authors of it by torture or otherwiſe; and accordingly they named two 


p army; and becauſe a Landlady near Heriet's-work had cauſed poind the preſs and other goods | 
Hof one Watſon, a Popiſh Printer, for his mail, this was made a combination, and his goods 5 
A "ye oh don ont back, and e 1895 to 155 E oh] and Us! 2 8 there... It 


"x 
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„ - with 118 e warn mhivy. ihe Tonk has 1 1 en ke _ fs - 
FF heir too open Maſſes, ' and: tecommending fo: them tobe more cautious and private. 8 5 
. Th The ſeeond letter Was anent the Gentlemen' fined; faſpendir » the exaRtion thereof, We 
* —— them to be ſet at ow or gion as to thee who were: inpriſoncd and. 
. HY  Knod) -for their wives conventicles an irregufarities,” they: were allowed to be abba 
Where they were known ie beser 1071 principles themſefves. And accordingly man 
I . Were liberate on ail to appear againtt the iſt of April. This letter was procured. by if 
Wc Speier againſt the Tiakneys Will; who! had affüred W hag nor + noel 
_ ould'nor be paid if theſe fines were edhieneld; / = WON <7 Vn; PINK 
5 II. The Chancellor md ved, that notice ſhould be taken of a ſeditiobs f 
2 before, in the High Church, by Mr 
_ Miniſter at. en * ad 2 os yr eg e 


= + ef 4 
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3 -. -was eee bord Þ fiſpended; e ths pro og fa F ; Alexander Range 
Z _ Miniſter of Edinburgh, was alto at this time ſulenced by hop for eak1 - hogan 4 
of Popery ; hut afterwards he was reponed. F e 


I. . Merken of Omachy ſceking'an aliment from u Aer he rix; the Lore 
1 vened a civil paint of right; emitted it to che Seſſion 8 Mary,. 
Huna 17. £686. ” The Lords beltow the whole afte in el pre- 
bation let by the Lords Piſſige and Harcos, Robert and Alexander Mifns, and Keith * 
; mhairn, aner Fi” March 1684. The Lords ordained the Clerk to 
ſcheine of the pr of” nta 


6 e rental adduced by both parties, that they might n make | 

one betwixt the two 3" ; ard found thac it Was 5 chat Sir" Archibald EY 

© of ange Nhe 510 eing the r 
Poned on be that en e bru 7 by A factory from him; in found his entry ee 


ſeſſion was in 1653 anch chat the' ow of Aberdeen; Nane his anchors, poſſeſſed three 
cars before that; but faſtained' this Alle. CE they were debarred- manu 
e old Ludquliaien's "and found his reparations: — $7 but deſied to be cleared 4 
they were before or after the legal een And inclined to find, that Pitſligo ſhould count 
_ forthe two rooms of Torhendry and Bogend, becuuſe he ſet a back thereof; though he „ 
N debtor violently poiſed them, ank he farther-alledged, that the lande were 


_ racked of his entry, and he conveened all the neighbouring tenants, and conſulted with them 
_ how” ee, ky ® *. ee e Mund 1 were . po 5 


e N 5 


| roof ws T, own wy Aberdeen did eiter to che 2 of Fi oropt err, and lowed — - 
1 a diligenee for 48 hours (for Pitſligo craved it in oommen 5 and „ 

it only agafmit thoſe within Edinburgh) to prove whether the common debtor Was brother 
or nephew ts Keith of Balmvire, the diſponer of the tacks; and find that the diſpoſition, 
5 w of the objections and nullities afledged, does convey the righi to Ludquhairn; 
and find it proven, that Sir Arehibald Primroſe a enter to the poſſeſſion,” and lifted the 
rents of the cropt 16%; and wid the tack and diſpofirion'1 produced, chat Pitſligo did ſer 
a tack of che lands of 4 orhcndey d Bogend forthe cropt 165 3; and muſt compt therefore 
and fince ſyne; and find, erg beg nointimarion made to che heritor to ſer” his land by 
Pitſligo, he cane "crave allowance for the artiele of waſte lands; and they modify the ſum 
| expended on the reparations to 2000 merks, to be paid out of the ' ſuperplus | Fore Sara but 
5 not to hinder the extinguiſhing of the compriſing within the legal; and find the rental of 
Boddom and Blackhouſe is proven to be L. 392 Scots, 12 chalders, 12 bolls bear, 5 chalders, 
12 bl Hats, and 8 wedders ; and the rent of each roume of the lands of Ludquhairn, Se. 
fe  <onfotm'ta the report of Ludquhairr's s commiſſion and witneſſes adduced by him, without 
rreſpect to Pitſlipo's probation, or his objections againſt their witneſſes. ©. So it makes the 
rentals chalders of victual above what the lands can now pay. Conform to this interlocu- 
tor, Ludquhairn' adduced itneſſes for pr oving that old Sir William Keith was nephew to 
Balmuire.— The Lords allowed Pitlligo 7 chamberlain fees,” nor regarded old Sir William 

| Keith's poſſeſling Bogend and Torhendty tin his death, though proven and acknowledged. 
\ Thereafter Pirflige gave in a petition, craving that the Lords would have reſpect to what 
. he offered for freeing him of the rents of Boddom and Blackhoaſe, viz.” he offered to prove, 
_ . that theſe lands were not the common debtor's. the time of leading of any of the appriſings 
_  againſthiseſtate ; and alſo for freeing him from Torhendry and 'Bogend ; and ficlike for al. 
Hlowin Pitſligo a new diligence for proving Lodquhairn's bangiſtry, whereby the Town. of 
pit Bag were debarred from the rents of Torhendry and Bogend, ſeyeral years after their 
bs to the poſſeſſion of the ſame ; as alſo for proving ſundry other atticles. | The Lords, 
he "OY of Rea, Lek mY this a MT . ey refuſed to 4 any 
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wert dee, court, ) to o deſert the ab 7 
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2 ga the Articles of Parlament had 


- ns his defalcarions; and therefore he 


gave in amather bill, c 


| 5 and. 
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| ferved; 40 conſider what fall be prod * boſons qxcrating for further l. 
* his defafcations, ae OS the ſame. tg 4 n 4 OP "6135 8 ard: Fl Tags... >, 1.5 
ige complained; hat the-Lotds had g r ed, (only it was the end f a Seſſion) before 
* is amin aged, and / before; an of che parties had giveti in their acconnts, that 


ions might be made againſt the rar and before Pitſligo could have time to ogy nil 9] 50 


© che gift of eſchent, and 2 Hecreer uf ſpecial declarator, and yet fuffered the = 7 
- debror N he ought to be ſimply liable in ſo far as his decrect of ſpecial declarator 3 5 
tended. And. e e, they made an act of Sederunt, declaring domatats of eſcheat 


_ Lable in diligence as: wel as exccutors creditors. 
| pjcſuof January 1628, bet 
"Eodem die. 
| mats, contained. bene A eee angry ups 


| 'They had decided the contrary on e 
n Crawfurd: and Chanteris. Wande n ty . e 1 ry 


* * 


RS: one of the ſiſters is dead. Auſwered, My 2 Nairn's bond is 
fmple and ablokne, and bears nn relation to that-railrie, | which was on al 


hands as done a fe. * Replied; "ie maſt be preſumed to be co:reſpeRive, | n 
dhe lame ſum, ; inter egſdem perſonas, and the ſame terms of payment, The Preſident inclined 
t Cauſe the purfuer find caution, dn the Lady Nairn againſt chat taizie and \Greeh- 
8 claim; but becauſe thete was ny a copy-of the railzie lying in proceſs, the 8 


on a bill, allowed the Lady Nairn a diligence to the 25th of March,. Geo 
0 other havers, to recodet ir. Vi isch Nov. „„ PORT Faint On 


8 n = A 4 AS 9 2 Ws 


" Eodem die. Ar PRIVY COUNCIL, John Weir of Newton's s petition is conſidered ;. and 


5 ded his objections of mine. et inimicitiæ 7 
vented by the witneſſes, | biz. Hamilton of Gilker cleugh, Symons, ene. 
nb Lirtlegill's | brorher, and kad found them proven, they ſet him at liberty ; and or- 
duained the Lords of Juſticiary (tho ſome alledged this was to impoſe upon the Jalticts, who 
licite er againſt him. ee OOO and 

5 en „ * 
14 . purſued by Sir Thomas Barnet of Leys 

pon Dr. Fraſer's: bond, as executor to Doctor Reid for - 
3 Vene having refuſed a diligence,” the Lords, on Sir Peter's bill, 


bis par ; oppoſed this; but Joſt it. 25 
_ -« February 19 1686. In che a&ion for L 
. Sir Peter Fraſer of 1 
ke uſe of his le 


5 5 & " + £ 
FX Oe 2 r 
* W I 54 #33 & *% 


* * 


. ordained him and Andrew Fraſer of Kinmundy to condeſcend on the writs, and to give 5 50 


their oaths of calumny af- they had the writs they craved in Town, or in whoſe cuſ 


they were; and if they deponed negat: ah or if Leys old! not ane, ſupply them, chen 
they grads diligence. :. ADS Te 1 3 


% 


_ ©.) Fodem die: Scot of i real . Viz. Sir William: 7M of Geeextead; 64. 


| : eee Le e e apts Sers 2000 eee 4 


garet Naira, Muckarſie's daughter, pk whe-Lady, Nairn for 22,0 000. 15 


competing with Goldilands and his other perſonal creditors, or adjudgers, who craved K 


real creditors rights to be reduced, becauſe granted to near relations by one in meditatione 
_ fg , tho? not under any diligence at the other creditors inſtance; in lo far as that, finding 


12 broke, he conveened his friends, who were bound for him as cautioners, and diſ- 
covered to them his condition, and gave them thir infeftments of relief amongſt them, 


. which eventually, and all conjoined together, prove to be a diſpeſitio omnium bonorum, tho 


1 at ſundry times; which was an unwarrantable gratification, prohibit. by the act of 
arliament 1621. Auſtoered, That act only takes 


and here there is none; and the receivers are © creditors for moſt onerous cauſes, er Abi 


deen The Lords, before anſwer, granted a mutual probation anent his condition _ 
time of his granting thir diſpoſitions, viz. if he was bank rupt, or holden and repute ſolvent 
at that time; and if he con vocated and gathered his friends together, and privily diſcloſed 


his caſe to them ; for that made it a machination and conti wunde, 
wi, 1 F. füt Nov. 16 % ͤͤůͤͥůocnn 


and Jo nN 
 Eodem die. The King's reduction ad Murray of Livingſton, the Lord Teorphichen; 


Vor I. 
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place where ereditors have done diligence, 


| 1 Mr. John Elies, and other heritors adjacent to Brumſhorlan muir, was reported by Pit- 
5 * ; and che To find not t only theſe heritors, whoſe charters bear the muir of Drom- 


; ͥͤö1ͥw! GO | . ſhorlan 
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© againſt Bailie, Thomas Hamikon, = a i + 
| mentioned 5th March 1685, was-adviſed : And the Lords ind, chat Thomas having taken | 
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1 DES Flr a nin N ws eee remit che cauſe back 
tothe College af -Phyficians abe it was not in an aduntation but a ſuſpenſion of u de- 
dect; - becautthe I Phyſicians woul underſtand to „ 
- tek: Better than they: 17. N. N 1 80 ago. 8 e Hit: ice s 1850 92 el * "4% Fc, 

Bol The raſe of zhe-oreditors-of D e 2.4 

1 muary i666, being further adviſed; rhe Lords found, thas, in 

78 + pn muſt prove the fen was ſer with: diminutionz tho? in! 

ann ae 168 19:the-donatar:wras*bur decauſe he in 

I 55 bh the N in the decreet, becauſe it Was a negative 

„ el 50 Th ; ene 230 ebay ee Londe lod the probation of deen and allow 
. e mutual probation 10 both parties rheteanent : And it being veredg"whothet-cho 

5 . donne modified by the Lords far the, chalder fhould be re:conſide 8 4. 

e 1 bo ſuperſeded to give it. Vi ziſt June e e 125 via 5 

„„ Ane, been ift paſt by the King tom Lard Ch * 2 ee 

. dane the; firſt.and ade of the wards and Wp e by: 5 8 eee e . 

. penſion to Mr. Thomas Gordon of L. 100 Rterling per am ber his | 

„ Jae Yu We and Circuits. Xt, Þ 5 Wh rh abou: A os. writ. 1 Ws 2 e 

3 1 4 Links of Lich by: widaldaw, fur 2 Se ks firard theo! the Pap, 

dh) he denied theſe words to his-laſt;: yer be.deelare he,would: not redeem his © in 9 

„ ng Popiſh, eee witneſſes chen deponed-againl himwere Tapis, m Irvine of Bon- 

„ 1 78 (Who, falling out ſinee, called one: anorher; perjurecg) tho 

5 bur lui. from witneſſing : But that is here they are declared and convicted. 
02 | + there; are two letters from the King read; one 


2 Segen! 
Wein 


wv 
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Papiſts 
WO N Eodem: Hie. At »PRIVY- COUN dT, 

ED py E for all depredations, or taking -of -cartle,: Cc. during 2 — les late invaſion. 
This was in fayonrs of the Duke of Gordon Nec Hey other, calling. up:one Be 
8 " _ a priſoner taken With 3 an Engliſh Preſbyteris s lan, to be deli- 
/ nt _ vated to ee "yt ar London n ſome; 9 i 
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3 f 150 dime r. 1 it Rook 98 0+] 18 t OY T3 % I „sb 1 ns 775 . 1 5 . 8 . Wo 
yy 1 25-26 408 e Marth; Temple, velide of Edward Ruthvye' aged 5 
_ December: 1685; bin een her. jointure agait lt. Lord ee "6, ihe eredivors, and 
_- particularly: my Lord Redford! is debated; and 1 

88 + at eſtate, in the perſon of H e 55 ; and 
Charter. cheſt, and aſſignations taken thercto ſince; Bar g 7 Redford, had cis Peep „ a 
contract, and prorogated the legal reverſion of his father in 1 John Boid's . ing 

enn that land; and che communication e een dligement, and e ot 

yy .. <cluds ber, whe E 525, nook ante inn hp of 

OI. Eadem die. The action between Jane et . = ber 3 and Matthew Cummi hog 

5 ; _ Merchant in Glaſgow being adviſed ;. the Lords. e the:confirmatiun of-: Janet Cunnin- 

gh s teſtament; by Matthew Cumming Was informal. and un warrantable, mak ing _ 

.  g9ods/confirmed in her teſtament, as if they had been her bufband William Hewat 3 ” 

this pretence forſooth, that, in the two years of. her vidunty,, ſhe had not time t 

dem, and ſo they behoved to be. preſumed ro be her huſbands ; and therefore ord: ined ihe 

' Commiſſar to rectify: this; and to confirm the teſtament of neu / gratis and ordained the 

ſubſtitutions in the bonds filled up by Matthew Cumming 1s be altered, and formed oon 

form to the 1ſt deſtination, except as to the 3000 merks 5 and that ha ſhould: teſtore the 

. whole writs upon inventar: {And as to Campbell of Ormadill, che tutor, in regard he had 

not made inventary conform to the 2d ac f Parliament 1672, therefore. ee he * 

. no allowance from his pupil of any expeyces he had depurſe. . 
Eodem dit. The Wale X Leith's bill, mentioned 2a January. 1606, being — 1 , 

the Lords ordained their mortißed cer 40 80 primo loco [ to the ee of Weir p 

%%% %%% ans nn / OA Ob nag 246 | 

55 January 26. 1686. Drumcairne reported the debate 3 Mr. 1 Horn and * 

| Strachan, anent the borſe infected with the mord de c hien, and returned back again ſecundum 

_ ediflum_ ædilitium afione redhibitoria.. The Lords turned Horn's decrett into a. libel, in re- 

e 1 of this informality, that having referred his libel: to the defender's oath, : be had alſo 

„ witneſſes thereon ; tho it was alledged, that the witneſſes were firſt adduced, and in 
DEM bn far as they did not prove, the libel was referred to the defender's dath; Which the Lords 
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oofitent with OR of nun AE ud, we. . e "il 
WS; erer JJJVTTTTTTTTT OO: 
IMINAL'” COURT;: Reith à Feh6ci Maſter- in Edinburgh is e 5 5 
Hof öttering words approving the late tumult, on the firſt of 'Febru- 
1 the Trades Lads would fall upon the Town Guard, he ſhould” tl Re 
r His pat'; and for drin ing to' che confulion-of the'P a tho" at 45 
2 he fu le time Thy drabk the King's health,” and ſeemed' to exenpare "himſelf, and nity { 
1 tlearly'thiar be did nt include the Ling. och application was made do fave this poor 59 — 

mae life z for the Witneſſes were foti e. ins, and guiltier than he, havin ſpoke the ; 7 „ 
Volk themſelves, aul de only: e e e Sally be inſnared-by Wel ces 
* 3 898 was TneXorable, he behoved to die 46. terfily' others and fo he was 
g if *: vn the Rift of March at the Oroſs, and died piouſty in much compoſure.” F 

F "6 UR with d Jad Queenſberry with acceſſion-to the tutuft, "bur refuſod. - e 
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2605. The caſe-of Lady Roſs and Tema bring adviſed; the Lords nd 
; oo ven, but in regard the defender was minor, They aflbilzied him from all 


ies uplifred, nf did not dra back the eſe of the"reduRtiony neither - DOE 
> xo,the ciration, nor to eiten We 2 05 IR ar. 3 ps: 5 53 
. "March 2. 1686. K Privy Counciliig balled extras are für ad his Mijeſty's) 
rer, laying aſide the Duke of Qucenſberry from being ſole Hi . Tavadacet® and geſoleing 
it into commiſſion of "five; viz. the Chancellor, „beenden p, Duke Hamilton, Tarbet, 
2 General Dru 3 und making Quicenſberry Preſident of the Privy - Conneil, with _ 
4 2 Penſion- And there vere! \adjoined. to Hugh Wallace- -Caſh-keeper, "Alexa nder Milne * 
1 Aarrine, late Provöſt of Linlithgow, and James CaddelF of > cone under the name we 
1 Receivers; and it un laid a5 ſoon as. Hugb made his accompts, he 


Aud there is 4 ion e de and "approve: or wes debt the 


Re ee r e 0 ts 34 THE. Th 
I's 2 Ifarch z Ha 1666. The caſe. of the. Earl of Southeſk. contra the . 


and Sir. John 1 Sinclair of Loch 


8 


proponed for Sir John, iz. that his father's back botid 1 is not eden hi OY 


of the reply that Sir John's father accepted of Broadatbine's back: bond, which was re- 5 10 


dein reported by Kemnay. 


wo 


I Fi covered öut of Sir John's own hands: by an exhibition before the Sheriff; and as to the _ 3 
8 1 - iher' alledgeance againſt the relevancy! of the ſummons, the Lords declared they will hear 25 33 
__ . the parties Procurators thereupon in prrſentis; for it was alledged that Broadalbine's back . 5 
ond. mentioning 'Sir Robert Sinclar back bond, did not prove, unleſs Sir Robert's back= 
Pond were produced, 4 non creditur Feftrenti ni e relato, et folſa cauſa ſt demon= - 
\ Jratio non nocer; as if I-ſhould leave Titius L. 100, becauſe he procured me ſuch 4 gift 
| . From his Majeſty, and find afterwards it was not he; but another, he cannot claim it: et 


bere the . found: it ſuffcient, W narrative fidem Haun Dare reer en * 5 £4 4 
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0 And on 4 new 3 on the 5 46 March, e found Broadalbine's back: — 23 
1 - InfttuRcd againft Sir Robert and Sir John Sinclars, bat not er Eroadaltine, Hl we” = "col 
Roberts back-bond were produted. © Vid. a gth November 1686. FTF 

Marrb 4. 1686. At PRIVY COUNCIL, the narrative of Hr its comulr ede 3 
ab, being read in Council, i is extended; and ſwelled to a great bulk, and ſent to the 5 5 
3 One part bore, ſome had ſpoke contuweliouſly againſt our Lady, Ahieh was ſcored. — 
dur, and the Virgin Mary put in. One deſig e 0 wud en e . 1 5 8 WR ? 
7 . ent, and to get Clavers put in his place . F 5 3 1 e 8 8 1 70 1 
II. Maxwell of Kirkhouſe purſues Jean Cribs bis i OG) ſpouſe toddler, 2 

_ Jokn Elies of Elieſton, for an aliment, in regard the had L. 100 Sterling of jointure ont e 
ok his fmall eſtate. 1 was- urged; that this might be _ to- the Judge- Ordinary; yet Wo 


the Lords remitted it to Collingon) Sc. to y the afſai 3 ant , to fhun- trouble, the quit-- 5 1 
"8 him 500 merks of her liferent yearly.” rs 4 8 ND 


N f 521 ; 


March 5. 1686. Tze caſe of Chalmers 8 Belbitben ite Doctot Obidmerh: and bis +l 
= mother being reported by Forret; the Lords ſuſta the order of redemption, .notwith®  _, | 
War. ſtanding of the irritancy, which is but padtum legis commiſſorzae ; and find the purſuer not 
able in the annualrent of the configned money, in reſpect of the oſſer made to Doctor 
1 Chalmers, being perſonally preſent; and the conſignation of the money upon the Doctors 
I . _Tefaſal thereof; tho' the reverſiun bore the Dean of Guild and the Treaſurer of Aberdeen, * 
Auch it was only offered to the Dean of Guild; unleſs he prove the money was lifted + 1 
= _ reſtrict the interrogators to what is fublequent to the Doctor 8 letters, by: which he d ee 1 > 
the lands ſhall be redeemable from him 5 
March io. 1686. David Crighton's en contra J Martey of Skirling being F j 
ported by Caſtlehill, the Lords ſultainedithe purſuer's title to call for repetition cond:#iom — — 
. [#debiti, tho the right was his wife's; add ſhe'is dead, becauſe of his contract of marriage | 
ned; and Teponed, lit * Sings ret, in . on tranſlation to Mr. Jan ames 5 
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Ude Vid thir parties 1 4h July 168 1 
1 72 75 March 19. 1686. The caſe of R Adam k Lac contra Sir James Sinclair of 1 
5 3 anal, (mentic ied 27th January 1686) being reported by Saline ʒ che Lords. bei , "I 
"wu ordained er officio the oaths of the relict of Mr. Thomas Sinclair, and of Sir John Sins“ A 
chair of Lochend, che tutor's heir, and uf Henry Sinclair then his fervant, to be taken a- . 15 > 0 0 
nent the way and manner of the payment of the ſams provided. in liferent 10:the-ſaid- Mr., 4, 3 
hands Sinolair's relict, and by what cauſe or title, and out of what funds the ee = OY 
8 a fo ordain the ſaid perſons/torextiibit- what writs they have, Which may inſtruct = Lol 1 
a — of. the ſums liferented wereparticularly-obliged to do the lame, whereby —_—_ " "2 
y be liberate; as alſo en offices ordain the dep =o all-other perſons what- - 7 bo 
Toe 70 be biken, who know any.ching-of the tranſahons-amonglt umqubile Sir Johns m. 
ir or Stevenſon, the preſent Laird g Ste venſon, umquhile Sir Robert. Sinclur e Kong.. . 4 
332 and the tutors and curators of the ſaid defender, and the ſaid relict of Mr. 5 "Mi 
mas Sinclair; and to exhibit ono __ men to the intent foreſaid. And Co- HEY & 
be Rae, by a bill ſceking a conjus urſuer, dhe ſame was refuſed, _ 4 
5 . ry 1635. ee LES MAS + DET al Re Wn WELL „„ 
—... rom his Mejely 20th Scion, Hopping the pro. — «A 
es betwi E 188 Waris of Lauder 5 Aberdeen, anent the Mint decreet, and the. = 5 5 "2 
concuſſion and extortion: of - e e tie! die, but during his Maj yo „ 
was complained of a8 m ap to property; yet they Gaede, the-18th. at of „ £ £ _ 
damen 68 f, giving che King a cumulati ve wee e edoke any es auſe; and that e 55 5, "0 
i e 0 — ans flowing trom- himſelf, FVTCCTCCTCCTCCbC tas 1097. 1 4 
The Duclicſs of ale contra the Fan. The King, as l ſu-_ 8 


aber honing remind them bo. 3 the ſame was deſerted. withour, . Ea 


Es 7 Fr ts rota 2636. TO : ri is = 
= — Sir George Suty of Balgone and Job r DFE. 

; March 1605, b adviſed; and the Lords ind be 
d ſuppott ng to kirk and market 3 and cherefare rc. . 
duced Ts 2 ik afbilzi& from the: declarator of liege ne e e 1 5 > Ry 


B 4 — dit. Lord Carſc:r een the caſe of dar Thomas Aikman. "contra Nach Lire. Bs . 
ES 2» eg 8 cans ing for mails and duties. Alledged, They have . 


benefit of a poſſeſory Ju ent by virtue of ah infeftment on a compriſing; and ſo it mut 
3 it ef ng Anſwered, There was an old act betwixt them in 12665, = 5 5 
„ Gining:Littlejohn. pr and: r 190. which interrupted the Sona des.” Replied, ; imo, + 
5 That compt and reckoning » ng theſe many years, and behoved to be N I LT 29 - 
4 ed. 240 They had -attainec ths" 8 151 A new poſſeſſory nt ſince that. The - e7 CY 
Is. no poſſeſſory judgment im this caſe, and ſuſtained: proceſs. The Words 8 
dare: “ Eind no need of wakening or tra sferring-the: ſame, and therefore, conform to 
. ord Carſe's decerniture, ordain the act of compt and reckoning to be extracted, anda 
diet to be appoiuted for that effect before the Auditor in the ſaid compt and reckoning,” Nb 
Sodem die. Drummond of Riccarton ſeeks to reduce the rights of Bonhard, and the | 55 
9 on the eſtate of Hamilton of Grange ob non folutum-canonem for many years. 
3 They offered to purge. Replied, This being a conventional irritancy in a the _—_ 
= of: the right, it was nor purgeable now. -Duplied, They were creditors, and ſo je, e 
ignorant of the clauſes contained in their debtor's right. The Lords found it pargegble3 OTA 
ob it Was alledged to have been incurred before-the debtor's own death. = os 
. - March 24. 1686. Robert Mean Poſtmaſter gave in a bill againſt one MNeil, . — Ny 
"Lan he was ring: him before the Bailies'of Edinburgh for his houſe-mail, and after = . 
was decerned he craved to be reponed, and the Bailies having ſuperſeded „„ 
a time that he might give in his defences, he inſtead thereof ſteals out an advocation, } 
and produces it; which alſo contains an adyocation of any removing Robert ſhould purſue | 
aint him, tho' he was not yet warned. The Lords found it — in both its parts, 
and therefore annulled the advocation as to the removing and remiried the'other action 
back to the Bailies. . e 
SEadem die. The caſe of the Lady Nita ene Lady Muckarſay diſks ed be Bayh. . 
the Lords found, ſecing her huſband now concurs, the proceſs muſt go on; tho his name 
Was not ab initio in the ſummons; but chat the wy to . was not ent. with 
1 a decreet dative were alſo produced. 8 . 
Salem die. In the caſe between John Wauchop's Hole and Raw Dovidſon, for. 2000 - 
- morks he had obliged himſelf to pay to the ſaid John, if he would demit bis office of 
 "Miacar e — wa not the n dr James ee . W and ſo it was 
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. gk a e Anfe bn : 3 as, 1 1 3 1 8 
| ſhould make the place vacant, which was all 1 was obliged to do; and ou by the — - 155 
o mmendation was to procure it to yourſelf; I was not bound to get you to ſucceed me 
4 _ A aged n Lords bed Rory las, Vid. e. December 
1 3 2 * e ** e,, FOO. 
BH 5 e 2686; +: A eee contro. inder Napier: This: was eden 
* 9 a holograph teſtament made by one Stewart when he was 1/5. years old; becauſe non pro. _ 
_ bat datam, and ſo muſt be-preſumed:ro have been ſigned by him in his pupillarity, When he 
| Had not by law teffamenti faftionem.. Anſwered, Holograph proves againſt The: granter and 
oo — and conſequently againſt this purſuer, who. is the teſtator 8 ncareſt of 
* 5 e. 246, Holograph writs uſe to be antedated, tu ſhun-death- bed, Gt. but never paſt. 
"i dated. Tbe Lords found it not probative, but to have been done in his Pupilla. 
W unleſs the Fer be e ee was reclaimed een bill. e wank De. 
. Bc . cember: So e e ace oc *, 
- Eodem. dis. Whiteford: of: dien, creditors heir eduction, ihe: ante: 1 ts 
7 abe, that ſo Sir Daniel Carmichael's right in 2quehice, (anent which, Vid. 
* b A1 z th December 1685); was decided. "20008 brit R ogeaion was, that art ang wirked re. 
= _ giftrats, yet ix is not truly r itneſſes in | 
E 5 dun mem; pet the-Lerde-fullained 4 che fame, „ben bin tobe Auer, it eps 12 5 
pear Sir John Whiteford had fans on this. fafne,—This was an nan action to _ 
Z : et 5 | Ul father's m Lemor? Wirk a Gel 8 rags he . FSR Dna et 1s 
3 1 of Cunnochie's and hes huſband's e mentioned th ary 1686, was re- 
1 ported. by Kemnay. "The: Lords: find that N rgaret Wood the liferomrix-by- her infeft- 
A all right which, rhe-graner of che bond had! de at be e. Se med; and 
8 5 rs | 't they: adbered's on "the 2c Feb. © agony 3 155 35 4 ns | ee TS = 3 5 
March 26. 1686. E Hamilton, af Trefident of the Seſſion, eneral LY | 
part for London, being called thither by che 
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ndc King to receive his Power anent 
I zecauſe the firſt two- ſhewed: omen averſion eee, ce Wenke tocon- 
5 8 to the 2 — the penal laws agai ry; and the Chancellor bad 
© upcalling, to cajole them over their ſcruples, e e 
. ie. The Furt of anne (being arrived from Lo on is. on hi 


3 4 
e 3 47A 8 


The caſe of 1 of eee againſt Doc or eee 
relict, now ſpouſe to Denholnie of Weſtſhiels, was reported by Harcus: The Lords found, 
Where a woman had a peculiar and reſer ved liferent from her huſband's jus mariti by her 
1 contract of marriage, ſne might diſpone-or aſſign it Kante arri, without her huſband's 
- "conſent; (for here his. conſent could not be got, being Hed, as on the plot and forfeited.) 
> This Interlocutor was gs] win * ſent 355 1 2 8255 to wha Auchi! _—_— e right | 
CN 0 uplift the ſums. ee e e ee e 5 
Eodem tempore. N letter comes' down tothe Royal 8 Secretary Melfort, 
N ſignifying that-che King defired to know h 3 belonged) to each of them, in re- 
geard he reſolved, by his prerogative to s them a free trade with England, which many 
thoüght could not de done without an act of Parliament there: But this was tryſted now 
to amuſe and flatter the Boroughs into a compliance with the Stateſmen's deſign of tolera- 
ting Popery. To the ſame end, the Duke of Queenſberry' got a letter from the King, full 
5 of gracious expreſſions, that he would never forget the many ſervices he had done —_— ROE, 
MNlareb 30. 1686. Mr. John Richardſon having refuſed to pay or give ſecurity for 1000 
1 8 1 for his entry per altum as an Advocate, conform to the act of Sederunt, the King's 
Advocate, as Dean of Faculty, applied to the Lords, and he was called in preſentia, and 
otrcdained by the Lords to Oy" the 15 culry ; and a new act e erde the Advocates on 
| INES made thereupon. vs i e 35 . 
Deum die. Orkney and Zetland | is aa I thi new Commiſſioners of Treafury to Craigie: 
„ of Gairſey, for 5 years, at L. 2000 Sterling per annum.. SOIT A 

ETEäaden die. The Lords, after many hearings, having adviſed the. Aber, between Nun 
of Barnton, and the other creditors of Binny, mentioned 8th January 1686, they preferred 
Gavin Hamilton, upon his intereſt produced to the lands of Inchmahan, not only for the 
debts and ſums e he aße due by William Hamilton to Alexander Hamilton Sheriff. depute, 
at the time when he diſponed 5 855 Stewart's appriſing to William Hamilton, with a re- 
ſervation of the ſaid lands; but alſo for any other debts or ſums of money, which became 
thereafter due to the fad ler Hamilton Sheriff. depute, by the fai William Hamil- 
5 don 1 as and — NT: _ _ N dige mates and find g * 5 
e ewart's 
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See 8 e cho? it was Apes to > William a 4 . againſt how it 
e as law fully charged to enter heir to his brother Alexander Hamilton; 3. vet that does 
eee, the ſaid compriſing, but that it ſtill ſubſiſts in the perſon of the faid William 
Hamilton, and of Hugh Sinclair, and his creditors deriving right from him, at — 1 75 
| ſecurir for the ſums due on the ſaid compriſing. And find tha diſpoſition. made by Wil- 
lam Hamilton in favours of Hugh Sinclair of Ss lands of Binny, after che uſing. of an in - 
- hibition againſt the ſaid William Hamilton, at the inſtance. of Clarkſon, reducible x capite 
_\anbibitionis + And find the appriſings acquired by Hugh Sinclair, of the eſtate of Binny, du. 
e time he was Factor for William Hamilton, redeemable atthe/inſtance of Sir Ro- 
Terr aum of Banton. for the ſums: rraly: paid out by. Hugh Sinclair, for acquiring the ſaids 
gs; and allow the credito eee to be 8 gg N whom Hugh Sinclair 
- acquired right to theſe compriſings, what were he urſed in acquiring 
= wig nodal contended by Hugh Sinclair's reditors; that Toros — 
like a tutory to make theſe rights js. to the conſtituent; but, at molt; chere was only: 
C a perſonalobligement on him to denude, which ſhould not operate againſt them who,were 
Y —_— ſucceſſors: We the Lords found the alledgeance relevant againſt the haill ap- 4 


* 
we” | L 


" ” - « 


1 lings ba Zh Sinclair's perſon, that they were ſatisſied by: intromiſſion with the 0 
money, or ſale of land belonging to Binny, within the 1 he 

1 „ viz. the-incromiſſons to be proven prout de jure, and the ſaſe of the lands — 4 

9 : xraduttion: af rhe e and —— the qualifications ans . 

£ 1 nded. upon, that ic appriſing ed. Arbe Fer of Robert det W, ddt * 0 

5 "beginning, for tin r . 


and remit to the Audicor to rank thts "rec 


ts. Jr — „ and 0 eee ug gain d th 
"other rticular rights 19th %%% mm 
Ane, Saen Ac Arnaulr in Rowen: are Alexander Hamilton and Ja Sconlar 5 
e in Edi After debate, the Lords, before anſwer, one; this faid "607 oe OM 
Arnault charger ro Com eſcend who were the creditors to whom the French debte were due, „„ 
and to inſtruct that the 20,900 livres were paid to them; and ordain the a. 1 
dend and inſtruct what, eaſes and abatements the charger got of theſe debts; = 4 
 ſo-ondein the charger to condeſcend what ſums oo: received res virtue of the eee ant. 
| var gence ie bs dove for uch of theſe: debts as axe reſting; and in like manner or- 4 
1 dan the charger to cond ſcend how Mr. Scoular came to be debtor ta the caſh in as: 4 
» livres, and how the ſtock came to be debtor to the charger for the Goo livres worth f 35 "BY 
1 ſent to Scotland, and for the L. 1600, and the cellar-mail ; and allgned the-xft f 
5 November next to both parties; and in the mean time recommended to three of their 
- number to ſettle chem; for Arnault had charged on a clear bond; whereof they raiſed ſu. 
.  pavlion; that it was obtained by extortion from them, being in a ſtrange country, and b, 
Circum vention, Scoular's eſtate and effects being concenled from them ; and they founded 
Compenſation on the factory he had got from them, and on the clauſe of relief: bn Ge which... 1 
de was bound to pay the French debts, and the other: om A Written: And the 
n were it hard to diene their ee, again 34 ompenſt ati 8. 
Eben, on new g they ee the eee „ « Hamilton Far — 5 | 
Hs to exhibir upon oath in the vacance before theſe three Lords, all books and papers 
they have concerning the Society and Co-partnery; that the charger may be thereby able 
to condeſcend in the terms of the interlocutor; and alſo ordain them to give their vath 1 £ 
of calumny, if. they have juſt reaſon to deny chat Mr. Scoular was ſole Caſh-keeper to te 
5 Sockery; ; and ordain Mr. Arnault to give his oath, if he has uplifted any of the debts due 
in Ireland, and if he has the inſtructions thereof; and ordained Arnault to give in an ac- 
compt of "what articles contained in the factory 'he has received, and to exhibit the in- 
ſtructions of ſuch articles as he has not received, and that at Rowen; before any whom, 
MI. Hamilton ſhould appoint to receive them. But Mr. Hamilton urged, that the charger 4 
might condeſcend on the diligences he had dane for recovery of thefe debts contained in 
the factory, and that his acceptance of the inſtructions ſhould be but prejudice to him to 
make the charger liable for ſuch of theſe debts contained in the factory, as might have been 
recovered by diligences: But the anſwer to this was, that the very title calls them bad ane 
9 % debts, and that this being debated, the Lords took no notice thereof. They al 
ſio granted à commiſſion to Rowen, to examine witneſſes, if Mr. Scoular was fole-Caſh- 
3 Keeper; 3 apainſt which it was objected, that tho? it fell under the ſenſes; and ſo was yoo” 5 
babe by witneſſes, that he was Caſh-keeper; yet it did not that he was ſole Caſh-k 
becauſe Mr. Arnault miglit alſo have been Caſh-keeper ; but it were abſurd to ſuppoſe two. 
Mir Hamilton grudged, that Arnault, Scoular's partner, had hooked them into a bargain 
u Rowen, to give L. 34,000 as his neat part and reſult of che effects, upon his aſſigning 
them to the whole compt-books and annualrents of it; whereas many who are infert in the 
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3 "Tedd OO WITTE 3 fs hen was Ebel 47 dhe e ak: Linid's ws 3 ie. 
| X : ö wer aal repone him; he offered Arnault theihalfr of all On the other band, Arnaullt 
1 urgedy that #ranjatio was inis litis, and if the Lords would find the eee e | 
EY he would. find caution, to cumpt ſor alFthir grounds of compenſation. ER d eee 
3 . 1 dis. Patrick Archibald Factor in Bordeaux cantra Robert Turnbull Mercha 1 
WO ' Edinburgt d Burn 5, and Neilſon's relicts. The Lords, on Forret's report, . Ws: 
» e 5 my viſed the fined accompt, and the: Merchants report, they approved. of George: Galbranh's, ” 
e and Hary Fee er 955 deg to i e fold to Gad, which did re, eee if 
5 Vonly allow the price paid for the ai goods 
3 By Is x avs Ofwald 7 and de ene. arb A ru ee, delivered the faid/gobds to Gad = 
3 Margaret Wallace, to order the pay ment of them to the purſuer q and decern the re: 
* =, | preſentativeszof. the ſaid Alexander Burn and John Nielſon to make payment to the purſuer Dy 
. 5 . TS 0 the ceſpective ſums, as the price: of the wines he ſent h me to their huſbands, 4 the ED 
© ſamens fratedin the above written report; and allow: the purſuer to i ſuit either before the 
Vords, or por ow 5 g che Ae rides end chen as be i chinks tir. 
F 22d Jane _ 0 | 
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3 5 Graham in Wee oa: 8 Nell FR . e e 
3 - fla ae di the perſecuriony/and upon: letters e James Grahame, .i inviting pling: arti 
1 een him all ſecurity and affurance;:had come to Scutland; and yet 
£ X 1 by engaged. u 2 ſubmiſſion, anti 4 *creetea * Was Oer 1 2 D ANLTERS erlon t . FINE 
5 0 an, tho be had goods of his in his hands near to the v ue of 800 0 eee ee „ 
3 1 was Put 105000 livres. The Lords ordained dan cpi by — a and e oY 
_ Grahame, bye bil te the Privy Council; pretending that ; ; 
3 rant to arrelt him. They afterwards. made ſome agreeme 
ET By 1 Eualem die- Agues Niſbet craving by a bill to habe her e 
EE wy _ Brunthield,! Sc. mentioned 26th November 168 3, uwe ei 
3 5 CG af cher bonds to be paid ber in the mean time during the dependence; the Lords refuſed 
"= bottle being now in. the end of the Seſſion. Vid. dth De Lember 1686. OTE Rad ws +. 
boden dic; Francs Kinlech: gives in a petition againſt Hay, of Monkto anc ibis brother, | 
2 _ rig the certiſication extracted by them contra: nan pr 4 may be recalled, ſeeing he 
1 Had offered to prove by Monkton's oath. that he had papers in his hands; which in /graemio = 
1 _ excepted Francis Ninlech's lands, and he did 1 not produce the papers themſclve s, by vonly. 
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2 Ef eb og deponed that his diſpoſition excepte the back tenement, but not the fore 8 Te 
| * OO ET SIR £5 2 :ords would: not recall the certification; » W Net * 8 N * / e Gy FT 7s pede Wis 49 58 Re Es K 


[March 31,1686. "The Archbiſhop of St. Andrews, and the Biſhop of Edi 10 gh be- ; 
ER. returned from England; z the firit is put on the Secret Committee; and the ſecond is re- 
pe again to che Pri y Cour . and a penſion given him of L. 1. 50 Sterling, 5 with a let. ; 
= L = gs ee yment' of L. Bo Sterling per annum by him to the! Prebend © 
By 1 not officiate in 5 Cathedr: So, on che matter, he got L 
1 a ear mpliance, - The Biſhop" of Edinburgh alſo procured bimſelf to 
created, by a gi om the King, eee Ke the r E nburgh, whereby be 
1955 1 5 aimed to reach Doctor Monro, the Principal, on plurality of benefi ces, he being a Mini- 
they 'of . 25 are Baus ale ney him-a gift of the liferent · eſcheat of William Hay 
e tur tar out oe his: ane he nie a Nt *. 
H = pending gai n{t hin for. deprivation an malverſations.”./ i a+ 


* $75 


75 


_ tempor rgyle-is:taken aviay. from * * rqus of Achole, 
IF . 8 and it was ſaidy; N de given 10: Stewart, Sheriff erate ooo rs. 
Dioden tempors. The Earl of Murrays Commiſſion to — he King in thin: nent 
Seton of Parliament as his High C 20 one comes down, and paf ith: Seals,” bearing 
an expreſs power to diſſolve the annexed forfeited lands from the Crov nz for Nielfort had 


; got many e of the unannexed forfeited eſtate. 64 oe a oe ths 
8 o The Geyentignrotcks: Royal Boroughs, and the Synod of Edioburgh . 
met! 3 I £7 e ? 3 n e ä n „„ Big 


„ ne, EE. ra paper poſted on the e er arab the Members to "ITY 
3 of Kennedy Proyalt of Edinburgh, and of Alexander Miln of Linlithgow, «who were to 
: 25 5 lead them to perjury by breaking the teſt; ſo that to begin, they cauſed ſuch as had not 
5 8 1 Pry 5 Members, take the teſt:? And the King's letter to the Royal Boroughs, - 2 
: mentioned 29th. March laſt, : was: read, to Which they returned an anſwer, intreating his 
Mlajeſty to impower his Commiſſioner to reſtore their privileges, invaded. by the Burghs of 
| . Barony and Regality, and to procure them a free trade with England: And accorditigly 
3 the Commiſſioner mentioned theſe particulars in his ſpeech; but the . er Amis e 
= to the Court, none of theſe things were performed to chem. ett 3.1 05] Av 
Þ 25 te the Synod, Profeſſor Strachan/had the concio. ad clerum, who e preſſed toleration N 
Y 428 to all who! . from us in judgment, inſinuating a charitable accommodation with the 
e ie cited RE! * 1 N . 10 Par EP bim, chat wy Ei 
1 VVV 9 orig JJ FS Tl 9 with 1 
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1 3 his church aſe, + The Pp . 4040 os, Wee the "ul "+: 
would graciouſty defend our religion, and only traved:cho exerciſe of his-own, to theſe * OR | 3 _ 
His own: perſuaſion; in private,” without\hazard'vf the laws; which, he ſaid; obuld not be dee. 
nied him, | becauſe he might take it by his prerogative: ol the church ſupremacy, as ſettled by ISR: 5 N 
the 1ſt act of Parliament 1669; and that the Rrehbiſnop af St. Andrews and he ac got an Ml 
e commiſſion to fuſpend ind deprive, by: themſelves alone; any who preached ion, 5 5 7 
though they ſhould be-Biſhops:" And Mr. George Stijell; Miniſter at Prgftonhavgh, = 0 438 9 
5 rudely againſt Popery in the Abbay-church'the Sunday before; was: s ſha = WEE 
roved';: though be faid, 1, That he had obeyed the Biſhop's old inſttuctions, 3 = "2" 4 
1 t6'preach againſt Y, ſparing perſons. 240 That d ridiculous religion . 3 
A 8 ated-in-ridicufe'; for he hid, the Pope was as Jirtle infallible as the-Biſhop of the — ©»; 
8. hows: ag: the ſillieſt Biſhops in che world 3 and that he would believe 8 moon to be - 


— 2 ry 


— maſs ra LW bn ſoori as believe ranſubſtantiation . Then the Biſhop, 1 
ploy any in their pulpits of H , e e e urbs, u . 
Z erice.”” Faris. ee Ot. FFF FED vo 2 . i 5 ene e We 
| 1 + 29 1686. The Parliament f it donn. utherlar | fo! + ; 


IF c= The felt againſt all the Earls, and the her al K hn 
| E my nei Members who had not been preſent at the former: Kon of Parkamene, do now 2 ta 
$ "_ The Kun eee 8 * | ag 


had his pcech; and there RCA Wits of the Articles dead Grice'the 1aft Selben hi. Prefidetic | 3 
1 | Neweon, G | Ba stel, and, the Commiſſioner named three in, their place, b 775 8 
| - General Daumen, 2 Lord Deu arn, and Innes of Cock ſton: Some ſald this nomina- 5 
of his in een gueſtioned as a wrong ſtep, and an uſurpation; and that they 
fot een choſen by the Nobility: and Biſhops: "He: alſo added ſome to the Committe 
1 ber debareable: —— Provoſt Drummond was dealt with to demit, chat e Kenned 
"0 lected for Edinburgh but he refuſed, and ſo at. N eee e 
Ae 20: 1586. At the Committee for debateable elections, Sir David Carn | 
we and Rait of Halgreen being elected for the Mearns, were remitted back 
ecauſe; 1m0;- The Sheriff depute had no right to vote. e The f 18 5 
Fe by 4 valuation N . N did not take che teſt, on the pretence that they! had — . 
> Luken it at the form rin der, CCCTTFCC u I Rs yer 
Aich 1. 1686. Mr. | donn ſon to Andrew Young Writer! to the Signet, ap 
 preliended by Captain — and kept in the Court of Guard, being delated as a: . bs 5 DR: 
; om: diſperſer of a paper, containing 4 why the Parliament ſhould got conſent to the l. 
i RN with the penal laws againſt Papiſts; and reflecting in the end ot ſuch Proteſtants ass 
BM: apoſtatined; and for We verſes! againſt the Biſhop of St. Andrews, and Bimop . 
ee And he having, on his examinatidn, named John Wilſon and John Naſmith - 
my ſervants, as bringers of theſe papers to his chamber; the Chancellor ſigned an order to RD 
Captain Graham to arreſt; them, apprehending poſſibiy to reach myſelf for libelling, . „ „ 
ke it. But they having named their. 8 whom they had them, were liberated. — 1 ä 
_ and their authors, vi. Mr. John Elies, Robert Keill, c. were cited. Jome akedhow  -- 28 
far it conſiſted with the privilege of Parliament, that a Member of Parliament's | ſervants „ 
- wear pp up? In England it is a clear breach, by the preliminary demands of the d _ . 
uſe of Commons, to arreſt either hemſelves, their ſervants, or goods 
13 1% 4. 1686. At PRIVI COUNcIL, the Earl-of Dumfermline and the Lord bonn W 
are — — Privy Counſellors on the King's letter; and Maitland's June to be Genera „ 
olf the Mint, is paſſed, without obliging him to take the teſtt. Fj TT os 
May 6. 1686. The ſecond diet of Parliament: The report of the e anent e 
N and Halgreen being made, the Parliament remitted them back to the Shire, for a 
der election. Then the draught of the Parliament's: anſwer to the King's letter was read 
twice, and by paragraphs : And that part which mentioned the preſent King's and his bro 
ther $ innate clemency was amended, and extended alſo to their progenitors, elſe it might Eo 
W hav born. a tacit reflection and excluſion of them, as if the whole race and ſtem had not 
been ſo. The great debate aroſe upon the appellation of Roman Catholics which the letter 
gave the Papiſts. It was urged, that it was not fit for a Proteſtant Parliament to give them 
5 title, which they aſſumed to themſelves as their due; that Bellarmine de Eccigſia proved | 
8 were the true Church, becauſe their very enemies, and Heretieks, gave them the de- 
f gnation of Catholique, which he makes tlie firſt note of the true church; that Roman-Ca- 
cholic was contrad:#io. ix adjefto, being a particular uni verſal; that the cmd tile they 
Save us was Heretics. I repreſented, that there was no man hin the houſe more deſirous 
do hade theſe'odioas marks of diviſion. buried; and that we might be all united in the 
name of Chriſtian ; ir was true, the names under which they were known in our Law, were 
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Ke. Ae ot the. cerees of the Council or 1 teur ;, en As aaa 865 and, As 1 
1 "47th 1372, Ge.) 481 though it Was not ſuirable 10 dhe wiſdom and gravity of ie Par. 
1 5 lament to give them attitle implying as if el wre the true Church, and we but a Sect; 
1 Fer Twilhed ſome ſaft appellation wah. the offence might be fallen on; and therefore] | 
— +," ropoſed it might run, , Thoſe: commonly- called Roman Catholics. And that the 
3 m 1 all teur; Divines cal us te Catholics'; 5 Ne ee e. * his — 4 
= A . a and 1 tel UrRn in gener terms thus. 43 do hee e ets on 5 
3 5 . has weommended, Sr. The Archbiſhop of Glalgow's overtute/ Was, That oy 
3 „ TOTS. « Ws 1 call are Roman 5 not; a8 r ie—"p en I 9 — only as 
g * 5 Votes, it carriedviie 3 — thould ſtand in- * But though it Was — b 
1 ms caſe of Halgreenꝰs election, that the electors ſhould be-fined n the act of Par. 
3 nen, for electing Without taking the reſt ; and that it ſhonld be marked, that the call- 
1 ing them Roman Catholics was 5 only: as uſing the King's words, by way of compliment.and © 
3 Ne {> „ . him; yet none of thir two were marked in in the books of Parliament, for any 
Ms thing Jean hear. It wy; — that ſome words of the letter ſcemed to give his Ma: 
3 qeity opes and aſſurance of ſome conceſſions and favour, which the Parliament would > 
E* 0 RE _ "007 the Papilts, vis; as far as their-conſciences would allow, not:dewbtingy&c; Which natu- . 
3 28 rally imported ſome length; whereas ſundry Members of Parliament thsdght themſelves "oy 
5 3 ; Ae, in duty and ingenuity, to declare, that they had fully: examined the caſe; and found 
1 = they could go no length at all. The: Parliament's Anſwer was fo little ſatisfactory at Court, 
3 That though theſe: Auſwers uſed always to de printed efore vet they OIL ſuffer this 
Sm 20 be made public. e ee 1 e ee 4% bien 8 

May 11. 1686. Pint diet of Preifamenta:: Thete was paſſod, 10, The 1 
Ie bering of the King's ceſs. and annuity. a, The Act for ſubſeribing Interlocutors. Sce 
P N ene the Engliſh time, fot this. There Would bauern eee 
_ "ion of deprixation Againſt the Clerks, ANT their extr; | 
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1 1 "Ha e . e eee to i digs on whichchey x were u 5 done; -bec 
3 e 7 nor: tone bed With the Scepter all afterwards 1 omg pn ns r 


33 Df rg | 1696.” ene diet of Parliament.” The At opal reſto oe 1 . Sell. 


Ei 5 - { reaſons: publiſhed by Rae Efinburgh, why 
3 wp" of Dun keld reads a part of them in plain Par- 


3 on | ay ſtitutions are, for 1 y, compared 40 old ved men, and not 
5 1 55 2 by a This che Chancellor dame at, as af ic: had bern done with a deſign 
_ do apply the paſſage to sur penal laws againſt Fopary. 1 Duke Hamilton propoſed, that the 
=. - Winter Seton may begin at the 15th of November; and Preſident Lockhart, that it fit 
1 N the-rſt of: January. The iſt N was, Alter the preſent conſtitution : of the Seſſion or 
not; and Alters Sartying ir z the zd vote was, Approve.of the Act reſtoring the Summer Seſ- 
WES”: beer e back to the Articles? And it t carried, Approve; But an exception of the Zuile 
„ * Wacante being forgot; another Act was-thade bercanent. 44, They paſſed the Act that 
. TH M exccutions( 5% of Baron Courts) be ſubſeribed. before, and by Wirneſſes. It will be 
. N difficulr-in the Highlands, or other country places, to get Wirneſſes y bo can write ; eſpeci- 
JW 5 5 = it will be ex de. to bring them from a diſtance for ſmall ſams'of L. 50 Sets, or the 
1 ke: Therefore were for limiting the Act to ſums abode that: Ats deſign is to prevent 
3 fäalſe citations. It was reported, that General Drummond was 20 command ſuch Members of 
Ee 5 Parliament as were Officers of the atmy, and againſt the Court faction, as eee * 
1 5 > 2 age * N to _—_ OG bus be world not pay pp a 80 3 
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nc eee 4 e . 
Ae us. ys 86. 5 Ach eee of. per rm eng Halgreen was eee 25 d for the 
_* 7 withour'; any queſtion, and ſo ĩs received. This being the firſt day that the Lord 
1 Sethesrt had appeared in Parliament, heitakes: the oaths, wad: his place. The — 
Aas were paſtz 1 0, Diſſolving Ceſnock from the Ctown, in favours of Melfort. 24o, O- 
J _  — chiltry is diſfotvedh in favours of bree, wee ebe g Thir Peru we ee touched; 
+ ut none-of the former as yet. ECC | 
ic 211686, Sixthidiet of eee —— acts de pate, 10, Anat the Zuile Va- 
= cance, which: the Chancellor: enlarged tot wenty days, to get ih Epiphany, and all the o- 
WM 1 0 5 — - ther feſtivals, tho their holy: er after Chriſtmaſs ceaſe on the yth of January, and they 
3 eka dard befor, , 0 FIT Ws 2/0, Hawn ee and 


<A 
- 


4 A * , % $4 
* 4 : 4 
Sy of 2 . 
* 15 N k ' 
4 * 0 ; £ . * 
o '% k 
e * s J ; 7 * 
| 1 f 
, 3 f f 
a ; Y — 2 
* 5 i \ 8 8 : 
| 1 5 2 * 2 
Po #4 2 | F * 


ox. Cy 


0 
* 4 1 
3 5 * x Ls 7 
4 2 N 2 , 2 4 Bye 2 
g * 1 e * 
v * 2 * " þ 
1 ? : „ 
* * Fw. 1 * 
* fa ; * 
BY, * * 
g . : 8 ; 
, : bs 
* * ** . = -_ 
1 4 . 1 
1 » = 
= : . * 6 MT * 
„ 3 
* * 
* 


ng defenders ans 102 bene of eie es * 2 8 ads 5 3 — 


big "VE. 8 1 
nge 2 open grounds in Wiarer; Thick Bargen ' alledged would be the tl” Red'ot - 3 
2 plea among comentious renants. Sit WII er f ruce's ſheriflhip "of Kinroſs 5 attempt.  - 
ed be quarrelled, at Raft the addirtons he got to it by the 4 2 z& of rhe laſt Pa. 
. The Eat of Newburgh cauſed Ie Park plan, for reducing 5 
_ compriſing he Had upon his W 285 125 3 
2 "May 25. 1686. Seventh diet of Par ment. . Earl T was” (fohved q F e * 1 
 Opchrop: Ado, An act is pat that the annexation Mall not are beet ſuperiors ok 
5 Their cafüalities, nor preſentation of vatfals. 3110, The act ſecuring inhibition againſt . 
+ "_ tho it Was objected. it would prejudge* the King's caſuahiles'; for every — 

-- would-inhibir. 4%, The act for cleanſing the freets of Edinburgh, and pu p purging th ng thetn © of 7, 


beige, Was voted, whether the inſpeRtion and care of it mould be cammitt 1 
dc ör Prixy "Council? Duke Hamilton appeared for the laſt, and the Preſide nt for ra 727 3 
| 1 250 being 'yoted,; it Was reported by the Clerks, that it was carried, in favours: of rhe Pa- ER, 1 LY 

=, Aer; which Broomhan and ſome others conteſted, not for the value of this point, 05 — 
1 de lay 1 repatative, and accordingly. got it voted over again; and then che votes being - 

al, the Chantellor made uſe of his caſting vote, and decided in favours 'of the. Scilion a- —— 

| Piat the Privy Connell, Some rhought as rue Proteſtants gained much in mtroducing g i 

| | © Me practice of twice voting, Teſt they might be trepanned by wrong gathering and mark- | 9} 

F 's the votes; vet they loſt as much” by ſuffering "the Chancellor to vore; Which was a 7 "0 

2 5 preater homologation of his rj t offi itting there, bein os an avowed. Papiſt, than all his  - 3 

A of preſiding were before. here was an act defign and brought in to the Articles, "oj 

hit infeftments af annudltent,” falling in non-entry; ſhould not forfeit the yearly: annual- _ "I 
rent, and baer  eipſum, but ſhould. only before declarator. be the retbured i blench, or. 2 208 
red maill, as in 15 rr 3 1 which tho? very rational, et Was craſhed by Duke Hamilton, . 

as prejudicial to uperiors. | 510, The "mpoliton ag Pact 80 8 on Eithan eel 5 

7 75 paſſed without voting. e FF 

X 4 be 25 As for the main act Achgdet i this Pithawent, ment 1 rae rolerition of op ry, e 

FAY 90 5 were many meetings about it. Duke Hamilton W wat might be a general inddl. 

gende to Prefbyterians und all; "this affrighted the Archbiſhop df St. Andrews. Sir George „ 

„ c&hart Preſident moved, that it ſhould not belong to any 8 after the act. Ta - >» 
F I they preſumedto aſſume the publick exereiſe, they ſhould 7 216 0 pſo fatto. forfeit the private. — e 

Taet ſome madman might be hounded out to make them loſe Jia, That the Papiſts 1 

1 1 Mould be debarted from all publick employments and offices, 555 he pain of treaſon, and 

that to be irremiſlible even by the King, except with the conſent of Parliament. 4, That 

"Sp A declaration ! in writ all x ſons in publick, truſt ſhould own, aſſert, and acknowledge b 

ae juſtice and lawfulneſs of this toleration. © And it was moved by ſome, chat if the to le. 

banden paſſed, a declaration Would be required, not only of thoſe in pubſick truſt, but f 

mt perſons, . A f roving the aalen 1 8 that 1 none might Oe, bur all 'be only 575," FO 
il 1 „ Ku 1 73% 8 8 2% + I : | 1 £ I 

. things carey; at this time to awaken.q men's 7 Ig and to welds thee: . 726 
pectations on both ſides. Strachat's ſermon to the Synod, in'favours of moderation, alarm- 3 

Ed many, and made them more firm and zealous. - 29, There were. papers on both fides, 

— tome giving reaſons why an eaſe ſhould be granted to the Papiſts; others giving reaſons 

75 hy our penal laws againſt Popery ſhould” not be taken away, nor weakened. at this time. 
3116, Alexander Mitn of Linlithgow (on whom they had laid much ſtreſs for making the 

Mer) deſerted, and declared openly againſt Popery. 410, Dr. Sibbald, from an inward 
e and trouble of conſcience, (being now come from London) called for the Biſhop _ 
ok Dunkeld, and declared he can find no ſafety, nor ſecurity of ſalvation in the Popiſh re- 
i gion, and defired to be re- admitted to the Proteſtant Churth? and offered” to make a 4 

Tolick recantation: But the Biſhop, of Edinburgh refuſed” it as unſeaſonable ; rho? others 
"W it a very feaſonable act and di periſation of divine Providence, for ſtrengthening 6 

4 gering Proteſtants. 57s, Ramſay Biſhop of Roſs. jane a ſermon- in the High Church ©” 
"to the members of Parliament, which nds the Papifts extremely; whereon the 

2 >; » « Chancellor cauſed pannel him before the Biſhops of St. Andrews and Edinburgh, for de- 

1 8 bim a ts 0 pena Melfort, = 1 cd to 19 Hos the e chat oy. had 1 
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. 3 and is hy 3 1 FRIES 8 eflion his, alure os e 
an of Rippon's Sermon, that the King e nſec wich che laws in caſes of neceſſity, 
3 8 1 and wheteof he was the ſole Judge: Ie erlualive to moderation, by Fen- the e, 
RR was. re: Lem, reflections on the bulls of: Pope. Paul the III. and Figs the V. a. 
1 Sen ing Henry the VIII. and Queen "Elizabeth. of Enogland,:. mitigating the _— 
© 55 dk theſe papal excommunications, and proving the Popiſh, fakes. againit Barlow Biſhop. | 
e Lincoln; his Sram /ulmen, wherein. he diſcovers the villainy of: their King- xdepoſing 
, - dodtrine, aud why they ought.not 70 be gt Roman Catholicks: Lem, a filly Pam 7 7 
ene Hee the Fiſhers of men, by a Cadet of Dumbarton's r6gimenc ; Len, 

3 5 585 4 3 £ dry Catechiſms, with the Biſhop of Meanx's Paſtoral Letter to thoſe. Proteſtants in h 

6 ioceſe who had ehanged, where he 1 wers, that they had ſuffered violence . 
dher in ae perſons nor goods: Hen, à Paſquil called Kere, anatomiſed, proving "5g 
— 8 Church of. England could not charge 1 5 on the R Lemaniſts, e n 
| 4 xmlclyes : as. 1 7955 of the Tame. . N 
Soi who were for pleaſing the Court, and. 1 + RL {merhing, ph T poſed that ny 
BY 8 \ - 'Papiſts who. ſhould take the benefit of the tolexation, mould fi firſt abjore the Pope's power 
* 2» 2 1 depoling Kings, and take the oath of allegiance, at leaſt making the King _ 
"mp - within, his own coe; and that they thould: declare they were not obliged. by.t be 
EO 1 ciples of their re] non top rſecure and extirpate us as Hereticks; and that this indul- 
x _ genes. ſhould only during the King's. life; or a few, months after, that if they cannot 
— . 5 my ly, hey may V retire and go. abroad : For. they. apprehended thar a 4 005 ſucceſſor | 
x . 5 5 reſcin all. and If this. arliament would be obſtinate, yet it might be granted by 
EE: . if the King ſhould aſſame the nomination of all the Provoſts of and, (the 
- Burrows being the . brazen, wall which the Fals found hardeſt:) And leaſt they ond 
1 5 chuſe another to be their Commiffoner to Parliament, beſide their N 0 "which the 

Eo Py 2 do, then * Prevention of ch ke mn ught name the whole Tow: 1-Counci = 
3 5 1 May 28; 1686. The 10 diet of Parliament. At theAn ticles Landed 3 a War- 
1 4 ro cite the Ducheſs, | reducing. the rights ſhe got from her Lord. The dent 
N oppoſed it, and crayed. 15 oy be left to the Seſſion; ..whergon - it is refuſed. Au eritu 
ES I If che 218th act 1 il hinder bim 90 table ii in plain Parliament? 
1 oy” . the PARLISMEN FT, Torwoodlee is diffolved in favonrs of General 3 73 
: JP . * 1 wah ſaid to be for the e behoof, . 2d, ; Renndy .of 3 lands are diffelyed, 
3 5 in favours of- Sir Themas Kennedy Prevoſt of Apr Bs Ape o' my Lord Oxcnford was 
> 1 5 © ar the expence of forſeiting him, and had Sent of. git. Thir diſſolutions may be 


. * " i 
\* _ * * 5 * 


, * | ea : reduced, being without an adequate .-onerous cauſe ;. and. "contrary to the. expreſs. 
3 lity and « San of The: af 1 ne! Om But t Melfort s, a8 proc 8 e. an Exc nbi 
* | 1 on, is More oneronus. | 5 r hed 


J bh a : Eodem die. At EXCHE WER, f R of e een 0 She King. and 

g - e 55 $ cftate with er * and the ORE to Meltort on the 

E -- ng 5 Bl T are „ 

7 5 Eadem die, At SECRET. cCOUNcH, 1 7-08 is. 2 letter 8 n che King, 1 {i 

= ia = Lockhart Preſident to officiate 28 Advocat ne in 28 Parliament, that che . Pre. ä 

IS 18 rogative ſyfler no diminution... 8 . 

| \ > . Fane 2. 1686, . The gth diet of pen, The: nds, ve Melfort had ; given the 

* King in excambion: are annexed. ro the Crown : Lauderdale and the Laird of Lamont 

£ _ that ſome of their lands are com prebended; 5 but they were not noticed. 

3 5 be Biſhop, of. Edinburgh ſeeking to 27 7 2 gift of William Hay: Commiſſar Clerk bis 

% Ache. It, was, alledged, ine, The office falls not, whatever may come of the emolu- 

E - -- .- Ea, Biſho hop were denounced to the horn, or an Advocate, the donatar could not 

1 Wy 8 1 ro-enter Biſhop or Adyocate, 2d, They offered the debt of the horning. Duke 
ton was Violent agaiaſt the Biſhop. 55 was <ommirtes bo. one. of. thei number o 

I bl and a agree this Matter. JJ. on VVV 

1 80 ; 3606, Ar PRIVY COUNCIL, A iter from "the # King is read, ds oriving Ro- 

> of - Dunkeld of his Biſhoprick,. without ing any no” (faye it 


5 7 Ari 15 it was for his oppoſing the ablhment of: che N albeit his gift Was 
. 5 5 vitam et culpam.. Some aſked, if the Fon ſupremacy, en the ng by the firſt act of 


4 Parliament 1609, was not to a King qua Proteſtant; for a Papifl e that ſupremacy, 
1 Ip Aud will not have the title of the Head of the Church? Pau Jariforudet 7 wt 1. Scl. % 

1 3 12. denies this power to Princes. 
II. There are two letters arent. John 'Wedde Ns of Godford, one putting him off the 
2 a Council the other taking away his place as Lieutenant Colonel to the Dragoons. | ; 

5 FF 4. 1686. The 10th % gi Parliament.' An act was brought in anent Weights 
3 _—_” 8 and diſcharging the taking the peck to the ball, 8 the; n of con- 
= | Means M Har W bis 15 e 0 elcheat be · 
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"go . the, 4 |. 1 in-ours IP wn the 3 bas 3 it Fo 
"me aber e 40 Shillings on each bollz and there ſhoul e n © N LY 
Wh penalty and the delict. This act was Sontinn et. 1 
Monsieur Colbert, Marquis de Saigneley his birth-brie i former 
5 1 ſought it, but Was diſobliged by Lauderdale. by 
Fus 8, 1680. The f ith diet of Parliament. There! is an 353 FIR in e it D. + "i 


” 
* 


+ "chat two Commiſſioners mould be a quorum to jodge between the Brewars and Tackſmen; 
1 heritors all have no power to hinder, any to brew. within the 
. 'Y charters: bear eum brafinis et brueriis and that Boats brewing for the. uſe of their own. 
3 25 families, who pay no land · ceſs- Mall pay exciſe, to make up the King's quota. —lt was 
thought: but a bad politic to diſoblige the Burrows: So the Barons owned them, Imo, . 
keep chem rm in great matters. .2do; Leſt this ſhould lay a preparative to cane the Barons 
= »excile for their own, brewings next; ſo the Court faction loſt this act by 82 votes, 
which was an eſſay what they might expect if the other act for toleration of *opety Was 
brought in They called this negative vote, a flying in the face of authority. 34% A 
15 The 18 anent metts is brought in again, with L. 200 of penalty; 3 and 15 Kane co be the 
weight of ä boll. This was alſo loſt by 4 votes; nd on a ſcxuple was twice voted. 440, K 
Alan of Jer viſ woods S lands was paſſed'i in favours.of the Duke of Gordon, ſuperior of 
„Mliellerſtains. 5to, A diſſolution granted to Tarras of his perſonal eſtate, and of 30 
1 N yearly of his lands. The narrative bears, for bis eee 3 do it maß 
7 D be doubted how far this may-enervate; his confeſſion as: en Jhe Pr mii. 600 The: * 
dor burying in linen, and regulating dead - coffins is paſſed. . 
1 9 There were ſundry acts propoſed by the Lords of Seſſion. to be paſſed | in 9 Seal and. 
2 one, that in acts and decreets the ſummons be ſhortly narrated, and nothing 
il more inſert bur. the debate and avon without, any bills. But in the caſe, of an 


e eek more rroable.to the + ibs, 


- . » { Parliame 
Ls 8 of new cited. Anſwered, They were cited the laſt Seſſion of Parliament; and that 1 
parties having j intereſt are not cited, is a dilator defence not uſed in Parliament. N 
; 1 June 14. 1586. The 1 3th diet of Parliament. Thir acts are pu 3 mo, A, ow. com- 5. 
miſſion for regulation of judicatories. Ado, A new commiſſion. tor plantation of kirks.— 

— The "eſt was urged to be inſert in. boch; the laſt act was only carried by one vote; and a 
new vote was craved, but not granted. 3110, Coltneſs is diffolved in favours of the Earl 
2 Arran, 40, That clauſe of the 16th act 1685, allowing Juſtices of the Peace to 
85 chuſe their on Clerk, is reſcinded in favours of the Secretaries. . 510, John Adair. gets 
a en impoſition of 12 dealer on each tun of every ſhip, and a recommendation to the gen · 
4 . - try, for his geographick at | hydrographical. maps. 6, A. remit of the act anent manu- 


aa. for reducing the annualrents of money from 6 to g per cent. which ſeemed to impinge 
on the publick faith given by the 49th act 1661, this they ſhould never be. lowered. 
8 were two exceptions in the act, 10, That debtors ſhould loſe the benefit of the act, 
ik he ſuffered two terms to run in the 3d unpaid. 2do, If he took a protection, tho! he 
never made uſe. of it. Sir George Lockhart Preſident urged, that thir exceptions would 
” prove 4 ſnare, and foundation for purſuits of uſury ; for,. when a creditor was conveened for 
king 6 per cent. and he alledged that: his debtor had incurred the forfeiture by letting two 
terms, Sc. he ſhould. ſuccum for lack of probation, the diſcharge bein ng in wh debtor's 
down hands. This being put to the vote, was carried negative, by the votes of the Barons and - 
Burrows, who, in moſt things in this Parliament, adhered mardicus one to the other. 
Badem die, poſt meridiem. At the ARTICLES, Pittarrow preſſing for a hearing in his 
affair againſt Lauderdale, the Earl. of Murray Commiſſioner, in favours. of Maitland, . in- 
 __*, erpaſed his negative, and delayed it this Seſſion of Parliament; this. being the firſt time 
. © 5 "gd 1 had uſed his eee Se took! it ſo ill that he proteſter Joc _ (cbs and 
amage. . 
At P PARLIAMENT. the at anent the Mint i is paſt, with many. 1 from the 
1 Rea of Aberdeen; who judged himſelf concerned in honour to ſhow the mal: adminiſtra- 
n 82 of 0 * to n Us FINES, e Wy, GENS: 08 . 2090 1 


milton, excepting the Ille of. Ar ran from the annexation made in the Parliament 168 5. K 2 . 
all Argyle's juriſdictions over che Hes. 24%, An act was brought in anent the Exciſe, "On 


ir bounds, tho! their- ? 3s 5 45 85 


and repelled, the party will be forced. to 2 7 i 


"Sir 8e Carnzigie. of N inkiting EE Pale fo ES ge 2 | 5 "Ie 
t anent the eſtate of Craig; 1 alledged, both he and his authors oat N 


1 | 7 Weg made in 1681, pony the Privy Council, -Duke Hamilton cauſed. bring in an . 
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Far of Eglinton, who uſed the other's name, himſelf - not being Sbacious, : 
 _- - - © Broadalbine got ſix fairs. The: Chancellor. objected, that one of them+was Within a fer 
EE. 5 5 days of one of his, and ſo in æmulationem. NMeIntoſh got ſeven fairs Which are but oc- 
eaſſons for the country e. to debauch. Sir George Gordon of Edenglaſſie having . 
burgh of barony, was ſeeking to have fome pariſhes. adjoined thereto, as to the matter of 
poſding and appriſing of moveables, becauſe they lay remote from Band, the. bead. urgh g 


. Biſhop of Edi 


* 


e is, 55 * 2 1 8 10 


e 3 0 * 


ede Toa 4886. ms ffivearh 1 Jak diet of this's en + 8 The 8 s 


is an act paſſed reſcinding the Clerk-regitter's calling in the records each ten years, by: - 


33d act 159 he Zriv, An uct reſcinding the. commullion given in 1683, for dividing Atgyles 50 


Ettate. 41% An act reſcinding the addreſs made in the Parliament 168g, againſt reſtoring 
Argyle's children. All this was in pique and reflection againſt the Duke of Quec nſber 


for founding bells and canons, making it a manufac 


practiſed little-out-of their own pockets. 


There Lan alſo ſundry fairs granted, and impoſitions for bri 


g taxes ſhould be voted. One of them was to Cunninghame of Auchinharvy, and the 


: 
7 


. the Shire; but the Commiſſioner from Banff oppoſed it. . 
Tem, Sundry ratifications were paſſe 


ford, Commiſſioner tor Mid-Lothian, mainly concerned i In its objected, that it 
| reviſed in Exchequer; Fotret alſo, as a Lord of the Se 


appeared agaiuſt it. N ow -Bun- 


dt Ignatures dee riß TR ratifications of cw ure n ot vſual, Net only of: er nd 
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e 2 ſeekihy 


errand of his own, but to give them occalion to. make what good laws they. pleaſed ; he 


- defired the Members of Parliament to go home, and not to ſpread Years and jealouſics.in the 
- Infor of the people, becauſe the King was of a different religion from the generality of his 
| ſubjeas, ſeeing, he would touch none in their liberties, ſave where he was provoked by the in- 
ſolende⸗ of in men; This day being the laſt, the full rolls were called, to ſee who were abſent. 


The indemnity offered by the King, and his Commiſſioner in his firſt ſpeech," (which, 
- Into of its many exceptions, was maliciouſly called a circumciſed indemnity). was not 


DC; in Parlia jament, becauſe they did not comply with the King's demands: neither were 
AG: To. the offer made to the Burrows, to repone them againſt! the burghs of baronies and regali- 
8 7 5 ties, the fifty: ſous: per tun in France, and their free trade with England, ſet about; becauſe 
tte were obſtinate againſt the Court party, and ſo could: juſtly. 25 no favours ; they 
never being ſo unanimous in uny Parliament as in this, hut en e on Noble. 
. wen; and therefore ſome called this an independent Parliament. 
5 Many think, if they had brought in the act for toleration of 8 in the very begin- 
ning of Parliament, it is probable that it might have paſſed, the Proteſtants then being nei- 
ther ſo warmed, united, nor fortified with arguments and courage, as they grew after- 
Wards. In the narative of the draught of that act, fome complained of the word ſanguina- 


ry as odions, and not a term of our law. - 2do, Thar: the Et ates ſhould preſume ito ſay, 


theſe Jaws were not executed by their predeceſſors; ſeeing the executive power is not Jod- 
„ in them, but in the King. 3110, In affirming (without the King) that they were re- 
_ folved to adhere to the Proteſtant Religion; the three Eſtates, without the King, not being 2 
nomen juris, and having no power; und ſo it locked like the ſtyle of the late rebellious Par- 


Jament. But the point was, the King would not concur with them in that reſolve; next 
at ig proteſtatio contravia fafto. It is . e that the draught of the- act ſays, thoſe: that 
are of the Roman Religion ſhall have liberty, which is præſentis temporis ; ergo in 1 
* e 10 * 8 8 Z ad eder the 1 are not included... 
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| hg en of '@ > Giſt — 1 got 7 the 8 
1 him Chancellor of the College of Edinburgh; but- finding difficulty, he forebore. 5 
Then paſſed the act ſalvo Jure, a and the act of adjournment. to. the 17th of Auguſt. My 
Lord Commiſlioner cloſed all wich a ſpeech, ſhewing, that the King had called them for no 


ot 5 2:6 6 came in, Ime, An act anent the comimmiſſion of the Highlands, that thoſe Sbires near it 
might pay 10 ſhilling) Scars on the L. 100 of rent, for a falary to the watch apainſt thieves _ 
and robbers, much defired by E. Broadalbine; but was carried in the Negative. zd, There 


| 8 
Tee Fe, An act about the meaſure of bark. Wege An act in favours ot John Me | 

y. 7m, An act in ee of Mt, Wal- 
ter Birgy, the blind Miniſter, for 400 merks yearly, out of the vacant ends due to the 
College of Glaſgow. This was called an in vading and encroaching ou bee, llege's proper - 
1 The Biſhop of Edinburgh calling it 4 charitable work, Eglinton and Drumfries lad, 
. Reverend: Clergy. talked much of charity, $ ; 
. - Several new Commiſſioners of tupply; were added; but the Chancellor did not adventure * > 
bring in the act which they had prepared for exeeming Commiſſioners of the ſupply.from ta- 

___ _* king the tett, contrary” to the 12th act of Parliament 1685 for tho they were a little . 
boldened by carrying the Commiſſion of the church without expreſs. mention of their taking 
tte reſt,” (tho' chat is imported by che former acts requiring all in that-capacity to take 925 
. 2 "us telt,) yet they found, on polling and numbering, the votes, that they would loſe it. 
and harbours, Which 8 


” 'Þ: 


Ihe Earl of 


; but there was one laid: ale; 12. — U 1 5 : of . | 
wee rarification of their 2e it of Wo pennies on the pint of ale; becauſe Red. 


The 
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Tho At gt Klateation" to bene e to oO 1 ret: REY ee "and extra- 7-4: 

„ imo, The laying aſide of men from their places, who could have no intereſt bunt 

| ſerving their conſeiences. 2db, The commanding Mar, Roſs, Kilſyth, Sir e,, 

ee, to their charges: But they offered to give up their commiſſions. 31¹ The ordering „ 

. Ec. to go the Highland Commiſſion of Juſticiary, which he refuſed" the Kings 
writ to attend the Parliament being more neceſſary. 40, The ſtaging the Biſhop A 

1 „The impriſoning my two ſervants; I being a Member of Parliament. 679, The offe- | 


. 1 5 _ te remove Mr. ſohn Dempfter. Vir Patrick Murray, Broomhall, So. as not actual „ 
. geſſes, and ſo incapable; and yet they had been allowed to ſit and vote Tm, The bring⸗ 5 5 
4 "ng in of New Members, as Newark, Sc. tho! he turned againſt them. So, The impo- 
-* zunities uſed by Sir William Paterſon, Mt. Thomas Gordon, Baile Aidy in Aberdeen, in 
- concufling Members of Parliament. 9%, The printing and ſpreading of ſundry papers. at. 0 
A f 2 | his time; as Burnet's Theſes, Sc. ion, Their dealing with Members not clear, to ſtay LY 
1 or go home ; as with. Brollas, Tutor of M*Lean, Sc. And then ptolonging the meet. 
ing to weary out the poorer ſort,” who had exhauſted both their money and credit. 1 190; The x 
- Jorcors: avere one poſt all broken up and ſearched, to ſee if any correſpondence or intelligence _: _ 7 
_- could be diſcovered between 5 9 and England, they Knowing ſo perfectly well 975 m_ 
© here. The Harlem Gazette from Holland bore alſo a good account of what paſſed inn 
- var Scots Parliament; Then it was reported as if his Majeſty had been once fanlalyed; bs. 
come down hinfelf by@ſur Iri: * on rwo or e das e e 0 have 1 e e 5 
33 e e 1 


Sondry providences conan Mos at 9 0 Lime. todefecr- this. Fee of voten Esa 
Docter Sibbald's turning Proteſtant; the Lord Doun's, the ald e fag, turning Pa- 3 
git Alexander Miln's deſerting that ſi de; and God's "raiſing up men to appear for te 


' Proteltant intereſt, who were not very ſtrict in any religion: And the boaſting of fome, and 
the turning out of others, contributed rather to harden than to fright ; together with 3 
Fido of Roſs's ſermon, and his uſage, Ge. and their -hindering the. other Biſnops to 
+ e particularly Douglas of Dumblain, becauſe he would not give aſſurance to forbeer + 2 
e againſt Popery, nor ſhow: his papers. The Earl'of-Callender, and Sir John _ © © 
Maitland, by the: old politic, differed from their” fathers Liolirhgow and Lauderdale, Who | 
; 2 - Rood for the Popifh fide. © The Commiſſioner, (in: his return from Dunybirſel, knighted _*'_ 

7 = | Hm Catid of Muirton, and he was his only Knight, except Mr. Robert Colt his Adr. 


Late, whom be knighted on the night the Parliament roſe, When his power is expired. „„ 9 
8 was wondered how- the Chancellor and Secretary came to employ him in ſo critical an . „ 


fair; but they had promiſed themſelves no oppoſition; and the Papiſts had a good omen 9 
in it, chat, as one Earl of Murray made the firſt penal laws againſt them in 1567 (but 
Hs were made in 1560, ſo another Earl of Murray, his great-grandchild ſhould take 
them away ; but this preſage failed them for this time. The wn and other honours were 
N on the riſing of the Parliament lodged in the Caſtle, and the Commiſſioner de- 
1 for London that afternoon. The Chancellor followed bim a few days thereafter; 
and each of them b amed one another for the miſcarriape'of the toleration act: But much i 
blame was:caſt:on Tarbet in this act of religion, for be had poſſeſſed his Majeſty with an of:: 
nion of its being attainable, and dhewn him the rolls of the Members of Parliament, nd 
marked down thoſe whom he thought would be for and againſt it. He did caſt much of tbe 
— blame on the two Biſhops, and: icy devolved it on Tweeddaleand him; however, he took * 
in Parliament a ratification to himſelf and his fon of the barony of Tarbet, with an erection 
into a Regality: Which Duke Hamilton oppoſed ; but Tarbet ſhewed, that the Dukes 
own Repality « of Kinneil had more unuſual clauſes. - Before the 17th of Auguſt, to Which 
8 Parliament was adjourned, . it was again prorogated to the 21ſt of Ugh and a little 
before it, by proclamation it was diſſolyed: For, by a new one, the Popiſh party hoped to 
get the Boroughs more rightly conſtituted, by the King's aſſuming the e Fl of the 
r yet the other party bragged, that theſe Commiſſioners of Shires who had 
appeared for Popery would not be choſen again; and particularly, ſome complained of e- 
1 Lords of the Seſſion for Members of Parliament, whereo there were nine. in this 
Parliament, viz. the Clerk-Regiſter, (who was abſent; except a day or two, tho? they 
'T 1 tended his ſickneſs was but ſimulate,) and the 1 Clerk, (both of whom ſat not . 
Commifſſioners, but as Officers of State;) and the Preſident, Redford, Fortet, W 
Drumcairn, Boyne and Pitmedden; which laſt, as Athanaſius, only oppoſed „„ 
One ſaid of this Parliament, what the Iriſh Tague ſaid of the Earl of A When the _ = 
King was making him a Knight of the Garter 2 his defeating Monmouth, That God on ß 
deſerved the Garter; ſo the finger of God was much ſeen in the ſtedfaſtneſs of this Paris. 
ment, who had not one great man in public place to own them; and it behowed to be from © 
bene higber principle, that Noblemen, Gentlemen, Biſhops: and. others chearfully laid = 
"ww: N n wary than RON! our RY And cw 92 20 Mr. oe n 


8 
my 4 


* SY "* * 
. Os 
#20 

1 


5 2 1 of Town till he cleared his:accompts,- 


| complianes- X:& C pun FRE v SH > Wo >». 21 GD 
Some Papiſts . ig Sir Willem Pale Mr. a Ki 

Ady, their indiſoreet meddling with Members of Parliament to influence them, did wron 
to, their cauſe and intereſt. 


: going alongſt; that by ſaying | in that party Al 


1 


. good may come thereof; and, by their: Comp ying, hey 4 
Welk ones, their example being infectious. 2 
When the Parliament is — aa re N it is fd th aha. Biſk 


had come in, they would bave been againſt it; which is & tacit acknowledgement that- they 
| bluſh to/own avowedly what 
deßires a thing, it is equivalent to a com} na 
it ãs a great misfortune where ſubjects are 


eceſſitated to diſſer from their Prince; and they 


are to refuſe him with all the diſcretion, ' humility,. ſorrow-and- regret imaginable, . One ES 

reſembled.Steven, Gardner Biſhop of Win. 
namey compared our Arch- 

© of London, who. was bead Vong, tempori- | 


| malicioully-ſaid, that the Biſhop of Edinburg h 
cheſter in Q. Q Mary of. England's reign for. craft and Fubtlety ;- 
_ biſhop of St: A | sto Bonner then Biſhop 


_ Zing and cruel ; but. in” ſome ch COR, en by 1 * Ga by. 1995 been toc 
1 impoſed x upon Es 5 5 n ; 8 I _ £6 | 


OS he 5 „ das Nene. FO 
af The: new. converted Pay piſs Rirring ar [2 a chene ny , (for the dl anes v were 0 


ul; the Miniſtey). ſtudy. the rs g 5 BH us better : bur 
emulation were, who ſhould lend ghe he moſt godly. and holy, life ! 
Duke of Tork, was uſed to ſay, The Scots Papilts- 2 io much: eee Jberty, * their 
religion, withaut any puniſbment aps had no reaſon to . . 
Ihe Proteſtant party wearying: 
- ingog ſtratagems to blow it up > As to bring in at 
Or to ſtage: the Biſhop of Edinburgh, 110, For ſaying in his laſt Synod; that 
God bad ſet Popiſh King over us for a judgment; which, if true, then. we cannot pray 
for the continuance or long life of a e 24e, That in plain 
to my Lord Blantyrę, he reyiled our Confeſſion. of Faith in 196%, to which we are ſworn, | 
'*: Do It contained ſeveraF things Popiſh, and other things bordering on. fanaticiſm;; 
- "which was 2 miſconſtructing the laws, and alienating the N of the people ſrom che 
King, and! making, contrary to e e 15953 and ae eee Bur the ri. 
1 f the Parliament ſuperſeded this work. |, POLES DIG 
. .Eadem die: As ſoon as the Parliament. was ups. Ihe Privy Covell: met,. and ror 
der to the King, in fayours of the /Commillioner, ſnewing his care, £6, + | 
Jun 16. 1686. Hamilton of Qrbilt 
 Hamenty); is unpriſondg 
| thrane's A */ea ſupply from him for Argyle, when hedelated Douchale for the ſame fault; 


would to Gol the only 


* 
f PER 
4 


Go "dg 3 Baile 5 ; 
This excuſe was made for Duke Hamilton and the Preſident 1 
giving them moderate-counſels, they conld 


do the Proteſtant Religion better ſervice than to caſt-rhemſelves out of. employment, by I 
- fue all conceſſions whatſoever; Yet others, ſay from Paul, We mu pot-do ill, that 


and ruin nay | 


10 2 . n 1 
Sidel Boyne, and many others who appeared for the toleration, boaſt that if the a 


bey did. Let When a King by his letter to a Parliament | : 
and; ęſt regare ducum ſpecies violenta Jubengi : But . 


7 his preſent King, When : 0 2 


the length 0 this Parliament, 1 were Gut to be think- 5 
n act for ratify ing all out Jaws againſt 


Parliaments in an{wer  - 


a let. "SS 


ſton (who had oppoſed the Court fabtion 8 Par- © 
in Edinburgh Tolbooth for alledged concealing of Sir John Co- 


and for reſetting Rebels on his land, and correſponding with them; tho“ be Wãas a great 


proſecutot of them. On the 4th. of September he Was liberated upon caution, _ 


„dae die. There is 3 proclamation made by the Privy Council, on a letter ; 


- the/King, diſcharging Miniſters in their Sermons, or others, to refle&t on the King, his 
. - perſon, principles, deſigns, or Government; conform to 434th act 1584, which was made 
againſt the Preſpyterians, and ſome. of the Nobility, by Captain James Stewart. See alſo 


 che'10th aRt 1584, Tbe word principle was excepted __— abd daſhed out. The Mini- 


| ers are-diſpleaſed at this act, ic ſy A ve as ditions.” See more 
of this, 10th September 1686. 3 

June 17. 1686. At PRIVY: con NCIL, rſued | by A Miniſter. * 
' beating bim when he was tilling his Glebe.” Abet He was ee e on his ground, 
and back laid by the badge of his office, his e an e the ſtilt of the plough. 
It was committed to probation. % aRe 15, . 


I. The Archbiſhop of St. Andrew's complains of. John. Joboſton Sato f Glaſgow, 


5 155 8 1 giving in a defaming and reflecting bill of ſuſpenſion on him. ; Hobs likewiſe el 
„ 1 Court with Orbiſton,' Sc. Vid. 25th current. 


© June 21. 1686. By a letter from his Majeſty, e is laid aſſde i. all his 


and dflices in the Treaſury, . Privy. Council, Seflion, Cr. and defied not t0 go our 
'Vid. 20th July 1666. 


„ I. There is a letter againſt Alexander Miln in Linlithgow, recalling his 5 an Abit 
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Te " + his gift ret phe King of a docatoon, to be paid bot every dr: to che Staple· port, 95 
Aud To much upon the tun of all goods | 
_ near L. 2000 Sterl. per amum; but it is Ahn by the King's ET 

the Burrows for L. 400 Sterl. yearly to The: {aid Conſervator. "This tax was founded\on'the 
3X 27th Act of Parliament 1663, giving the King the orderin ng and diſpoſal of trade; but a toll! 


+0 


3 v0 more here; 


906 for Papiſts to enjoy publick: offices, by dif 
_ -»® Bolden nn A party of che K. 
8 reſetting'R ebels 


5 | _ They alſo allowed Mr. James El 


7 verbal injury done to a private party, who is ee a 7] 
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| king 2 penlion 0 L. 100 Ste ung ven aus by chem to the. Secretaries, 
== other impo örtant reaſonsgs C 
II. The Privy Connell writes a becemh ry duet 10 3 of the Chan e r going 
of Murray Conimiſſibner. - f 
ing's letter to be one of his bay e | 
relhyterian. This is to be a A 
penſation With the reſt, and 5 8 
inge forces is ſent to apprehend. Houſton of that Ilk 
ebe ki ben, (es Melfort's Te) hs had not carried: well io Parlia- . 
wen C WI TE INE wot een] ln — . "4 . c e hat 5 
©: June 22. 1686. Ar PRIVY. co INCIL; an act is maide- anent the/ "High ways and 
relative to the act made in this Parliament „%% ( hh toe * 
oo II. Graham of Duntroon; and Poury Fothringhame FF one another: for x SI 3 the - 
- Becauſe” Poury called bim Villain and Rafeal, for reproving him when treading down 
- tis 'cortis in hunting; and the other for-{wirching him: Which being admitted to proba- | 
- tion, the next day Duntroon, (who was the bolder thut he wus Claverhouſe's Ch 


I. The Earl of Dundonald is named by the Ki 
il, besking a diſpenſarion with the teſt, he being 41 


Th! meeting Poity'in-the High-ſtreet, ſpits in his face, becauſe,” upon och before the - we 


Privy Council, "he d ied che 3 aggreſſion- v gut Sage meets again, and. Dun. $ So” 
e pe prifoned. Vid ule Fo July r6867/5155 007 26 pe 


. 1686. Ws PRIVY. "COUNCIL, ' John. 3 
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1. 4686. In a particular „ 
ſelfort' s penſion.” ada, They 


ted or imported ; Which two will be worth 
appointment redeemable by 


v-pafſengers relates not to trade. The Burrows offered hits L. 200 Sterling, providing be 


 _ would take himſelf to the Burghs of Regaliry and Barony for the other: Z./200 Sterling, lee 
© 3 ing they enjoyed much of the ede There were many new Members in this Convention;  _ | 


the Membe1 


sho had ſerved in the Parliament being weary,” had /cauſed ſend. others in 


phingſton, their Agent, L. 200 Sterling, for 
bis pains, and incid dee And {rakes a ee: to Mr. A in Aberdeen, author of $ 
_ primed Memorial to them. TTV 


Juh 15. 1686. At PRIVY: COUNCIL; there & a letter 3 the King bour Sic 5 


| Alexan der Forbes of Tolquhon, remitting the 10,000 merks, which was the Ming fe I 
the Kid; and deſiring the Lords to reconſider" theſe proceſſes and fines impoſed on him; 1 5 . 
for the Salmond Cruives, and for flandering. ilvy of Forglen, as Ne tne an N 8th 5 
A 2684, and goth April 168 3. Vid. txth November 1686. Tp 

II. Watſon of Etherny and his Son purſue William . in Kirkcaldy: bur defamation, 8 
in purſuing him before the Sheriff of Fyfe, for k ceping p 700 merks of the ſum of 90 
mes he was owing the ſaid Brugh, as if he h cheated and miſcompted him; whereas 
| cherny has deponed that he delivered him the whole money . Alleaged, 1 mo, This being 


udge nor Magiſtrate, -the | 
Privy Council uſe to remit ſuch to the Commiſſars. 240, There is no infamating fue animo 
n and where the caſe is dubious, Lawyers have introduced juramentum purgationis, 
that he did not intend an affront, J. 5. $ 8. D. de mjurits, and the  Apoſtilla ad Bartolum 
_ fays, Jure Canonico-fi incertum fit an quis dolo deliquerit, Jus juramento flatur. 9110, Nemini in 
© facit qui ſuum proſeguitur; he whe ſeeks repetition condiffione indebiti, reflects on the 
defender;  he-who ſerves an inhibition, or purſues on the act 1621 anent bankrupts, does 
taſn the parties Sy tation, and yet there is no action for inj Jury co . in theſe caſes, 
pecially, if what he ſaid was before Etherny's depolition denying it; but 
if he has blamed him fine; that. were defaming. The libel was admitted to probation. 
Brugh objected againſt one of ths witneſſes, called Scott, that he had come out of the pri- 
ſon on a C6 bonorum, and ſo was infamous vi Hatuti, and was not worth the King's unlaw. 
The Preſident was for admitting him cum nota, and thought the objeQion not relevant, ſee· 


- Ing his cloaths are worth Z. 10; but they are not his own nift ex  Sumanitate, as long as his 


debt is unpaid. And on the 20th of July, William Brugh was ordained to wich therny 1 
kae, and to pay the witneſſes expences, and ſent to priſon during pleafure. 

II. M- John Rigg Wiiter purſues Robert Bull, for robbing and ſpulzieing his pleniſh- 7 
ing out of his houſe, and dipotiſing bi wife and children, "ps," 121 by che 33d act 
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and Bars appointed to officiare as Provoſt of Glaſgow cill-Michaclmaſs ; 7 3 
and be Was tel on his knees to crave the Archbiſhop pardon before che Council, and | 

'- te priſon: yet injuria anno ef dſſnulatiine- bolt, 1 e more | than L 1 25 -— M0 3 
bp chis was nia ferp ses IT if 
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1 13365 Folder odd . firſt civily tried. ; 2do, He POR not ſper nnn 
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. 5 2 pleniſhing taken away. 3 tio, He was Land- Jord (only he. had paſſed. nag his ta. 
15 dit bypotheck. by taking a bond for the maill, and giving a diſcharge of it) and he — 
| -rhe pleniſhing-at. the Purſucr's wife's defive, to prevent creditors: an. Ihe L ords laid 
Fs = hold vn this conſent. of the wife as a eee. cauſa: excuſandi. 0 pes. bepened, DT 
5 1 * t ſhe deſired him only to ſrenne it within the houſe, but nat to cry it way. He, 3 
| . _ within in Sight Gays, Kin wa pany again no Riggs by. way of inſtry e e libel w : Ws ud. Ns. 
$4 15 . IN IV. homes) Qt . younger Pe * pur David Gebe of Duntr 
5 bis afcoing him at the Cros of e 2 py ſpitting; in his face durin a Ti ; 
1 (od. 22d, June 1688) and ſo he mult luſe ths cauſe by act 238. Farf. 1584, == 
| act 219. Parl, 1594, and ought to be. further. cenfared..” Allagad, The Acts of „ 
deeing only 2 raiifertzom of an Act of Sederant of the Lords of Seſſion; did not extend to 
_ Privy: Connell proceſſes. ada, That It being a law: extremely penal and rigorous, the 
word ivaſen muſt be tak en in proprio fipmfitatn, for ting or hurting, and not for ſpitting; 
N though this laſt is mare ignominious. 34 He hs Stent provocarionss and Law ſays, 
ui oft in caleht ir acundiæ non oft in plenitudineintelleFis : 4, He. had ſuffered long ele. 
ment, which mightalleviate and expiate; Lawyers making -/pontanca, ingenua confe 5 * 
duiuima in carceribus detentio, grounds of moderating the puniſhment, N Lor. be 
= "Mm caution to undergo ſuch:cenſute as they ſhould afterwards nick. F 
den ener. F ne letter ches Sort in e Lord: Lor mm; fo paying "oY 
ES - Hairy! 0 L. 15,000 Scots, out of: his father's eſtate. 5 8 warry 1 75 173 "vs rf 5 | . 
ys 20-4686. A r COUNCIL. Ralph- Dunda6's. wit hazing charged che 
3. _— Laird of Dundaſs, on an act of Privy Couneil, to pay her aliment; 0 nag oY 
da his denten that. the aliment: was only granted during their \ marriage,/arbich was now 
Ver geen gu ar aid, act implied that it. was ſett _— 
, and ſhe had no other jointure, the friends having denuded her 
and Ben to the ſecond other. Hide 
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: 2 CNS ß . 
: 22. 2686. iy an act of Privy Council, upon an or 

journed from: the r7th of Auguſt: vill: the 234 of Oetob 

8 if de Michaels e aa ee i 1 -hall;gi give 220 encouragement 0 5 open 

Py £20 * he e lections in all the Barrows were aſter- 
55 b 25 * YE S „ 5 HQ, N E vs I ; ID PE — 72 | 
are. mutual | purſuit ; betwint Mr: . ward 


| Woghtaed — for Hows, 6 ppreſſions, 

My Lond Farber wad x deprived If bien new annexed: Sherifhip of C: 

marty, bes by Gs El ef Ponies Se in compenſation of it, gets his Ends erected by, 

the King into a Negality; which Duke Hamilton ſtopped at the paſſing, rh nnd un- 
afual ke, but he offered to take it as the Duke had his Regalities.  - - 

"i Zadem tempere... The High · Treaſurer s article of L. 24,000 of incident c ges fs —_ 
pences on intelligence being quarrelled 1 Duke Hamilton, and refuſed. to-be «Kurt it 
— this was the Perth and him in 1684, to the Ducheſs: of 

_ . " Portſmouth; tc get the Fact of. N turned out from being Chancellor; and that 
be has Perth's bond for the half of it, in caſe it ſhould not be allowed. They alſo refuſed 

4 part of his charge, alledging he had no right to intromit with ſuch a part of the 

King's revenue, and ſo muſt conpt for it as if it were were ſtill in his hand, without reſpect 

| thedilcharge he makes. Phe 2 af this pique of . Doke Hamilton's againſt Queenſ- 

benz. 00s: his ta ung the Earl L e 4 6 againſt Duke Hamilton in my 
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At PRIVY. COUNCIL, Sir Hugh Tampbel. 135 01 Fi Hr and 
His ſan, are pu ns” e the bouſe- of Gaſton, 'whereto he had ne 
. right, novichſtanding of all the favaurs beſtpwed: on him ble the King in ſpating his life, and 
—— giving him back à part ot his fortune. On his dcclaring he had [gwen ae obedience and 
1 $ removed, he was diſmiſſed, and died ſhortly. after. Pork vain o mrs 
II. The Lady Goodfrees is alſo re der vitious — with the rent 75 ber ſon 
 Coltneſi'slands, who: was forfeit... ws LP on” 
; A III. Me. Waugh Miniſter at Leith,” and Mr. Peter Paterſon Candids: to Balmerino, 
| "ved a riot, abaut ſome e a 14 7 of land which the laid Mr. Peter hel njacent- 
 $0\the JJ ot WiC ad Wn rl I IIE | 
AIV. Tbe Viſcount of Frendraught, banal deceaſed, Tierchen Creighton! *. Abele, * 
8 - being nent heir, gave io.a bill: to th Committee of the Privy Council, and had the 
four to obtain their onder, ene all who had: any of the papers of the eſtate of 
| Frekdeaught » Exhibit. them, even tot eat mo aa dug in i | the hands of. the . 
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1 — 3⁰ 1686. The Earls of Tweeddale: and Wine 50 the 
3 Sele, are. admitted 18 the King's letter as Commiſſioners of the Treaſmr y; 5 To 7 
dien div. The Lond 1 Napier {who was / alſo Laird of Carnock) dying in eng his. "a 
* 8 eſtate of Napier went to his aunt Madam Birſbane; but his Fathers fortune 9 
| (which;was the beſt,) fell zn debate, between Sit William Nicolfon of Tillicourry; 28 dei ” 
5 male and of railzic, and the three daughters of Sir Thomas Nicolſon, s heirs'of line, 1 5 FE 
„ | » Mochram; and Bancrieff; who, raiſing brieves to ſerve; a bill of . 4 > 
„ 5 thereof was preſented by Tillicontey, as ſerved heir-male. in general, and having iy DE” 
3 a declarmron of. his right depending, which was - aff prejudjcialis'et nut pendent: 1 FRG 
=p: bered, imd, he" deſign 'of his declaratur Was, that they, uu lineal N 
WM. ſhould enter and denude, which they could hout a ſervice, ale bud no 
5 dice. N55 The lands lay in non - entry; er bohoved to be enen Replied, If 
| ſerved, he\would be put to the unnecrffary trouble of a reduction 7 
not advocate; (tho it was done to Mitchel in Preſtonpans, und to Mipicht ＋ eee 1 5 "=, 
beirs in an wiimus bares z) but finding the heir - male feared that they being ſerved; would Fo 5 0 
 ._- attain'the poſſeſſion, they would not formally ſcqueſtrare the rents, (which: . — only o 9 
tie whole: Lords to do,) but diſeharged them to meddle till Candlemaſs. It was ” objetcd or 
= againſt the ſervice, 19,” That the exceutions were null "becauſe; by the rech act of Par £ 1 
Uuament 167, none but Writers to the Signet can be Clerks to ſervices; et 1 g, we bY 
Clerk te the granting the watrant for executing; the brieves was not a Writer to the Signet. 
„ By the gath act 1503; the brieve muſt be execute before the Officers of tie , 
3 1 | 2 57 15 ns not. 3, Sir John Dalrymple, tho their Advocate. was: Chancellor of 
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154 


Es, Anfurred\ Wha, oh 15 dene ge, n. wen, ry to the 3 
2 he e ee the wt The CY is in deſeruce. "The 


\ February:x687%. 3 80 8 e 
I. 2 jy — 4 = 9 ns At P OL NI 5 * Melforr's 5 aft an Earl, — 6 
Wh the dignity to his ſons of chis preſent marriage "tothe injury of his ſons of the firſt =Y — 
Was read, Lord Charles e Athole's. ſecond ſon,” his patent to be E of Fane: : TR +516 
ane, was: not read, but delayed, to ſhun all ition for precedeney. Z 
II. General Drammiogdi: patent to be Viſcount of Strathallan was n . 104 thus h 16 * a, 
will not wait to ſuccced his brother Lord Matherdy, but Reps in before all the Lords. 
III. The Non-conformift Miniſters in Blackneſs, Baſs, Ge. are further calarged on e OY 
den; and a Committee named to conſider their caſe. Vid. iſt October 1686. FAR: 3 
September 9. 1686. At PRIVY COUNCIL; chere is 4 letter from the King, mak * ä 
| che af of Fraquair (a youth little paſt minority) a Privy Counſellor; and he being A 
is admitted withont the teſt. This is in imitation of the Engliſh iy y Council, bee . 
dhe Popith Lords wh were in the Tower, as Powis; Sc. are received. | 
2 II. The Priv vo Council diſcharged all bills of ſuſpenſion of decreets for' ONVent „pri- | 
vate Babtiſms, &c, that Ne matter of 1 Kg feſerved uy the DRY” Counci . N 
* een 1 Orvis 45 a 
Eadem die. The id 55 examining Geenen accompts having ade bim 
40 fign them; he anſwered, Never any Treaſurer did it before. Replied, The King had 
ll for Log and to ſend a double to him was not ſufficient; and it ſhould not preclude 
him from omiſſions. They deſigned to make him liable for annualrenr from the time it was * 
in his hands; but it ſeemed odd in Duke Hamilton to queſtion the King's diſcharge he . 
for ſome preceeding years: No Officer of State can get more, and is not ſecured by that. 
Eadem die. At CRIMINAL COURT, thediet was deſerted in the criminal proceſs raiſed 
” on James Buntew Painter, againſt Patrick Chalmers Deacon bf the Wrights of Edinburgh, 5 
7 nd George Porteons Herald-painter; for robbing his houſe, and taking away his pencils and | 
colours. 2d, For aſſuming che King's authority, by imprifoning him withour the Magi 
rates. 3⁰, For threatening him with torture, which-only belongs to the Privy Coun- 
| eil. Anſwered to the 1ſt, Generalitas non televay, unleſs he ſpecially condeſcend'on the tools 5 
| ; instruments abſtracted; in furto rerum plurium eurum numerus eft defignandus, I. 19, © 
Tink Nag. D. de furtis. Fry No theft, becauſe being my Prentice and Journeyman, and 
Ms. that you conſumed the offe half more colours than the work required, I got the 
Deacon's concurrence to ſearch your houſe, (which is uſual in ſuſpicions,)- and found my 
on goods with you; and if you' prove that 28 por. them any where elſe, relevat. _ „„ 
To the 3d, The incarceration was by the order of the Provoſt and Bailies, and not . 
8 nor * the Deavon and (tho? in ſome caſes 325 ho and the impri- 


ſonment 
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we =. II. A letter from the Fling bat ping: af Grooms b. ne on hie ivy Cc 7 il, 
Y unt bee abd Lord Roſs; 


2 and giving them the private aner 


N 


See act 24th-r: 
1 the Crown, and declaimed on the ciſloyalty of nes Proteſtants; and reflects on ſome 


Sir George Lockhart Preſident fat mute; but wi 


n 
"#25 N 
64 10. 


a” 
- £4 27 
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ce "Re un) OY e de 8 
urneymen, that hey ſhould not ſerye:their Maſters under 14 pence N 


i "& 4 


- dey was A 1 
cke reſt of the Jour 


tious : And Car „ hueft. 11 1. 4 incarceratione rerum, ſays; inditia a are 

to warrant the proceeding to impriſonment, and the ph pros” and has. __ 
the preparative of ſuch à combinatien may be very bad to other Trades,” ef pecially their 

ers being now bound; for them, by the late act againſt tumults. To e Territio 

verbale non e torduru, fays C L qua; 115. nm. 47. And one might ſa it” you * 
not Aer the truth, the Privy Council (who has the power of torture) Will make 

8 it. The Purſuer pr * — ſome of e- wert 

.® was IG 9 g been granted: ondebefors: 1 es. 185 e 
* 1 


mon, e e e King's Receives) Git . Ae & 1. 
d Fac W n, 


Alexander Mila, Sec. And John Prumman Factor is made v 
f Alexander Maitland,” eee Os 5 


. 


vir. the Earl of Mar, Earl of Dumfries, Karliof L 
following the fate of the Earl of Glencaitu, G f 155 Sir e Tr ie * 
inkeld, the King's Advocate, and Pitmedden. ee, 17s 
Ha III. The King's ens read in favour of the Papiſts, takir tt 
eciſe of ke . 
the Abbay; and be commands his Privy Council, and all his Judges and Magiſt 
maintain them in theit rights and privileges; . (whigh ſome aſked what chez were and in- 
demmnißed them againſt all the penal laws, and, Ber eupreſſum, thoſe: againſt trafficking. and 
arge ng others to their regigion ; e ſeemed to — an odd and ere allowance. 
7. He alſo named others, which is the inferior orders 
of [Acolythi” Giant, c. The narrative 6 6b this-lerier'y e - the-Roman- Catholic ſervices 


_ they 


f-rhe Members of the late Parliament; and all are difcharped to diſturb:the Popiſh-wor 
An anſwer was appointed to be prepared againſt the 16th of September; CI. 


LE draüghts came in; the one formed 'by-r Biſhop of Edinburgh; md. the over by. 


Tabet. Againſt the laſt, Duke Hamilton encepted, Tia it called the King's prexe 
1 ſecurity and warrant for introducing: this caſe and fayour.to the Papiſts 3 fo 
thin g might be a ſecurity, and yet not le 


Ita 


gal ; as a protection againſt Aa caption) ſecured the 
_ Mebtor,' it could not be termed legal.” - The Chancellor aſked b Kly, ho v 

ſtion his Mijeſty's power to relax the laws? Sd Duke Hamilton retiring | ; 
'- Ag the King's prerogative, but what needed the Privy C Council hon 5 be law ? 
e -privily.. he would quit. Fo: head 
he ſigned it ſo; thus the word Igel was delete, and Jaficient put in irs place. Their 


. == ran in general terms, acknowledging the King to be an ab ante Sovercign, ; and n. 


accountable to any but God; andthat they acquieſced in his pleaſure; which not coming 
op the full length, did not abſolutely pleaſe ;| however the Chancellor would not ſign alone 
.AS head of the court, but pot all their hands to it on the 16th of September, and it was ſent 


Y up. Thus they granted what the Parliament had refuſed... They ſay park boy of Edin- 


_burgb, in a e this uy, infnuaced as much 45 if he called 4s laft F a ſeditious 
wen. SRP ee «rn nn 
S 16, 1606. At PRIVY. couxoi 25 e oh Pepi x Tie Is, 50 a 
. made Printer to t he King's family, tho? Anderſon's heirs have 4 gift to de the King's 
Printer; and the Privy Council gave him the right to print all the prognoſtications in Edin- 
5 but afterwards. the Clerks were allowed to extend it to all he eee, and more 
Will o 0 e pow 
II. The King's letter i is raed e the election in all We Roy al, ether of Ma- 


 giſtrate, Deacons, or Council; and allowing the old ones to act and continue till his plea- 


ES 


lace be farther known. In England this was done by a legal proceſs of a quo warranto. This 


zs to ſecure the elections of the Commiſſioners to the next Parliament; better than they were 


laſt ;/and necordingly my Lord Chancellor did ſigu a letter for esch Burgh, intimating this 


ſtep; and obedience was given. hear the Magiſtrates of Edinburgh, .when-the day of 


their election came, entered a proteſtation, that they continued now to act as Magiſtrates, 


not by virtue of their former election, but in obedience to his Majeſty's command. This 
was to ſalve (as well as they could) their oath to keep the Town's: privileges, and obſerve 


** 


| beſide meat and drink, and bad bound themſelyes to it-by-oath; contrary to the goth | 23 ; 
1424, act 78. 1457, and act 43. 1555, againſt leagnes and bands, declaring _ ſedi- "| 


OY 515 been, 


© King. James VI. s fer or decreet, ordaining an annual election, and confirmed in Parliament. 
Some doubted how far the Bailies decreets, eſpecially in .adjudications-or real rights, might 
des N n and * ee oe; Se mou e g ae aner, . 8 


1 * 
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with a Chapel in 8 „ 
trates, to | 


3 wo * ion, is OE.” 
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5 . bs e ofthe 16th Jane laſt 


"WG of it; which they Judged a kind of an 3 . 
16> The King's rere and pardon to thoſe of 


758 1 - 


0 Terbet who leine i Ties — | 1 


$ 1 1 5 . is paſſed, and proclaimed, for life only; and it takes off i intercommuning, and ex- e 


cepts heritors, officers, and ring-leaders : And my Lord Strathallan General is ſent by the . 
9 Couneil as the King's Commiſſioner to theſe plates, to apply this pardon, or exclude 


heim he thought fit ; and for his aſiſtance he rook with him Me: James Grabam-Advocace, - 
and James Hay Writer ; and at Inverary he held his court, ene e or us „ 
| decemned reſticurion of all that was robbe d and ftollen I TRA es Hh 1 


III. A new ſumptuary Act is paſſed, (by virtue of the Re rer 88 55 the Bt | 
"Py Council) diſcharging all embroidery to be worn, ſave what is m = 
- other eluſory inventions; as alſo all Engliſh cloths, and flowered Wks under he! pretende of 19 


WI. but it allows the wearing af 


on oy. ITY * 0 * D 85 r 58 * s 8 I 0 ON, « . 7 5 8 


at an A 


1 where they do not exceed 7 ſhillings Sterling the yard.” e . 
| September 21. 1686. The Town Council of Edinburgh, ee . i Ip 1 f 
Se, or mal verſation on Mr. Robert Lauder their A s part, inſtalled Mr. William _ 
"Gordon ee in FO Caen ju ane folkcieation a a een, 271 ede dy.and _ 45 
_orhiers. FA 2 e . 5 


Obe Tx" 7686. . a edna « Prin | y = Þ " 1 18 a com TJlaink: | We > 8 
in 255 Prince Dean of Guild of Edinburgh, that Edward White Clerk to his brewery N 
died, he ſeized on his papers by a warrant from the Bailies, no other Court then ſicting, and 
- conyeened : ſundry” who were abſtracting his writs, and impriſoned. one Somervell We W 5 
| 5 uſed to depone.' The Committee did not find this arbitrary nor oppreſſive, he having 
his ſervant and truſtee, (on which ground the Privy Council did, at the Earl of 9 5 


deſire; ſequeſrite Dr. Livingſton's Papers,) and by the depoſtionsf witneſs they found. 7 15 0 1 


there wWas an eee ok POIs ere ne n 1 
"Fn 2 1 5 2 r ale 155 9 2 10 e 
 Oftober 8. 1686. 8 Our —.— Partiament, by a leer from t -F © 


7 5 War,. een A Ed” ado, ba 3 

Eodem temp . . 8 of the | Non-eonformit Miniſters a are Ft: frown Blackneſs and and 
- the Baſs, Sc. before the Privy Cotncil's Committee for public affairs, and were offered SF 

' their liberty if they would engage not to preach; which they refuſed, pretending Chriſs 


; 2 5 bur declared they ſubmitted to the Government, and owned che Tings, and 2 215 > 


= anent defenſive arms, they demurred to declare them unlawful, _ Ro 
Evdem tempore. Mr. John Hamilton Miniſter of Edinburgh, his congs ale to be! Biho p 
of Dunkeld having come, (which Drummond Biſhop of Brichen had refuſed to accept, ſay- | . 


_ ng, he knew no vacancy there,) he reſigned his Miniſter's place in the Town Ceuncil 4 _—_ 


Fee hands, who inſtalled Mr. Gairns the ſecond Miniſter in it. The Chapter of 
Dunkeld made ſome demur to chuſe him; but one of them threatened the Diſſenters with 
a proceſs of treaſon for queſtioning the King's prerogative ; and there was an order from the 
e icellor to commit any ſticklers to priſon; ſo he was elected : And on the gth of No-. 
Fader 1686 he was conſetrated at St. e and Mr. Gairns and Mr. Scoxt were mage: 8 
s of Divinity; as alſo Mr. John Robertſon, and Dean Annand, 5 
 Oftober 15. 1686. The Town Council of Edinburgh make choice of Mr. Thomas 5 
| oat Regent, in Aberdeen, in place of Mr. Robert Lidderdale their Regent deccas d; 
Pho was recommended by the Chancellor, having this laſt Summer ee. nted Theſes 
to the Duke of Gordon, aſſerting the King's a Pn "9 * ee e ä 
| mented him with their preſence at his entry. 

_ Oftoher 20. 1686. The Synod of Ediaburs h Ki e very 3 was Font 1 5 
been the General complained that all ranks of perſons were remembered in their prayers, - 
E the Amy 5 therefore _ Biſhop appoint them 1 to add it; el forgot to give them 
a formula. gt. + 
Eodem tempore. Letters came doin from the King, naming: Gearth Leſlie to be Provoſt. | 
if Aberdeen; one Kennedy to be Provoſt of Stirling; my Lord Livingſton for Lithgow, 
and John Bell for Glaſpow ; with power to them to chuſe and nominate their Bailies, and 
other Magiſtrates and Counſellors, being ſuch as they will be anſwerable for: And for the 
reſt of the: Burrows, they are thinking on fit men to recommend. By the 8th act of Par- 
met 1609, Noblemen and ee are de barred from Magiſtracy within Burghs; and 
1 their old charters, they had the to elect their own. manatee Now they pay 


_ Melforr L. 7: 10 ſhillings Sterling, for every letter, beſide other dues. TT, 2 2 


 Eodem tempore. The F EO tain ined - 9 we FER 1 forcune: z Bar pays « arg 
an, to 13 ö "Ek I TIS Ne | Net | 4 : 
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1 isrovived x agrinſt Miniſters or 2 PO je | 1 
e of ſeditious diſcourſes againſt the King's deſig gus, 7 with this addition, that the „ 
F Miniſters themſelves (not their eee ſhall read it bi fone times a yer to keep th e n 35 
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wo "the Rebel.  Medged, 1 


: : horſes; now prohibited by act of ee to ro labour hls Lee ir being vey to gh ly. 


Py 


55 f 1 inary Lord of the Seſſion in Queentberry's pl place, then hid afide, © This practice came in 
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* innknown: hand,  exhorting hint 5 to be. 6 


being in this caſe, that they had rei 
eldeſt ſons i int fee, with a faculty, 'whereon- infeftment followed; the father dying, and the 


E - 10 1686. 
85 Nidd 


P uſe, ſeeing it is not the . of their 27 a 28 vas debared 8 "ni 4th March 168 FOI 


Duke of Gordom one; but he being ſent for to the Caſtle, 9 Po e 3 at that 
time, * war continued nm the next Council day, the Tom of ö 
f 5 | A = u. Mr. | 
7 8 4 E 5 5 5 „ 6 1 FD . 


ered a ie bs Fr e Biſhop, en an 
rm 46+ the Pate t religion, and to ſtrengthen his 
Preſbyters therein. At che Synod of St. Andrews, one Mr. Syhweſter Lyon Mihiſter of 
Killimuire having preached, the Archbiſſiop' took exceptions that he prayed Gd niight . 
move the evil that reigned in the land, 4 that he Would give his Grace much wiſdom, 
prudence, and underſtanding. The firſt; ne ſaid; meünt the an e if "tho | 
I. wanted TIT ede but he denied be meaned . on t 
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ene 7666. The Duke *. Aeg during laſt ee was 8 9 an extra. 
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Wich the long ſeven months vaca nee, When Newtonwas made Preſident, and Kemnay a Lord 
in his place, in May 26842 for they t c it not ſafe to delay't their letters and en 
n November. Multa cadun _ calicem” aqur lara. R 
November 4 1686. Doctor Donaldſon” 2 heirs of Scoulir Factor in 8 
BY Lords found them Kable to pay A Re" B. "294 e, 95 niſlive letter v wrote = 
aum 5 "The: alt of Major: General nee of Clavers re an IE, | Larg, was re. 
by Forret. Clavers, as donatar to a forfeiture,” purſues for payment of a in due to 
he Rebel was only aſſignej by an enecutor, Who being a, meer fidu- 
ciary for the behoof of legators, creditors, and neareſt of kin, he could not validly = 
or tranſmit the right of the inventar of the teſtament; and by the-executor's civik rebellion 
no more could fall but his own part. * Anſevered, The Executor was'a creditor; and hkewiſe 
one of the-neareſt of kin; and fo hisallignation is good, at leaſt quad his on intereſt. 240, 
This is jus tertii, and not „ to the debror. Tue Lords ound it ves , and * 5h 
the defence. Ag 27 N 5 e Eaicg 8 **VF res b Ls . 4 
| Eodem'die.. At PRIVY:COL L, the Clideſdale Gentlemen h. den found "caution o 
bon the iſt of November, are Datichewbs: au the Chancellor's return. 2 
"Us An Iriſh" Miniſter, now ſettled in Scotland, petitions for liberty to bring over fix 7 | 


$a — „ * 
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ground. The Privy Council refuſecd it. 5 
Nouenber 6. 1666. The Chancellor Mering ot * in Wom Abt King of mY 8000 

'Sterling, out of the wards and- marriages,” mee Kincairn's gift ended; and ſundry of them 
ad ned their ward lands to Wen een in life · rent, and their 


ſon being minor and unmarried, he claimed the caſualities, ſeeing - the negligence of the 
be Officers, in paſſing that infeftment; ſhould not prejudge him nor his donatars, eſpe⸗ 
= if it be taxed, which ſeems to be a fixed rent Jet there can be nothing due in 
this caſe, be not being apparent heir, but in che fee at the time of the father's death, if 
there Was no fraud N uſed, as in Colvill's caſe, obſerved by Stair, '20 Tebru- 

1667. e . = 
7 Th King's Cuttome ad Exciſe are x uped, „ and ſere x at Miah 3 

There were teveral cabals, viz. Kennedy, Dick, Binny, and Fleming, Provoſts of 

© Edinburgh, and Sir James Rochead in one; James Ofwald, John Hall,” aptain James 
Crawfurd, &c. in another: But the third carried it; viz.” Sir Robert Mun of Barnton, 
George Hamilton, Sir John Young, | &c. having offered L. 30, 600 Sterling per annum. 
2. a Papiſt, Was a ſharer, though the act of Parliament -anent the teſt alſo appoints 
n it. James Oſtrald came within L. 100 Sterling of it; but Where States- | 
men are pre-engiged, they allow their party to out-bid all others, and promiſe them private- 
1 an abatement, though in public the contrary is declared; and here they were allowed by 
their tack to regard no exemptions pleaded by Gentlemen importing goods for their * 


_ Polwart's 8 caſe.” TON EO | . 
November 11. 1686. John Fobilton of Pokon,” RE? Mr. Edward. Wright Advocate, ; 
- his ſon-in-law, contra Brace of Newton, mentioned 19 November 1685: They ſtanding in- 
felt! in his lands as creditors for great ſums of money, purſue a removing; the other poſteri · 
or cteditors Join with Newton, and objected they had no right to remove him from the 
teinds, they not appriſed. Anſwered, he ha compriſed omne jus, which would carry 
the teind. Ado, They were contained in a voluntary right they had. Then they alledged 
payment; which was found relevant; but, in regard the ſame was very improbable, they | 
ordained the. defenders to find caution for ww TOW > org medio. bes axed _— they | 
_ ſtopped the removing. 5 
Eadem die. At PRIVY. COUNCIL; there 1s ae from the King, nominating ths; Earl 
of Seaforth, a Papiſt, (by che Marquis of Powis his father · in · laws power.) a Privy Coun- 
_ fellor, with a diſpenſation from the oath of "tlie teſt. / There was alſo a letter making the 
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had 


There Was no ae ee Wee the invaſion was not in his on proper dwelling-h 
but only in a tenant's houſe. 5 
houſe ſtood, and conſequently of the houſe. The Lords repelled the aggravation of hame- 
- fucken, and found it could only be in one's own proper Lt 2 -houſe. Alledged, Z tio, 


"ſs Mr, ON Conſtable his gift e tha King is a" to ba . the Chopmen: 


a and to get 20 3. Sterling a year from a Horſeman, and 10%. Sterling for add 
. 25 Aueritus, it men. reſiding in Towns, but going to fairs and markets with = 


* 5 n .much!"oppoſe aud ide UKs gin being granted in + England: CY i, 5 


e Town of Ae nnter is 5 read, variing yan 


V. Sündry heritors of the Merſe purſe the Earl of Homes: 16 putting bot Jebn Waren 


their Collector of the oeſs, at a meeting, without giving due and timeous advertiſement 
to the Shire, and puting in Home of 3 -who was not reſponſal i in his place; nor 5 
Were Linthill and Nr. Charles Home his iſt 

. 5 being denuded in favonrs of bis ſon, and the other only fiar of N oy: 1 tale e 
[ER _ ions irtirant: This was continued. Vid 18th November 1686. 


autioners ſufficient for ſo great a ſum ; the firſt 


VI. Sir Alexander Forbes of Tolquhon's ſuſpenſion againſt Oęil vy gf: Forglen' is 3 3 


on. 1 the Lords find the letters orderly proceeded for Forglen's part of 2 92 — , ſuperſedi ing 5 
ä 1 till the commiſſion before the Seſſion take effect. Vid. ſupra, 15 th Juiy-1 686. "= , 1 
8 Fagan 12. 1686, The Lords adviſed the mutual probation led 155 John Meikle . 
„ Lihrehes Park, in the-caſe mentioned 7th January 1686. It was alledged, the. charge 
3 being on mutual indentures, there were preſtations on the Maſter as well as on the Pren n 
_ "tice; and the Maſter could not crave performance, unleſs he firſt performed his own part: 
and that che Maſter had failed by the qualifications mentioned /upra, ſo that he had at leaſt 
a # probable ground of deſerting him. The Lords having conſidered the depoſitions adduced 75 | 


by both parties, they found the ſuſpender had without juft ground deſerted the charger's 


40 of Parliament. { 
November 13. 1686. | 


hal frſe 2 oh A co py of it; and if 1 1 Lord fay thar he has not ſeen this bill, 


5 | „ ge. At the CRIMIN AL COURT, Gordon of Avithic's neareſt of k kin = 
” Leichs? of Harthill for ſlaughter of their father. Alledged, i mo, It is res battenus 
1 by a ſentence of the Regality Court of Garriock. Anſevered, That purſuit was 
. - only by the Procurator-Fiſcal, and the "winds privata is yet intire; and it was colluſive, 


1 fraudulently by y oarelf, - The Juſtices repelled the defence.”  Alledged, 240, ; 


=” 


© Anſwered, He was proprietor of the ground whereon tte. 


No convocation, becauſe they were not in arms under pay or colours, two or three days 


5 together. Anſwered, There were 10 or 12 with weapons. The Lords found this a con- 
= vocation, and ſufficient to infer it. 4%, Alledged, The wound was not mortal, being only 
— ph ſhot in the ſhoulder, and he lived 3 or 4 months after, and recovered of it. Anſwered, 


Offered to prove, the wound was the-cauſe of his death, and from that hour he decayed 


tom evil to worſe ; as was found in Mr. William Somervell and Beffy Renton's caſe. The 


1 Lands aduiiered boch eee to e Jie, Some of the Ju. offered to prove 
"A they: were alibi. | 


ue next day the probation doing Y the 1 by heir verdi, found the pannels 
only guilty. of a riot committed by them on the perſon of Avachie. 0 
Wovember 16. 1686. The Lords conſumed a whole forenoon in N the debate be- 

25 tween James M*Morran, and Andrew Charteris, and Janet Inglis his ſpouſe. Janet Inglis's 
"Irogher GE ou her: a wes of . FS, he took Coke 251 a ancien of all that 
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T 1e ee. = — wy a ths oak anent the bern I . 
with rhis quality, that it ſhould only continue, and bitid them during his N 
50 and then ſent up their election to the King to be confirmed by him. . 
IV. Two being omitted in the Town Council of Aberdeen, in the Kings nomination, _ 5 
bi "the King by a new letter adds them to the former. N 
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5 5 -ſervice3 and therefore, found the letters orderly. proceeded d-againſt him until he return to his 
_ | ſervice, and work two days for ilk day's abſence ;' he having only ſerved two years of the 
7 5 five; and alſo find the letters orderly proceeded againſt the ſuſpender for the L. 40 of pe: 
45 nalty contained in the indenture: But ſuſpend the ſetters fmpliciter as to all the reſt of the 
charger's articles of L e e ci was ſubſcribed BP the Fonts: 7 to the new 855 


The FO 13 5 a . in 5 bills were not - unsere by .. Wl a - 
yy Clerks once reading hgh that no deliverance ſhould” paſs on a bill, except every Hd e 
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. 3 in favours of Thomas loglis, her brother, - of all intereſt or benefit could fall to 


2 the purſuer, by her teſtament ad omiſſa, may claim and have right to that half of | 
__ thee ecutry. omitted, which did fall to Thomas as the other neareſt of kin by his mother's 


= ; defender, that umquhile Thomas Inglis had as. much heritäble eſtate as would make his diſ- | 
5 Charge t to the cu 


5 e in the warran ice of her brother” S. diſchar e, AS repreſenting him; and = the did not-intro- 
wit therewith, the ſame muſt be liable to the i as, creditor by the warrandice. e 
5 55 1 A this 11 40. eee ee ee A Y ME PENN: my 
-/ __  Jubtile debate. a b C : 
November 17 7 e "ils fro. e eee ate! in "the, Sef on. 5 60 4 Rebel's 
wy 8 Te - elcheat; is gifted and declared, 3 7 and day We de en, he gets a bond 
in his own name; anda creditor of his pots ta the oy in "this | bond; the donatar alſo 


EY bs de ſecond.in the back · bond craves to be preferred tothe a arrel 


and being in power, would not give them back, 2do, That he entered to the poſſeſſion of 
2 | fare, This was 1 1 and only de auditu, and ſuch a teſtimony was neither concludin 


that 1 1 Buchanan his Agent may be named f for for the eſtate of Lauderdale. 
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Siation, Janet Inglis, and Andres Charteris her huſband, pretending that ſome eurator- 
cCompts were not confirmed by her brother i in his mother's teſtament, they take a detive 
ad da, and. purſue. . Alledged,, He ws not a {ranger-exccutor,. but the neareſt of kin, _ 
and ſo might omit. What he pleaſed; the uſe and deſign of making in ventaries being „ 
co ſecure the goods to creditors, re and neaxeſt of kin; Which was unneceſſary here; 
io that no body was prejudged and it would all have fallen by. bis. eſcheat; and ſuch an 
Fxecutor who has the Whole intereſt can tranſmĩt it by aſſignation without confirming every 
_—_ . Anſwered, This e 4. door to n and perjury; and concealing. of move 
bs; Lv is againſt Our lar, W hereby. one may die partim teſtatus-partim inan, tho' 
hey could not by the Roman 18 7 8 and her di e did not convey nor tranſmit the 
Te of the Wee, goods poſitive; and before the diſcharge, the brother was at the horn, | 
"and after. LOTS Te cold not 2 ee ee en 
iin Stair's Inſtitutions, it. 


See Wer caſe of Sandllands 

0,8 (OPS 1 dh08 | MC $iry fn 
Tbe Lords having b e the debate,. and, writs 8 6d, nd 3 Thomas Inglis. his 
> confirmed executor to his wother did not impower hi 1 either to tranſmit to or dif. 
the curator, except as to the inventar confirmed; and that therefore. there was 
de For Janet Inglis to obtain berſelf confirmed executor ad amiſſa to her mother, 28 to 5 . 
What was not. confirmed; but. find. chat the ſaid Janet, purſger, -having granted a re. 


46. — 3 


er, as neareſt of kin by her mother ) deceaſe; and the having acquired a ſupervenient 
"Tight 3 in her perſan by this teſtament. ad mia, ir doth accreſce, and. is profitable to ſuſtain 
_ thediſcharge pes by Thomas Inglis. to the curator, as to the half of the ckecutry which 
Aid fal to ſanet by the mother's deceale Bot find, notwithſtanding of the renunciation 


ben the foms. contained in Thomas s confirmed teſtsment; and ordain the 
and reckoning to proceed accordinghy. Then it was alledged for M Morran the : 


rators effectual, Which, if the purſuer did intromit with, ſhe would be liable 


claimed it : Againſt whom i it is alledged,. nothing falls under the lingle eſcbeat. but what be 
= to the Rebel. the time of the denunciation, or accreſced to him within year and 
day chereafter. Prefideat Lockhart, in a caſe of the Earl of Broadalbine's with ſome credi- 
dots, thought, if a ſecond donatar were made, he would carry it; ee it l be | 
— preferred the firſt donatar to the arreſter ; Which ſome thought hard. 4 | 
II. One arrefts a ſum due to a Rebel; the donatar to the eſcheat is paid o has debt, vu 
Ty, as r 5 eodem corpore. 


Was 1 he ou he I N to the arreſter. 
7 purſues 1 . the Earl of Lander: 

Ade, n upon two nc 4 109, That La uderdale having purſned an improbation of his rights 
on Bundes S eſpate, and he having produced them; 1 took them up in 1673, 


the lands before his diſpoſition and right from Gray. _ Anſwered, None of the two are re- 
e For, tho it be ordinary to keep up proceſles, yet it is no concuſſion, ſeeing they 
had a remedy open in law. by complaining to the Lords; and if he intruded unwarrantably, 
he 1 haye purſued him for à riot. Witneſſes being drdained to be examined before 
ate 8e ay gave in a general interrogator, if it was not the conimon fame of the coun- 

ry that E oppreſſed the creditors of Dundee, and forced them to tranſact? Au- 


nor probative. This being reported, the Lords rejected the. general interrogator, unleſs 
. they would: een qualify it thus, in ſo far as, Ge. Let Lauderdale gave in ex- 
n grounds of . againſt the Earl of Aberdeen, (vid. Ath — 1685.) - 
. qmiſque ru, in N Lauri are et 1 Ws _ . Vid. 8th. December 13 
168 
Zoden die. Lord Yeſter gave in a pill, craving,./1 . ü. adjudication and infeftment, 


vi William n and the a credit 


45 wo his Os” Þo was 
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alm die. Margaret Nairn; | Mucka rſie's . purſues the Tak vita fi for pay 5 
ment aside werks, as "mentioned 1 ch Feray 1686. Aged, By the' purſuer's 7 
* ETD 6000 merks of this were provided to return 10 Greet ards, his brother, 


i any of his on tuo daughters died; arid one of them is dead. ered, e 7 


regard chat tailrie, which he Knew was on denth bed, but p 
ee by bond of vorfoborstibn. Th 
ing ace che Lords repelled the alledgeance-proponed for the Lady Nairn; defender, and 
whe aner raiſed by her guvad the ſam of 2000 merks, Which by the bond of tagte __  :: 
to return tomy Lord Nairn himſelf; as to which they found him <xdvded by the newſe- —_ 
. had given: But ſuſtained che declarator to this effect, that d e — +; 
deolden andobliged to warrant and relieve the defender of che ſum of 6600 werks, in caſe 
| _ _ Greenyeatdshis children” (hall-prevail for the ſame and therefore decerned for the whole , | 
TY Hows of 22,000 merks libelled, and the annualrents thereof 3 the purſuer upon „„ 
9 dane obliged to warrant the defender at the hands of Greenyeard's children, as to th faid „ 
S5 cod merks, in caſe they ſhall diſtreſs: her for the fame; reſer vin ways to the purſuer action 5 
1 ofs reduction of the (aid bond of taſtzie a capite lei, or other . * „ 
. the warrandice to ceaſe. / Vi, öth December 6866. „ 
daen die. At PRIVY COUNCIL; the King, by a letter to the Biſhops of St. Andrews + 
7 © Edinburgh, impowered them to admit any of the conformiſt Miniſters . bad . „ 
We their Bass the teſt) do m churches of their preſentation within their Dioceſe s, 
1 allo in Glaſgou without the teſt; fo far was the Archbiſnop of Glaſgow beginning a. 
5 een, Same ichonght they: ſhould not embrace n, becauſe it was a ſtrengtbemgg 
de prevogative on-which che toleration- of Popery, and diſpenſing with our laws 5 
; founded. Ochers argted,. this? being a conſideration. extzinſick 10 their entry, and * e 
| - on] Per urid, chey N you uo” TED! Drona Under: 1 to them byP Owide neee. 
. I. The Doke of Gordon on zer | fr | 5 the E received den dhe 1 rivy Coen, „ 
ieee teſt. CFF 5 . 
III. In the Earl nf] Hume's c andy: mentioned ane Novels, the Chanerllr, by bis 2 
1 ion, gets the complaint waved, and a Committee named 'to tr the ' ſufficiency = 
= 1 thercantion offered for the new Collector, any to hear farther offers of " caution 3 and this © 1 
; they ſuſtained the election, tho irregular. 4 They were alſo ſeeking a new valuation —_ 
Shire, and a redreſs of e and OY extortions wary the re rF 8 Ber) ea „„ 
| December 1686. „„ 
IV. Mir. John Wanſe and Arma Uübey i Keepers of the Tolbooth een 
2 by Sir George Lockhart as e pro tempore, for ſuffering Nr. arrick x 
Zheils to eſcape. "Aledged, the warrant for committing. him did not bear cloſs F 
went, and that it was caſks 3 et improviſus, and many had eſcaped fo.” Sec Star, 
18th November 1675, 6-04 Jaylors are but depiſitarii of the pater and ſo 1 
1 liable: pro 4 41 culpa Wor +. had a ſeparate defence, that it fell not in his 
month of ſerving: But it is s officium individuum, et tenentur in ſolidum; as Magiſtrates _ 
55 af are for the debt, in caſe of the eſcape of priſoners. ' The Privy Council deprived them _ ' 3 
tor their negligence; and the N next day the Town Council of Edinburgh, by tjge 
Chancellor's recommendation, (which was the deſign of this affair) placed Geige Drum 5 
mond Merchant and late Treaſurer of Edinburgh as Keeper in their place; and the Ma- 
ET giſtrates were, ſor their neglect, threatened to 15 fined without relief from the Town, and 
the keys of the Kog's: 1 85 880 ie taken from chem; We ne redeemed” this by the 
PR, vane: foreſaid.:-. b 
+, -« November 19. 1686. There is a | debuts Wen Patrick Haliburton Merchant, a 5 
13 Hugh Blair Vintner, upon whom the hazard of a puncheon of Frontiniac wine, ſold by 
- _ Patrick to Hugh, and refuſed by him as unſufficient, and never a perfected bargain, ſhould 
fall, eſpecially if it be embezzled before the delivery? The Preſident ſaid, if it was a con- 
3 ſummate ee. the damage redounded to the buyer; periculum erat emptoris non venditoris : 
But to diſcover if it was a compleat ba rgain, the Lords, before anſwer, appointed a proba- 
5 E tion to be led, if taſting and ſpealling F a puncheon was the ſymbol of a perfected ven- — 
dittion of wines. Spealling is the cutting off a ſpeal, that by joining it again, they may 
kao the property of the puncheon They: had choſen. | On rhe event of the booming 44: 
OY Hugh. Blair loſt the cauſe. „ 
W]W˖Wovember 20. 1686. Mr. John Elies; in bis . with Polk wank 14th Janus. 1 
Fong. ry 1686, gets a new diligence againſt M'Intoſh of Borlam, to produce the writs for pro- = 
880 ving the compenſation, tho® the day was elapſed, and that to the 10th of January z; becauſe 
7 5 lying in the Highlands, he did not obtemper the laws. I think it were a juſt certification n, | 
4) Peeks force: 9 to compear, ne. — the truth, 9 is 4 Oe ä in ſoci. = 
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RT. are ds, that the, May: 1 — obliged to, pay her Lord's Ss it = 
dee at che communing.and{barga They wy one Anſwered, That bot 
—_— reduced 12 Wrikeqwas not we | 
= 8 0 2 of. ir, it 5 | one e _ 
| 1s, unlets, he y et 2 1 P 
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WP 5 55 infra, 8 ae 4 1 5 i e 
1 bs . _—— Ape oy” NN oe RE IM SER 
1 pe _ creditors of | Ak of b Tinerdiithes, | 
na. By a contract with her ſan, ſhe had reſtrifted her jd 
* 985 . 4000 merksyearly; under an irritancy, that if tuo terms ſhould: 
Az der gen plseez and this being incurred, the craved to recur, F , ibis could not be de- 
3 elated in ce of the innocent exed rs, ignorant of that ee, ihe bs 
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ey x laſt contract : but declared. 
N e Arty . e — the Lords will not ak 
lo them to purge; - bur ordain the purſuer to give intimation that ſhe is not pa 5 beb 
1 * "2 . *the elapſing of the ſecond term, and chat to the real creditors by inſtomenn 
I. The Lach gave in 4 hill complaining: of this interlocutor, ter ee wake be re. cen 
„ 55 | deren n pon ſundry grounds; but the Lords adhered to their former e wich 
ihis addicion, ordaining the preſent or ſuccerding factors to make. payment © to t e up. 
5 = ET - "on hex diſcharge, Primo y Ng before any of the creditors. Wh? i 
RT Eodem die. Mr. William. Eccles Dodtor of Medicine his redudtion and « eclar: tor againſt. 
1 85 Sir ames Anſtruther's heirs; and Mr. John Wedderburn of Blackneſs, Clerk te the bills, 
As debated; and they? cloathing themſelves. with the decrert · abſolvitor from his gift, as 
teu excepteane rei judicate. z. It was anſwered, that was only in poſſeſorio; which could not 
A = x _ hinder-his declarator of right in petitorio; and that /extentia. debet efſe conformis lihello, et — 
A quod in judicium d oft pateſtas -Fudicis eutedme nom patiſt, 1. 18. D. commun. divid. 
F mentioning of bis title 1 is;of- no moment, qui titulus debuit allegati. ad colorandam poſ- 
= 0  _ that it was not clam, vi, nec precaris. ao, Bartolus ad 1. 12. D. de. acguir. et om. 
FE = I _ Toll ſays, in dubio whether the petitorium. be cumulate as well as the Poſeſſorium, ftandum eft 
4 declarationilibellantis; and here the concluſion-of Mr. Eceles's bill; which is the regula regulaus 
of the Whale bill, bore only reſtitution to the poſſeſſion of his office till his right were quar- 
3 N 1 and he beard on all his lawful defences, ; and that though he had no warrandice on 
3 . granter's heirs, yet, per J. 11. $ wit. D. de aft, empt. pretiam ei ei reſtitu in caſe of 
 - - eviction. Rut the Preſident {aid to this 3 if one ſell lands with: warrandice only fr 
=_ - . on fact and deed, if the diſtreſs and eviction ariſe aliunde he will not be obiged ta reſtore 
_ the price It vras likewiſe alledged; Mr. Eccles was in Mr. Hary Oliphant's caſe (vid. 30 
A | November 168 3.) by the quality of Sir James Anſtruther's Sift, which gave him the 
3 = not during his own, bur ring Sir William Bene s lifetim Vid. goth November 
1 Eodem * At EXCHEQUER, the . it that jnlandexciſcupon the — 
1 n at the roup there Was no more offered by Sir James Dick, Sc. but L. 19000 Ster- 
ng, which, with che exciſe ariſiug from the eommodities from abroad, would not make up 
. . the King's quota of L. 40, oo Sterling per amum; but on the 26th of November, being a- 
ein cxpoled.to auction, .it was ſubdivided into ſundry hands, ſome becoming Tackſinen for 
CR — 0 of ale in one Shire, and ſome for another; whereby the quota was compleatl7 
male up; and the Clerk. Regiſter claiming: Z. 30 Sterling from each, he was ordained to 
3 8 (ubleribe. ee Wels withaus it, they having: taken it {o dear; yore he called it his 
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Sine las rotheBet' & — rac e being OY 8 Must Hh . —— 

-- refieved; be hond denude, did not tie bim to ſee Otten paid, but was of the nature of 4 1 1 

_ perpetual reverſion,” and that he ſhould nor tranfmir it without the burden of Orton debt, ; * 
which he lack done; bat did not hinder him co take f to himſelf. "Anſwered, 8 5 
_ "clauſe was copulative; and cold have no ſenſe, but would be fruſtraneous and 6 une 5 "Wot L 5 
it bad deen a "(erarity for Often, who Fac. relying off this,” having foreborn to do lligence - Mi 
== FCwhich v as Taree dw | brogated by _ ; 65 TM 
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quifqne f acquirat, non alters) Was 
Fo the Canon law, and gut cuſtoms ;* whereby clanſes might be inſerr in faxoufs 
fl N party, though Hot * contracter. Tue Lords having adviſed this debate, on the 35 7 
_ 16th of December, they repelled" rhe all proponed againſt the Parſuer's title, the. wo 
2 relief was not WR cotnpriſed ;*' umme jus in general being enough © And found that = 
the co ig led againſt Innes of Otton gave Sounhelk ſufficient Intereſt to inſiſt in this 
potty; but And that Sir Robert Sinclair's diſponing rhe right of the adjudication, with the 1 A 
den of hls tack-bond; #3 no contravention of his back bond, and therefore allvilzicd 135 i 4 
8 Jotire Sinckir, reſcrying action arfuer ag ie Kan of e bl, + M8 
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le, Ser this ace 17th Februiry e FFC 


e e Bene, nairing g Fir Wille Pt talen, Clerk of the . Privy Corte, 10 > i „ 


Provoſt of Haddington'; one "Hay to Perth, and Raich, 1 e brother, 1 dee > 5 ml 

= kaming che whole other Magiſtrates and Cbunefl. pee 2 E 
i "The "Viſcount of . a" Papiſt, ſues the Lady Frendraught and Morifor RET 

of Bomniy: band, for an Aliment.” ae You can Have none, becauſe che haſt - ; 


nen you t heir had no eſtate, Bogn' - poſſeſſing all 48 de 
en rights, "od 10 is not bound to aliment you; and ſhe had renounced her formet - 
_ Jointure from my Lord Rutherford. for 20,000 merks, and applied it to free his elta re. 4 2 
| That belong: 7 5 5 A 


- Ant | s rights are but in truſt. and he is more than paid. Replied, f 5 
to che Selon only to: declare. Yet the Lords referred it to a Commis, „ 1 
. "There are rn Abel and complaints between Mr. James Hong of Wetthal | wy 


£7 - I X ames Elphinfton Writer to the Signet, about the ſheering a contro. 9 
Z 1 vertell hat , hi 1 Mr. Elphingfton altedgetl was taken off his lands by allavion, at leaſt ” 7 ol 
8 2 of ehe water of Uty, and that Horn had conſented to. the ſetting of a . 9 
march- fene there. Anſwered, This conſent being extorted vi et metu made up the — — 1 
_ effence of Mr. Elphingſton's guilt, and fo could not defend him; for Mr. Elphingſton 5 x; a 
came to che land with 28 perſons in arms, contrary to the laws and acts of Parfamenrt. 
Aeg von vocations, and riding with more than. their ordinary. retinue ; and Horn I 
.=- not keritor but wadfetter. 24s, His fon was. in fee. 31, The confent Randiny Ss - 
1 ver borum, the poſiture whereof might be miſtaken by witneſſes by-ſtan 8 „ 
2 nag Probably 1 pl vel Jurameuto. 00 Yer the Lords admitted it to e prow „„ 
© *Wovember 26. 1686. The cafe of the e the Duke of tandendk, a ainſt the 3 
E of Lauderdale, and Lady Yeſter, his heirs of line and tailzie, is heard! inp A 
The creditors are conſtituting their de bts in order to adjudge within year anc d diy of 125 "4 
Lady Yefter's adjudication: She oppoſed. it, to caft them without year and day, ob- _ 
5 apainft the grounds of heit debt. 1mo, Againſt Niddry 's bond, that. bis fr vol ES, 
den from his father was not intimated in his father's lifetime; and ſo it Was till in Dem d.. 
fu, 246, It was vitiated on the back, two lines being delete, which might have been 
2 diſcharge. Jie, It was transferred to Sit William Sharp, who was or might have been 
' by Kis tack.” Anſwered, They would adjudge on their peril, and all their objectionss 
15 5 Will be reſerved incire till the competition for the mails and duties; 1 and the ſcoring on the ä 
back has been only a note of its regiſtration, and it bas been taken out again; 2do, Nn 
_  relevat, that Sir William might have been paid, unleſs they will inſtantly verify that he 
5 Was aQually paid; for it was not juſt en ala in curſu diligentiæ, that you who are the 
heir of line, ' and have a prior adjudication, ſhould retard me- to prefer. your own, . and | 
engage me in a tedious compt wh reckoning; and that whatever is not W verified oa ppp 
 Hould be'referved, as accords 3 which the Lords found juſt, and ſuſtained. SE NS 
Then, 240, Aladged, The Duke of Lauderdale's bond of relief to his brother, now Earl, 3 
can be no preſent ground of debt without diſtreſs or payment. Anſwered, It is not 2 8 
common clauſe of relief, but a bond a- part, obliging to pay and relieve . 
0 day. Replied, That ſhould be declared by a ſentence. Duplied, This ſummons is p 
3 either to pay or relieve. The Preſident moved, what if the principal debtor 
_— R ay it in to the cautioner, how is. his land relieved and diſburdened, if he ſhould „ 
woe y it? It was offered, that it Mould lie in the Clerk's hands for that EIS. — 
0, Alledzed, The bygone annualrents appear to be paid dy Sir William Sharp's compes  _ - 
5 i protect. fork, His declaration is 3 ag OY __ for his « own debts, but 
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Fallen dle. The caſe of Eccles and Wedderburn, mentianed 24th current, was adviſed. 
The Lords baying conſidered the petition given in by the .ſaid Mr, William Eccles, and 
_  Blackheſs's anſwer, and the decreet-abſolyitor following thexeon, they found there was no 
more then under conſideration. but the poſſeſſion; and that the point of right could not be 
thereby 2 and therefore reduced the laid decreet, and teponed Dr. Eccles againſt 
the ſame, and found bis defences, as te the point of right, intire : but as-to-his. concluſion 
9k declarator againſt the Regiſter, Balcaſkie, and the Clerks of the bills, referred it to For- 
ret and Carſe to agree them, either by reſtoring him to his place, with the bygone pro- 
| Hts, or giving him a ſum of money for the ſame; and decerned againſt Sir John Anſtru- 
_  . "ther's heits in abſence, nome appearing for the minor. Vid. agth November 1667. 
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pPragged this was a great providence, that it fell on che 

-' - | Scotland; but they can calily contrive, and make themſelves 

«theſe. Some affirmed. they would, not ſolemnly conſecrate rhis.chapel; for probably it 
Would return to the vulgar, profane, and common uſes again: and ſeeing ſuch - multitudes 


church, which they took afterwards. 


©  . ._, December 1. 1685. Alexander Hamilton Macer purſues Sir Jobn Ramſay of Whitehill, 
and David Plenderlieth of Blyth, Writer, for declaring. that they, their lands and tenants, 


2 ; 4 


ate aſtricked to the mill of Newlands, as being the Abbot of Newbatle's mill there, and 
they being vaſlals and feuars of the Abbacy. Allecged, They bruik by old feus, prior 10 
bis right, containing no aſttictions; and his 8 r e 
. - * their lands. - 24e, His faline is null, beating only the ſymbol of tradition of earth and 
tene, whereas a mill is difinum.tenementum, and requires delivery of the clap and happer- 
+»  fnſwered, That his charter bears a diſpenſation to take infeftment at the manor · place of Cold- 
Coats for. the Whole. Replied, This was not ſufficient, ſceing it was not erected into a ba- 
Tony. The Lords, on Saline's report, ſuſtained his ſaline as a ſufficient active title. Vid. 
„ dd ou iro Ie Wbin, 
- ' - * Eodem die. The Karl of Callander, ſecond fon to the Eatl of Linlithgow, purſuing a 
| + _ , Jedudtion of the dilpolition granted by Alexander laſt Earl of Callander, to John Lord Ha- 
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ode libertzes, hey pure a 

| Liedern, „Porſders, had no b 40 
Frag ren — and ire from here JJ hey © 3 
3 mowing no right from. them 'duſwered, They ee g en l ee 1 
| all Scotland Was repreſented, 0 might call for all' their r rights: The 
. report found the defend -obliged to: produce all rights dert᷑red by =_ 
kh purſuers imme eee but not their rights. from e the "Beaded of = „ | 


.. 
1 k 
i 2 4 
a" M4 — 
Fg 7 N x % 2 > 
* : ** 
1 


| heh ons Nobleman can force the p. „ 
bore he has no intereſt, but only claims precedenc 20 


. 1 
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' the/Duke's ap6logy for thig tine. He. is kept in-{{ay; ſotmie) to, hear a part of the; adi. 
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- that they muſt oome t his F rivy Council, and erave it, -_ firſt take the new path in- 
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6; and all inttants to-offices-muſt take inen this PR did, being the e | or 5 
"fr in Scotland that took . W ne i e 8.08 e r VE. 7 2208 
oY, a 1.54687. At CRIIN AL. .COURT, Me. Robert Buchai 
s:John Buchanan- of Leny for perjury, for ſwearintz àn an exdibition, 
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_ (newbeing cotvocxe by any lawful ' authority) Was ſufficient. 


77 Ou their — they proved, that the meeting Was meetiy r Fo that, | 


h, che dhe Deacon 3 ee 


be at that time, and ze: 1 
To cut off their defence Ou the proclamation: in April 1683, Adeclaring M 


We eee te infer trafen And the Joſtices found it to, unſels it could t of 


i = 'toinplaining of this interl6cutor, as too: ſtrait in point of relevancy, be moved the 14 


Os -- 


<4 2 their! cattle were reſting In the folds, one of them haviog the & proclamation againlt 


ebels, read ity and aſked, Whom they would be for? And they 
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chend ch they did, by cutting down ſome bra hes of trees, and ſo in raillery made a ock - 
mütter. - Glasford's witneſſes declared, t they had been examined on a precognition, and. 
reatened to depone againit them: And their depoſitions being read to them, they 55 
ec there was mote written than they ſaid ; for they could not write; and that chey 
1 to abide at it, and thre 


_ pradtifing being 1e unwarrantable, the Aſſize (whereof Provoſt, Cu 


boiled chem. One of them refuſing to own the King's authority, (on whom the Kings 
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II. . Dalmeny pariſh being cited anent the repairing. of 8 bridge, _ 


and another on wer, the Privy Council, without their conſent; laid on an im- 
* on every ee tho) they ſhould only-paſs by the: ford „ which the Council | * 
powered to do by the 16th act of Parliament 1669. 


Eodem tempore. The King grants a remiſſion to James Sear Advocate, who was forkct- E 
0 for his acceſſion to Argyle's Rebellion 
"May 29. 1687, which fell to be Sunday, was obſerved i in commemoration of the re- 
Riad: of Monarchical eee, and, in obedience to the two acts of Parliament, 
by guns, bells, bonefires, and ſe ſermons warning Wals Lg” Some faid it might: have been 
5 / obſaried on another day. r e | 
June 1. 1687. The Lords of Selon met, ing a new e from the King is read, 
„ ſame Lords, with this difference, that it not only diſpenſed with the teſt, 
And all oaths, except that de deli, but expreſsly diſcharged them to take the reſt ; to which 
_ commiſſion: they gave obedience, conſidering they had taken the teſt already, and that this 
Could not looſe them from the obligation of it; and that the King may fu afpend the laws 
_ duting his own lifetime. The Popiſh deſign. was to make the Proteſtants acting thus in pu- 
blkick vffices as deeply guilty of a tranſgreſſion of their great idol, the teſt; as the Papiſts 
who had accepted to act in publick ſtations without it, on the King's diſpenſations. Then | 
it was ed that the Clerks might enter of new-: To which the Chancellor anſwered, 
By any means; fo they and the Macers were of new fworn de fideli, which was a ſurpriſe, 
there ing no new warrant from the King for diſpenſing with the other oaths as to them: 
1 But they loved not to boggle, and knew the oath de fideli might be required of them each 
SZBeſllion, and they would not put themſelves in the Regiſter's reverence for: new commiſſi- 
Oos. This commiſſion of the Seſſion by a miſtake named Duke Hamilton before the Mar- 
> quis of Athole, Privy Seal. Some talked” as if the Advocates places were alſo to be de- 
8 void, and oy” to be re-admitted: without the teſt : "Bae Diners _m_ the hg 
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it to dne Brown; who, ſold a & And John qaatrelled the ſub 58 on thir grounds, 1, That 
be has à cellar, below, and chis Was in muldtionem bibi, and prejudged their change. 
- do,” That tacks are Hnid mi Juris; and fo This not bearin oe o afſignies; it was meerly per- 
ſonal to bimſelf, and he eduld hot put in another, eſe he lhe] bring in a Rebel, and ſo 
render him, the. Landlord, obnoxious toithe hazard of law; or ſet A a0. bis enemy; r to 
nes neg pligent-; as: might endange er it by fire.” 248, In the preſent caſe, elefip'e/t prrſona; 
Auch boch Stair, 1#: Tacks; and | Craig: are dear; that they cannot ſub · ſet the Whale: For 
one may fer ſet off chambers, ad parts of their botſe. 5 deren, If 1 pay the mail, you 
are not concerned : But here your. condition is melivrate; for vo have Webers the tenant 
and ſub· tenant Rable for the mail; and the axiom againſt fub- ſetting is any ; aſſign» 
ing, which is a total denading, and a freeing of the firſt tenant: But a ets js lawful, 
And was fo found i 2th March 1686, betwirt Sir Juno! 'Rochead: and Moody, ſub-tenant : 
do Haliburton and Borthwick, the“ thar*rack e cluded: und was in country lands; 7 5 
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2 far ſtricter nature than 
: 10 „(Thick is our tacks an ons, et bon; fdet contraftus, tho frifi ju · 
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ellen ala lotare, . 13. D. s uſu et babitat. g 5. Infliteti'cod, lit. And Sir George! 
Was of opinions That a tenant might ſub- ſet. Sce Stair, 2d ee 2672; Lady Binny. 
ue 4: 1687. Simeon Ramfay purſues his mother for an aliment aut: of ber Jointore, 
| becauſe he was à minor, (tho' thé Freſident aid it imported not whether he was major or 
minor, if he could not live alunde, and was not bred by his parents to a trade which could 
make Tal ſubſiſt,) and ſhe liferented all, and was married again. : Mledped, He was bound 
Prentice to x Skipper, and was'r8: years of ape, and had run away, and cs only yoo 
merks by year. The Lords modified to him L. 100 Scots yearly, x. 
June 7. 1687.  Ayton of Inchderny's caſe againſt Alexander Napier, menriotied I ich Wem 


8 2 5 ber #686," was adviſed.” The defender had fully. proven Stewart's hand- write and that he was 


= i4 ar rhe time when the tettament bore date; bur had not proven that it was actu- 
ally ſubſcribed by Him after he was 14, (it being holopraj h, and-t0' not proving its own 
date,) as the act and interlochutor required. So the Lord were clear to reduce the teſta- 
ont :! Yet che Chancellor prevailed to have ſome other nes n mined, who dictated 
A [rhe teſtament to the minor; and ſo knew it ws after his age 1 Mr. Napier 
Was asd to be one of the new proſelytes to the Roman chape . id. ch 1 Jay 1687. 


Jun 9. 1687, "Captain John I Dalziel and Shriſtian Elies 2 bis endes 8 obtained a 
- _ Udiverance laſt Seſſion to cauſe Scotſtarbet, Livingſton and me, to anſwer ſummarily to 2 
deglarator raiſed 'by chem againſt us, to conſent To their marriage, and to her diſpoſition of 
ber portion to him by her contract of marriage; or elſe that the Lords would: declare her 
_ _iſpo daten valid without our conſent; notwithſtanding that, by her father“ diſpoſition, ſne 
1 ried to-adhibit our conſent; The Lords, on a bill; retracted that deliveratice and. 
_ ordained the proceſs to be given out to ſee in communi forma; tho be was a Captain in Hol- 
"land; and his forelooff expired; becauſe, whatever the Lords: nigh appoint againſt me, 25 
_ -aMember of the Seffion, (and pet this is not in au officit;) ye t they could not deny the 


Tell the uſual a ment of 2 in common ee e via urdinarin. e ory wn 
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+ apc dhe Earl of Dir, 5 


cn ebm g 88% '8idebated. of 1 wg 
tot but ordained the Eart only to, denade with the burden of the rights, diſpoſitions, * 
ratiſſcations he had granted, ad obliged thereto by his tranſaction with Sir we Sees ;; for 
the Bart of Mariſhal' 2 was impoſſiblẽ 2422 = : 8 = 
— be-being to rati nights, hi ot 6 t have guar 
- Jed} ! 22 | :falved: this in manner OO 5 4 ATE Aa „ e466 40 141 _ 
I odem , At PRIVY: COUNCIL, John Whiceford: of Milton purſues Sir Daniel Car- 
— Hy of: Mauleſley for a. riot, becauſe Sir Maniel having'abtained-a;decrect for removing 
Sir John from the houſe of Milton, he preſented a bill of ſuſpenſion, and procured a frop 
_ frow my Lord Kemndy Ordinary for 8 Gays, till Sir Daniel ſhould der aud anſwer; and 
cho? this: was intimate to. Sir Daniel, yet he cauſed the Sheriff cyect within the days of he 
2 in contempt of, the Lortis aurhorityg vrhich they had vindicated: againſt James Jobn- 
on in the like caſe, as obſerved Jara, Ith November 1678. Sir Daniel alledged, that 
one. Lord could not ſtop u derreet in fard. 2d, The Notar - Intimater refuſed a copy of the 
. and ſuid he knew not if it was true or falſe, and ſo they had reaſo .to think it 4 for 
ped ſolperifon, äs he had formerly alledged his father had forged a ſaline. -  Apfevered; One 


derunt. Ta the zd, the intimation was opponed; and what the Notar ſaid i 


any Sheriff in chat part could intimate a ſupenſion. The Lords found the; libel relevant, 
ane admitted it to probation 5 «nd ame Committee of he AW: M$ 30. OO: * 
e 0#14"296 ee e di 1 bas 4 
uu 10. 1687. F 
re Wee g, he had violently {topped his poſſeſſion ee Aſſize ſfiſn due to him by the 


iberty of eee rocks there in ſtorms, and tv gather bait; Which one 
- infeft in wair may hinder any to do on his ſauds. See Skeen de verb. Jignificat. voce Wair. The 
Lords ordained Foury to condeſcend on the deeds; of | violence : But he was not able, far- 


ther, chan that Clavers had diſcharged his own tenants to pay it, which he might do 3 but 2 


chief Magiſtrate and Conſtable of Dundee, he allowed the Fiſhers in the market to e 
_ The Lords diſcharged Clavers to ſtop him in his. paſſeſſion, ſeeing Zurbo> · 
iu et "ante omnia ee but found Poury could not bring in the 8 * 

re bo diſcuſſed. ſumtarily on a bill, unleſs Clavets canſented, who was. juſt g 

for London; and ſeeing ſome of the fihers: had ſuf pended, and others had adyocated, - 

- Shiga | the Cauſe to be brought in 7 ran form,” 00 the diſcuſſing of 4550 or bys 'Y 
er. Vi. 21ſt Juhy 1687. e 9 
Eodem die. George Maſterton Writer. in Edigburgh 


= Porſues William Maſterton on the 
| paſſive ritles, for- payment of a debt, who alledged it was paid; and he having pr. 


5 bome receipts. of the date of thg band of eorroboration, the Lords refuſed to allow thir . 8 


Leipts, unleſs they had been/poſterior, eſpecially ſeeing they had not ene to gye _ 
Cath of n, if they had reaſon to propone payment. 

E ſames Thomſon of Mildeans, Burgels of Kirkaldy, gives: I; a. bill. repre- 
"Gaining: chat 1 and his authors ſtood infeft mind by the Abbot and Convent of 


duty, which the heritors denied, and yet it was in the reddendas of their o.] charters 


55 enen them ratione officii only in truſt. Vid. 13th June 1688. 


Eodem die. The Lords adviſed that involved caſe between Patrick 35 of 8 Fe) 


bo David Roſs of Balnagown, anent the controvention of a warrandice,. mentioned ſupe, 


23d February 1667 (and in Stair's Deciſions, 17th February 167 ,) It being ſuppoſed 
to be for Tarbet's bchoof, Balnagown gave in a declinator againſt him, and Balcaſky: his 
ſion- in- law, and Collington his ſtep· father; Tarbet denied on oath, that it was for his wn 
behoof, but for his good:brother's, Sinclair of Mayes children; and fo, tho this excluded 


- himſelf, yet it cuuld not reach the other 2 And being interrogated, it he was not a 


Crxeditor, he confeſſed he was in the beginning of the proceſs, but Was now paid by the 
1 recognition of  Loftine. ; Yer Balnugown pr he a bill written and ſobſcri by N ; 
in kde end of the laſt Seſſion, when the Le was abſtracted, aſſerting he had: no other 


way ro be paid of 23, 00 merks, which ſome thought could nor well de reconciled with 
nis oath. But the Lords rejected the declinator ; and they found the 11, 0 merks was 


"I proven to have been paid to Balnagown's father by Sinclair af Dunbaith's father; but 


nd no annualrent due, becauſe the ſum due was not conſigned, and ſo no contravention ; 


Ly 


& Lords adbered to their-fo mer e 985 18 


01 5 cannot (paſs a ſuſpenſion-of fuch a decreet,/ but one may grant a ſiſt for 44 days, by 5 1 
258 did not prejudge Milton; and the be had nor token, the keit (5 ws alledged) yer 


me at Poney Gm in a bill a ine Ges Graham: I Cla- | 
Lord Gray had it, viz« g fiſh. out of every boat, for 


8 with the aſtricted multures of the Pariſh of Kinglaſſie, for a particular thirle- 3 


and rights; and therefore craved an incident diligence againſt them to cauſe them produce 
their writs for proving the ſpecial quantity: Which: deſire the Lords granted, and he cited 
heir Advocates, in whoſe hands they were; who alledged they were not beende erhibit, . 
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PS A nerks nene W only 1 hs\Breſidere | 8 
. rold him, that he ſaw Balnagown had reaſon to decline him ; for the Preſident did not = 
\ .- _  wong with Tarbet's defign in this affiir; and he affirmed it was the wa anc damage that 

A was modiſied in ile Sallen for fo ſmall w ſum as 11,o00mmerks. + ass. 
1 "The. interlotutor runs rhus. The Lords found: chat Balnhgown + having! diſponed _ 
_ 2; ae Sir John Sinétalt's wadſet of .Eafter Barachics and Cadbol te Dundaith,. and 
© _ thereafter to Mr. Thomas MKenzie, the ſame wus in the caſe af double aljienatdons and 1 
RY contravention,” and did fotniſh to th 


e purſuet recourſe of warrandive5 and found it no ways 
d <competent to:Balnapown'io alledpe that Dunbaich had the meſt preferable right, both 
 . _ rights being walid ageinſt the grantet: Aud find the offer made by: Balnagewyn _— 
Ee Mr. Thomas MKenzie's- right. could not ex oner him, in reſpect of the ĩncumbtances upon 
”  * Balnzpown's authors,” from whom he had acquired Mr..Thotms's night 5 and the Lords li- 
AJauclate the dsmiage in this manner, u. They find it ſufficiently. initructed, thatDunbaith 
E © het pad 21,600\merks to Andrew Roſs, Provelt of Tayne, conform to Balhagown's fa- 
other's precept, and his diſcharge; but do not find the inſtrumont of conſignation (tho) 
3 dil ed the ſelemnity of che order) ſofficient to prove that the money did remain 
Ko 0 Fon N ſo as to make Balnagown liable for the annualrent thereof; as like wiſe de not 
„ that the diſpolition of the reverſion to Dunbaich; and che redelivery- of Dunbaitli's back. 
bond which he had given t Balnagown, with a'diſcharge*thereof + : Balnagown, ſuficis - 
4 . 1 ent to inſtruct æhat Dunbaith had paſd 14, 000 merks farther as the ful price vf dhe teverſt+ - „ 
1 601 But, in reſpect of the great trouble and expence Dunbaith had been put to in this long 
=: Lependence, and in ſeveral other proceſſes oecaſioned by the ſaid double alienation phe 
Lords'do modify as for damage and prejudice, and for A of the:r 1% 0 merks he 
nad advanced and paid, the ſum of 204000 merks, and f liquidated d the. whole ag che | 
KL 1 merks; FE. aſſoikzied pro relique. © Ce 7... 1» I Hs 
HE 85 Taarbet grudged extremely that they had only giv« Fn Pae 88, for: oexeeted. | 
Wb 1 more; ſo he gave in a bill, craving ben ey ehe 167000 e wen ner — 
W che annualrents alſo: But the eme _ TOO: mimuated v0 him, he in - 
3 lined to hear of terms of accommodation. 1 FT . PING 5 
3 "= June 11. 1687; John. Carnegie, Provoſt of Folter e by: 3 Donaldſon 
3h * a ſubſidiary action for paying” the debt, as mentioned gth February: Oe the Provoſt - 
gave in a bill, eraving a joint probation as to the manner” os the RebeF's ſeeiog be 
_ offered to prove that the Meſſenger by bribery and collufion had ade him: 10 eſed "= 
The Lords granted a mutual probation. And thereafter Donaldfe 1 DFIDgINg in 2 * — 5 
neſſes to the execution of caption, to depone that the priſoner was wandel, and affere 
| - , - "the Provoſt to be incarcerated, and accepted- by him; Provoſt 2 — — new "pill, 
7 8 5 bun that if his probation were taken, it would "appear that thir witneſſes werte the 
cContrivers of his eſcape, and took money, and ſo Were art and part; and therefore'craved 
FM by . commiſſion to my, Lord Carſe to examine both parties witneſſes at Fotfar, (which is near 
bis own houſe,) in the next vacance, and to conſider and try the abjsctien againſt che ha · 
155 of thir witneſſes, in caſe it appeared that they were ere 4 "us: deſire the 
Lords on the 17th June, granted. Vid. iath July 16891... 
Eadem die. Dr. Gilbert Burnet, (mentioned 14th April 1699) oof new cited. u upon an 
additional indictment, for the letters he wrote to Middleton in May laſt, &c. 3 he 
E - had tranſlated his allegiance, and threatening if they inſiſted, -rhar he wonld publiſh an a- 
= TS 3 pology which might diſpleaſe his Majeſty, and others; -which was conftrued Treaſon againſt 
i narive/originary Prince: And the diet baving been continued againſt bing to the; 5 pt 
of Auguſt, he was denounced oy a2-dp for non- appearancsgs nt ng, » 
June 14. 1667. The Lords found, in 3 caſe of Agnew-and Muir j/ Rove Agnew of 
Comets, that the. delivery of victual for exti ugtiſhing the irritancy of a back -tack in a 
 wadſer was probable by witneſſes; tho' it took away writ, and might extinguiſn the whole 
wWadſet. They had formerly found this fariefadtion and payment FRO by witneſſes for 
e extinguiſhing an infeftment of anmvalrent; as obſerved: * Stair og Feen 167 8 
Wiſheart; 1257 had not extended it to Wadlets till now. | 
Sadum die: In the caſe of Alexander Chaplain Writer; d Baile Charles Charreris, 
and other creditors of Bailie Marjoribanks, it was debated that a-clauſe in a diſpoſition of 
_ a, tenement ef land, bearing in the procuratory of reſignation, that it was with: the bur- 
. th of his other childrens; proviſions, Was only perſonal, and not real; to which opinion 
„ Preſident inclined ; Yet many of the Lords ds thought wliat was in any of thir 4 
Ss  . __ clans; 1a the diſpoſitive cleats; the procuratory of | reſignation, or in the precept of ſa - 
FE became a: part of the real right: And accordingly the Lords found it to be oo from 
ZR _ hs: conjecture of a poſterior clauſe, making i it with the I of my farther” angments- | 
ton or proviſion to his bairns &; ee 55 val *i7 
Fu 16. 1687. The King's new Commiſion of Privy Council is tend. and the Duke 
15 of 3 e now 9 e are e all . en _ Pr 19905 taking the 
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v3 | Williim Henderſou Taylor for payment of an l EN bake | —_ =» 

| q 3 was furnithed 10 his wite when Rick ami the delivery: amd the prices being A 
| ? 2 _ owiitinan, and Dr. Trötter, and other>Obirurgraks f ti Lords found the: accompt tally | Ee 3 
3 owen, withour neceſhiry of 'tekingithe purſucr's. vath inJupple 3 „„ 
nn, citing nom comensziohs the defender had bern, and what enpente he 
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: their ſtep · father, ctaving t f 
4 | ſhe being now 3 may eq 5 
| ning "That, mould be found to have beſt | ; 
FE uſed the bill, te bens no proceſs. 8 two actions being- raiſed before the 1 
\ Commiſſurs apaioft bim, and be -having/advocated, there was-a new bill given in againſt - |, 
| bim, bearing; that he had advocated their actions depending againſt:him for exhibition of 
7 ries and for. compt and reckoning with the inventar of their father's teſtament, confirm. 
de by their: mother, wherein he was cautioger for her, and was imbe | 
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wfctlementsof a man's bie. da, The — nat nr — 
a in e the heir-malc'of- that datriage, or of his own«body, but not at all ro his 
1 1 ſtranger heir. male whatſoever, : Replitd,) 210; Avtailzic is not an ahenation. -: 240, It was 
FS . debito-tompore intra num utile. tio, By making this tailzie, here Was 
0 1>ro:the. minor biinſeli, and web a mine ern /qualify defion, he is not rep ned 
again ana of heritage /ine-. Judicis; ſer Dur 24: Hebruary 1690 Hami ton: 
| And; in Nicolſorys caſe obſerved by Stair, 1 5th. Baer 167 7, the Lords ſuſtained Tho- 
mas Nicolſon's breaking his Ather 5 dale, and paying his debts, as. rational acts, though 
| hewas minor and did not adbibit the conſent of his euratorg. To the ad, A tailzie may be 
as V inferred by conſequences, us hy itheir direct ſtile ; for 1m, All- men naturallß 
dee e heit memory and honour, which is more pen dd by the mal- - 
. culineſuccelſion:thanhe femininer 240, The Roman law of. the 12 Fables preferred the 
agnatic line before the cognatic.; . and the Lis Voconia excluded women from the. ſucceſſion 
rie there wert males, chou ee ane; n gh till Jaſtinian, by his Empreſs 
IP e ele — + ion, levelled both ſexes: And the feudal law la banda for s princi- 
le, mentis batredis in genere, ſemper. n intelligendum de buerede maſculo; Gag. 
eudars pag. 505 2 415 & 248; aud Sd Desi, «Friſe lib. . Lit. 5. proſecutts this at large from 
i the topięs of conjectures. :37io, This being ônly a minutes it is ordained to be extended 
43 yice of men of judgment? This is hät Lawyers call 'abbreviaturg notarii ſecundum 
= ſapientis exi ; now the Lords as viriban; and the ſupreme reaſon and ſenſe of 
the nation, are in uſe to extend the wills of parties according to law, ubi minus diltum quam 
ſeuſman. See Stair zd Feb! 1667, Poury; and 2d Faly' 1667, Sir John Sinclair. And 
the Lords had ſo proceeded lately; in Hay of Rattray's caſe with Hay of Bouſſie, whoſe fa- 
ther had diſponed his lands to his ſecond Jon, wirh the burden of 2 the eldeſt, 
who was dumb; and tho ſecond dying without iſſue, the Lords found the eldeſt could not 
ſueccked ta bim n Profunpta defantii Patris ocluntate, and ſd Prefctred aer of Balhouſic his 
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CHOY -railaies; but took them to- his heirs whatſomever:; and they allo cited John Charterjs caſe, 

an „ch March ed how where there were more preſumptions of a tailzie thn here, a 
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& — Eodem die. The. Bal bf: Sh — — che Bargeſſes and idhabirancs of che Town. 5 
N | 1 25 his tamint sor vaffals, c wee him proporeronally of the polf money, nom ,3 


die za ach of Parliament 468 1 and tbe=g ach. act 1 685: Aladged, ſome of them lid not 
> Ws "hold: immediately of the Earl, but of Kennedy of Danger, his val - vaſſor. 245, eee 835 


] 5 Abem were Yiable, bechuſe che acts enfy impofe char burden on. thoſe who, are not Tepararcly . 
5 we valueck themſelves; but ita e they ate in. che ſtent-roll, and pay to the Colecter ohe ces 
90 the Shire of Air at the valaarion of L241 yearly; and it expreſsly bears to be for Moy. OY 
"$4 Hole, and its focds. nſwered, This is not for their trade; and houſes, but n kor ber 
aeres Ehe. Lords, on-Cark's s report, find chat the tenants of ſuch vaſſals as are valued by 
| \rhemſclves are not Table to the Superior. or Over- Lord for, relief of his cefs, on theſe aQs of fe 5 
e But, before. anſwer to theſe; vaſſals or their tenants ho are valued in common, = 
rein then luſpenders to candeſcend, / and inſtruct whether that article of the valuation be f 
: 3 Ahe whele, and how the pattjenler articles are ſubdivided, and in what manner the ceſs * 
1 1 d by the Town's and if there be any perſons therein free from payment of che ce, 
dein ai Patrick Arebipald Fattor: at Bourdeaux; as donatar to the eſeheat of Burn and 
3 5 2 | tien, ko whom he bad furniſhed wines; as mevrioned.3oth March 1686, purſues an im- 
_ 2+", al ora and ele i Merchant 10 N of a 1 2 wo: him 
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0 * e 40 3 4. 55 time; a of ſoberbing, o Ms at any. other 
1 the mp dd og upon pertinent interrogatories to be giyen in by either party 0 - | 
een diligence for that effect. Vid. agd November 1687. W 
Laden die. At the FREASURY,.the Town, of Edinburgh produccd. 4 letter of recom- „ 
mendation from the King, anent getting back the excreſee af their exciſe and impoſition, 2 


25 the Duke of . -when; Treaſner, took Fein Shams! a bis ſons nao ; 1 
5 1 Sir James Rochead brought this 4 from Court. it: Ty: + 
e 23+ 1687. © "The Earl of Callander's reduction 13 1200 John fer 
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mentioned a 5ch Februar: 1687, was, again de as to the dabts which Earl Alexan- „* 
1 paid. how far this made hiz e e he took allignations 3 for it was,confeſlt . -Þ 
" At, diſcharges, extinguiſhed and f confounded the debts; and where be p id. then r 
rents of the lands, which were unqueſtionably. his own, or out, of Glentitren, and his 
Ya . Extrinfick and untailtied eſtate; for he might have gifted theſe rents, or bought an: 
. 9 her eſtate with them; - or if reſting at bis deceaſe, they would have fallen to his execu - 
tors, and not to his heir of tailzie: And as to the emponemate and. meliorations, they are 
Ameys a lowed even do a male fue poſſeſor,. 1: 38. D. de hered: petit. and an emphrfeuta 
when the, fee-returns fe cjus culpa fu Seneratione gets thir allowed. The Earl of Callan- —=_ 
Aar! Procurators were very unwilling to enter on the debate, but objected: the act and in 
.  zerlooutor: already extracted, Where they. alledged that all this was proponed, and under 1 
1 W= 10n "apr; for: they; privily acknowledged there Was. 8 N in 970 57 1 
JJ 5 1 EY; 
1 This — e 8 the; 18th of: Joly, i 5 Loxds. fe ind the. laſt Earl Alexander od 
-- could;;not burden his eltate of Callander gratuitouſly,, not even in fo far as he bad melio- 3 
Leg the ſame, and made it in a better caſe than when ke. fonnd it, either by his —A 
 fek ſtare. of. Glentirren, vr by taking affignations to the debts he had paid; or by 3 = 
. Proving, the rents of the lands; and that theſe meliorations cannot ſuſtain the bond : as oO 
1 reduced it, and Abe to their former interlocutor.—.— Tho- the heir be decla- „ 
_- red free of this bond, yet Duke Hamilton intends to make it aſſect. not only Earl Alexan - 
er's, but alſo Earl James's executry, upon the warrandice of his dilpoſicion 3 Alexander „ 
d paid debts which James his uncle was bound to have relieved him of. 5 „ 
deen dle. At PRIVI COUNCII., the Earl of Arran obtains . ſummar warrant to GY 
. % put, him in poſſeſſion of the lands of Noerth-Berwick, as à part of Stewart of Coltneſss 
|” forfoited eſtate, whereof he has got the gift; becauſe it was d doom and decreet of Parli a: 
7-2 Yet there ure s preferable rights: on it, and particularly. one due to the Lords of 5 1 
on. „ 8 | . PIG Ns | | | ; : = 
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LY rocher, n engage A fun 
as laid aſide 09 the oppeſitivn'of' the ober 5 pars | 
Duff of Braces right” on the eſtate of Balveny 1 Neto: to Arthur | : 
© Brics' was Agent in the cauſe; yet it was petidehr-b e ing = 
„ ght. . 
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fs him to 75 defender 


* es ? one of the autianss, his parr, who 4; 
i mals i6vr, inthe 2000 eee Newbych, Ws -thi | | 
1 5 ment of the rütaf fm mache up of the ſums eontufned in che öcoreet foreſaid, and ine annuslrents pin 
3 - tated; rcd the Clerk, at rue ' t of Lord Caſtlebill, to me 15 5 
1 175 Kenne eceipt of L. 3006, contained in the aid 0 
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649 Selen 1681, ad of dl extrinfick fu 
Fes the is His und in W Ft eee ee 0 5 
bY the defender, to ge hm eredit cherte as the abacement-Theri "I 
ard of The lum And the extrinſick mags and in {6 far as n are 
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” Parliament 16 210 | to 


| dis Trois, toon, take ove: 3 25 the: Og er tg erſtor | 
li pai * for he third park. of St. Let ts fourth part, Hong Ivo for nh cononer, who wa. | 
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n the wadſet inted to + 5 

1 to be inferred,)” Was only an im- 

s Far Within the alf dhe worth of the Ward 
375 within che half of the rents, and fo the 

| 4 3 81 for warrandice, br in " Bfe- 

by Stair rn July 2 68x : And 

, Lictledein, the ſupertor, by a bond 

s creditor i m-thir lands. gie, He 

'the lands by it. Anſwered. to 


uf rior” conſent, and; the Hard- 
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255 3 an the caſe of: crad{miſon ef the lands 40-4 ſingular ſucceſſor, by the n 
hs ul of--Parl, 2 0 and if the back · tack were declared, recognition” would certainly be in- _ 
; on the ſecond, His bond was only” te eonfirm'-the particular creditors 


| therein. ee whereof Sir Alexander Dom was none 3 and % he Was ſurrogated- in 
Nr, Alexander Strang's place; and with his money paid Strang z our law knows: no 


fach ſudſtiturion -without u fortnal conveyance and diſp6fition,' llc the: Prior \ right „ ex- 
| ſs. Jo the-third, He acquired the TR, not fo WR: * 1 of >; 
|. _ eward-lands;..(which he eould-bruik. ,ajio vitulo,) 


8 wadſet.- Met the inſeftment being grant 
2 ſultained 40; W e « 9 Th 1050 | 
A. 2 70 . 55 1 bares 1 1 


r | 2 
e 6 8 0f che g cad 
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the recognitic 


Lis being oply' 10 Strang 2 E. not for Sir 4 7 1 Don's wadſet: But ſuſtain 
the'third fore of) '/homologation, and find the ſame proven by the qualification of tak 
eee e ed tir wadſetrer, (the“ blank in the Receivers name) and 
| — 14 
. . . n | : 
e Bademdie®! The Redudttn 6 vapite; frundit ef circum 8 Jem Ward 
= be, inſt Sir Henry Wardlaw of Pitrevie, was s debated; 3 vis, Mal, did Pirvevic, 
0 whom. the def is ſerved e the purſue or and curator, he tech no care 
Aenne but ſent him to London under Ges ge Wardlaw, 4-molt. unfit goyertior,. 
where che was trepanned by Sir William Ballahtine, Eg. to mar n 
hewGearge- (under che prerence that it was n Couſins Pitrevie ſhould ſucceed to 
__ im: than his purious iffue,}. procured from him an abſaluse diſpoſition co all his Staten 
. money; wotth 100,000 merks, giving him only qooοο merks'by year; - aricto ſhow. 
chat it was a premeditate contrivance, .the lands are bounded; aud the fums aud dates of the . 
Sons are all particularly ĩnſert in chis diſpoſition, tho it was done at London: Aud dien 
8 bim te Holland, ang procured a ratification of it there, hen he- was paſt 21 Years; 
dal having brought him home en 1670, when he was 23 ears old, he, at 
45 _ Hipperrat in from him another diſpoſition of all, and-reſtriged his ann 
Pear; and that the purſuer having « complained of this to the Parliament in 1687, and 2665, 
den rgauttedd it to the Seſſion ; and they were reducible deeds, the firſt. being taken froms 
_ - Minorbythis:fole intromitting curator ue quo non; and the ſecond: was ante rationes redditas, 
Anda continued tract of the ſame cheat, And Ne e Neilſon* Sto Bonar 2 4 
mentioned th Dec a e 2 18h e e ome 
end. die was a perverſe boy, and an N ay home; 40 he cliuſed - 
5 . ''Geor rge Wardlaw himſelt, the” he had at firſt Mr. Robert Mel vil his own uncle, and a grave 
| man ta be his tutor. 24do, That the ſirſt diſpoſition was acknowledged to be: but a n 
1 ot the ad at Dumfermline Was moſt onerous, and adjuſted by the Lords Preſton and Cran- 
ion, bis friends; and if he and his mother (who! has a gteat liferent) live long, it will ben 
„ denn batgain to Pitrevie. 31io, It is homologated fincel by his diſcharging the annuity quar- 
. KK  terly; anda nes diſpoſition ſince his complaint i in Parliament, reviſed by Mr. David Dewar 
WO . oct; his good brother. - 440, Pitrevie bruiks by Fancy hes' granted by a major not 
A declared an idiot; and ſo they cannot be taken from h 
ess, that che Lords rejected a reduction on qualifications of of circumvention fir ronger than. 
Ihir. 616. Pitrevic cannot compt now for his tutory, his father being dead and diſchat 
and ſopreſumed to have given up all his inſtructions. ut it was offered to be proven 
5 ire: yet in his own hand. The Preſident defired-to know the true value of che eſtate 
poned, that he might confidet the deſion Abden had by the bargain. 7281 fi 
© 2 Thi cauſe being adviſed on the 17th February 
5  teeratad, acts and contracts do purge the circumvention; and aſſoilzie c. „ 
- Kadg lie. In the Earl of Lauderdale's removing againſt John Watſon, 1 Collector of 
N in the Merſe, from a room in Swinton; the Lords, on Salinc's report, repeled 
Dis other defences, but ſuſtained . this, that Sir William Sharp, who ſtands in-the right of that 
etate, gave orders to David Maitland to let him fic another years: and found it TO. 
e vel juramento of Sir William. 
1 June 30, 1687. James Chieſly and Lovis of Merchiſton, as creditors to ** log i in 
Seton, purſue the Earl of Winton by a ſubſidi action ro pay the debt; becauſe. he being 
© Ivhuired as Sheriff of Eaſt:Lothian to the ſaid James, who was alledged to be 
_ within: his own houſe then, he delayed, and ſhifted the e who came to ſearch, and 
Kube cloſe the * on . * W 1 he gave the Rebel an 8 to eſcape. 
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Alſo repel the defence founded on the ſuperior's oblige ment 264 confirm Strang's' — — we $8; 
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= 7 Md The Earl dd noxpeh By oui, „„ ebochapetctcr 
1 ge ,doors/were opened, then 8 abe time gk che Karl's dinner 3:07 gen relevat, _ 
8K IH : he 985 in che houſte) unlels; he Earl. knew it." Tbe Fords, on Kemnsy $ x6port;"found.the 
| = e and admitted i 44:20 probation, especially char part of ita chat the Rebel was i n 
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* - Hable in reſti tuin and eraved;, before anſwer, to be admitted ta prove her condition the 
3 5 dan | perfonal Hecurity, who were all mujeres, 


= . . them to bargain. me, His eticentia. and ee . 2% His:ja@atio; and 
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nen hauk.ut the time abe e ee gi SEA 418 2 . n . 


© hound: 40 g0 along iirolelf ; ond that all-yþo. Lahe terte Scotland: were | concerned in tie 5 
ms and;exaved Joint: prabation on the particular facts alledged-on'either ſide. And 
ide Lords having adviſed; it on the 20h of July, they, before! anſwer; allow. the, purſur to 
"nb his-libs},;a0d. the Verity of | his- execution. of caption;;.and:that the Rebel was de by 
4 vit e dwelling- haue the Jime the: Meſfevger dae che chatge: As alſo allow 
x e Earl defender to prove, t at immediately after he got the charge he gave acceſs to the 
cflenger: do ſeanch: and ds fe falle heidid Hear ch; all he rdaims he pleaſed, and was not 
ebarred by the Earth or Wal unte ſentch any room ãn ar about his houſe: 1 but refuſed to 
all * the Eurit depone 'upgn bis Kno edge, whether hei Rebel was Wirbin | the, houſe. or | 
. Vid. aer The e Apo n Babs 2 IONS RN has il 21> of; bo N R Gs 
The ple Apothecaries Ving compi upon dhe Chi. 
5 es that eee Fe pare de Lem uncl to name one of them 
Lords ))VVFFTV˙ 0 Niſitor for the 
1 Heidl: nt 6051641 ach Un e en . 200 N 85 5 
-Roſs: 'of” Achloſſan purſues the Earl 'of Hume for 2 
finſt ret d th u, to 
Niet mw. e So. nated. 
purſues Grahapy of fair beating him 541 fot; © - 
3. 1687 gochbe _ of. Hugh Kennedy, ef. Andmillan; and ee dee, 
ö Pttriek Murray, Sir Alexander. M,⅜f of RMäckbaruny, Fletcherrof Abe 
. 0 was feed Hy Kasse a ages rib Lady; Sctom-of-Barns's gde, bad ®-joinure | 
dim her firſt huſband, Mg;iJohn/Hay, of ag6do:merks yearly quicof Abena yr Sir Andrew 
Re, Flatrber having bought ibe lands with this burden, , Black and the other tutots to 
ab ſon, make autranſaGion With Hugh and ber, and: buy Ber lifchent, and gave them 
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io: merkte far Af at de n Bond for that um. That manor idyingy his bröther and his 
; and Mr. Alexander: Swinton of Miert ngtoN. Adware his en, raiſes 
exe bei golus in 1 by givit 5 40 B00 merks;iwhard ey keen 8 
* 6 pdial n eee r and 
ak flaw e baving abſconded; and concealed hjs:wite's condition: from them, 
= ho was labor ing chen under a cancer in her breaſt, whercof ſhe died ſhortly thereafter, 

= he intrested- Her children and friends.to-keep, it quiet fro n-thetd, ſhe; being at a great 
© diftance, living in Ayr; and ſo ex edifo edilitio et _attione neubulutoriu unt minoris;| he is 


He did nat inf on the miner's bond; but on the curators 
[eitntes et prudtnten; and at wWas a fair tranſ- 
92 8 Arion like ja#ti rietcs. at emptie ſper 1 And if ſhe had lived long, they would have deen gain . 
ES 9 and ſo took their hazard, aud her diſcaſe . as not mortal j and foifoon ds they came to 
inſufficiency; and defect ay gr er denh, they ſhould haye'techaimed, which 
| Hs ne but ale. 8 veral years, and ſo hamm loguted it. The Lords, 
on Harcus's reporty feind the qualifications of, frau and circumvention condeſcended on 
tflevant ta nN e the hond; and thevefore, in reſpect of Wd e 'they f 2 i 
be letter ,crdeviy; pracesdediagnialtitbein} to. now bot i LoBiofot tent ogy 1? a 
ee e they got a hearing in preſence, when th ey qualified theſe acts of dole 


5 Time ef the bargain».  Auſwered,/ 


of tho advant ot 16 quicken chem, that others were 

in terms tk him ; both hic een dog hl in bargaining, and tolerable in 
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Such and 'the other creditors: 'of þ Mr. James Winram mee ng. report 
ford; the Lords preferred the diſpoſition to the app 3 
- Infeſemenr, that it proceeded on Heſp and Srapple, 


+. Mp! Sh to Mr. James Falconer to ſee for him, on the 7th day after, his two men are 3 
- impriſoned: for refuſing to give it back; and it being returned, and immediately called, it 
Was alledged, It had not the privilege of the King's * of ſummar diſcuſſing, but was oifted 
An my Lord Preſton's name, for the uſe of the two Popiſn Colleges of Doway-and Nals. 
This was repelled; becauſe the gift was not paſſed the Seals. Then he offered land to the 
Fe value, which was alfo refuſed, becauſe i it was impriſoned with liferents——This. adjudica- A 
ion being for a fine, has but a reverſion of one year, by the 26th: act of Parliament 168 5 . 


This was cauſa religionis that diſpenſed with all this precipitation. 


Eodem tempore. The Lords found, that a wife's conſenting to her tuſband's teſtament, 7 


© iſh he leaves ſundry legacies, does not preclude nor 1 her third part of the move- 


| ables; becauſe the legacies ao nor affect her ey bor only th e n ; and ſo ny” are x; 


July 12: 768 7. John Hamilton of Fun purſues the Wp welt of Mimio on this 
N 0 That Archibald Williamſon Merchant in Edinburgh had in a ſubſidiary action got a 
g cecreet againſt him for the eſcape of Mr. John Baillie of Carfin out of their Tolbooth, tho it 
Pas by no deed of his, but by James Hamilton his conjunct Bailie, as appeared by the depoſitions 
of the witneſſes ; and therefore he conveened theTown-Council of Hamilton to pay the debt, 
and to relieve him, for their electing the ſaid James, who was a known bankrupt at that 
"Fa dime, "ſuper hoc medio, that they being veſted with a 1 — of delegation, they muſt be an- 
| the 6th act Parl. 1424, and /. 11. 


 fwerable for their Deputes, and their delinquencies, 
12. et ſeq. D. ad municipalem : And Perezins ad tit. C. 4 periculo nominatorum, et quo quifque 


_ordine conveniatur, ſhows' that Magiſtrates of Cities naming their ſucceſſors, ex ed creatione 
 Fenentur /i nominent inidoneos ficceſſores, even as they were liable, et litem uam faciebant 
if they accepted inſufficient tutors or cautioners, it. Dig. de magiſtrat. comven. And if the 


repreſentatives of a Town be diſcuſſed for a debt, and are unable, then the burgeſſes become 


able,” Aaſwwered, This was a novelty; et noxa caput ſequitur, et pana ſuvs tantum anftores tener; 
and the Council are fun##i officio after eſection; and the relief never extended further. than 
againſt chat colleague who malverſed. The Lords were ftraitened' (tho? the action was 


juſt) and ther efore, on Caſtlehill's report, they refuſed to ſuſtain proceſs againſt the Town- 
Council ſuper eb medio as Electors, from whom the Bailies derived all their power. 
+ Eodem die. The Lords adviſed the Earl of Southeſk's purſuit againſt Sir John An 
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ee ps ado x0 gratity. a ag before anfwer 10 che dehate, both 5 
ane r gone ſhould, in ais lame infill againſt abe Earl of -Broadalbine,. ro make 
, _ - - the geht real gon the: Eitate of /Cairhmefs,, notwi was adjudged: from Broad- 
| ©  .;albine by his creditors. Bur che were not here is; campo, nor called. Vid mort Joly 1687. 
, COUNCIL, chere is a leuter read from the Kin ing, That 
bt be 3 tbe Abbay-chutch was the chapel belonging vo bis palace of , Holy»roodhouſe, and that the 


55 gs 2 hes. a the noble order of the Thiftle, which, de had now erected, could not meet in St. 2 


* EO Andrews church, being demoliſhed. i in the Rebellion, as they called out Reformation,) and 
= ES 5 1 it Was yecefſary for them to have this ehusch and the Proveſt of Edinburgh: was ordained 
n itigiven them. Afrcr.a long fence, the Arahbiſbop of Glaſgow told it was 


L  _. . a menſal. and patrimonial church of the Biſhoprick of Edinburgh<Andtho' he was now tan. 
Ws 5 1 and the See was vacant, yet it nene de the Prevolt w deliver the keys: This 
| was 3 derih id. that he was ſecking th e com £ to be empluyed Himſelf, - to keep ſome 


gute that the keys. ſhould. be immediately. deſivered to the Chancellor himſelf ;- and the 
= 1 Uk the Canongate (whoſe. parochial church it was; not of old before. the Re- 

5 tion, but belonged to the convent there,) were ordained to g to the Lady Yeſter's 
. z and the 55 rench Miniſtet and congregation. Were put ont of it to the High-ſchool, 


3 - x K „So this is, the fieſt Protekant church taken away from us. ; 
1 2 Ja 13,1687. At the Commiſſon for plantation of kirks, the Earl of Heddington's | 


aſe; a xeduQion, againſt i Mr. Walker Rigg \Minifter- at Athelſtanford, of a de- 


= fee augmentation obtained. by bis for in 26 49 and 16 g0, in regard Mr. Wil- 
8 rn Cart 95 . gs Water. ſented in 1674 to take the Cure, but to exact no 
mien ut of het S becaule they paid already to the Miniſter-of Haddingten. The 
Lens of the Contmillion found, that his u was but perſonal, and cou,“ pee 
EEE he church, nor the  ſucceflors,; and:therefore.decerned. for che jangmentation, - ” - 

1 Fub A4 667. ln Richard e ainſt the Duke ad Dochcle of Amnil- | 
Np” bos, mentioned 187 March 168 168 was. alladgau, is: being a debt of Duke James's in 
48537 and the preſent Duchess, 4-0 Ro hee, having the eſtate not as heir of line ro him, 
„„ Lay at tallzie ro Duke William, her. uncle, his heirs of line maſt defirit:called, and 


=: FEES: 1 condeſcended on a ſuhject of diſcuſſion, di. the Lady-Southeſk is in- 


to Duke William ber facher in The baron of Innerwiek. Auſcuered, 
defence after peremptors of pa w ee 18 and after acts, com- 
ports in the cauſe, and witneſſes led on preſumptions of payment. Reyli- 
ly proponed, hut received no anſwer, and fo not being t , is yet in- 
are only before anſwer; 4 * p11 wing is alledged, thar it is needleſs 10 
U 1 elle, Ting: the Will alledge, chat the beirs of line of Duke James are 
=. * je 5 her. It is anſtwered, There is anether daughter of James's yer uncalled, 
issthe Lady and the Lords found co, heirs behowed to he called, Stair; 24th Janu- 5 
WET: ry 1672, Laer Late whe they would net ſo much as allow the heir of line to be called 
- + » _ incidenter in che ſame procels. I be Lords here found the heirs of lime to Duke William 
behoved co be both e Monk diſcuſſed dere che preſent Ducheſs (who is heir of tailzie) be 
=: oblige d to anſwer 3 but allowed an incident diligence for citing them in this lame action, oe 
W755 in . that defence got no anſwer before by the act. Vid. 13th June 166868. 
TDalen die, At: PRIVY COUNCIL, the heritors and poſſeſſors of the falmon · fiſnings upon S 
54 ike tiver Don, purſue the Earl of Kintore, that cho by a former decreet of Privy Council in 
10686, they Were fined for breaking che acts of Parliament anent their cruives and fiſning, 
Vet Kintore and: they had entered into à contract, by which-he permitred them to violate 
\._ - - Thele acts, they — 5 him ſo many barrels of ſalmon. yearly ;-and this being complained of 
3 by other heritors prejudged, the Privy Council ee this an A iP contract, and 
|  annulled it, and ned them in go merks e But the parties who were bound craved to be y 
free of the bygones of theſe barrels of ſalmon, (Which was like black mail) and ſome of 
|  - _ them, craved a ſhare of the fine.. But nemo debet lurrari per ſuam culpam. 
TT Rt The caſe of widow Caldwall-and her kn, againſt Frederick Hamil- 
"Eons ton and John Cuming, mentioned a gth February 1687, being e again by Balcaſky, 
>. > - Lan ordain the valuators to be re- examined upon this point, at how much they va- 
lued the houſe, inſtruments and . more than they conld have been eſtimated for 
common ule, in caſe the ſociety had been then to be diſſolved: And find whatever more 


$ + the ſame were eſtimatcdeat, onght to be deduced; and ſuſtain the alledgeances-proponed for 
1 widow Gemmill, and affoilzic her 3 and ſuperſede to give anſwer to that point, Whether 
© -- their part of the ſtock hall bear annualrent from Caldwall's going out of the ſociety, or if 
1 he muſt reſtrict to a ſhare of the profit, till the report of the valuators re · examination. 
| E + Winwy + nana e a bill NEE Rn ns pad Lid. 7 71 r r 05 


polleſſon n Edinburgh, whereof he was ſeckking to be Commendator ;-hbwever it was ad. 


7 5 1 or rut LORD 8.4 or + $8510 Nee. * 67 
Sy 1 3 John Fase and bis Coragors: Hoe, in co Mr Jas 
Advocate Craving he may exhibit ſome papers nereſf . a Progreſs, Wberepato be 
"3 right on Sir Alexander Home's eſtate. "Anſwered, in, You ſhow no right to them. 
ao, 1 got them not 455 Advocate, but tangnam quilibet from Mr. Alexander Spee e, 
and fo- ruſt be purſaced by 
, - ; fummarily hoc — — 00 a Member df the Court. . But Fairbalth. was on  Jeeku 
3 cial rranſumpr-of Them... 5 


Bm. 1556. there is a reduction of it raiſed on this ground, That it was hall, been 
3 of Linlichg W. "the: heir of line, was not called, who may have defences, . bent 
' - . Fannd the decrect null; gl eee applied for a new. heating in preſence 
we that he nieeded-not. cite the apparent hein, unleſs he we 3 
3 AT he 16th of February 1683, in a noh-enrry-purſued by the Duke: of Tee ab again 
| dhe Earl o "Annandale, the Lords s ſuſtained proces, und allowed the heir of line to be ©: 
ed cum proceſſu, AS they had done befo re, OOTY e ſame Qu Quee {be 7 and Craik. of 8. 
. Aton. de The. omitting N in 9 ana was. only a 
F$ ; oguce an-exceution againſt him. 
"Mm 8 might abide at its vert 
Was truly ſo delivered to þ ek 
EI 7 imply. 
On the 27th of July, th adviſed this, thi 
"et. heir, ought to have, he pe and that he could not be called now cum 
7 being ended by the extracted decreet; and that they would not <p 
ns exccution of bis being cited, to ſupply 1 of that d geen 
A e 1 ain the caſe of Sir Robert Bar! 


hey offered to improve e it, "and 75 2 
_ nor, further. concerned the 
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, of a TO. 
in{lcutes,. Hit. 44. 5 5 was referred ” 


Eadem die. 1 bp N 805 wt 5 Mae well a. Tal date Maxwell of Garnal. 
38 h. for breaking up his cabinets, and. raking away SHIT 1 and pleniſhing "Anſwered, Be 
bad his written, Warrant. Replied, He was.unterdic the interdictors did ns conſent. 


Se to 3 We 


_ 8 This warrant, it ſeems, fbould aſſlzie; yet . was 5 9 0 
wt The Lord Bargeny is purſued, by one Paterſon, a tenan nant, for ins bim Aker be 
bad 1 815 4 ſuſpenſion; which was a moſt unwarrantable breach of the. . = 
HI. The Lady Cardroſs purſves her ſtepmother, Eliſabeth Dickſon, relict of Sir Janes 
"ſe of nes 8 for an aliment out of her jointure. d, 75 Was very 
moderate, being only 1200 merks; and if. apparent heirs dilapidate their eſtates, life. 
. renters ought not to maintain chem. _ Anſwered, She being. of a mean quality, 1200 merks | 
was too much for her. The Lords. modified the half of it to my Lady. It were good 
tie Parliament reſtrained this exorbitant power of the Privy We 2ncroaching on re 
| 1 lict's! jointures, where ſhe. is not the apparent heir's mother- OK 
= 1% Its Privy Council allows the landwart Fleſhers to bring i in thee canton Edinburgh 
| EN all the day 's of = week, and that the Town appoint them Aaughter - houſes at the North 
loch ſide; ** difcharges the Town, or the Edinburgh Fleſhers, to exact any impoſition 
. oa them, This, on the matter diſſolves the Fleſners of Edinburgh's Seal 35 Caufe from 


-annulled ; and all permitted to bring in bread every day; as the Maltmen are dif Marge, 
N incorporate into a deaconry. See acts 12 1. and 122. Parl. 1 1540, - 
Ju 20. 1687, In the debate between Craigie of Gairſey, and William Moodie of Mee. 
Ns ber, mentionet16th Feb. 1687, whether Melſeter ought to have deduction of a per cent. ſce- 
| * ingthe wadſet was conſtituted in 1639, when the annualrent was at 8 per cent. and now ſince 
1049. it is 6 Per cent. Alledged, He dught not, becauſe, being a victual back · tack duty, the pr ne 
Wi it is uncertain, and may ſometimes fall to be within his annualrents. Sec act 251. Parl. 
597, anent victual- contracts. The Lords, on bill and anſwers, and Redford's report, refu· 
Br oo to allow Melſeter deduction of a fourth part of the victual back · tack duty, upon account 
| that the annualrents were cried. down from 8 to 6: But ordain the parties to compt for the vi- 
* the contract of wadlet ; at the ; of J. 50 ber e 1 8 the date of 8 
al 
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ing a deaconry, or corporation: And ſome think the Baxter's.ſeal. Thould be alſo caſſed and 


2 ſummons vis ordinaria.- The Lords refuſed i to cauſe hum, = 5/6 CO bp 2 


Eodem die. The Dake of Hamilton Vain ag en, A. 1 of 1 N 1 1 ö 
. Counteſs Dowger. of Callander. of che lands ae as as mentioned I 5th * ecember th, A 
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OY ill; "for 1 — e ge was N Sr A Minor, , why Was 5 and pets of a was "mal and 
_ Hot gar, 3 and it 1 18 preſently: | "Vid, 9th. Feb. 1688. 2 Fo 


e ' Lately of Carbe Phe Lords, on Carl 407 ag cp find the reſolurive clauſe: I" IrFitancy 

= 3 not Gee to to the clauſe. de non aliznando, but to that for not payment of the feu · duty: 

EE 7 235 notwithſtanding that the term alligned'\ is already elapſed, for proving chat a great ſum 
E- > 3 8 _ ns given for the compoſition. eo nomine, chat the right was 7 7 —.— with an irritant clauſe 
eee enen ad een vexationem, allow the defender to adduce his witneſſes, and 

1 0 prove. the ſame berwixt and Tueſday: next ; ; and in the mean time . e 

5 | And declare K 5 will allo what ſhall be proven in manner forefaid. 

„ TI . die. The Earl of Artan finding his rents of North - Berwick /arreft« y 

1 48 46 25 = Cramond, he procures f rom the Prefident x warrant to the Cle of the Bills for 
* lettets of looking the arreſtment; and the” che Prefideit- prefſed bim to He but one of his 

1 _ Tervants, <anrioners, he refuſed, ſaying he would find caution to no ſabje&..” - 4M 

; We 7h Somer vell of Drum's ſon, agrees with him for His right of Coltneſſe's dere, wi fab YN 
b 25 = gi og SO ARID ' and ye; Mou Z. JOS: e for wy tho” Eonelle” . Mother 

x 2 =” 8 . „ 3 

5 „ J 21. 1687. Fotheing Roth of Pont * 8 . N. rtheſk, Finne To "MN 

. 3 5 . =; own June 1687, was reported by Edmonſton ; and the Lords find” his charter, 


gives him a fa 


1 every boar that paſſes by Brughty-caſtle, once belonging to the Lor 
1 . on the rock, and garherif 


g bak on his ſands, if 0 be he had poſſeſſed 40 years 


= 


wn cum piſcationibus, a meer liberty ro! fith. 2 11 1 it had meant. a dury out of other folks 
di ats,. it would have been ſo concerved.” 346, This cannot introduce a ſervitude upon my 
anch or renants, not being exacted on the land, but at fea 
V . patientia, to induce preſcription,” cannot be here preſumed. As for Clavers, he was 17 
1 "Years of t theſe 40 a minor, and fo they mult prove 40 years, before that 3 kes there were 
| + other interruptions. - Ponty was ordained to produce is charters: -* 
RR 3 die. ; James Nicolſon Bailie of Edinburgh, as aſſigney b 
rines Sir Jaines Dick, to compt upon a ticket given by 
5 _affination made by the ,co-partners of. the cuſtoms to Captain Andrew 
* . till all was cleared with (and then follows his fubſcription), „ James Dick“. A. 
2 . > To 8 This imported no more but till all was cleared with himſelf, being  Caſh-keeper, and 
E: : * mer relates to the other co partners.  2d0, Sir \William Nicolſon was es 6 — this 


— 


Dick of Grange, (for whoſe behoof Sir William Nicolſon purſued it) concurring with him; 
and found Sir Ro Dick's ticket implied an obligement on him to compt to the co-part- 
ners; and therefore, ordained him to exhibit his compt-books on oath, and to compt to 


: Ip RS” them * the effects of that affignation, which he acquired from Captain Dick. But he a- 


—_ "a ge, he was only to compr 1 for L. 12590 0 Scots, Which was the Toup at which theſe ef. 
= - were then valued. „ 
Dioden die. At PRIVY COUNCIL, the wither led before the Commirice 90 the 
3 5 ohnſtons of Earſhaw, do inſinuate chat they believe, they ſet fire to their own houſe them- 
faves; nk Func to vindicate 3 from the toro mentioned | ſupra 90 February 


RS. 
5 WS om Steil zives in Ke bill againſt Pata Wie Yetbitty, Fhar Door Anderſon 


Lea dns 1 
. left 
or OO M 

| 5 


Meir, under pretence that he had got the myſtery of; it, and an affignation to it from Ka- 
CC tharine, the other ſiſter, and that none elſe had it, has, celatd veritate by obreption, obtain- 
3 arid ſignature from his Majeſty, chat none elſe. fell it bur he, under the pain of. 
 * 1000 merks; and ſeeing the field of liberal ſciences is open to all, et vivitur ingenio, it is 
8 . _ apanit public good to monopdlize ſuch things, and to prohibit others; and therefore craved 


„ Rem 


5 _ of e to conſider the petition, and the rig hts of parties, and to report. 
But iF the Phy cians ſhould require the receipt, to ſee if wa compoſition be wholeſome, this 


U—U 2 — 
2 * Ws £ 


cient right and-rirle to preſcribe the aflize- 7 3 of dine fiſhes 
Gray, for their | 


and fo the maſter's knowledge 
ey by Sir William Nicolfon, 


him to Sir John Nicolfon, not to 


85 5 ai en was granted. "The Lords, on Sdline's report, ſuſtained Bailie Nicolſon's title, 


| an rt medicinal pill to his two daughters; and that Margaret gave the ſecret of com- 
) ng it to one Mrs, Haſty, who, fince her death,” revealed it to Steill ; and yet Thomas 


be allowed to vend them. The Lords of Privy Council recommended to the 


* ; would diyulge the ſecret, and prejudge rhe parties of their inten ed benefit. To aſcertain to 
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3 = = "Eodem dis. "George Gordon and Sir Jatries Dick of Prieſtfield his tutor ag Enn Rig 8 


by "virtue 'of that title; Tho! ic was alledged, '1mo, The Oe” cum Piſcibus, "was no more 
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| L * | Sar” "they had poinded ſome mares and cows for a debt of Broadalbine's, tho John 


F 8 the donatar? It was alled ed, the King quod his caſualities was founded in jure com - f 0 


8 — eee, — Wen dink the eb is nk 01 2 of Fella 3 | 
Anderſon's pills; and there were printet}lerreps- of publication-of his right ifucd out, di F 55 8 4 
ry all others. anden Melfortisexter, who had Lg money from Weir err 19 
1 Vid. iſt December 1687. 1 . e „ 7925 . | 133541 FE. ON = 1 Li 1 
IV. John Weir of Neu tun tipuiſaed, = extortion, ppreſſion "und falſlicod, that being „ 

5 | Sub-colle&or of the taxation under Duke Hamilton, he 200k three or fourdoliars from pars - ©} 
ties te take back his charge pf horning or to'connive at their ſuſpending ; Rudd hawing ac 
ee ed that others did it as well as he, was fined in 30 JJC incapable. 2 
of all verde truſt; But Cato ſays Fures \minores ſuſpendumtur, majores in nur pura ot 4e bi- 1 
> ount The great flies break the cohweb of penal laws, 4 Anacharſis obſerved, where ne 
ow ones are catched, - Dat weniam cer vis, verat Cenſura columbas; a8 Was faid of Marius 1 
1 Toa pafling e e 1 When they were ee n of gar ü . 
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The baabten ud allen of. Patrick Scor of Orchardfield 18 a _ 
1 Eouler, and Richard Preſton T nylor; her huſhand, for reduction of the ſaid Vance 3 0 
* / teſtainent, «whereby: he hadnominated the {aid Barbara, his nurſe, his ſole executor, which —} 
yas better! than 2000 merks ; 10, Becauſe he Was a boy little paſt. 144 of great debility 2 — _ 
4 of body; and ef more infiemity af mind, Which follows corporis temperamention 3 and. that 
e aten ad e JJ ⁰ his five indi- 7} 
and netefſitous brethren and ſiſters. Ade, Teſtaments procured by eitcumvention —_ 
Fas by force; extortion, or fear. of perſons ho have them under their power or influ- „ DN 3 
Þ F flattery, importunity or ſolicitation uſed on weak teſtators, are IT and null; „ 
where /ibi aſctibunt legarum, vel teftetorem probibent teſtari, they loſe the benefit as 3 
Ws And here: the inhanced'the defunct whotly, by keeping him in ber own: hoaſe, and 
8 rnd to his brethren and other friends; and when he inclined” to renew bis elle „ 
mme Muaded him ; and all he deſigned her was only a gratuity. Theſe are grounds  - 7 
ng oſtaments i in che Fw dere and ſundry have been annulled on — N 925 a i 
Pari u eee Bere c . Swine burn and Gndol- 3 
flattery are mull, if che Teſtator's judg- 
1 mall, 83 eee Peer 1 ae it proceed from duch as have the: one 
Tee of the Teſtator in his ſickneſs, whom he fears may deſert him, as this nurſe was. 3 
le was heard to declare, ; that. he intended: not to.arong his neareſt of kin, but only. 10 W 
= token to his nurſe. And an act before anſwer was craved for proving thir circym- RY, = 
| 'H |S 'of dote and fraud.” Auf fwered, 6, They opp d che teſtament, Which was made by 5 Y 
e Mvicey, and ir anne be Ka away 2 fach labrick prefumpitions may general qua- | 5 
„ Hficarions of frand. Let the Lords (referente. domino" Caltichill) allowed before anfwet.a a 
Xt "= mutual probation for examining all parties, for expiſcatiug the matter of fact, and if un- 5 5 
Warragtable prac ices were uſed in eliciting this teſtament. - See Lady Innerleith's cafe in pe” 74 
„ ; 5 Ko Bag e 1eftamentis, ee a ee witneſſes if the teſtament was a W MN: 3 
© "Bode die.” The Lords: adviſed the «Aion of Fiulie 3 oy the Ead. 5 Brdadalbit 5 
e John Campbel, his ſon, againſt. Sinclair of Dunbaith, Dumbar- of iggs. Sc. 


def had a diſpoſition to them, aud compeared at the market · croſs of Thurſo in Caitlinels, | 05 ol 
. offered to depone on the verity of his diſpoſition z which the Meſſenger: refuſed to a. 
i becauſe, having required him alſo to depone, whether the faid diſpoſition was for o- 
- " Herons cauſes, (being from a father to his ſon,) or if it was fimulate, only to ftop, and ob- 
HER viate poindings, be refuſed to make faith, alledging the Meſſenger had no power to put 
fſüuch interrogators to parties, but they behoved to be tried in a declarator, reduction, or 
1 other ordinary action? The Lords f und the Meſſenger's refuſing to take his oath on the 
Aiſpoſition was a ſpulzie. But it were fit ther the Lords, for clearing the Lieges, would de- 
._ termine the point, how far a Meſſenger” tn; Seal may reach in trying the fimulation of 
_ all ſuch diſpoſitions produced before them. 3 ſe all F on the produttion thereof —_ 
Ry "be Kopped. Vid.'25th January 1688. 
Ju 23. 1687 In a caſe between Geo ne Mariſhal Wan r in . and A- 
55 Jexander 'roikſhank, about the liferent-eſchear of Mr: Andrew Burnet of Wariſton Adyo- 
\ "care, it fel] to be queried, whether a creditor. who has inhibited before the bond wheremn — 
the liferent-eſchear falls, can reduce the ſaid ground of the horning, ſo as to be preferred 


* 


wum, and was not concerned in the diligences of cxeditors 3. and, rill the late act of Parlia- - 


ment in 1686, inhibitions did nat Prczudge eee Bur, in 1 oP . 
eder ſeems preferable. e ORR} 
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6 1 Trot, ae 5 Fim, 8 which: he: pews not. 8 prove;: nay * 
1 0 leading witneſſas, who: would not ultroneouſſ appear to prove * 
objections. The Lords granted à diligence ; tho -cheſs« jections uſe to be ſum ny: and,” 
8 5 15 verified by the parties oaths, or otherwiſe... Ge. 
1 WP CCC John Eles having eee Aieſton, to be holden baſe of Cop | 
„ . Tay and being now dead, and ſa bis: Gn ſucceeding. alfo to him as heir. of tailzie, and ſer- 
WW Hop w : ving himſelf heir, he donpted how; to be infeft, being both ſuperior and Vaſſal, und i he. 
3 could dicect : precepts to infeft himſelf? On a bill given in te the Lords, they irectec 15 
Ec N | _ coprs to the Sheriff of the Shire to infeft him. But thereafter the Lordh found he needed | 
muna new infcftment, bur that his old one eee e _ IM | ctour conſol dated 
3 Petey with the ſuperiority without 4 ſaſine. Ne anions e 
DdDoden dit. Auchinleck of: Balmanno's procets homas Manny; Glendoik. 
| > adviſed; whether the Commoners between: W thould oy examined as to the tei | 


E 7 1 1 ie e an of ſale and the price, a8 was, d he of La. 80 5 
ds w ally en erer the. Chaneelie Wer, 
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© 5 __  the'Rarl of Laaderdale. The Londs were eg 
3 _ to give bis vote. but ſem for the e aud tried what they 


2 


8 Ju 26. 1687). Sir John Sinchair. and the Earl of Southeſk having nfiſted Their . 5 


3 = | cliyavor againſt 5 Earl of Broadalbine, on tis back bond a8 rere 12th July: 1697, . 
|  _ an@that the-real right of Caithneſs was aflected: with it, and wirh Innes of Orcon's _ 
= : 5 . pe and the property/tranſimirte wich that burden Lords declared in terms of the _ 
1 Braadalbine s Lawyers declining to anfwer.- "Ha eee on a bill this was ſtopt- 1 
„„ bo” Ju) 27. 1667 This day the ee the Duke of Gordon, and the Marquis „ 
ee on a lerer from the King, are Hamilton as Knights of - 1 
5 or the Thiſtle. They gave their bath: Fopiſh Willa N * 11 Mar arquis * 
"= Athole ſtumbled a While to'c 2 . wi SR oe oli ton A „ 
Faden die. Duke Hamilton Purſuunnng for non-entey, f he al od 
2 of tlare konſtat and faline re — they were loſt. - The: Lords, 
” Notary i pies ont examined. nene they truly 


3 det e Balmakely, N a ox -of...his. wgre M Mint — 
"i 125 ray, his Lady, an Aae Jeg o E. 1000 Scots out of his - 
re pe roy beſide: her matrimonial proviſion of 1800 merks out of (Gallera; and 
the . a poinding of the ground, it was alledged. for Sir Alexander Falconer-of Glen: , 
_ farqgu har, Who had bought theſe lands after her right; Ine, I hat her's Was Hale, and bis 
Taler, check wich poſſeſſion. , Her's was: denatio inter virum et unbrem ſtanie matrimo- 
nio, and ſo revocabſe, and de 281 re vok ey oY e ition to Glenfarquhar-. 30, That 
d bruiked by appriſings and preferat Anſwered, To the f, Fhat her and's 
poſſeſſion was her's. 24a, ory.d jon, de falling then do an eſtate by 
the death of her ſiſter bd 6 _ it ee that clauſe, {hs only love“ and favour, 
yet it being prior, it muſt ſuſtain and adminionlate it; and per Ii. penult. er ult. C. de donat. 
Fee 'nupt. the huſband is allowed augere donationem ad modum augments dotts.—Bur,- by the 
Novels, a preciſe equality was introduced betwixt them. This being reported by Redford, 
the Lords found the narrative of the bond of proviſion granted to The relic}, bearing tor 
love andfayour, does not take off the relidt's. ee that the "right is, femuneratory - 
And before anſwer: to that point, if the huſband's. poſſeſſion: ſhould be holden to be the 
ED. _ wife's poſſeſſion as to an additional proviſion granted to her, ordain any former practicks 
relating to this caſe to be produced: N E anſwer to that point anent the Hecedli- 
on which Sir John Falconer had by his Lady's ſiſter's portion, appoint the Lord Reporter to 
try, if theſe ſums which fell to him by his good-ſiſter's death: were heritable or . | 
and if the ſame were diſponed to bim by his. Lady, or not: And recommend to the Lord 
Reporter to hear The: parties on the laſt alledgeance founded upon Glenfarqubar's other 
real rights and diligences affecting the lands prior to Sir John Falcoger's fights, if theſe 
rights were acquired by the huſband prior to the diſpoſition granted by hin 10 Glenfar- 
_— for them they would alſo aceteſce to her... ee 
Glenfarquhar gave in a bill againſt this, offering grounds of law why e dent ſhould - 
not be admitted to be ſuſtained. and proven remuneratory, contrary tô its wn expreſs nar- 
ho rative of love and favour, (which is the r to a cauſe one rous,) and eraved it might 

Alſo be remitted to a farther wan as e the KT Panta FER he: 00 * 
end on the 28th of uly.- e . 

As to the huſband's s poſſeſſion not being. the 1 in additional} Tr nag See Stair, wy 
| December 1664, Lady Craig. And as to onerous cauſes, things are now come. to that in- 
 terpreration, that if writs bear only in their nartative onerous cauſes, and make no men- 
tion of ſums of money received, it is not repute fully onerous, but meerly a falſe narrative, 
"”_—_ pi as the wolt pare * narratives on" write now: ere. See Seats 18th 1 by 1667, Lady 
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ale 4. | 'John- "Try Ns: © Nees having t wiſcd print che proceſs 
"a Malloch, "wherein he brands him as a cheat and atx Rob 
Lords, complaining . of the abuſe and defamation. The Loft 
give Rim a reprimand, and ts cauſe bim crave Malloch pardon; and, in regard he ab 


3 Se te be ebene and impriſoncd, and ee bin of is ae s a. ; 
© Advocates n 14 t 


Bodem the. ; PT he . gives tn 4 ball; reprclyining, . the” He bad. an 7M 
1 fortune of: 100,000, merks; all that his curztors owed 5. im When be Was ät School 
and Colleges, was 1000 merks by year; and chat now bem 

5 1 he was to improve hiniſclf in ſuch qualities as ſuitecd a Gentlemap, and reſolved * 
Träyel Abroad; and therebore eraved the Lords would authorize his curators to advance bim 


money; keeping within the atmualrent of his ſtock, for preventing his borrowing of mo- ; 
1 or otherwiſe contracting debt with Merchants, c. who would not refuſe him ware ; 


ei in a bill to 2 2 


minors te unfrugal courſes, againſt which the. S. C. Macedonianum Was — 5 * 


Phe . rds ordained the cũrators to give him 200 METS 7 annum WIDE he. Nail Within 
uh Sent, and when be Weng abroad, JON mer 1 2 
— warrant.” - „ N g 


n Ayton'of eee 7% cadet aga 


9 1685 being adviſed; the rt Arno bs: mink 19 . 10 0 75 5 ad re e 70 . 5 7 
0 keſtorè the goods, (tho* that concluſion was but hy, e to $i nay fag and* . 


8 TELE, Ne » 


ae In -500 merks of expences of plea to the 
ee, de. Alexander Corſar in Dyſert Ag 
George Gowan Writer, pretending the 


| | roſs . to in an eee out 5500 it. e a "en os, or the - fo1 
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o . | 2 ED Fo . 
ay works Wilen Sharp to che Hyſlops, came in place of a fo 


- him I their father, and which was afligned by him to them, and was e n 


witk 500 merks pay able by him to the by Smart, his oye, and that therefbre 1 it oug t 8 . EY. 


ww burdened'i in the ſame manner; and therefore declare, and prefer the purſuer 8 to e 


aid ſum to the e of Richard HY areciters of this debt, being” in e Tl 8 
| Richare's -own right. RY: e eee 


- July 28. & 29. 1587. The Duke'of Hannes 12 Me. John Elles 4 - 


Jon, an 
Sie James Hz 


Poned againſt that decreet, as pronounced in vacance by three Lords, having a delegation” | 


from the Sold without reporting to the Whole body. Auſivered, The deereet was pro- 
naounced in ' Seſſion, and the ſeeing it extracted was only. remitted to theſe three Lords, who. 45 
bvbrdered it in vacance. 2db, That the Duke's letter was not conſidered. The Duke op- . 
poned the decreet. For Squire Hamilton it was alledged, the decreet was yabſence quoad 
„ Dim, for tho? there was a bill given in, in his name; That was only done by Mr. 
yo Hes, and he denied that he was preſent at Robert Hamilton's deponing: And the Execution 
Ageinſt him (being then in Ireland) does not bear that a copy was left at the market · croſs 
of Edinburgh, and it was not ſtamped, and ſo was null: And if he as apparent heir was not 
: Called, then the whole decreet fell, as was found in the Duke s caſe with the Lady Callander, 


-  I'6th July current. The Preſident anſwered; Theſe were good objeckions and nullities 


naggainſt a horning, but not againſt a citation on a ſummons. Then: farther alledged, that 
_ the deerect was null, becauſe it was not proven when the Squire's father, Sir William Ha- 
milton died, by whoſe death the non · entry began. Anſwered, It needed not, the heir's be- 
ing unentered being a negative, proving itſelf, and ir was not denied. Thir being alledged 
to turn the decreet into a libel; it was then farther contended, _ That non- entry is Odious, 


ett quavis probabilis cauſa excuſat;" and ſo, on the 25th of November 1672, in the caſe of 


Fes the E. of Argyle contra M*Leod, obſerved by Stair, the Lords had found the full mails and 
duties were only due from the date of reducing M. Leod's retour and ſaſine, which as long 

As it ſtood, excluded non entry: And ibid. on the 8th of December 1671, between Black 

and Flies, the Lords found Elieſtor's infeftment from the ufurpers ſufficient to exclude non- 


entry; and the 12th'a& of Parliament 1664, anent judicial procedure in the Engliſh time, 


. ; | EXcepts the rights of private parties. 240, Elieſton was infeft by the Duke himſelf, and 


tho“ the Charter (the warrant of it) was cancelled, yet the Duke's letter allowed him 


co take ſaſine; and Robert Hamiltons oath could not take his infeftment from him; being 
ur 58 ingularis, and not e the man, of 150 depalitagon, bur only ex 


auditu, ; 
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Within two years of his ma-. = 
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nilton of Maner-Elieſton. This is a reduction which they had raiſed of * = 
1 Dake's declarator of non -entry, mentioned 12th March 1684. And they craved to be re- 
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more caly and favourable, i in our law, than by the PI . Where, after er . 
a, the whole. rent was due t the ſuperior, on this fictit ous contumacy, tho he ond 
never interpel nar, Res the yaſſal to enter: Bur with us be has:nothing but che recogred 
; We 15 Ferpel -by a ciearion. on a general. declarator 3 that Elieſton was. « Lawyer, 
fs _ ha hy AA could not pretend hong. er, producing. the cancelled al 
5 as 2 g in his on Hand, The Chancellor deſired to be d eclined : in this e, as. 
"aL 1 EE No 8. 1 by in-law, tho! he favqured Sir James. As. 2 Papilt : But the Lords 
hig grer dhe adviſing it till Noyember, to the Duke's great diſſa nv and recommend. | 


99 1 . 5 
"nt el. 


ec eo dhe 1 10 LOTS 8 in nh mean e _ wee fo 

fxg | ied KATA 5 4 eee ede 8. e He brakes not on 

SP nen den cooform his ig — o the preſent Dutcheſs, he had acknowledged that he. 
Weg 1 thereof from ke Wien, whichihe had Vitiared. Replied, Offered 
2 by che Datcheſs ayd;Dyke's cat s of calumny. that this b md: was but in truſt, 
0 exclude che fe queſtrators- Bel This -was aum aliet to. the: Duke,. and ſo he. 
could noß depone thereon. (not, being then married 0 ber,) and. 8 would not. ſuffer, his 
_ Lady to depone-to his projudice. 7 riplied, Her oath was craved;: not to conſtitute a debt 


on her huſpand, but 70 Ag, from ne. The Lords, on Tarbet's. e, 8 them 
1 70 c TIER at 1 of, tale my; ng diffs | FOcu- 


et IHE Duke * 


8 85 b 1 1 


Ballantine Keepes. of pes FI s 5 = 
nd on a chartet and ſaſine from the late Argyle. | 
41 af Arbruchel has on oath declare 

euern, It 4180 APRON; that Sir Colin Was 
e nd. his, charter a could not 
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"Mr: ; Chl Howe of Aeone, as 2 1 . Sir Willem Par. | 
55 > hk reg bt awi arl of Mariſhall, (mentioned 20th De: | 
„ 1663) nlaits again 2 James eich Weiter, and it was debatod whis _. 
1 e 2 10 der, George Moſman and Wilham Paton, «heir pill fink Janer 
, -, _HgOUer. was The craving up. the goods diſponed by her ſince Jhe had taken eeſßo bong- 
5 rum on her e e the {aid diſpoſition, and that ſhe ought nor. EY e cell 
The Lords ordained her to. be purſued by way of action. ES 

= 67. Leſly of Balquaine, a Papiſt, is made a Privy. Covilallod? n 
. ee e, Prettongrange's ſervant, purſues Sir John. Ramſay of Whitehill, Sheriff. 
Ss 2 0 te ot Eaſt 1 for oppreſlion, in holding a pretended court at Cockeny without 

„ 1 ar Fiſcal, and fin ing him in 100 dollars, far above his juriſdiction, and for detain- 

| ng him ft wats. carcere in Seton, and putting him in the i irons and thumbikins, tho' torture 
belongs © to the Privy Cguncil. Anſwered, That Sir John Ramſay had alſo a recon- 
gam him, for tearing Papers IN: diſcharges he had given, and. for. ROOT, 
Ra le 7 the Sheriff officers, which _ e crimes, 


— 


gt at | the e e, eee 4 well as as in e and Le & +1 
3 Fiſcal. or that. Sh «ts and he: was nor eget to 


„ 


1755 fn | = nh A 5 0 e pry rs ing that. -: The x hi Ee — 
N fron hi to probal ion; and at adviſing, were clear, that 3 Sheriff depute, nor no inferior 
_ could. ple; torture; and that Sir John Ramſay had exceeded his power: Vet, not to 
deen the { zqyernment, both were called in, and Muir WAS rebuked for his violence, 
— 5 Bir os va Tory: : e A power with eee mode eration, and to reſtore the. 
4 "Wt, Mo, oh Anne ge re "raiſed letters before. ide Privy Council eit 8 cok. 
. | clair Writer, for defaming her in ber honour and chaſtity ; Thc 
FRE _ her, = oh ating railing letters of recrimination 3 Mrs, Anne, for. rehearſing. vile. and 
N | opprobrigus hs — — Per. This was agreed before a publick hearing. 
eee. 2687. At PRIVY COUNCIL. : the Printers and Bookſellers of Edinburgh are 
| 10 eg to declare what books they had during theſe twelye months paſt imported, 
or all and to produce their catalogues ; becauſe the Chancellor alledged they had 


pgs ee 9 eee, 0 is kkdy, wo Gilbert . 
| | | Travels, 


"pn 10 24505 nl all of heh: chard oh int or gry mie e a * 
ap] robation from The Chancellor, or the Arch iſhop. of Glaſgow: But: James Watſon; the Po- | 
1 Efinter in the Ab 

_ avhat they pleaſe: as aint the Proteſtantz. + . . 155 75 75 53 „ 90 5 f << . 


5 eee e orlier/private' houſes, and ſertle their meeting-houſes and their; miniſters 


di cauſethem ene wo the Cha Th 
1 preſently: grünt. | TR at | 
. 1687. At | 


I RIVY-COU 6 the Mlaſter of Balaietino is ie 4 Pri- . Bro 
3 1 8 Egunſellor, 00 4 leser rener King, procured iy 15 pe" orig ron 
1 : 5 2 25 11. "the: Kit by OT RPA . 2 . . FS 


FFF 

1 4 III. The Mint -houſe. is eſtabliſhed and owes Whatover pe or bullion is Siren imby | 
"BE Setting 8 pieces, paſſing; a eee enxront' rate ber more chan” its. in 
Trinßick value, he gains one per cent; by it; and part of it loſing 
hieb they retain: nothing, : the:Mi int will be eh rs = the King's chene arches 


* 
of 


lot, hs op eres for theſe THEY! 5 


1 W 6 
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"Sir r William warp Mater. r 
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; 5 by th 1 This-is ro ſtop! all pate | . Jack to the Devon f. . A 
„ ede e pK iT 195 e , TC 7 2096 gm; wo 
eee 29, | Fire Ductieſof K auderc ei e for 4 Hot, 
15 5 b Ape h ber, nd Ink 4 way ors 25 of Lede de wf dhe Was 
___  fiferantrixiby kack. By an inventary--of..papers;pradueed- by N on ab 
Tleſtef's exhibitionud deliber andam Against her, it W e e ced 5 
|. = bone, ande had 4 7 ee the greetz: dig fit, 
E's "I September: 1. 1867. Sir ein Cochrane and James eee from London to Edin. 
7 da to negotiate with-rhe Preſhyterians anent taking away the penal-laws: doth againſt | 
themſelves and the Papiſts; which the King expected: from them in-, gratitude. Some of 


= . them were for it, imd other E rather to loſe cow -ndulgenoe-chan to bay it at 
e price. 5 | on ALE x. 27 ETA) "fy 4 7 1 e 1 71 7-179 9, 


mo 


© September 9. 6 . The 'Toxti-Gonncll-of Edinburgh e A PopihQuiiſtr in He. 
net Hoſpital, to / teach the children e Wee Fn anger 5 The Un 
75 of Oxford afts/atherwiſe.: 1 1491854 
I. The Town- Council give Sit Janes Rochezd, "choir Clerk; . 
"pains: and ſervice in the Town's concerns at London, beſides his charges there, which are 7 : 
E to berevimburſed him, poly ce prend he was a TEE when: hex ee of * 
. St e 
. III. They refaſed. ieee three-out-of their liſt $02 fn, thet by a rmer at; ra- 
übe by a decreet of declarator obtained thereon, ſapra Feb. 28. 1684, chey were 3 
de; its 220 gave them out other three, the firſt fix being fuch as did not come te church. 
"If September 16, 1687. At PRIVY. COUNCIL, ithere.is a letter read from Melfort, by - 
8 "as King's order, ſtopping all the elections of Maꝑiſtrates of royal burghs in Scotland, till he 


. 1 declare his. further caſure by a nomination, haze. x in ne ag Tn 5 40 which lat 


4 . * 


+ 1 EY: a. 


9 Oober 5. 1687. At the Committee of Privy Cont, an abt i is add agel geld · con- 
5 ron und that the Preſbyterian meeting · houſes obey the oondition of the King's in 
. and preach nothing againſt the Government, and alſo give up! their, Preachers | 
„denten wirh the time and place, to ſome Magiſtrate or Juſtice of Peace. Ft, 
OHober 18. 1687. | There is a proclamation of Privy Council againſt {ALY $keills and 
„n three hill Preachers, diſcharging all-field-conventicles, and ing L. 100 Ster- 
1 reward to any wo ſhall apprehend them. Vid. iſt F ebruary 1688. N 
* Eodem tempure. w Preſbyterian Miniſters have a kind of meeting or affembly : at Fan- 
burgd⸗ where they lay down rules for providing Miniſters to preach in their meeting · 
bhouſes; and received in letters from ſundry places, craving Miniſters to be ſent them. Mr. 
* James Kirkton being deſigned. by them to be one of the Miniſters to ſerve at Edinburgh, 
aud he finding it a great coil for one of his years to lecture and preach twice every Sun- 
dux; and once in the week, and having an invitation to Newbottle, declined it; and they 
2 diving to uſe authority, he proteſted agairiſt their power, they not being a judicatory, 
, and chat his former periſiioners, of Merton were not cited _ acquainted. This made ſome 
og. L. e 9 "oY e animoſity 
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be named Sir Patrick Threipland. Wet | —A 


1 e Bockafe the Preſbyterian Miniſters did not attend the. Chancellor 45 4B = 
2 825 therefore they. are diſcharged to make uſe i We \chapels.or bells, on this pretence, - . 
_ that che trades could notſſet cheir common houſes, they being the King's, and ibat the _ ; 7 5 


Ay, and give in their names, as the act of toleration ippoints : Bat the Jefigh” of 55 * 5 55 
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ly; 


| oppoſing the King's deſigns. Vd. zd November: 1687 


Can riſe: 7 Tad e 5 : 
1 | e ames Stuart A 
. 1 at Nelfort us accuſed by Arran'of-treafon;” and was put in the Towerz and the 


8 $i A1 WR be took in none rhoſe "wo e ee 


he had rh, and advertiſement 


ers; 8 25 0 0 or pre. r That they: thanked his. Majeſty for his to. | 

Ins but if they behoved co take away the laws againſt Popery, it were better to want 
8 And any that conſented to it, Zecharial?s ing el ef curſes would onter che houſe, ang 
eat the ſtones and timber. Tarbet propoſed to the Urkr ) Council, 'that be ma de culled, 
and; venfured: or Presching edition, and raiſing up'3 *OUL 8 in the-poojle's —_ and „ 


Hude tempore. Thie Provoſt of Edinburgh 


ocate, for affirming in company, that the Provoſt had vented it as 


| that he might gie bis author; he preconded he did not rentember's Det. N 
alter ſome ſharp words between the Provoſt and Ja ames Stuart, he was liberate. 8 
© Eodom! Yempore.” Mir. Alexarider P. er nor of forme Bone hend. within the . 
1 0 nh bang e 2 ff 
on's ſons ed it, as rejudicial to the Royal xchange uilt by their bee! » £ 
for whole enruuragement aol ts defined; char none ſhould: have the — 
Se ber he. '- Afſweed, This were aguinſt che nature of domin 
——_— his own properry as he Pleaſed 3 which in never repured 0 3 n zmulationem bi. 
uin many caſcs property o enam publitum'is'reftrained 5 and Mr. Alexander = 
ee Bot the DONE landlords in qhe-Parhamont-coſe condemned not to build before 5 
| "The Town-Council ef Edinburgh faund they could not impe 


lors Exe 


* 9: 1647 Ar PRIVE-COUNCIL, ing 3 n | 

Job 8 „now one of ebe linifters, for the expreſſi. 
ons mentioned, 18th October laſt. He was dealt with to retract; and finding him obſti- 

date, it was not judged fit to make an example yet of the Pre yterians, till they ſaw. what 

would dog therefore he was continued, wich s reprimand. - But a neu letter from 

a Was read an che a ad of November; ordaining bim to be pannelled crimina 17 de. 

fore che Juſtices/ for this R he 18 tho“ 


. 


impriſoned (for he would not fly, tho“ 
and a übel is raiſed againſt him om che 1 324th, act, Par- 
Hament 1384, act 1011 585 5 the Hrivy Council's proclamation in eee 1 1686, apainſt 
leafing-makers;-{orduined to be read by: Miniſters' quarterly; and on the quality 2 the 

ge toleration and indulgence to the: Proflyrotians, t they ſhould preach riot 8 — hing 
"that might alienace the hearts of the people from the King or his government,” nor 
dle with his proceedings: And, on the firſt of December 1687, the King's Advocate 10. 
d ·o che Privy :Coutcil, that, before he ſhobld give him an indictment, he might take 


recognition of the witneſſes who! heard. him ſay theſe words. This was granted, tho“ 
„ for at firſt, Dr. Hardy boldly: owned what he had ſaid, „(till he was intreated by 
- His brethren to pat them to à proof, und it is the Preſbyterian princip le, that idolatry, 
even under. the Goſpel is puniſhable by death, and that Popery is feb? and fo they. can 

never chink but laws againſt: Popery are both juſt; Jawful and: neceflary, - ade, He craved 
| That Sir George MKenzie might be alſo adjoined to him as purſuer in the proceſs, for he 

foreſaw ſome hazard to panne — 10g man for owning che ſtanding 'laws, and that ie might be 
_ called at another time treaſon to impugn the authority of the chree Eſtates, and the legiſſa - 
tive power. But the Preſident oppoſing it, it was not granted. On the ;th of n 3 

> Wirneſſes were examined at the Criminal Court, on the , Who did not 


| : prove thejpxpreſſions libelled, but others: Several deponed they did not hear him, becauſe + 


preached ſo low. He himſelf in the general ſaid, he conceived he had preached nothing 


but what was agreeable to the Word or os Ar of the 150 and ids duty to: the King; 


for he had fuffered for the King- 
On the 1 gth of February 1688, be was  panneled, and they: infifted Aust win for 
chen ſeditious expreſſions againſt the fag [of having the penal laws reſcinded, viz. 
that he was ſorry others, (meaning the Papiſts,) enjoyed the King's ltberty and indulgence, 
decker as the Preſbyterians; and that n6 Preſt erian in bis principles would approve of 
It was alledged for him, that, by che 2d act of Parl. 1668, ſpeaking of the King's ſu- 


\premacy in Church matters is not trenſon, but only arbitrarily puniſhable.” '2do, The ex. 


had no ſedition in them, ſeeing he might regrete, that Socinians rn gem had 


; bert ty to vent their doctrine againſt Chriſt's Deity, &c. The Criminal Lords took the 


courage to find the expreſſions libelled not relevant to infet ſedition; and therefore aſſoilzi - 


ed him from the orimes libelled, and Iberated him from priſon. He had freedom all the day · 
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1 as uſe is, the Oe x re 
©: their Chambers. Bannockburn „ 


; Noventer 5. 4665. It was feriate with; the Lords, becanſe 


n t hy * ee Ky he! they TOM! 1 0 
" 7 51 15. v4 2 12 5 2 {1 22 . | . : „ 
Hen berate There W againlf Neben Muir, ſo 


iguet, hy the younger children, againſt . 
4 the, 0 Von, whereby the Loxds Pound bonds. x 8 
| . Log 8 75 ol payment wa ; 
v7 0 = e Lords ejected chis bill. hr en 755 5 3 pf 5 
| Nt 'Lo W 49 allow for, raking away a double . 3 
iſh form, but m See N n, %o prove payment Bet "I 
pr oa | ven b ER 
þ dock in our, gt Decihons, . l 
. his: hem the King's aut | 2 
Kebelkon; whereon he was condemned to; be haüged, Mor 1 
1 get a'remilſion, .. FUG ala h act 16865, ſuſtain 25 onfellions, rh 1 
vewed to the Aſſine, is Ar e tin the next! all ion Park nent, Buy he __ 
che King, and tecanted l.. . 


Mende 8. 2687. James 0 ei 755 Mes cn ue take out their- 
1 in che ſabſidiary atzen againſt che Lord Winton, 28 mentioned goth mu 15 7 5 
8 it prorogated h a bill till the 22d of this en ig ba other pro e Fg 
| moreloſed yet, and-ſo id nor rezand-the adyiling, | 11-1, 

Faden . Sir: William Sharp . Scotſcraig pu ues the ord | r and his Lady. 
dh vella an cf ſome leer fene, and jewels whic $064 in Sir William his ay 35 5 — 
alittle before his death, rei vindicatioue: Their defence was, that. they were gifted: And 3 
Doth abe libel and qefence were admitted to probation. They had likewiſe a 8 to „ 
them from Sir William, but wer did not ae uſe of it, becauſe, it was holopr nd. 

did not aſtruct its own date, and ſo was p elumed as granted in lea, which would make i Wo. 

only ſuſtain as a legacy, which was not fo ſafe for my Lord; becauſe, tho there was ga 
legitime due bere, (oſd Sir William wanting bairns,) yet he having moveable 0 that: e 
Be, more than exhauſt it, theſe would be preferred to this legacy. r 

Sadem tempors. Mr. Gilbert Elliot, who. was forfeited for coming h ul Argyle, „2. 135 
ving obtained the King's remiſſion, be applied to be admitted an Advocate, and Nang 1 
_ commended to the private Examinators, they ſtumbled to. meet with um el he firſt 
| bewed his remiſſion, leaſt ir might infer converſe againſt tbem. n NOTE” 

November 9. 1687, Was debated the cauſe of John Inglis Advocate, 35 ; Factor. for. 5 
Street and Jackſon, Engliſh Merchants, (who, in 1674, obtained decrect Me Maſon,) 
for im roying a falſe charge of horning made by John orreſt Writer, now in priſon. upon 
the ſuſpicion of this torgery, and given without any letters of horning or other preceeding 
_ warrant, only to fear the tenants of theſe lands beſide Calder: Forreſt pretended fon Ioglis N 
had done it himſelf, and had cauſed write the letter to the Meſſenger, and yet laid it all 
in his name. But, on the 6th July 1688, the Lords found; him guilty on the Fange „ 
as, and at laſt he eonſoſſed it. 2 

Eodem die. James late Earl of Home . deprived Yoko Baa Sheriff dert of the Menſe 8 
from bis office, in September laſt, a little before his death, on this ground, that he had regi- 
ſtred a bond in his Sheriff. court books, tho? the debtor lived not in his Shire, but in Eng- 
land; and by the act of Parliament 168 5, to regiſtrate writs incampetently is deprivation, and 
4 ne of 500 merks; tho' he alledgec for bimſelf that the bond deſigned the; debtor, now 

in Coldſtream; But that was, found to be interlined, and a mockery, for he was not dwell-, 
ing there, but only drinking in che Town at that time, which made it not forum comp. 
lens to him. John gives in a bill to the Lords, cee how ſummarily and. un- 
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WM 5 diere e ks oats FOO "ps 0 Lig the dependence, and till the diſcuſſing 5 
1 | the pen and reduction of Ane S But Was ca to e him, he finding 8 


5 caution to refound theſe emolyments, If he ſuccumbed. Then they red-10 give in adi - 
tional articles of 'malyerfarion apainft him: And be, cc ſccure himſelf, was getting a WOW 5 
Vit of his oice from Secretary Melfort. Jef Tee Sande Deciſ. Frif. bb, alt. lit. ul. 325 

"Eodem die Caldwalfes bairns; mentioned” 15th July 1685, havin bb oe © bill, Fug #1 

Pig, That Hamilton and Camming, the defenders, may be ordain ring in the valu- 

„ upon Their e xpences The Lords refuſed*it, and aj JoInted them % be brought in 

TL _ypon Caldwall's charges „ becauſe the -valuarion Was of Their” kecking, and INF: Would 2 

VV have deneßt PY . . 25th November cuftenn et | 

„ ber is 4 fetter by he king boek from Matort, to! che Opegerlos 20 

brother, to meet on the Dyke of N 's. accompre, and 9 to "ſpeedy pe 

WE + riod, which" Was eee kn 0. 29th & 29H. November current. 
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JJ Vorrefie'of Milabill,” Ties Alſtoun'? and other acti. 
5 tors of Ogilv Werte nge, their act on againſt David Scot of Hedderwiek being deba- 
ES. Gehl E 8th, was thivday adviſed * The" cafe was, int eee eee mar. 
=: {Urihane of Craigit's daughter, 77 His Tar e ed to the heitemale; and in 
E daughter, Booo.merks are | rovided- to her. 1 e t<*be only one 
3 27 85 Ae "marriage, and mne ra away With Franels' Newgranpe,'when'ſlie 


87 16 years of age; kor Which there was'"iCotneil proces taiſed;” New 
Ty great debts, Bis 'forefaid} cfanors' arreſt ms 75705 erke im her father Hed. 
3 and purſue fim for making forchtomih FW, It was alledgetF for him; 410, 
Ir was but a.deſtivar iqn 1555 fi 511 to this 9 5 merkzz! 

en if; "bar: 122 n, the Had pröven un 


E be di fot orher ile - j 
WE proven Without eee and 
8 thus difdbliged, ie Was nüt b ch pay it A ads; This eng op oviſion 

= E in'pla ace | 15 her t jcher, i fy hy was dee int mu 6, Hp | 


. . was abort? 15 
range being in 
| CARA 


3 mt — ere was no Ter 55 be 5 5 vrechtets Mold er + ths 10 
B | miltyal'catiſe; 'of riſe other; and tatiifally implied therein; and that 
1 0 s firong expreſs ones; as, 16, In ens eaſe whore all things 
== into annum. ; 246, Where i bond is given. for the price of 
1 „ yet, bY nature re, it mult pa Pe ihcumbrances.. And there 
3 viz. 2 ift November 162 "Lo. 3 28th June 1637, Galbraith; 
= 51639, Grahinn ; where the” alligney* to a tobher; the” arreſter; and the 
4 : ar 7 — are all 'foun le to ſecure it by caution for the Vite“ Iiferent uſe: And 
1 % 55. ir tit. r de jure det dein. 10, 12, 21 and 30 ews the Parliament of Savoy found that 
i -{ hufband's crecters could not ſo affect the wife's tocher Where the hiband Was poor, but 
1 Wich the Ml Meth wifes liferent: And'tho' dauphters” after 25 might marry withour 
| i” their father“ conſent, y et i they did it within that 8E, N was je 3 ex) een or . 
| "ET ct non. Tish tas dotare.” Perez, 0 fi. C. de dot. Pfei mum tt. 


een forthe credirors, This 8000 merks was a fpecifick chligewent and ſlim; and 
o not A niter deſtination, "226, They, as creditors, were nöt concerned to ſecure her in 
5 jeinture; 3 but her ider! might purſue the huſband; either to grant one, or they might 
rely on the Je al proviſion of a terce; and if the Had made an'ill-bargain, that would not im- 
: pede We who are her büfdand's creditors! lepally” to affect; "by their diligence of arreſt- 
ment, what was certainly his 'Jure mariti, ſeein It bore" nor annualrent; and that this was 
ſſeio found in Stair, 8th" February 1670, Cathearr. Jie, The Lawyers and deciſions cited, 
ec er being Where here, 2755 Jointure pt vided In a contra of marriage; where- | 
OW as there Was none here. /%%%%ͤͥͤͥĩ ˙ i 2h oregn OED ls. 
The Lords made 4 great rence if the Hoſband! had right to "this tocher by Welun- 
„ 1 con veyance and aflipnarion ; for then they thought it Was probable there would, or 
6 _ thould be proviſtons allo adected for the wiſe ſecurity; and where he had it only jure 
N . mariti, by che legal aſſignation. The Preſident conſidered as it a dangerous preparative, if 
mens ildren were babe from them, and that their huſbands or their-creditors ſhould 
claim the beneßt of [their morher's contract matrimonial; which, as it would render their 
daughters miſerable on the 8 hand, ſo it might tempt them o be undutiful,. and to dif- 
. Poſe of thethſel7es, thinking they cannot be deprived of it: And it were rational to make 
an act of ParHamient,” that they give bond to pay. Z. 1000 Sterling if their parents diſ- 
aſſent from kheix warriage ; hg: t jk children marrying within' 25, or ſuch like age, with- 
nt their patents ene, "ſhould loſe any benefft they could expect by them. At laſt, ha · 
Ving balanced all incotiveniencies, the ords found the proviſion -of | $000 merks due to 
_ the Lady Newgrange by ber father, the ſuſpender's contract of marriage, as the only child 
5 and daughter thereof, does belong to Newgrange, che huſband, and is affecta ble by the di- 
3 5 Iigence of Alexander Forreſter his creditor, the: arreſter; me that, during the marriage, 
1 9 nd wie” has no e therein oye: ve * 5 bong that, 2 85 the — thereof, 1 
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Aud. Duncan Shaw, the Lords found an affigney to a.tocher by the huſband had right there - N 1 

to; bit Win the n' of The: conditions contained in os Toes of marine x - ol 
| — _ andthe he-behovedito find ation ro take it in theſe terms. | n „ 4 
P 5 Boden d, At PRIVY COUN CA., James Gräbam Ad voce te; his f 8 . 5 


8 5 that kc 1 N to Font, 4 ee m FR 9 char ger, info vga 2 W 13 


1 de tis Maeſty waz read, and he was admitted, and ſworn only 


dee ot attending in che 
; ol cher ptr all, he has 


_ xcerns lie debt, he finding cnurion te che Lad t6 pay ber ch Aba in the event fore - MY 

1 conform'to'rhe-fums he recovers... And as 30.the-determination af the preference be- 0 2 
charger and the i en ber 0 the Ir of . 3 5 2 

lnding]'; oduced-apd* repeated nſpender, -ordam t 10 their | 

5 1 e o do determined *y the/Orilinary= Or 8 they d. 2 

ac zn letters; orderly; proceeded at the Inſtance” of Mexander Forpeſter, 4 him 5 <5 ol 

. furs; to the other creditors called JJ oo | + 8 
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mer two Solieitors laid aſide, 


3 . The { he 9 10 he death of the Earl of Home Steel; ” 

| 1 and 8 the annüg deliberand; + Mr: Charles his brother ph 5 
9 ngKvows Advocate, to be the King bea there during t 3 
M One Miller 9 Barder was: 'purſued,' upon it præſumptions -of Ani ating R 
Wo 2 ple, and threatening and boaſting ochers; but as they could nor get a n 
1 for a -Criminal Court; therefore 1 d him to "le in IO nn | xl 5 45 a 
19 . : . be a fhip to ttanſport him to che Ramations in America. 5 . 
IV. There is printed proclamation, diſchary ing the importing of ar apples, but French - | © 

8 es ; which was-mainly"deſigned againſt the Water "apples as Ane heſeſode .. 


. Andres Stier Merchant in Edinburgh, having not vn. ſtollen ſundry. e . | 1 3 
Wilen Grierſon in the Weſt -bow: when be Was his Prentice, but alſo. Having inticed and 


— Ledliced Andrew Gray, Prentice to Alexander Allan, to give him out great quantities. of Ls 35 

ion, indigo, and other goods belonging to his Maſter; 3 and told him that Prentices ought | | "= 

not te want, and needed hot compt to ' their Maſter for all they fold: This being at laſt | [8 " 2= 
15 1 diſcovered by Gra; *s confeſſion, there was 4 criminal indictment for theft,” and reſet of — 

theft, raiſed aga bim ; and beeauſe be was A. landed man, by hat 2755 ſome. houſes, a <8 
| bauen treaſon, and ſo he got his indietment with found 


And fearing that 
be would fly, mis Majeſty! s Advocate, and his informer eue the Council, that he 5 5 2 5 
Might be impriſoned. But the Privy -Couheil declined this, and only ordained: him to find a 
- caution to abide the trial under the pain of 5000 werks; which was not the value of the 8 
Kath and damage: But afterwards when he was imbezzling his ſhop and houſe, and Putting 
all out of the way, upon a new. application, they ordained bim to I before them; and 
. he fearing to be ſecured, did then fly, and carried much money and goods With bim. But 
| fone of the goods, worth L. 1 go Sterling were diſcovered ng feized upon at . * 
one of his cautioners. In the debate, fundry pretty queſtions would have ariſen, as 
1 he could be inſiſted againſt. as reſetter and aeceſſory, till Gray the principal 79 8 50 EN. 
firſt diſcuſſed. 246; If Gray, who was ſocius criminis, "could: Ve admitted a witneſs 1 "i 
Stier, it being laters et occultum crimen, where there is penuria teftium. 3110, There _— 
none but ſingle witneſſes for each fact, if this 2 1 18 0 could be conjoined to make up a 
full probation ? 44, Allan and Grierſon on the firſt out-breaking had-componed. with him, .. 
and each of them had taken from him a bond of L. 1000 Scots. This was threatened 
againſt them as theft - boot; whereas it was their on Soc, and they - had not then A ful 


; ; ; be and probation, as they have now. 


Thereafter, on the gth of December 1687, g the id uten Grier's ener bei 


; ng put 
oy ap at Exchequer, Alexander-Allan, the party damnified; craved it for his Iofs, and f 4 


or his 


expences in diſcovering the thief,” and recovering ſome of the goods. The 26th act 166 3 Þ 4 | 


allows reſtitution out of the thief's goods: Let The Exchequer; after a demur, Sifted i it to 


- Janes Smith the Chancellor's ſervant; and he was forced to compone with him. 


: November 11 1687. The Lords, to force the Advocates to attend them ſooner in 
"ahi morning than 10 o'clock; made an act, that for every Advocate abſent when called on 
In an action after 9, the Advocates Treaſurer ſhould pay 5 dollars zoties quoties. out of their 
public money, ing him relief and repetition againſt the party abſent. This wa 


. . thought unjult, to confiſcate- the public ſtock for the delinquence of a'fin gle member of 15 
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ath; 11 Mitultion ap bee ene, 1 Bec . narrie #him 15 an 
e of this eſtate, and brought a conſiderable Fortune with Ber, 24e, He could not. 
- exerce the reſerved faculty, 1 abi ef iampure legitimo, in his liegs pouſtie, iſe that cardi- . 
- nat law of deach-bed' Hl Ye fopplanted' fabh reſeryacions, which has bitherto preſerved Bur 
elke ſacred anCintire againſt wives,” ehildren'andchurchmen; und makes us die in \ 
16, Thetclauſe em in arriculo martis takes only effect where the diſpoſition containing that 


de is inade to an Aſumed heir, and à ftränger who I not aliogis ſucceſurus, and ſo muſt take ws 05 5 120 
us iht with all the qualities 7 5 


but an eldeſt fon. may enter aliunde; and ſo it To | 
WO t0'be exerced againſt hin in leb; elſe this were to exheredare him ab/que- login. '— 
- A reſervation to grant deeds'on denk bed, "muſt. be conftrucd of rational conſiderate: _ 5 5 
; and yot- where it isevigept h has proceeded by p ſhon, ſolicitation and Ta weltion, abs deb» - _ 
nogercalibus, Or that it s. Factum moſficiofi y cited thir De» A e 
dere in Stair, 5th: e 1663,” Nez rk, 3 * July: 1672, Ported; and 71 th 
. 2 5 Thar the law of dear bed is very fundament bit yor it has its'exceptions, where b 


5 des an "cauſe, vin arcleryedfaculty in Hege porſtis to alter etiam it urticuule ., 
7 Y which cxrtainly may be antes 1925 wy time when he is Bent ; cle this were to 


2 the parentaF-power, and ftir up ir Children againſt them; arid ewes re 

1 ſupra; z February 1687, Hepbacn; and the like was found 28th of June 166, 

a 23d June 1659; Douplas, 5 rden by Stair; and, in à natrowef point, the... 
found afather mit "del Hons fee, . given him in bis contract of martug — : 


r might alter 1 "I 

= ved: w iti year "and da day, and beſtow i on bis ſecond fon,” | Jul : 8 

Ai ph.” Death bed 15 Abe ag well diſpenſed with by 1 4 the M 
_ hy 4 . ende Wich Bye Uke elauſe; che one being as great a 3 2 


. 1 Eo orher:” And kekse end not be exerced' in [0 4 ſpetifica; as Stait obſerves, tit. 1 
Ain. 5 aud Kilt June 167) Hoppringle And we have not che 'nicety: of the n 

h who behoved either to inſtitute or Aiſinherir, nder the - Jai of | * * IE 2 
but wich us, a. father may difpone'! to any fon, Free 2 


3 | "fb e Roman au he could give the tronage of'a' * to any child he p dad here ö 
F L Mr. dez ander could not ſucceed to his eſtate 'as heir, becauſe his de was never bar, 15 
- "and fo the inqueſt could not retour 'nor an wer. that head of the brieve, od pater 5 = © 
10 dein El ifitus ut de frods 0%, The Deciſſons cited ineet not; for, in Hu ; i 


| 2 facult "noon gr dayſe. ine wticuls wortir, and only boxe at any time in his oy — . „ 
7 reſt,” eir could rep tight, zuck enter by another title, 'which Mr. Alen. 
= the pur cannot do here: And Craig'is' e of ſucceſſion to Crown, and net 
priyate men's fucceſſions ; being! in anſwer.to' Doleman, or Jefait Parſons's book againſt et 
. Jam &&'s a 1 the Crown of England. 4% It was not here an entailed eſtate, 5 — 
but all — 85 by old My, Alexander's y ue and induſtry; and the eldeſt ſon had _ 8 Ml 
Ven gaze, 9 5 the father was beſt Judge, and ſhould not be put to prove it I 
: 98 and Chrilt. in che parable” of the Labourers' has determined this . May I not "0 
3 : Wb my own as T pleaſe; I will give tothe laſt born as much as to thee? fie, He had 
hon molog ared this diſpoſicion, by purſuing! on it. ſince his father had Keel the W 
aud poſſeſſing the lands by virtue of it; and he is not totally exheredated'; for his father —_.: 
given dim Ur chalders « C Cage, and rhe Ierenr; 35 A pee his wife's * Was but incon. 5 * 
B = . 1 ; 2 
138 "The Lords baving on FR 24th of Noventver aviſed this RO they fouls Abe father 
= caſe'(for they would not generally decide i it in tota latitudine could not, by virtue ef 
Kis reſerved faculty, alter and retract his eldeſt” ſorr's fee on death bed, nor diſpone it then 
ti tlie Prejudice of his apparent heir; and therefore reduced the ſecond ſon's diſpoſition. 
The Preſident 'was not clear; in this. but the pluralit carried it; for they thought, if thir 
riferved faculties were once owed to be rl prog in leo, (which clauſe was firſt introduced 
_  andadyiſed by : Sir Thomas Nicolſon Adyocate) the Sab law of death bed ſhould be eva- 
- Enated,. and that: this was fraudem legi facere,. 90 fo eyery one hereafter would reſerve that 
boepetz and tho” it ſeemed to reſtrict parents power, yet ſuch a. faculty was ratheg a ſnare 
And pte judice to parents, than a favour, and was not to be deſire: And thMone, in 
EE ſhould reſervefuch'a power, yet on death-bed he would not be allowed either. 
to wrong his relict's s part or bairns legitime, and even ſo here by the analogy of law; for 
nd man can feſerye ro himſelf, that he-ſhall have then ſolidity ye judgment; without which 
* ought not have power; and in Keith's caſe he was a ſtraffger, and had no other way to 
b the eſtate, put by the difpoſtion bearing 8575 durden. Yer vere Mr. Davidſon could 
uot be heir, his N not being far. 
In Irvine of Drun''s caſe, the like oint falls to be debated, t wick this difference, that 
D s faculty and power is given him in the King's charter under the Great Seal, which 
1 + be, had exerced in Moers of Bis children of the ſecond marriage, againſt his eldeſt ſon; 
_ ing tho” 88 . non "OR Tory mona et nemo OO" N, ne ods in ſuo teta- 
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from it, and granted-certification in her. improbation of that comprißng.— T his: decrees . 5 


- may be found: null höre after, becauſe Anderſon of Hill's heits, in whoſe! name the com- 
7 Was led, were not cited, nur ſeveral of the creditors. for whoſe uſe it was led. Bome 
' Jalpe e priſing was extant, but that it laboured under ſome nullities and informali- 


6 dien would be diſcovered and objected to, if it were ꝓtoducedʒ and SOS - VA 
7 2 tenor was à more compendious _ 


way to cover all theſe. And ſome d 
Mx Leirmonrk's oath, that it was not'ealy even for "aLawyer;) as/a witneſs, to 
I Was a formal compriſing, as he did; bur all that in reaſon they could ſay was, that | hey: 
_ obſetved no laults in it. It weigbed with the Lords as pnfavourable, that if this compriſing 


. were: made up, it miglit cut off the Ker Lauderdale's creditors Ane, ond aks | : ; 


en die a bankrupt. But it was truly defigned -only against the Dut ches. 
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oy "with: chis-qudity, har if there were Children at the time of his death, ſhe ' ſhould reſtriet. 


* S Alen children anprovided or unforisfamiliate'rhe-cime of his deaths” but ſo it i: 
. de as the only child of che ae 4 and had the fee of the haill,- and ſo could not be ey 


5 it Was not his purpo ſe; when they marry, baptiſe, and bury, that the emoluments which 
uſed to be paid in We three caſes ſnould be withdrawn from the Readers and Precentors at 
the regular churches ; and therefore ordains theſe dues to be paid as forme ly; 
mould be no regiſters for ſuch baptiſms or marriages, as were kept at the churches; which 
1 Is. A ane Bot WT: this the morning Sn LD ne” Oey" exact N ſters 


5 Adachts name is but a truſt, and takes W we. "i denude of. it to the/xrue: 


it ic the half; and lie ſubſumes there was 4 child Jurviving the father: Auſwered, The 
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d unprovided. He had no proviſion from his father by any de- 
if ne iferencod all this houſe, then he had little or nothing in her lifetime. 


T being reported by Carſe, the Lords found that the exiſting of one child puriſies the 5 
ee of. the reſtriction! contained in the bond, and therefore that the mother ne . 


to reſtrict a; ee ren W oor: ate” 2 nes and unfon 
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y aſterwards gi 


den conan, to do it. Anſwered, What his father did in leis does not tie him, being 
Lords, from a pri inciple of cor 


wi „if e en Vat any time in his health, 


i to neee _ right 0 be 


| * dag 2 truſt: But did not ſuſtain his declaration in „ et Lal ell © os 2 
alem dice. At PRIVY: COUNCIL yſters and: 
= : - their ſcalps, (many of · them having periſhed i in che cold winter 1684) _y by! an at: and 
1 n diſcharged the exportation of them for 3. Years co come. 
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II. There is a letter from che King, narrating his :toleration to the dae ee and 8 


elſe . 


At. There is a ter Gi the Duckallnf e to put out one nr wks ow 


| = up a meeting houſe, within her burgh of regality of Dalkeith; which the Chancellor 


comply with the. King's deſign, ut metus ad multos, ſed pæna ad pautos perveniat. 


cauſed execute, and threatened him with priſon. All this was done to terrify them to 


November 23. 1687. The Lord Ballenden's reduction againſt Dundaſs of Arniſ an; 


5 Stobs, and John Preſton's other creditors,” mentioned 16th February 1686, was reported 


by Edmonſton; and the Lords thought the reaſon relevant on the act of Parliament 1621, 


 __ Thar Arniſton could not aſſume perſonal creditors before Ballenden, nor prefer any debts 
1 paid by himſelf ſince che diſpoſition, but only theſe to which he had right at that time; and 


therefore preferred Ballenden, who had inhibited, to the reſt, tho his inhibition was found 


| 2 7 null guoad one of his debts. There were cited for Ballenden, thir deciſions from Stair, 8th 
Mi January 1669, Newman, and 24th July 1669, Crawford. The words of the interlocutor 


were. * he Lords found that Arniſton by his back bond could not prefer one creditor of 
5 Preſton's to another but conform to their dili e: But, that as he might have received 
payment of all his own ſums, ſo he might prefer himſelf as to all debts due to himſelf at 


D F che time of the diſpoſition of the lands of Preſton, or at the time of the diſpoſition of the 
| nde e Auchindinnie, which were both anterior to his back · bond; and therefore ſuſtain 
| 5 5 8 0 rhduGion at oy ory Ballepgen's inſtance- Ms . and the other credi · 
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75 9 and ordain the Lord: Ballendenito be ranked aceordingly. g.. e 
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dan die. The Lords having adviſed the probation bete Patrick Archibald and Ro. 
3 ben Turnbull, inthe caſe mentioned: 22d Jane 156 7. Db ee found the e a 
RT” Er the Lards thought, "thatHnee the verity of the accompt Was redargued in that ji 15 
| cular: ef Rucherſprd's debt, corruere debet. tanquam: falſam in toro. Some were-for remit. Fon 
* 1 ks FurnDail'0o rae Courts: But the Tord ſoundkthe accompt only — 
1 a " Torabull-givsils 4 dill, beari not f wb 3 Was the 'c 
3 e his 4wo diſpoſitions, Ter having r eee the 8 from a ris ag news 
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3 55 en, He tad > ed: chis accommpt as the onerpus cauſe of bis wif; ton. ed, 
3 © Tibia being in 15%, he Loud not then prejudge this purſuer and his other — — 
4 Tors by gratuitous diſpoſitions; and ſo be muſt inſtruct tile onerous cauſe wherein he war | 
3 cteditor ? And Patrick: offering to | ve. Turnbull paid by the debit fide of that acc 9 

; it was alledged he could nor uſe it, b uſe be had Juatrelſed i it, and it was found not pro- 
E ative,» The Lotds having adviſed: this; on Carſe's report, upon” the 14th of - Februa 
3 a _ 2688,; they found that Wes Turnbull might aſtruct the onerous cauſe of the diſ 2 

; tion! by rhe bonds produced. - And likewiſe und that albeit he fitted acgcompt ph, oe 


=. 1 by Robert Turnbull was found not tive; 'as being ant 
_ might found upon and make uſe of che diſcharge 


ed, that Patrick Archibald | - 
contained in the fame fitted accompt, for 
Proving Robert Turnbulf's intromiſſions wirk che ſums thiergin mentioned, be ad niculs- | 
| ring the ſame, either by ag eee vath, or . on That * Ro bert T urnbull © 
Aid intromit with Theſe, ums. n N N 1 WE TS. 3 7 . 55 228 
bon di The L iſed the probation in James ( ;raham, [Baltic of: de, 
. 8 his proceſs againit: Samuel Soulton and the order ou ners of the Calmar. | le had tranſ- 
_ acted with} one Chapman in Kickaldy; for his part ſhip, and afterwards vis et madis : 
. * | | he retired that difcharge and cancelled:it; and then artes theotticr partners for his bare, | 
f . and before the Adinii al- gave an bath, which. was alledged to be contradictory... fl 
1 Lords found the tenor of his diſchirge-to nan 1 hats the __ era: our, "and 
1 by 4 are ri aſſoilzied-the of i ar I Oe . a. 8 | 
Woven 24. 1687. There is ee ee be C ance mpri mes Glen Sea" 
Haas for ſelling a pamphlet he-had cauſed reprint; called the Rook of; omi Rites, Cere. 
Wo”, 5 | monies, and Hereſies, proving Pope ry. to be only Paganiſm und Judailm revived, 'becaule 
1 Ws: 5 5 be had not got a licence. He alladged, it was printed before the act of Privy Fanden was 
935 je, diſcherging any books to de printed without the "Chancellor's leave. This was 
- - thoupht unequal: . ſeeing they not only print at the Abbay, but freely import and 
oY their Popi lere en religion, tho they are 8 by«ſtandi 1P hal to. 
o it. But this — a Wenk fence laws unexecuted-are.. .. 
* November 25. 1687. The caſe of Frederick Hamilton and ohn Coming 
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= 5 yd, relict of Peter Gemill, and the Caldwalls, mentioned grh Nov. 1687, is again adviſed; 
and che Lords thought enten, of the houſes and e alt be made, not in relation 
=”: the mn | which is diſſolved, but for common uſe, and that the | owners of the 


ether ſugary in G ſgow ought not to be valuators, as they were formerly; © becauſe it was 
„ man We to ruin this other ſügar-work; but allowed them to name others, each of 
them twoz/ And they once inclined to take the partners oath's what they got for the 1 
„ rrups, but did it not. The interlocutor ran thus. The Lords found that Miſtreſs Gemill 
went ont of the ſociety upon the zoth day of July 1684; and found that the ought to 
haare her ſhare of the ſtock and profits of the manufactory, and of the houſe and materials 
thereof, with annualrent ſince that time; and ordained a new valuation to be made of the 
houſe, anch of the inſtruments and materials that are, and were extant the time of the for- 
mauer valuation, as they miglit be for common uſe; and for that effect, that the valuators 
take the opinion of ſkilful tradeſmen; and appointed both parties: to give in liſts of per- 
ſins to be named valuators, reſerving to the Lords thereafter to determine the value as they 
ſhould find juſt. And accordingly liſts were given in by either party 1 ny. the Lords | 
Chooſed 5 out of them, 3 to be a quorum. Vid. 13th January 1688. ; | 
Soden Hal Andrew Alexander's action contra the Lady, King glaſnie was. again | debated. 
TS He founded upon her miſſive letters, promiſing to renounce her 8 and ebene the 
„rteperſion of the lands of Kinglaſſie, which the had diſponed to him, if he would come from 
. Rochiell, *Alledged, The Lords had already found, ( pes Bth February: 1687,) that there 
was locus peniteitie, and that in law — 9 were not the babilis modus to convey here - 
'. tage}; tho'moveables might be ſo tranſmitred, being # Vore apr ' viles momenti, but not lands; 
. is there behoved to be formal and . reiten N Stair obſerves hat on 
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en deprived from being Clerk to the: Notars: and they alſo cited Commiſſar Fiemir 


d Nino caſe, from Stait 1 Ach July 1652. 


5 2 in bee 3 e to the 22d 2 Parl. 1647: "Andi it is by the 
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| is 1 Ae .one. Was" "0k to 1 the. 8 wars be . 1 I 
We etters“⸗ 23 for him; urpoſcs and reſolutiom d not bind; 8 e Y 
in mente retentum nibil operatur; but engagements may ariſe from letters; 4 hete for- Y Y 
8 renunciations were unneceſſary, not having to do with third parties, but only with 520 


the granter: And tho“ offers do not bind till serptance, yet be newer repudiated or did _ +: 
= ves inhy ne acceptance or $o forfeit ir. ty ingratiene, Vids this decdad-aorb 5 MY 
1 1 eee 26 ts: n ak EA Kejrie pf Gam . N 15 has . 
Aion er copite l, the Lords refuſed ti ſuſtain thir as ee to be ging ik 
- an} market, that after the diſpoſition he came down a very way belide - Stir 
.. WR any: help, and there took coach and went to Allow s mp _— 
9 1:26. 1687. The caſe of Gray of Balbunnoch, and Gray was adviſed. - . 

found the Earl of Strathmore was ſuperior-of the 2 of Bulleon, wag Wat chere * 


« $a 


{ > p 
9 
* 


| Ee dof + Airly's redution of Me _Jobin D 
7 Which was preſeribeds bar Airly got an act of ** 169 1, ſubdudting 12 yean — 4 — nl 
Wells time from che preſcription, as if Airly had been non valens gere then. _— 


ice and retour is Ahoy: the ſummons, and his ſafine is poſte 4 
y the Clerk,” and ſo Was ius ante-patrem. - Anſeoered;, This was 3 
s aſſignation was after the ſummons; ſee Stair- — 5 5 1666, . | 
 Abjrecombie: Gr in an mee Une as — it was e gone 
The eng of 1 Door Eecles a e 5 Regiſter 1 95 „Chen 3 l 3 
1 * November 1686; was farther debated. The defenders alledged, 1910, The 5 f 


celling out and multiplying of new offices'in che Bill, chamber multiplied expences, and 1 4 
== the le s. Pur this would put out James Sinclair, . m— as the = i 
2 q, That Blackneſs was a ſingular ſucceſſor, for he knew, before his entry, Mr. „ 
t, 360, That the purſuer had loſt his place by his not attendance, and tho' be had a 

m Sir James Anſtruther, to go abroad and ſtudy; yet fo ſoon as he died, it, ex 
+ owed; 2 — mandatum per ſonale quad. morte mandatoris tur; and he ſhould inftantly. 
have. returned home, which he did not; and for this e eee Sir William Primroſe 
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ed, Sir James Anſtruther's- 
penſation did not die with him; for his gift laſted al the * of Sir-William- —_ 8 life- 
18 1 e to? 1 be a two condition fhces, 1 ee be 6, de den. 


© WHandtions. of che books of Sederunt that Commiſſars muſt reſide. And yet this 
was not ee by the ae pes 6h ene e Archbiſhop. er Glaſg ee 


ä EX 3 Ibis e caſe ing: biete to the Preſident, the Dodtor, got 2700 merke for bis 4600, 
8 and the intermediate profits. 
Wovember 30. 1687. The caſe of Eeſkine: of; Alva and Stirling af Airdoch contra Major 


oo E Ramſay. was reported by Keninay. * Sir Alexander Hope of Grantoun having given 


his Lady, Dame Anna Bill, a diſpoſition to his moveables, it was quarrelled by thir ſegators 
of Sir Alexander's, as donatio inter vir um et uxotem, and revoked by his poſterior teſtament 
Leaving thir legacies : The Major, as aſſigney to the 3 for fortifying it, offered to 
; - prove it depended on this onerous cauſe, that Sir Alexander got L. 2800 Sterling of tocher 
Wich her, out of the Chamber of London: And a commiſſion having been granted for 
proving it, the term was circumduced,' and decreet- given, which was ſuſpended on 


wr this reaſon, that the commiſſion being directed in 1684, they could not then get it exe- 


cuted, becauſe the King having iſſued ol his vrit of quo warrants againſt the city of Lon= KB 
don's charter, it was declared void, by the Chief. Juſtice Sanders, and there was no. Mi 
acceſs to their writs and chives; and fo they were not in culpa aut mora; and it was _ 
8 0 only an act before anſwer. Replied, The onerous cauſe was admitted only to be proven — 
by a writ under Sir Alexander's on hand, and not by extrinſic records, as recognizance, Ml 
__and ſtatute ſtaple, which are not probative with us; but the Lords bag reſerved to them- ͤ 
ſelves to conſider what theſe ſhould operate. The Lords, on Kemnay's report, turned the _ 
2 rg into a homo, and 8 the 8 ey Paying + ma "4 een for that de- 
* F | | | | | | | . creet;.. 
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151 0 ree 20 renewel-the commiſin to ; London, port 1 101 
1 SD "I bent. 0 2 13 1 1 N. "be u. . 975 C 0g ab So, 
op Sener Then, was 1 LIN 7 — 0% "Tt was 7 107 1868 er con. 
1 N Tuaineg in His father's bond, © Alledped, - 5 offer pre veiby Bis bath, that this Was © 

| . i 9 delivered to him in rhe granter's: hee and was blank at the dehvery in the creditor _ 
1 and was given him by the Lady, and ſo muſt be preſumed to have been Wing retired | 
Eo beds him, or. Elſe to babe been fubf erided y Him n Teo; and iran aphid” deo. 
D Weratimiim: debits, *  Anfwirad," Tlie preſaniption ß Kelevar to tt „ 8 
® $438 5 | _ away h 8 bond, unteß they alſo prove it was ing befide-the defunct, * #6 ound. By Y 
1 Lady; ele ir mult ratlier be 'prefunied the pot warrant from her huſb4nd'to Uehver it to 


v 
* 14 *3 


[,  - © him. © The Lords ofdained the Dodtar toe potie if the bond was delivered to him b) che 
„ n 4 055 the debtor's deceaſe; ; and if it Was Blank in the ereditör's name; The time of the 
dießſen; an allo him to ddminicilzte che bend, %y ae onthe . lebt 
1 25 wherein he was creditor to Tillicoutry.”” GATE | 15 c 
_R Yathof December; Tilly Ha ip en; 1 1 Ii ere Fü Pot Kot in ght 


NR | beronſronted at His deponing win 4 h The Lords refuſed bing 4 
3 e to eite them, but allowed Nr 0 eule vit ovn me yen to Laue N be n 
VV Doe tor 3 ed. . "34 February 1688. e * Coe th m_ * 
beipg found dead me few 5 efore, 

me & de he had . drowned Rim 
_ which he was nt; the fame of the country did run, that: 8 ue his fo! 4 
e ſervants; For he has difinherited tis eldeſt fort for bis eek nib mm Uiſpe 55 his — 
kame eo His ſecond ſon, and failzicing of him to Commiſſar Daly | e On this folpicion, 
"there was an order directed from the Privy” Conncil to Muirhead and Crawfor#Chiturgeons = 


In Edinburgh kb yiſtt his b. report; for they had've ty haſtily burie@ him, pretend. 
"if that they would no Have: ms body do be gazed upon and viewed by all en ARG a 
| they having reported thiar they ſaw ſigns of en, And chat ts bead bled when 


= * 5 1 Fw his eldeſt ſon tonehed-it, he Was apprehended and imprifoned, Ale wile two of Sir ; 
. fer vants; and a woman; Which three laſt were brought in, On che 8th of 1 33 
efore the Privy Council, and tortured with rhe thumbikins, bur confeſſe&nothing; which 
— eriminal Lawyers ſay does Purge and elide, at leaſt de bilitates and extenuates all the former 
e and preſumprions againft themſelves, if nor theſe alſo neh militated againſt ere. 5 
But, che pref aptions here were very pregnant agatuſt Philip: "For the“ other children in 
ſuch dubieus caſes do ever aſcribe their father's Gch 40 murder, yer he being aſked his opt 
nion; aſſerted he thought he was not murdered, but rather tock pains to perſuade all that = 
was felo doſe and his' own exccutionery and- it Was known he had artempteck on his Father - 
| rhich Bis father had declared to ſeverals; and ne declined to concur with the 
ing's Adv urſuit "againſt the murderers F and was found tt have much money, 
| (ehen ne E in a bin "ſeeking an aliment,) and did haſtily bury him; and brviſed blood uy 
dn bon abbut his throat; and the mother had the dead cloaths all ready-and the. Mini- 
ter heard great noiſe chat night; And nb to get favour, he tad declared bimſcf Papiſt: 
= which grounds à criminal indictment being Taifed” againſt him, a8 allo for drinking 
the King's confuſion, and for curfing his father; and his day: of appearance being the 6h | 
3 February 1688, it was alledged for him; 1, Denying the drinking. f ih King's 
5 Re 5 D confuſion, :ets he had, At was when Fe was very drunk, Anſwered, It was the firſt drink 
he be n with, and he linked the King's confuſſon with the Pope's, the Chencellor's and the | 
Devil. Some dobbtec how far ſuch volage expreſſions inferred treaſon, being but labricum 
1 5 AUnguæ; yet the Juſtices found it treafofl. 246, edge, A geinſt curſing his father, founded 
upon the 20th ac of Parliament 166 1, that his father was ſince reconcealed to him ; and 
nad pardoned him, -and-{o dfmulatiöne tollebusur. Anſtwered, That brocard holds in inju- 
3 ries but this 1 is A crime which, has oindi@s' publica. The Juſtices repelled. alſo this defence. 
1 3 io, Alledged, againſt the parricide, That the preſumptions libelled Were not relevant; ſuch 
as his pee threats, bis haſty burying of him, the corps bleeding when he touched 
them; Mr. John Bell the Miniſter hearing great noiſe arid groans that night; the Cbirur- 
1 8 atteſt, that he was not drowned but ſtrangled; the miraculous providence of the two | 
_— 1 diſcovering the truth againſt their very parents, the one a oy of 1 3, and the o- 


— — 


 -her a girl of 11 years, ho were not worn, not knowing the importance of an oath, but 
= - declared that they heard their parents telling one to andther that the turn was done; 
1 and that Philip carried very ſtoutly, and that they ſhould have put a ſtone about his neck 
=. 5 to make him. fink. And r his murder might be aſeribed to other cauſes, ſeeing it is no- 
tour he was' onee mad, and that it can be proven he was once melancholy, and hypacon- 


— 
% 4 


Ariac thereafter ; and that he uſed to tell himſelf, that in one of 'theſe fits he rode bowards 
England wirh a deſign never-to have returned, but that his horſe ſtopped at WO: 
"a waa mou 8⁰ MS * he looked Shar 25 the” fn |= of God, war returned 
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nn denk, he deſired Geor ge Stirling to let blobd of bim, becauſe his head was light: Aud that 


it Was againſt all aw to ornke eng life upon preſumptions, for which error the city of Am- 
team once loſt their privileges. Vet the Lords found theſe p preſumptions comp exly 1 
want anch repeſled all his defences : But ſaſtained-thai Lp o his-exculpation, that 
4 815 James was melancholy the day before; his death, to infer a preſumption that he Rade 
| E 1 'himſelf. Aud che probat ion being led on the 7th of Februaty; which. may de 
 readin the printed trial, (only they bad ſomse affidavits from London, which. are get ere. 
| "2 WT: mentioned, being the oaths of the keepers. of the priſous, where Philip che paupel had 725 


e who deponed that he often curſed his father for, not relieving bim, and bosſted, that l. 


ne were our, he ſhould (diſpatch him; and that one Betry Dolbry being with child to nim, 2 Bo 


- had followed him to Scotland, and might poſſibly be on the plot 3 but this Was not 


- *duced, to rhe: Aſlize, becauſe it was but an adminicle, and tefibus non teſtimoniis ef credendun.) | yo 50 > 


The Aſſize Having incloſed, they found him ſimply. guilty. of che firſt and ſecond ;. and att 


andd part of the third, viz. the murder « Wich verdict being read on the 8th. of February, 8 


the Lords of Jaſticiary decerned him to be hanged on the 15th of February, at the cross 
Edinburgh, and his tongue to be cut out for curſing his father, and his right hand „ 

+ tar the parricide 3 and his head tobe put up on the Eaſt port of Hat ngton, as 

_ neareſt to the place of the murder; and his body: to be hung up in chains 1 Lain 

and Edinburgh, and all his lands and goods to be confiſcated for the treaſoen. 4 2 
RES 3 . pre the g allows i rg In dy, jeved a 


ae ee denial: 35 1 Council Ar og 18 it mould res hm. e 
2 the zath he was hanged, and his tongue cut out, and his han 


de, to get his life :+ But when he lau that it did not, be then deſerteil them, and cali- 
ell for Proceltant Miniſters, tho”. the. Prieſts had prepared a ſpeech for bim, but when he- 


be denied all che parti he was condemned for; which made many ſuſpect his ingen nie 
We 4 ſeeing! the firſt two crimes were clearly proven againſt him, and in private confeſſed: 
by him. He ſeemed very 


- -imprecated a judgment ; againſt himſelf if he was in the leaſt guilty, or in the foreknowledge 


off his father's death, Some thought, if not a miraculous, yet an extraordinary return! of ; 


"00 imprecations, the accident of the. flipping of the knots on the-rope; whereby his feet 


and knees were on the ſcaffold, which neceſſitated them to ſtrangle him, 3 therein "IE WS , 


near reſemblance with his father's death: And a new application having been made, that 5 
+ "Sh might be allowed to bury him, Dyke Hamiltom was for it, but the Chancellor would 


not conſenx, becauſe he had e his religion; ſo his body was hung up, and after ſome I 


1 being. ſtolen down, it was found lying in a ditch. among ſome water, as his father's * 
"WW and by order, was hung up again, and then a ſecond time was taken down. This is 
> dark caſe of divination, to be remitted to the great day, whether he wa a guilty or ins 
5 "It pan 4p e he ee yauth, and. may ſerye, 28 A. beakon | a0, BY Jonny 
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| Li December - 371 "The. — W 80 Anna Carmichael * or huſband pars David 
© Corkar wi 8 July 1687, being reported by Redford; It Was alledged, 1mo, Her 
kKferent of 5000 merks was donatio ſtante matrimonio. Anſwered, There was no contract of 
marriage, and this came in place of i it, and tho* the huſband. was dominas of the ſum, yet it was 
- bimitatum dominium; he could not gratuitouſſy to her prejudice aſſign; the annualrent of 3000 
ment of it to his father. ade, Alledged, She had reſtricted herſelf to the annualrent of 
4000 merks by a diſcharge. An/wered, Homologations muſt be very clear, and the diſcharge 
is opponed. The Lords . ound that the firſt. liferent · proviſion, conceived i in favours of Ab | 
- Carwichacll, taken by her former huſband; is not a revocable. donation, there being no 
former proviſion or contract of marriage betwixt them; but remitted to the; Ordinary to hear 


tlie parties, whether the relic got right to other debts Sonn her deceas'd huſband after the ſaid 


fferent - proviſion; and alſo to he heard upon the diſcharge produced, or any other ground of 
homologation by. the relict, of her huſband's aſſignation to David Corſar, his father. And 


this laſt point being secordingly debated, and. again reported by Redford, on the ioth of 


merke, as a part of. the 7000 merks, by virtue of the aſſignation made to her by her firſt. 
12 | huſband, was a homologation of the 3000 merks left in the ſame aſſignation by her huſband 


February 168 8, the Lords found her diſcharging Balfour of the annualrent only of 4000 


= David Corſar his father, and therefore reſtricted her; tho? it was alledged, that homolo- 


gations muſt be explicit and expreſs, eſpeciall againſt women, in quibus ignorantia Juris ex- 


Mes =_y that 5 huſband's W is Sues og: that * in A reduction ex 7 0 


zand cut FS DOES wa . | 
tampered with the Popiſh: Prieſts, and profeſſed himſelf to be of their religion, hoping 


T bad them pra e him. they ſaid That Was not their way; and to his laſt breath 8 1 
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Thomas Lendall:had not pulled him in by the feet; and that the very week before. bis a, 
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84 
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E and: ren for þ bis Sa bbath breaking jy other fins; and: 5 ; . - 1 


Wl Aa hin the nny ecu ther iferem-of the whole: 700d; merks, ſeei 

_ ill de then cauſa data cat now ſecuasg. det beef 2 22 eee 

% die. The probation: led at Abxader bats” inſtance, 

1 ne David Plenderleith, as mentibned 17th Perember 4686, for 

3 8 as mil was debared 3 and the Prefident was: of opinion; that his rights of the mill from the. . 
hes of Newbottle not thirling expreſsly the lands of the baron; and their feus being 

prior, without any mention of aſtrichion, they were not liable, ſeeing there was not _ 


3 „ | years ufintertupted poſſeſſion, bur they had gone and cmd rd libitn; and there being no 


wit ie conftitare the- chirlage, nor ſenrences nor other compulitors, the; on hald 


de very full and clear.  Andjaceordingly thigculs being adviſed-on-the/t6th- of December, 

3 be Lords alſoilzied them from the thirlage, finding no conſtitution of it, either in 1 
| , - er of the dominantor ſervieut renements, -nonby yoadgrof thirlage, ſentences, ſeizures; and 
2 3 _ - interruptions vis fan nor o much as acts of © See Stalr, . 12th December 1673, 


Ne) WY DEE; 


* 1. 33 


bp ehe Lords on the 23d of December, when the Schon wis up, and when they were only” 


Fl _ of the decreet: ab/olvit 

1 ledgennde thar in the regiſter of the Abbach of New bottlez inny Lord Lothian's cuſtody, 
8 Abe were decreets-of thirlage;' Or: acts of Court 'S they granted A; diligence! for - recovery. - 
WP Wars tho? he was purſuer, and ſhould! come. paratzs, and Know his author's rights, and 
Op not ek! new. 225 i anch prapont ne alledgeances inis concluded and adviſed: cauſe.” / 

: = : © Av PRIVY. "COUNCIL, the King latter anent the Magiſtrates: of Dau- 

5 was read nominating: Magnus: Prince (non Dean of Guild) tobe Provaſt,. and al- 
eee Fe Wenne wee eee And the/ Chancellor gare Sic 
1 Thomas Kennedy the Council's-thanks for his dare in the. Town's affairs. 


LE = [1 ere ene alſo letter for one 8 0 \be-Provolh of Me Montroſe and or ag other” 
= II. Vir I Dotaill d Bein, 1 Miniſter u Ja erneſs, ien hit ble change, aa OY 
X = 55 3 + _ rho Pre J atk [Miniſters at Edinbur rgh-z, the Privy Council; on the Biſkop's: motion, called 
3 KP _ him, 'a 284 


— 


iſowned defenſive arms 
dee eee tho', ſome e 
F 1 


eret to Steill, if the: truly got the m compaſing it from Mrs. Anderſom and the de- 

.. poning that ſe did, it was their opinion that back: ſhould have the j Joint liberty of ſelling it. 

. _ © Eoemi'tewpore-| Blair Drummond brought down the Congè d elire;. tranſlating Dr: Roſs 
_ Biſhop of Murray, and the Arcbiſhop's nevoy; to Edinburgh; and another for Mr: Hay Mi- 
nie at Perth to be Biſhop of Nurray, procured by Balcarras. Vid. azad Dec. N 1 


Weir's aſſigne y, and the dovatar to bis eſcheat. The aſſignation is for ſatisfying a de bt 


_ obtaineta' 


After this, Rome is made donatar to theeſchear, and obtains: a general 


lan Put ves againſt James Deans. 


and Steir, zen February 1667; ben: And he conjoincd. his arreſtment here; tho”! he had 
_ ._- not made uſe of ie, becauſe Wera had given bim an aſſignation. The Lords demurred 


4 


— 


1 Ugenee by atreſtment; and therefore ordalned that point to be heard in al on preſence. 
— But here the alkip gnation was not -meerly voluntary, bur. ro-ſatisfy the debt for which the 
atreſtment Was laid' on. this cauſi fully debated, (anent which ſee Stair, 1 Igth . 
| Docomber 1676; Grans ) The Lotds on the 17th December, adviſed. it; and, following the 
Preſident's opinion, the) preferred: Robert Cleland,” the aſfigney, to James Rome the do- 
näatar of eſchear * But if the donatar alledge, on the act of Parliament/1621, that James Weir 
the party denounced was inſolvent the time of granting the' aſſignation, or that the debt due 
to the alligney before denunciation was not Juſt and lawful, ordain the parties to be heard 
pres N 1 And Robert Fen OPTING that tho' there were 2 Wk es 


WIS, 


"I 


againſt Si 1 
en their aftriction-to- 


Nittatow ; and the'ather caſes in bis Index vort e Bur; on à bill of Alezander's,' rad 


meetiog abou the cleanſing of rhe. ſtreers, and their other public. buGneſs,- ch . 
v7. till the Rath of Jannary :-And.on that dan. _ . 


him up pon his prin hs 3 1 he thought Archbiſho 13 . Y 
& of this. way: 5 expilcating ſpeculative. opinions. 


WES oo, On the 2 3 of. ry / 1688; he was "again: taped Fer al principle Sar Sowa 1 
. L rs, und ſent back. to priſon. J ↄ ͤ bi toned ee er apc: IE: 25 5 
1 IV. In Themas Wair's com ohinrageinds T pills, > 


TE 8 TE i mentioned 24 July 1887, the Committe woke dars Haſtic's oath who eommunicated:the ſe- 


December 1. 1687 The cafe of Robert and James Clelands, againſt Janies Rome 00 
| Andrew: lrying,” was reported by Carſe. It was 'a competition berween, the Rebel James 


contracted prior to the Rebellion, but is dated poſterior thereto; and the aſligney alſo has 
an arreſt ment, bur'« does not purſũe on the arreſtment, but on the voluntary aſſignation, and 


declarator z and . 5 alledged for preference, there was jus guz/itum regi et fiſce by the de- 
nunciatianß after which the Rebel could not by any voluntar 3 denude himſelf of 
de neh of this: debt, though it was not chen gifted; and tho? he had an „ e yet it 
was not inſiſted on; and that it was fo decided in terminis,. 14th E cbruary! 1678, Sir Wil 
ad, The King never excluded tie diligence: of cre 
ditors if chere was a donatar mains a8 was clear from Dury, 24th February 1637, Pilmuir ; 


mach; if ay. allignation after rebellion! ought-ro have the effect and privilege of a legal di 


"PE. 


7 


e made for rhe Lord: geltenden, and Wiltines Cleland fie Depute, 


for Fir Sterling. of penſton to himfelf, and the caſualties of rhe office 00 
_ whith'could not be taken from them, being 


” « N 0 Y 
a, 1 * 105 8 89 
74 — * uw * i o * 
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'F 9 or. 1 * *. 0 es 1 0 I 4 26 $ 105 N, Se. 1 
e i fled; ind bag pig after 1 Nas 0 Seerlin Kr: Divid Sciiniee $cri 8 0 Fr 1 60 
- was in credit zee Le 0 een vpon the 2 Parla- 


. bat 1 8 


CCG 
Es die. The ceſe of william 258 
23 by Drumcairn. 
was pronomeetin yacance without a. dif 
| uatities of his Garth; and theref6re reponed him to his path, . ny al _— 
» Eodem die: At EXCHE ZR, Archibald NMKeun, late ſervitor to Lord Maj 
1d; produces 2 gift from the King, "conſtituting him Keeper 4 of the Coundil'atid Treaty. 


2 and Furniſher of coal, candle, pen, ink, wax and paper, to the Exchequer; and 1 


_ appointing the perg uiſites: and emoluments at the door, "Ot. to be divided between him and 
_ the Uſher, reſerying only to the Uſher the two: Werks upon every Ee wee. Compearance | 


5 were conftituced heritable Uſhers Cefar] to the Exchequer: 


bo 


 Somervell,' che laſt poſſefſor, did, in f n, he could not invert his bers 
poffenon; md two could not live by The two Macers. of Privy Council. Wi eviſe | 
-— bl men nts tom as precomes belonged the calling of cauſes, 


—_ of their property; and 1 


wes peſerred 20% ene e Are e , ge 
. 1687 "Boſwell of Bilmuto's caſe wis deb te Hebe Patron i 


Wir in the i, hich was fad do be the Patron's own houſe : 15 _ This was, 
9 1 1 we reſt of the | kia 12 ritors who s olrribare 


wo bull . 


of bis nag to-a a mill belongs ging to Sheik in. e which de hi d appr] 


| funds, and \ Fr apainſt him. 

" Eodem ute. * bon oe 1 — purſued by the brethren and ſiſters of Patrick Scot, as men- 

„ 22d Ju inft” Barbara Fouler and her huſband, it was Obfected, = 

Walter Scot chaten 895 53 er, and James Scot of Briſtol, his: tutor, could not be re. 0 

_ ceived witneſſes, becauſe of their relation. ” "The Lords, on Saline s report, received them, 
before anſwer, wh in they would take alt manner of expiſcation 2s to the 

ad and contrivance, ring.” to th elves 5 1 the PIR what i ir ſhould pe- 


Vid ov Jul 1668. 8 

Baer die. Archibald Hyſlop' 5 ef zentioned' 2 itt Toy 687, £ ave in «bill 8 
Fe An erſon their aunt, bearing, that in their mother's kfetime, obert Carry, > their 
lep⸗ father, delivered to her a bond of 6000 merks for their uſe and in their name ; and 
that ſhe thro” colluſion had delivered it back to liinr ſince their another's. death, and thereb by 
had prevaricated, and betrayed the truſt repoſed 1 in her; and ſo was liable to them in dam 
um et intereſſe, if ſhe did not deliver them that bond, ſceing ques dole defeit Poſfidere pro 
 Poſfefore babetur;, and tho? in her ofth the adjected this quality, that ſhe took it not from 
kim in theſe terms, not to give it back to fim when he fought it; That was contrary to 
the nature of the depoſitation and truſt for their behoof, | | The Lords ordained her either to 
produce the bond, or to be liable for the money.” 

December 6. 41687. A proclamation of 8 85 i, 7 Council was made, reviving « the act „„ 
Parliament in 169 1 againſt penny -weddings. © hg 

December 7. 1687. John Lander, Chirurgeon TOTS hoying charged Mr. john 
| Robertſon, | rtioner in Tranent, on a bond Ip 1000 Merks for a 'Prencice-fee with the 
| ſuſpender's brother; who alledged. he would not have bound him, if it had not been in 
_ contemplation of his reliding in Edinburgh, and that he has gone to Kirkcaldy. Avſwered, 
The Maſter is beſt judge bis Own conveniency, and where he is beſt employ ed, and the 
boy: mult follow him, and will get his/freedom in Edinburgh 1 ages, M "The Gower 


on Redford's report, repel the reaſons of ſuſpenſion, and find the letters order! 
if it a ppear, that notwithſtanding of the charger's removal to Kirkcaldy, the 98 0 der 8 
dave his freedom at Edinburgh, the charger being always obliged. to book the „ 
vrhen the time comes by the cuſtom of the Town: And according y John Lauder got a 
Me teſtificate from the Deacon and brethrem of the trade, bearin at 


he would get his 
* freedom notwithſtanding. of the removal out of Edinburgh: : _ Whereupon the Lords 
lecerned. 


* Drcomber 8. 1687. Soutdeſkes ation againſt Sir Thomas Nicolſon of Tillicourry: was re · 
red by dmonſton. Thiswas for 9 — 500 _— which was — indebile paid 


. by 
* 


rne Lords turn de "pH of ers decrect into a bel ene A „ 
penfatjon, nd the . to ante the r 3 


Gran: kirk; and haying taken L. 1000 Scots from one Mr. Jen Wood | for- ie tine hin = Do 
on oy deathof an Thomas Kinihmonth, the laſt Miniſter, under the pretext of giving him . 


ry; he declared on erg, "that he had poke oc 12 years, and had left it in the tenants | | 
5 hands: Yer the Lords adviſmg this oath, Foand lt. wi 


- F 5 N 1 x - f 1 * 
- 3 93 13 4 n 3 « 
oe” r r * 
* 5. „ "Ba: % 5 46 . 2 \ 75 2 4 4 
* 4 EAT th n * F * 3 By * * x * * 5 
\ \ £4 n ” ” 
: 2 1 * 1 . 


wh 


<4, 


3 lyralicy, being 1 For 16 had choſen him, and there were b 


"8 br and rhe Council found the plurality might, eſpecially ſeeing che C 


1 0 and Agent, as well as his Factor; and 


by Roaice 3 he ann ie wah 83 1 at Wo tals . 
. 1r muſt. be preſumecd to bade been for ſome preceding terms annualrencs : Which 
preſumption the Lords ſuſtained to ſtop condiFtionem e unleſs Southeſk would. Prove | 
the hah npalrents were paid nde. 8 


dem die. The Duke of Gordon's e eh ES the. 


1 . 8 


of 777 gas was adviſed, 


| 5 1 be the Duke quartelled a reſignation which he had given the Earl, when Chancellor, 


of ſome lands he held of ar, to be holden of the King ; that ſo they might not be Within the 
Dakels newer regality; and that the Chancellor might conſent to che paſſing of it. The Duke 
85 ee it was not read to him, and it was of a different tenor than what, was commune 


1 5 5 en. I. that he ſhould acquire lands of the Hke value, and take them holden of hin; = 


Dumbar, Mt. Thomas Gordon, and other witneſſes, might be examined 


1 t . ex cio. The Lords found; it only. probable /cripeo;wel: jurumento, eſpecially ſeeing 


* l f ; bead accepted 4 back. bong. from the Earl, Which e 250 ups" 4g did not produce, 


Ealem die. The caſe of Blair b Dr r was reported by 
aſky. The reafon of fuſpenſion Wag, that te bond. charged on was s granted for the 


* 


rice of a boat, which was gvicted from him; and the py Ges tho afligney, knew it to 
b "For hab eaſe, and ſo it was cauſa data ps F non ſecuta. The Lords found his private 
knowledge not. releyant; nor equivalent as if that aue had been in mert inthe bond, leer. 
Mig bis recourſe of warrandice againſt the eller. 
Eodem die, At PRIVY COUNCIL, the Lotds N04 a prion of e eee an... 
1 7 „ 5 del * 7 ie ah recover 


„ 


1 his. n {SY ring ber e ; * — „ contrary. to 39777 =o 0 . 
Aarliament 1661 1, and 9th act 1692, declaring he ſhould loſe bis us:: mariti, and ne 
proclamations 3 tho they were introduced in the Preſbyterian times, and fo are alledged not 
to be enjoined now. Let I find the Popiſh Council of 7 Jaſt n a rin. 4. 

12 eee ante matrimonium.. It was referred to a Committee. . 3 
III. Cochran of Kilmaronock, and five or ſix more Gentlemen of 1 thixe. s com. 
N of Hamilton of Orbiſton, 'Gartſheary,, and others, for electing a Collector of the ceſs, - 
and giving him a great ſalary, when they offered one as ſufficient tor leſs. .. Anſwered, The 
Y büt 6 againſt him; and they gave 
nim no more than what had been the cuſtom of that Shirt. Some thought they could not 
"burden! hee with a greater Hlary, when they offered one as good for lefs.. Vet the Pre. 


iſhoners of me 
ceſs are liable fubfidiarie tor. the Collector's deficiec ß. 3 
"December 9. 1687, The Earl of Southeſk; againft 4 the E ee ol William Gar. 
nepy Welter, — Laird of Balnamoon; donatar to his eſcheat. The three points were, 
ind, H it was a ſufficient inſtruction in him as Factor to produce only retired: bonds, without 
- difcharges from, the creditors ;-which Southeſk contended was not enough. 2do, If he could 
« crave allowance of debts as paid by him, when he only produces diſcher es acknowledging 
abe receipt of the money from the Earl, and not from bim. He alle oy from their being 
in his hand, it muſt be preſumed he had paid them. Anſwered, He Was my Lord's Writer 


o might get them that way. 314, If he ought to 
| have allowance of compts paid by bim for my Lord, where he produces no inſttuction of the 


18 „ 
- 0 — 


1 debt, but, only. the alledged ju” ole $ diſcharge. - The Lord Boyn, Auditor, having report- 


ed theſe points anent the bonds retired by Willam Carnegy without any other inſtruction. 


ET 70 of payment of the ſums, and anent the diſcharges granted, bearing the ſums to be received 


from the Earl of Soytheſk ;. The Lords find, that: thele : articles. e marked, inſtructed, or 
allowed by the Arbiters in the former compt, that the ſame are now to be allowed, unleſs 
the Earl will offer to redargue any of che articles by poſitive probatjon; in which caſe they 
remit to the Auditor to hear the parties upon the grounds of redarguing any of theſe articles: 
And ſuſtain the payments of houſe- mails, and Stabler-accomj ts, ynleſs.the- arl will redargue 
ide ſame. What moved the Lords, Were thir two ground „ In, That the Arbiters had 
"EY theſe articles inſtructed. But this was. only 1 in conreditinetion to allow it; but | 
ot to hinder the quarrelling the validity and relevancy of the inſtruction. 246, That the 
arl uſed his compt-book. as a charge, and ſo behoved to take it in totum. But William. 
Wt" his own time had ſubjefted bis diſcharge to examination. -/Southeſk. having re · 
a againſt this interlocutor, the Lords ordained him to be heard in preſence. 5 
Eodem die. The caſe of Somer vill of Drum, and the heirs of line of Tennent of Cairns, : 
* Captain William Tennent, mentioned 7th. December 1686, is decided. By contract 
of marriage in 1637, the lands of Eiſtoun field were provided to the heirs-male of 
the marriage; whilk. failzicing, to James Tennent of Cairns his other heirs-wale: The heirs: - 
* all e "0 Wallace of Lai e 1 the Ws of; hos + i | 
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" a 4 bens 3 ir co Capri 7 "AT wh "Of 1 e Cairn's ; fiters as "i 
ol line repeat a reduction of the gift, and contract whereupon it proceeds, upon this a- 
fon; that by a minute of contract in 1634, ꝓrior to that contract, theſe lands were provi- 
died to the heirs whatſomever, and an inhibition was ſerved on it 3 and ſo the heirs of line of 


that marriage could not be prejodged by the ſubſequent contract. Anſwered, Ine, Thar 


. was only a deſtination, and — not hinder James Tennent to alter it, by taking bis 
lands afterwards to his Reirs- male. 2d, John the father, who was fiar, entered not into 


that firſt minute, and was not inkihited. (cho' the inhibition be alſo: preſcribed),. and in 


the ſecond contract he diſpones the lands d James, his ſon and apparent heir, and would 


2 "give them no otherwiſe: than to the heirs- male. Rephes,' There: was 4 obligation,. ſo. 
| ſoon as James the ſon came ta the fee of the lands, to take them to his heirs whatſom- = 


; Net conform to the firſt minute ; and jus ſuperveniens jure acereſcendi belonged %o the 


z 


Ty 5 rie name, of the eſcheat of Edward Ruthven, and, the debt of the horni 


* 


„ The ords found the donatar to the witimus hiæres had rigen F 


t 


IM e to be reduced, as executed againſt the debtor at whe 
8 truly then dwelt at Edinburgh. The Lords having taken ballen chan fend = 
E he was then at Edin bargh, yer that he had focum & larem, and a family where he was cited, 
and therefore ſuſtained the execution; but prorogated the legal of the appr 


: aL ſeeing he could ſerve tutor of law, if he was refuſed this Give z and t 
LD did hut make variance and diviſion, and ſel | 


I Chancellor 
: thereof,” 


-» heirs; of line; and if ſuch ; proviſions were meer - deſtinations, not obligatory,. it would 
- evacuate all contracts matrimonial. Quæritur, If Captain Terment may be reached, as 
. received a diſpoſition from the ſon of that James da e h 8 os * Ante, 
und which ſon entered heir by a precept of lars cqnftat? ; F tarts 


| Had none ; and. therefore declared the gift; and alſo alloilzied n Tennent 
| Drund's reduction. Upon a dill, Drum en a ow: hearing, which a was « not x ll the 
Summer Seilion. Vid. 25th July 168868. i WE 
+ Eodem die. At Exchequer, there was a competition for: he laß 
it Was claimed by the tutors: of an Engliſh boy, (who had a coalw 

Sons for ſeveral. years to the Earl's To, who was Popiſh, upon ils own horning/z and 
- being the firſt db cOverer,. it was: very; ;fayourable: Let the Lords preferred Bee 
After, his Lady; on that fame horning, (whereby the debt of the horning would ſtill be 
2 for ſecurity. of her jointure, | bur with the burden of the feu · duties which the Earl 
* Efchequer ; which after: ards was reſtricted we * ſhould Dn 

y 2 proceſs, to be Carr ied on at ber charges. i . „ 

. The tutory of F ether of Aberlady was craved by Mr. Ale exander eee 
8 and alſo by Hary Fletcher his neareſt agnate, Heng his elder brother; being diſ. 
Abled by his forefeiture,) and they objected that he was not 25: Years, and craved that at 
| Yeaſt one of the mother's fide might be conjoined with him. The Lords 2 Hary 


"HM. Hugh Wallace having obtained a gift Ab his Majeſty, in Bailie 935 a. . go 


paid, the benefit of the eſchear was to come to Edward's tutors, for ſecuring the traoſadti 
they had made. This was ut Exchequer by Clara and Patricia Ruthyens, Edward's 


|  fiſters, and Murray of Spot, huſband to Clara, äs contrary to law, for tutors to clothe theme + 


elves with their papiks eſcheat againſt making compt and reckoning for their means. The 
0 and * he ſhould write to the Ving, and inform n of wen er 


Danner 10. 2605. M. Lorg of Hallanirae 1 Boyd of Pinkill. A epi in Ly 


iſing till Whit- 
| lunday next, if the debtor redeemed betwixt and then. Vid. 16th February 1688. 
December 13. 1687. Captain John Strachan having arreſted,” on a bond due to bim 
by Sir John Fa 
and Logie ; after ſundry dilators, the Lords decerned om to make forthcoming. _ 
© Eodemdie. At-PRIVY: COUNCIL, there is a complaint given in by Matthew Cu- 
ming in Glaſgow, and his wife, againſt Captain Rutherford, who was quartered in their 
2 and pretended he wanted ſome money, and alledged it was ſtolen by his Landlord and 
his wife, and cauſed carry them like malefactors to the guard: For it was pleaded they 
were not in the caſe of Inn · Keepers and Taverners, to be liable for What Was e with- 
in the houſe; and i it was debated if the edict nautæ, caupones, ſtabularii, extended to theſe 
Whoſe — was Fenn, and only uu Soldiers lodging and N Yet thay got 
no redreſs. 
II. There is a letter from the King ling away Mr. George Mane 8 gift of being 
F of Fife, worth 1200 me rks a year, which he had got on Balbedie's not raking. 


— 5 


* " 4 — * , * 
1 4 * * de 6 4 57 " C 
Y A "4% . 
9 N 4 r SI 
| - 4 
and had fu n iſhed - 


- 
WA 


4 + Kel 
” 


leoner, cer ſums due to Sir John, by my Lord Halkerton, endende, 


the teſt in 1682; and now his ſon, Lord Lochore, by Balcarras's means, gets it back a- 


Eg Mr. George offered to debate his right, but could not get a hearing. 
III. There is a letter from the King to the Preſbyterians in Edinburgh, in 1 to 
heir addrels, db that if any of their 4 a ſhould by throng be without it 


„ | 4 | ſhould 
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7 Sollen dis: © Redford reported the-fabſidiary ation. 


_  tho*he had taken the taxt-dury. "Replied, There was diſparity; 


5 mon Halls, for Meeting. houſes; pretending that theſe belong to the King; whereas they 


bu. December 1 4. 1687. Sir William: Sharp being ourſucd by Sir G Gibſon; Clerk, 
: 2 againft him for his uncle's debt, till he got in what the King was owing him. "The. 
ah} omnibus Juttteibus refutari debe. | IB; e 5 


* * * 7 


Hi eh 
10 'thar pointy” anent the Furſuer's taking an aſſignation during the depe 


aſſingular ſuc 
on Carſeꝰs report, in regard of the ſeeming contrariety of the practiques, ordained them to 

be heard in preſence, The Preſident thought, that if Lochiel had inſiſted in his reduction of 
the Duke's quinquennial retour as to ſüperiorities, he wuuld prevail; for the Inqueſt could 


which is but -poſſeſſio civilis. See of this retour, Stair, 23d et ult. July 1666, Eatl of South - 
ſame day in a parallel caſe, to make it a preparative. 


. perior's accepting feu · duties, after he kfew a recognition was incurred, was a paſſing from 
that caſuality. Albeit it as argued from Craig, that argamentum- a forisfaBura ad re- 
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| ſhoe) ed park to 05 a c Thi 3 . Abi dt withal as Te 
ckarges them to make-uſe f Heriot's Hoſpital, or the Magdalen's Chapel, or their com- 


ate truly res umi vor ſilatis as fam, ibeatrum, Sc. This was to cauſe them, with a ſum of 
money to Melfort, 0 buy the liberty of theſe houſes; which they did: And the King ; 
adds, he will continue his T&vOur, vo wm mien continue loyal without {tiring "> or al | 

enating the people from him. . . 5 


for à debt of bis uncke's, Sir Wilkam; he produced a letter from the King, fiappitig « all pro- 


ords proceeded \notwithſtanding of the Try ers Sem Per 88 an Jus, «nol 


Sir William procured a new letter ro che Lords, which: was tesd on the a 2th of January 
41688 bearing, that che eee of, Treaſury had acquainted the King; chat cho = 
nud difcharped the Lords of Seſſion to proceed aàgaiaſt Sir William Sharp of Seotſeraig, 
for ſome debts of his uncle's, whetdoly he was. purſued by: Sir Alexander Gibfon, and others, 
_ whiclithe King had taken eff ; therefore his Majeſty willed that he-ſhould-nor-be troubled; 
for thir were not the debts, for veBich he had got the aſignment upon Orkney and;Zett: 
Pfreſident Was very much en at This, as "Ropping 0 er 1 Mt b 
Would not record the lerer e 1 FS Ts 


40 Sir Patrick Home Advocate, againſt Sir William Faun Le we Ae en zer Ma- 
ziſtrates of Haddingron, for ſuſſering one Cowan to eſcape out of ehr Tolbooth.” The 
Jelbviieswbhs chat his/eſcape was fortuitous, c. and the act of Sederant made in July 76 „ 
e x6afon'thereof; {being the debate between the -Town of Bricheh- and Laurence 
Dufdaßs,) Were eitetl, with other practiques. The Lords found the defence relevant, that _ 
de priſoner eſcaped, caſu inproviſo, in ſo far as Claver's troop being-at-Halldingtoniofn the 
14th of October, and having the keys of the Tolbooth: Me Wake the kept guard,” and they 
in a frohick: having cauſed” the . priſoner drink the King's health; in the disorder and con. 
_ fuſion the Nebel had eſcaped]; and that the Magiſtrates within 2 ot 3 days, after #fearch, did 
rehend, and put him again in priſon: And recommended to the Repbrte 70 hk m. 
cauſe he ary to the act of Ded 52 08 
_ Eodem die. John Hay, fon to Mr. Thomas Hay Clerk, having am 8 gen te 
1 Earl of Home upon the Hirfle, craved by a bill, that the Lords wotld-appoint padlocks | 
tobe put upon the barns and barn- yards, that the corns might not be removed and im- 
berzled. The Counteſs, his relict, anſwered, She had right both as donatar to bis eſcheat, 5 
* as: -cxeoutrix-creditrix. "The Lords refuſed his bill wee ering By: Wight poind. — 
1688. VEL EXE „ 3 n 1 N ON LN . | 
WH De © 168 oo The Duke of Guados purſues Sir ans Caldrieth f Lochiel for 
nis lands of Mamore, as mentioned wit. February 1687. Alledgtd, You cannet quarrel che de- 
fender's right of property in thir lands, becauſe you, by your Factors and Thamberlains, 
ſinee your retour of the quinquennial poſſeſſion. (which is your title te. xhir lands.) accept- 
ed the feu · duties from him, and gave him diſcharges; ande vou have allowed it in their 
accompts: Which was: found relevant, Stair,, tir Jane KARE Steill; and 20th Febru- 
a, 1679, Earl of Aboyn. And this alſo holds in taking rent after a witning. Auſaver- 
, Non relevat, unleſs the Duke had taken it himſelf, after intenting of this reduction: 
And ciced the deciſt ion in 1689, Burnet, Archbiſhopef St. Andrews, againſt Beton of Blebo, | 
about changing his Ward. holding to taxt, where the Lords allowed the-Biſhqp to:quarrel it, 
for Archbiſnop Sharp, who 
taxed it, was only an adminiſtrator, and ſo could not prejndge the benefice. 24, Hie was 
eſſor, and ſo could not know what his beer ür ad done. The Lords, 


as A Member of the houſe; cont 


never retour him to be in the natural poſſeſſion of lands, when he got only the feu- duty, 

ell. Bar to ſhew'the Duke what he was to expect, the Lords decided this pane: that 
Eadem die. The Lords found, in a caſe. bet wixt Wilſon und Staich, baden a ſubject * 

je bee was AN ; Fong ah the 1 you duties rn Weber would not be a remitting 


«4 $ ; 1 i 
io * 
, * 5 Fm 7 \ ; 0 
ors ” * ** 111 7 4 : 1 p * 5 : . ö 1 "4 „ 7 : 4 " 7 ' 4 4 
0 1 * * $3" 7 , _ - 3 \ "I Tha „„ ; 0 35 n Fodew 
f I e 6 2. > f p23 2 n | 
* t o : N l * | Y 0 $5 
93 8:3 ; * N Fart oy” OWE 
: * x ; * 25 1 * I 
q 1 * * 7 F 
. " . 


' & *. . - 2 - % . a " N 1 N > - 27 0 5 
p = * * 3 * 7 BY 7 7 8 ö g 5 ; x” ö I . 2 - - 3 z $13 3 | 75 ; ' A — ; | 5 
* * 4 * * $ * j b * . VV i F 1 \ 7 — Y . * 5 % 
1 , 4 , g , 3 4 1 * > 
\ 12 1 $ ; WE : * wk : wo * 4 2 7 2 5 ; A x as 1 a 
- * ? 1 8 _— by * p F f 1 : E285 \ o < 7. v 3 1 * ” 4 * 
* 8 = : ? * : : 75 15 
$ 4 3 : * . » 
. 
. . 
r 
o 


1 5 9 4 9 in 
7 nn R 3 e 
1 7 n 5. 3 0 
* . Po Bo * = 7 
e . ö 
d 1 b * $ * 4 . 


bygone annuities-of her liferent would not = the Jands-of Saltoun, in Ppremdice of the King 


_ and bim as donatar, it being a Leading caſe: And the King founded on the 547 77 1 1984, 


4 ' chat bygone ſenator. au annuals, in caſes of Jorfeicure, ae@fcſumed paid. 
February 1688. tp. 71 24} 


December 28. 4687. The 3 ne. Sabah 1 e r by; 3 * w_ 


"ihe mentioned iſt current, Mr. Andrew Cant, Miniſter of the Callege - kirk of Edin- . 
barg, having the vote next i9:Dettor, Robertſon, declared that he only elected Roſs, | 
Biſhop of Murray, to be Biſhop ef Edinburgh, in obedience to: the King's Jetter; and 3 
reſt followed his way of voting: At which the Archbiſhop of St. Andrew s, his uncle, took R 


ow againſt _ 
chim ; chere having axiſen great animoſities betwixt them, becauſe St. Andrews had o far 


| Laptions, as A. reflection, and a mark -· of their ſiding with Paterſon . B. of Gl. 


_ .eelpled him at Court, and obtained his nephew tobe made Biſhop of Edinburgh, cont 
' 30 his; deßigns; and, which was worſe, contrary to the form ever obſerved: before, d. 
e bis Majeſty did never recommend any be his Congi delire till he had an a 9 


of the -perion by: 4 or five. Biſhops at leaſt; nn here there were three Biſhops, 3 
" eceived. Without his advice, -viz, .:Roſs to Edi 


ge . ; and tho” a Scotſman, yet he was bred in 


| Balgarras,, or gny.who have acceſs de the ten make 4 ene Wed i 
Withcur examining what hee: in 1 5, ain. £2 b ie” 90 
Badem tempore. The Chancellor takes trial; of « a.report, that ys Sor Had: 00. 


Acting on the Government, and coming abroad by 
= to: whom. 5 1 en it; 


A ene 6 151 E 


ay TAE 6.4 x 


-_ 8 cps ee eee Walter e to-be Provoſt of- © lap, che? he bad. 
never been on the Town Council before. Kod Wt 
[ Fanuary 11. 1688. The Lords revived the” 1 4 of e 5g in 8 
weighing of fleſh, fallen into deſuetude: And the Lords conſidering that the account given 
E E into them by che 'Mapiſtrates of Edinburgh, of their diligence in relation to the cleanſing * 
f the ſtreets, and freeing the ſame of beggars, is no way ſatisfactory; therefore they or- 
= the preſent Magiſtrates; -to' give an to Sir Alexander Gibſon, Clerk, the ee 
" thoſe-who. were Conſtables the laſt year, and likewiſe the names of thoſe. who are Con- 
tables this year; and grant warrant to Macers, to cite thoſe who were Conſtables the 
former year in one of the quarters of the Town, to compear before the Lords, on Tueſday. 


* 


next, to anſwer for their neglect in doing their duty, in order to the cleanſing the Town. 2 
of filth and naſtineſs, conform to their injunctions, and to hear and ſee ſuch cenſures in- 


flicted upon them for the ſame, as the. Lords ſhall find juſt. The Lords alſo granted 


warrant to Macers to cite thoſe who were Bailies the laſt year, to compear before tbem, 


upon Friday next, at three 0 Clock in the afternoon, to hear and ſee it found, that they 
have incurred the certification contained in the act of Parliament, for not cleanſing the 


Town, and freeing the ſame of beggars ; and. alſo to cite Archibald, Home Tackſman, the 
faid day, to anſwer for his not performing his: obligement in the contract for cleanſing t the 


Town. And the Lords ordained intimation to be made to the preſent Magiſtrates, that 
. 1 have it under their conſideration to order the Magiſtrate, for the former year, to re- 


found the impoſition formerly exacted from the inhabitants upon account of deanng the. 7 


Town, in regard the ſame has not been eſſectually done. 


. 6a WA. The rates Arc Es and that the table is Aae and therefore ee 
| | | | | the 


e 
- \ 


4 Þy arts rk, eeguining his Officery,of Jure te enen with him in . — W 
1 which he had in debate with the Lady Saltoun, decided in his favours, viz. char the 


» 


Am, Hay to Murtax, and 1 
Galloway, WO was Glaſgow's Suffragran, a 1 855 was born in upon him-without His know- 


ngland, and knows not our Ecclefiaſticlaws _ 
And cultoms; and Edinburgh is a ſtranger to the Clergy he i is\coming amongft, I 


e, 
| argument with Mr., James Hutchiſon, a Preſbyterian Miniſter, that he needed not fear the 


Prince of Orange his recalling or puniſning them for accepting the toleration; cer uhr 
he law the Duke of Berwick ſucceed, and then he would confirm-it?.- This "diſcovery: -, 


II. The Lords having conſidered. the table of vivers given in by: the Mugiſtrares, aboy we 


. for dhe prices 'of wines, and other vivers; and recommend to the Lords Drumcairn, and 


5 ; _ -entor as that ſhe 3 to have a 3d of eee pert. of the Savages con fir 
Tg” HO I; W376 58 


_ _ "therefore en e 
8 688%» 1 + N ; „ 


ay inks or E desrhted Treatife,” in 
A was” 


child, a thankſgiving was appointed thro Scotland. It was thowght's 
5 n meetings were not injoined to keep it. N 


EE WWW 1 


Carſe, to prepare, and bring in in ſuch a table: And tlie Lords declare they will proceed a- 
gainſt,- and-puniſh theicranſpreſibes of The rates to be ſet down; either in market, 'of Out of 


- mirket-z and. declared chat if 'any'perſors ſhall bring in any unſufficient fleſh, or fowl, to 


he market, that they ſhull be called and fined, and the meat conſiſeated- 


The Lords alſo required the Magiſtrates to nominate and appoint Viſors a the ia 85 


markers ho ate to attend at the time of the market; and to ſe that there be no great - 
er rates exacted than theſe in the table, and that unſuſßeient fleſh and fows bè not 
ht to the market; ho ſhall be called and fined if they be found negligent in their 
8 7 Abd if the Magittrates' ſhall nor appoint: Viſitors, the Lords 'Geelart, that Mey. will 
dame and appoint perſons for viliting the markers, / 

Againſt this, there was a repreſentation made for the good en that abs; Fe act of 


5 Part; 1686, the Lords had the infpetion of the cleanſing of the ſtreets referred to chem; 5 


vet the ſole power of the markets, Ge. reſided in the Magiſtrates, Who were both Sheriffs 


within themſelves; and Juſtices of Peace, and by their charters of erection, and others. 
„ ANGIE government and policy of the Burgh committed to them, ſo that their Con- 
= im, — were wen ene, bo the Kung and his Privy Council, . de to The 


are only liable ro be judged, by them; and they had right to the fines 
greſhons'; und if the Ten and its Magiſtrates malverſed and were 


Seon. * 1 Es . e | LIFE! 1 25 42 


y 130 * JF The caſe of Ayton of: Me esd e Napier, jone 
3 n ee en a new point; if a relict be ſuch a 5 exe- 


1 Je 


l 1617. Vid. zbth current: . . 
ene, e „The . upon a bill of Frederick Hamilton's, av 1 3 

b Nober er 1687, did make the Contimiſſion to deſert, on this 
pretence,, aber theſe words. «of valuing Tote Dmmon uſe,” were ambiguous and unclear, 

10 r re en to p vcecd eee oo . 28th February | 
atie led berwoen re Penman che Gade -ſmich, and Young his 
found the boy had childifhly-ruw away from his maſter, 


anuary- "oy 1688. The pre 
A „is adviſed. We L 


= — divided the rematient goo merks of the Prentice-fee yr reſting, 20⁰ of it to 
Foes 1 orany be eee 100 to remain with the prentice. 


the Lawyers, chat the 24 40 of Parl. 16x 75 Ae 
ä at Simonical pactions between Patrons and intrant Miniſters, about 
ds, was à blot in our law, deſerying correction, and that Do- 

Latin, againſt that act of Parliament. 290, 
unjuſt, and contrary to the analogy of law, that the executors of an 


FEY apparent heir ſhould have right to the rents due before his deceaſe.; tho? Stair is clear in 
it. For Sir George Mkenzie rationally thought this vulgar error aroſe from this miſtake, 
that an aliment is due to the apparent heir out of his predeceſſor's eſtate; but in ſo far as 
„ — not uplifred, applied or conſumed ir, it is not his, nor his executors, but is in bore- 
7 caſualitiesof f 


to the next heir; even as "bygone ben entries and other ungifted | 


By g $4 : 
8 ELIT 5 3 * 


ollifen — Moir's caſe, it was 9 e be- 


Windy 9. 1688. In Robert Ce 


e are een to a defunct and his brother conſanguinean, and their deſcendents, 
Which of them was preferable in the” ſucceſſion to his heritage. The ſucceſſion was to 


Mr. Robert Petrie, Provoſt of Aberdeen. Hope, Minor. Prof. tit. 2. brings them in e- 
qually in moveables, bat prefers the ſiſter · german in land, becauſe ex, utroque latere, et ob 
atem vintun. The Preſident thought here, that the defunct not being infeft, they 


Were alike to the communis ſtipes, and was therefore for preferring a brother and his iſſue, 


who always in pari 


caſa excludes ſiſters: And ſearch having been made in the records of 
the Chancery; 


it us allaged, that ſervices and retours were found where he had been pre- 


ferred. And Novel. 118 favoured it. So that, at laſt, the deſcendents of the brother were 
allowed to ſerve; but prejudice to the other 0 y to quarrel the ſame, as accords. - 


© 
bs. 


anuary 18. 1688. At PRIVY COUNCI on the news of the 


28 e with 
that the Pre- 


Junuary 19. 1688. Teſter's dae againſt Lauderdale, about the 'R $00 Sterling bond, 


5 mentioned #th March 1685, is again ned: It was alledged for Yeſter, that L. ule.: C. ; 
de dot. prom. was moſt juſt, and that Minxinger tells, it was fo decided in the Imperial 
Chamber of Spira; and that her renunciation of her bairns part of gear and others extended 


not to this bond; for Gifanias de reuunciat. tells, chey are ftriftifimi Juris, and gives 25 


25 uu where wy are to he * and . even 9 the Fee of words. 
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WE cy his r 5 refer — it Tis: — 4 for Sr James Coltbure FP 
8 e Ale tender Mih n 12 merk 
the Lord Forte 1 — 12 anries- 
| a, Tue back- bond. fays' only for rehief” of what be Had —— in = 
3 James. © Replied, It bears in the e for the well of the family ; n 
extend to his cautiomies for John the ſon; \chis being profitable, et in nem verum. Du- 
plied; It 18 pa m mere per ſonale, and ſo non egreditt e James, per l y. § 8. HD. d. 
pas. and the ſon John being then an infant in familia, no father would grant a ſecurity fer 
That debts the child hound chen contract ſeeing be knew mot but he might be rictous; and 
the rab S§. C. Macrdomani Obviates this: And eftoit had been for a debt of Sir James's vet 
that being innovate and extinc by this new bond, it cannot be a ſecurity for it; and if it 
Fache be a ſecurity for Forreſter's cantionries for. the ſon, why not for the grandchild allo, . 
8 - in infiritum. The Lords found the back bond taxattve only for Forreſter's caution- 
ies for Sir Janes we farher3'and therefore” preferred- the: we creditors e Cokburn in 
- this fom. | * 150 10 Hig 1645 4 1 21 1 A. 2 A EAN 32487 AEF TS £75868 + 
, 25. , 1698; © he fedu at the mſtanes of. | 
of line of "Cairns," f a'diſp poſition granted by Cairns to Captain as ment 
December 1686, is adviſed. The W of reduction was, that it was blank in . 
5 tho“ he ſubſcribed a warrant to Walter Johnſton,” the writer of it, or any: ether, to fill 
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upon th. en das 15 —— | 
2 hearing to 2 it, wppreſien ag the ire: und/alledged; 3 Ee 
n-onerous cauſe to 5 i dbl, oe ng ere what he got wich her in rocher, with - — 
1 155 one contract of marriage, and Loo Sterling, which: Lauderdale got ante . En — 9 
2 by eee Herz a8 one ef the beirs of line of tlię Earl of Hume... e 
_ The Lords,” before anſwer,” granted Yeſter a Gilipence; to the igth of February, tete 5 po VE, 
 chele papers: And: having refi "the e upon - the Aut of renn ad if 
2 debate, the repelled the defence 4 this bo; | 
Hyerys Bat ſuſtained ene 20 200 I upon. the comri@t of marriage "And: . 
md, har che E. 12,660" Sterſing of töcher in the contract ee fulfilled and 
a away the fad pr rior bond, "notwithſtanding of all che adminicles . to _ 
1 bes of che bond; ſuch as the a JON A HERR 
 Cauderdileyot with her mothe „ en oft tw. hel | 
Teſter to it fit for theſe debts as acebrds; Ne 
On the Aden of: ov bug Veſts 9 | 
Knee im, a1 -. Lad) bythe Duke 
Xx Lords refuſed. his bill. * 
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the "Captain's $' name in it, yet that warrant was null, Walter being one of the tWO wit - 
9 | weile in it bimſelf ; and non conftar when Mr. John Carmonth filled it up: it might have 
been inlets, or after Cairns's death; and it is proven by the witneſſes," that be was going 
#6 e it, and ordered-a new” one to be drawn, which was never perfected aud ſo this was 


eee, Ir e the e teſtimonies Cn: nent's name was filled vp a 
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. 3 128 A. 's 1 2 2 0 * e 1 9 
C: and Mr. Carm oy 1 3 A 4 a8 te che 1 pt 

ene EA bike . e een eg from, Captain; Lennent, but only 
to nter at in the ſubſtitution: anti talaie from; his heirs wharſomever to his heirs: male; and 
fon 5 7. Intinus. glb. motis teftament inf mant, it is clear, this is notaſulticient revocation, 
- unleſs the poſtarior:tellament or diſpoſition v ere perſected: And. the Lords have decided fo, 
Srair, 20 July 4669 Elies z andahat J. 5. C de Hume. cho cited by Drum, yer - 
ag zaänſt hm. The Lords ſult ned the diſpoGtiong alloilaied. from: the feducton, and pre. 
tierte Captain Pennent c the mails and dimies, eee July es. * 

9 n Piltovyn's daughter, a Hepbu 'Keinhy mentioned 
4.4. jary 1 The Lur a konadd tis quaticys of his marrying the ſaid Jean adjefted 
. to his diſpoſition; affected ity the it wWa s on death - bed, and that hebehoved 
— revs loſe the. eſtates and the; e bim eight days longer fo delibe. 
Tate; uta declare if+he: Would ntiamy het or not ; elſe they would, . e ad in caſe be 
| 2 1 rekuſed,, Blair Drummond had a gift ready from the King of the ultimus heres, becauſe Sir 
4 ndeuryrediiede —— leſbo Id; gor on his refuſal, and ſo there w 

2 Ber ber edocmed rhis proccls, and bbtain on on ppolitio 
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Areino t Durden en p being, on the SITES 
ene me — yours -oup he ro — Mes oi 85 apbell-z-Dun 


2 ſignifyimg that theſe. horſes were, poinded on Hemprig's Herning; and. rbat, an his 
. de e 7 16g 1. ieh was {altaingd, becauſe they were not | 
No "John, as che hor! were; not had —— oa offered. de: 
EA 5 : noe . eros, a be:did;for the) hovers 3 
„„ 0 3 veer the ſame is ſeliaum decerned 
= i d Qed den dare TRL: becauſe, he pf ane | 


@ ar act of Ahe — 11% is qudir Anion, and trans- Von. And gue 
Donbaith wuſt alſo be liable, for E aſſiſted him in the poinding af iel horles, 
1 in thir tra: i, That it was done in the night, or in the e morning 
zefore fun viſing, wich violent breaking upp of: the table doors. 4 le \retuſed 
-Mr. John's oath at the market-croſs; and E urban! was * eſent and acceſſory 1 

bei dener tho bet uf the borſes. Fhe Lords found them 
een a6; At PRVIY COUNC 
| — abs Bie Sherifhdepits: of ee ONT 
de l. refused b give up the kde 4e dee. Jad, 
1 ration af the rems, and as refuſed; ut ſu⁰ν 1. 97. 356, There 
| "as a ſuſpen(itim-of muitiple-poitding.by che 8enants.de | 4 LT had borh:he 
| IN A her Rut ande A aremuayirmjunrute tie St her AL and there N 
ght be puniſhed c to che 26th act of Parliament 146g, and other 
buling che: ing's authority (by: which he ſhould. protect the fieges) to the 
effin 1: AAnſavered; "The pont E e e to be diſcuſſed and remitted = 
rhe Seſſions; nod John Hay is pteferable.creduer to her; and the Shexiff 1 way aſſiſt any 
te re his aidz und the! Lotdb af Seſſion only declined; to meddle with. it, as being 
mitt impern. The pn Conncilſaftained-ho-libel, and named 4 Committee for 1 
dhe eitnelless And on the igth of Febrwary it being adviſed, the Lords ordained the 
2 be repoſſeſſed 3 to ee caution to. Ne 1 An) Hoy 


_— 


1 113 fag r een Ait Po „en . . 
1 Ml. 3 Provoſt of Haddington, — 9 Ne ee in . , 
for Enfrying away his corns en the Sabbath · night, with a convocation of 63 carts, to de- 
raud him of his rent, and after an arreſtment was laid on; and for beating and bruiſing 
Him in the Town of Lauder Steil had: a reconvention pie That his Maſter had incar- 
_ 7. after a ſtanding. ſuſpenſion bed and had charged e for be Was Oe 
; of. Both were admitted to probation. Fo H be 6 
Fam 2714688. TORE deceas'd-Marquis of Montroſe; made 4 1 ae of te ten tutors 
0 his ſon with a W e lng rae 1s gem, and - his Lady and the Earl: of Had- 
dington ro be une q n Haddingtan being dead; and the Lady incapable, by marry- 


* 
s nen e, and no garn being filled up, the reſt ſerupled to act, al- 
= ledging the nomination fell and became vbid z/anditherefore cauſed raiſe a proceſs in the pu: 
= 5 . name nnn n _ ee WM: ee to act. Sir Joon Niſbet 


„„ 2 on D 's, « ry 7 $'8 r 0 ö N. El. 
IJ 1 e chatie A the Kin of the Mar 1 


wy 
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15 5 * The cafe of the creditars af 


5 | Eepickotia which » 


5 S annary aB. 2688. -Anether.p point is decided between Ayton of In 


cheſs Would be TIER 8 * 
long as any of them ved; and there ves noi quorum. that they behoved-all to act joingly. 
It was contended hy othets to be null; and x deciſion was ccd from Stair,” 15th _— 
1671, 'Drummond.—Bar ſee ibid. 4th January 1666, F aürfouls; and 14th February 36 76, 
'- Durnboll.” Tbe Lady, his motbar, offered t entertain bim graffs; and ar his age of ten 
rs to quit Htim:2000-merks! of her 
bug, of the tutory wis thought to beo 4 dag 10 get him to breed Popiſhs But 
would not hold, for the tutbłs in Jaw: were willing to ſerve aud the? Graham of Braco 
his neareſt agnate, be within ag, and ſd cannot he hig tutor in-law, yet Gtabam of Urchill 15 
che neut agnate, is willing to accept, and is Proteſtant; and his aunt; the Lad y Cillendar- 5 
affers to kcep him. Onſh it is to be conſidered, if a tutor ene at r Exchequer will exclude 
de eee. oh . % D. eee, di, ee? lo Ao NN 


* 


The Lords, on the gilkiof eee adviſed this, and could” RR ne to no reſolution; there | 15 
758 


- being ſeveral non liquets-" On the iſt of February: u reſume: ge and hey found the 
tatory null, the — — having now failed. Edmongſton and Marcus voted or 
beben r e which, with other tfüngs, eee afterwards to. the la n L 
aide Which was dene by a letter from the King on the 2gth February 1666.6 nee 
e 3 
— t Ich current. Cat: haber ives a bond of proviſion to ls daughter 3 the brother 
retires" it, and gives his own bond; afterwards, in the ſiſter's contract of marriage, he kinds 


The Lords found it came aer of his bond, and Muſt be inter 
3 — n bin "SAL eee ee 1 1 een SOS. 
:romarty: and Tee eee 

therein it as contended, that the rou Sow ata the Lade upon the 15th act N 
dci eb che (als af che reſt; 3 by this courſe, a parcel of the bel und ae 
be picked ut; which would make all che rell ſell, and ſo the reſt ſhall not be got fold: 
de ſold in whiole-or in fart occ aſions 9 prepreg all 


The partial-roup: lie Sino ani ot nds e 234 28 AY „ in un, 2% Dee ee et! 


3 +» Eodew dir, Mir. James 


Y hered to his difowning the ing's Jawfol- authority, or chat he was his true Sovereign, 
called him only a King de falm and not 'de-yure: And that to give him the abſolute power 


1 meet an arms to protect themſelves. He was found guilty. of treaſon. by the Aſſize; and. 


F February 2. 1688. The caſe of Bailie Thomas Wilſon, again 


ennie, head of the Fields MT 2 
168 7 was this day taken in Edinburgh." They were not ſeeking 
free goods that were ſtolen from the Cuſtomers; and he ſuf dee e — 
bolted the door and ſnot à piſtol, which made bim to be e En db then fomeknew = 
mim. On the 3& of February, he was examined before” cht Priry Council, and 1 
diſowned' the King to be his lawful Prince: His pockæt · book bearing thuſe the bad cor. 
reſponded with, and-particularly one Mr. David. Williamſon z the Niostin ghouſe Preacher 
d that name was Sd anOER riſoned but he-denicd any converie,. . r la was 
— Uibernred.” %% ⁵ oats Pot 
Upon the 3h of Februar) Kenne got his indicment at the Criminal Court, and 4 
and 


he aſſumed, Was to put a creature in place of the: Creator; and that it was unlawful to pay 
 cefs'ro maintain ſoldiers to ſuppreſs the free preaching of the Goſpel; and that chæy might 


condemned to be hanged in the Graſs· market on the i oth of February. But to ſte 5 the 
would renounte his principles, and for other Teaſons,. he was reprie ved till the 17 th of Fes. 
bruary, on Which day he was executed; and it is thought he would have been had 
not the people talked n that he hop with favour as a ſecret Jeſuit. What he owned 
on peared to ſome to be no more than What Mr. Samuel Rutherford's Ler Rex ſays, and 

pbtali, and ut populi vindicutum, &c. and other Preſbyterians own the ſame, when 
they have power and may do it without hazard! He ſeemed to die compoſedly : 
nſt Mr. Robert Richardſon 
Writer, was reported by Lochore. Mr. Robert had taken down an old land, which had a tim- 
ber fore: ſtait, and was rebuilding it; but he was re. edify ing che fore · ſtair with plaiſter; and 
attempting to carry it ſo up to the top, ſeven ſtory high. Thomas Wilſon, and the neigh- 
bouring heritors oppoſed this, as obi ructin their lights, making their chimneys ſmoke, 
and by the vicinity endangering them with fire, and theft; for they might ſtep out of one 
Window into the other: And the Dean of Guild of Edinburgh: having diſcharged him, he 
ſuſpended, alledging, the late act of the Town and Privy Councit for building in ſtone, in 


; allows theſe fore-ſtairs'to be rebuilt of the ſame extent as formerly, that is, no broad- 


er nor wider; but provides nothing againſt: heightening them. "Anſwered; Extenſto is all 
the three dimenſions, and comprehends altitads as well as the other two; and the tolerance 
x interdictum uti palſidetis, to have it no otherwiſe than it was before: And tho' the 
. tenements have no ſervitude ali nn tallendi upon it; yet | Sneidwin and Finnius 

5 1. - ping w Servitut. Predior. give" another as rs vix. ni 1 Aatuto civitatis certa 


edificierum 


jointute, with her huſband's.conſent. The annul? 5 9 va 


50 mers. without . or relating to the ſaid bond: The debate was, if he | 5 
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TEE 
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Eouem die, E of Sir Rob dert Singlet of Stevenſon, is TY Sir James Sitichir of. | 
| Kinnaird, {wontivned, xyth: March 4686,) was adviſed. * The Lon found; by continued 
e near 40 years; and bynche tutor Longformacus his proteſtation, That there hae 
n an vbligement on Sir John Sinctaic, not eniy 10 relieve Mr. eme Simolair” Sexecu- 
_ is; ut alſe his Reirs, (his n 'of the frelict's liferent-annuity! ; and therefore aſ- 
ſo altes hint from: this: Purſuit „ Abe it was uuged for Sir Robert, that 40 years, payment 
| of preſcriptions infer 4 preſumtive obligation, felpecially te 
> "_ an keip NG is clearly bound; tempus Seing neither madut induc endi nee "tollendi ol 
© gationem fine'alio previo titwls. | But the Lords conſidered,” tliat afl the ns of this 
might probabi have been given up ar:clearing of the'tutor-getompts Hs 
TDebruaty 3 1686. Doctor Wellwoocks oath in his'cauſe agkinſt Tilicourry, . 
el zoth November 2687) being repotttd by Kenmay, If the-quality adjefted by him was 
receiveable? The Lad found the ſervices and borrowed condeſcended on by bim, 
s the onerous cauſe of the bond; not ſufficient to aſtruct it, ſecing he acknowledges he got 
ny; from the Lady G 55 ber a e TE unleſs be al ER wine? e 
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2 + 1 5 2 3 ſhe had reltricted. herſelf to 1200 7 and tho this ee 5 
4 cem dabatio inter virum et uxorem; yet it was! te the creditbrs, and ad Monatio 5 Jura- 
mate; which tho" it did nat bind by ey Geery Jaw; yet it Was obligatory jure 5 
1 3h. amentum oft ſervandim ke tb nan vergit in diſpendium et lefronem rd 
_ they having more lofs by the perjury, than by keeping of che bath; and binds her by our 
2 d of Parliament vad. Aufwered 1%, If a Woman has Le enorm by her re. 
nunciation and oath, ſhe is reponed; becauſe then the might, renounce all her jointure: and 
= — aud ſue is privileged: likes: minor. N. There is a competency left her 
e for the eſtate is but two thouſand merks a year, and 1200 merks is more than the 
rationabiliy tertia given to widows, being 200 merks above the half. Then ſhe: alledped 
2 null; 1a, Becauſe it was mot ſigned. 20, It was taken a \Judice non competente, 
"oi the Shetiff of Edinburgh in the Abbay, Which is bv un territurium. Anſwered, to 
1 Her bath is craved, if the did not Judicialhy ratify. Tothe 2d; It is Au voluntarie. 
 Juri/diftic OP not be pro ribunan, and any Judge is competent for that. Which 


ai 


the Lords found ; but ardained her ito. depone on the . Ihe alſo alledged, That reſtricti- 
on was ee a delivered evident: But it was urged her Fearing 8 5 the not mh 
. e 5 At 42 wie E 2 * 1 2 Mu ws « 7.7 — re Hes "22504 . 2 15 8 7A Hes CN 5" $44 FOR OE 


ven in by Belbachlaxe, lte was ordained to depone in preſence of cheSheril, | 
3 the She Glerk Who took ber bath, and were to be confronted with herr. 
"Ih e eee, . Captain William Seton; craving the extract of his decroet of 46cality | 
25 a creditor of Argyle's, whereby the Lords gave him 5000'merks owing to Argyle by Sir 
Evan Cameron of Lochiel, which he had difoovered himſelf; and the haill-being 10,000 
merks, Lochiel got che half ef it, in | indicins*: The Duke of Gordon having alſo 
Ang to this ſum, che King by his letter required the Duke to give Lochiel a diſcharge -of 
it; Whereon Lochiel founded-a defence againſt William Seton. -.4 d, There is a jus 
diuaßtum to him by his locality, which a poſterior letter upon miſtepreſenation could not 
ale from lam; and they being ſocii in this ſum, Lochiel could do no deed to prejudge his 
 colleagne.: The Lords, conſidering thar rhey'were-onlythe King's Commiſſioners in this caſe, 
to diſtribute” Argyle's eſtate as . ſnouſd direct them, he might recal what they had 
1 and therefore appointed Kemnay and Edmonſtoun to prepare à letter to be ſent 
m the whole Lords to che- King, to know his Majeſty s.pleaſure, to whom he would give 


8 containing . op cleneation af the debate ee. Party, and their nights. 1 ad Jane 
Abe Nn eee e 35% ROTTING ON HS 


Eodem die. e Ogſtoun Bookſcler in Edinbus gh, is ee Fate ſelling 
"Biſhop Uſher's Sermons againſt the Papiſts, and the Hiſtory of the French perſecutions; and 
al oh copies are BINS from him'5 tho” Popiſh books are publickly printed and ſold. 

February g. 1688. In"Crai igie of Gairley's caſe againſt William Moodie of Melſeter, 
mandel 20th July 1687, Who, tergiverſing 1 in the compt and reckoning, and refuſing to 
| roduce: the diſcharges he had ; Guirſey gave in a bill, e re it was done in order to 

4 ground of fuſpenſion, and to reduce his diſigence of adjudication on account that part 

of the ſums were paid. The Lords declared if Gairſey ſhould deduce any real diligence on 
de . a e e g b ton. PO. orig ſhould Sar reduce it, = 
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Wann But 0 not wal ik 1 us ended 23 the's ner n * 
15 3 2 libel, that che cantioner in the ſuſpenſion ſhould Gill remain hable; and that he "nw 
__ reſound: all his\expences, as Craigie 1 by thät bill. Vid 28ch February 1688. 
„ Funuaty 10. 1688. Hunter of Dod's improbation againſt Scot of Comiiton was reporte 
EE 1 alleged, that Comiſton had undertaken to pay his debt; in fo for gs We, 
"had taken a diſpofition from Graham of Craigie, the common debior: with the conſent of 
Leon Roſchill, the donatar to Craigie" s eſcheat ; who had given a. back bond to the Ex- 
chegder, cher after payment of hid cn debt, Morphie s tautionries for his brother, 
. ſhouſd come. in, in the nent place, whereof Dad's debt was ont; and ſo he having | 
1 . gift, he muſt be liable. 5 ee The donatar's conſent was but a. % 
2 chat he ſhould. not quarrel. Comiſton's right, and was not à formal cranſmiſſion - 
bl the: wiſe; and Dods had no jon to the back - bond, and ſo he had no intereſt. 
70 3 hed,” There was a jus quaſitum by: being named 2do lac in the back bond, that being .. 
a clauſe in his favours; as was Had . Fletcher of Benſhaw and Ländſay. Let the 
hrs hete fund; ſceing Comiſton had a ſecond gift, that be had not undertak en to pay alltbe n 
© gebrs in the back bond by his accepting « diſpoſition wü the donatar's. conſent; Then 
"Dos oflered to prove the donatar had fornially-diſponed the gift to him, OS fan + 1 
8 the, mails and duties of tho lands. Vide aach ember 1692. 9 
Foam die. The reduction purſued by the creditors of William Robertſon f "bis child- | 
= ns bond of proviſion was re ported by Harcus, viz. that it was a latent deed, neve 
| l he broke, and ſo r not to have Won delivered: 2do, It is diſconform 'to. the don 
"a ; "rat of marriage, which/is in favours of heirs, and only payable after his deceaſe ; where - 
s tbis is 16 bairns; and adds 30,000. merks more, and is payable at their age of 21; and-ſo 
ants an Onerons cauſe. - | Anſwered, They offered to prove it's delivery; and that the ce · „ 
a debrs are all long poſterior to it. The Lords decerned in the reduction of the bond. 
and preferred the creditors to the children. They cited for the creditors, Stair, zoth Janu- :- ] 
2 1 5 74668, Borhwel s 00 5 mg AMORE perk r e e „ 


Js 75 Allowed to > ve 3 Rog acid 140d 4 by hs laws 17 u . ee albeit prin do 
not tap and retail the (ame, are liable in payment to the Tackſmen of the inland Exciſe, for 
het mall de ſold by them to Gentlemen and others, notwithſtanding they do not vend. 
tap and retail the ſame, the quantity being always in leſſer bulk than what is allowed to 
be brought in, imported and ſold, by the 4 and acts of Parliament: And alſo find as to 
That ſhall be ſold by the ſaid Merchants importers to Vintners and others, who ſhall tap 
and retail the ſame, that the ſaid Vintners, Tappers and Retailers only, and not the 
Pereda imporer are liable fot payment of the inland Exciſe to the Tackſmen, the 
/ ſaid Merchants-importers giting always upon oath an exact and true aceount tu the Tack. 
5 men, of the Vintners and Retailer's names, and df the reſpective and particular quantities 
old to each of them, When they thall W for that 3 Compare this with the. 
2d act of Parliament 1673 
11: February 15. 1688. . Chancellor, s having richt to the wards, purſues Charles | .- 
Wk ſon to Robert Brown Stationer, fer bis ward and marriage, as ſtanding infeft in 
the ward. lands of Wauchop of Gleghorie on a. wadſet and appriling. Alladged, It is an im 
proper wadſet, and hie is not infeft on the appriſing, and ſo can be” no farther liable than for 
the annualrent of the e Yer. ah: e found the Fourrary, on Harcus's report, "5b 
renitente prefide. 

a dv.” Thos Cuſhney e in Abende e William 1 in King | 
born, on a clauſe of his e of marriage with Bailie Duncan's daughter, that if his 
Wife die without children, he ſhall reſtore the half of the tocher; and ſubſumes, that the 
eondition exiſted. Allalged, It was provided to return to Duncan, her father, and he died 
before her, and ſo. ante conditionit æventum, and he could not tranſmit to Cuſhney his exe- 
cutor what hie had not right te himſelf; and that ſuch conditional proviſions evaneſcunt, if 
the legatar deceaſe before the purification of the condition, I. anic. G. 3. C. de caduc. toll. 

e e has a right and diſpoſition from Duncan's neareſt of kin. The Lords at 
firſt demurred if this gave him a ſufficient, title to claim the debt: But at laſt they found = 
that the wife having died without. children, the half of the tocher does return, Nh the 
intereſt, after the wife's death; and therefore decerned the defender to repay. the half of 

he ſaid rocher to N nen be before 73 ptoducing his 1 885 rom: the ET: & 2 — 
Vor. I. c 
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| latss,: "wherein thay hed: = i 
Po: -— . p#xlationis, and mot for cheir jointures. © Anmens Rojert. lib. 45; rer. judieutan. cap. uit. 
| - fhews the Parliament of Paris decided che ſame. This is an unfavouruble e for 
8 _ widows: But it was: ped. on a bill till farther: hearing. FFV 
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| 385 5 Agreement bears a mutual obligement, that the Tackſmen ſhall Pay in ro him che Exciſe; 
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05 . . «principle of material juſtice granted the deſire. of. this bull © Which was. — as a - 


* Glaſgow and couldhnor ger ie in roo places. But h His arp bew, ucceſſor, had a better 

— night to it than CCC pond e ee; 
1 3 27 1686. The debate between Keith of: Lestulh ad Marjory kan being ad- 
i: 2 che Lordo found, that wives had no preference on their: contracts of marriage. but 
_ . conformto cheir diligemce; and that the ju 25 which they bad i in the Roman law, 


; : = 5 bas net pro'donatione- proper. nupties,. but only! pro reſtitutione' 


5 Ig 5 for her active title, producing a notorial extract af the Coanxeſs's teſtümnt out of 4 


. : Nas 3 Zoten ig. Mr. 
8. A | E . Pinkill, which the Lords had declared ſhould be irredeemable, if it hould not 


= . n 


5 inge, ſeeing the Exciſe was the only ſubject 
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i ths ben = "is 1 at abe ie canal Then Si 0 1 right OY 
poſn ion from lis wife, claimed het put, the being one of the neaelbof kin. 
Saen dies Phe. Dutcheſs of Lauderdale being purſued by the Lady Boghal!, 155 be 


= _ in he paſſeſſion, uhich werk legated to, ber y che Cousteſs of Lauderdale and 


Tabellion's books tat Faris. The Lords found it“ hot probativ unleſs it wrene utter a- 
\ raced and adwiifiiculated.: :. + 8 . $1 Ls: IH * . RE INE! {AD Ps "a; T6300: © . 4 Kann 


1 . 
. Frbruary i 6. 1688. The dal of the Lady Bomakellie canin Sir Alexander Falconer, 


| mentioned 27&-July:+687,; being reported by: Collington; the Lords found thecondeſcend. 
8 5 | ence given in, and the bonds produced as the,oncrous:cauſe.of her additiopal jointure, nat 
| fulficient-r6 83 remuneratory, diz. that: he being debtor to her ſiſter Nicolas in; 700 
. his,ow n bonds after her death ; umlels heuprove that the:righes:pf- thel 
zonds — in her reden d. were aligned and made oer by ber re Sir Fe 
her huſband. i To hr ys 6h 180 87. 41 r Bf} EE $f 049 Cty 4 Fa * 8 | 
James Hunter Advacare ani James Ciel 
gave in a bill, ſhewirng; that Johm Blair as aſſigney dM. Lurg 


| 12 


£4 * N 1 5 . 


T 8 1 
had a 


Boyd of Pinkill, : 


. be. redeemed betwixt and Whitſunday 1688, (mentioned fupre 40th. December: «685 2, 
and if Pinkill ſuffered that term to elapſe, they Would be ont uff; and therefore. craved\the | 
Lorch would: allow them, a poſterior. credit ora, ti pay Blair, ct intnare ejus lacum, and or- 
_ dain iat to aſſign them to his riglit; which he refuſed to do, becauie they: wauld not pay 
him another ſum Pink ill owed him, for which he had no comptiſing. The Lords from 


IG Gngrlar-asthe farc caſe of rorogating an expired compriling:- - 
alem tempurr- The Archbiſhop: of A a letter fram che King, —— ks 
te Ralf year uf che houſe-muill chat the Ton af E Heure Was e e 10 pay for the 


5 0 . | Hers Lester Ace Patetſon's ging [to-Glaſgorſ../ Which was thought. men 


thing in him to ſeekx: And in Apnl rs 2 obtained another letter, giving him the 
half year of the'Biſhoprick of Edinburgh, crop! hed becauſe EY 
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EZodem diu. The caſe: of: William Hamilton of Wiſhaw' abit inde nds. for 0: bo- o- 
IX that his compriſings: were paid by his Tator-acc ö red 5 e een mhe Lords l. 
ed Lundy both from omiſſions-und intromiſions;/ s. 
Eadem ie. Mr. Roderick M'kenuie of Preftonbell We Le rd: One for relievi 
kum of a part of the Kipend; and of an augmentation to the Miniſter of Oranſten, on a can · 
tract between my Lord's father and Harflikon of Preſton,” Mr. Rory's anthor,, in 1622. 
OI $aſloilzied Oxenford, l ma Rory recour 6 egunſdEallabal), 

his author. —_ 3 . 5 
-*\Eollem tempore. Ar PRIVY COUNGIL,: One Satherla 451 ſad os aun. 155 
another. It Was remitteil in reſpect of its meinde torks hae of Peace, F | Sheriff of 
Caithneſs, Where it was committed. 1. #0 5 Meat e 2013 - 
Fubruary 21. 1688. Magnus Phines; 825 — 5 Tackſmen 55 the Caliaims, Jingle 
Jane C chat! Brewer, opon his contract to relie ve them of ſundry de bta; Allalged, His 


ita eff he wunts yet fot Thomas Robertſon's and Charles Murtay's brewin "Anſwered, 
This compenſation was not inter co/dem, ſeeing: the c had paid their Par mg and he 
had action againſt the deficients. Replied, They were all bound co him. and it behoved to 
be underſtood conjunctiy and ſeverally, the words being then paying” which is aratio 
35 mommy quipollens uni verſali, i. e. they all paying. The Lords fomnd them all liable con- 
; » aud ſeverally/far one another's Excite 3 and refuſed relief till all paid for. their brew- 
out of which he could operate relief. 
February 28. 1668. John Callander, Smith, having obtained à decrect agai lt Rae A, 
Berber and Andrew. Forreſter Bower, for L. 1400 as the expences of the —— carried 
on by the-Kinp's Tradeſmen: againſt the Town of Edinburgh, for declaring them frec of 
ceeſs and other burdens, as mentioned aoth March 1684, they being bound conjunaly and 
8 with the reſt for reimburſing Rim. It was ſuſpen ded, 1m, Becauſe, by a paſterior 
"oO OY ſtood _ bound Fa rata. i 2d0, He had loſt his gs We his . 
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ing che own Council of Edi ns a N _ + I. 
# P ri deen cnt wien pro ee and. deen wöre I he beer; 
ee before 5 4 the ſuſpenders to. depone, whether ney: 
3 the alledged diſclamation when they ſubſcribed the laſt, ſtared accompe, - hearing, 5 
He _ Obhkgation op the hack thereof,  for'pa payment of the total ſums therein mentioned; or what - 
time they. came 0 underſtand the foreſaid' diſclamation 3 and ordained them to produce the 1 Vs — "of 
iſclamation : Likeas they ordained the charger, do depone what enpences he truly 44 5 5 5 ++ 

+: 0 5 kid 5 8 55 28 allo-whar he troly expended after, i, upeg. account 0: VOY 


ele before, ing reclaimed againſt this, and the Lords baving 3 —— 
—_— - bill ich che do wg on the 28th February, chey ſtopped their foteſaid interloentor, © 5 3 
1 to take the oaths of Rac and. Forreſter, he ſuſpe 5 anent Kheit knowledds 7 
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© -. of the ſaid. difclamation 3. which they found has been underitood dy them in; the procels 
bete the r (the miſtake. of chis was, that one procuratot᷑ proponed promiſey- Nl 
. pully adefene the defenders, tho? all af them did not know of the diſclamation, Bt 
ne and cherefore.the Loxdsjordained John Callander to gepone upon the Verit z i 
i Hail articles of his vronmpts: reſeryi 40 themſelyes to modi charges ex © 
\ _ ayes they N ecauſe 80 cart ee; cauſes ak this” 0s 85 me 


Haden di, john Gray c chen en of concuſſion apaintt t "Farl of Lauderdale, 
. 25k 2 1686; Was adviſed. AX] 'The qualifications. of ores 2 fear we - | IP 4 © 3 
He was chen a Lord of che Scſhon, and had much, power in 1673, when: It Was . * 
:3 and ad, raiſed an improbarion againſt them, and when they produced: their pape, 
took them rp, aud would not give them 1 5758 * He entered f Joby 15 e * 5 
ot 4 ; Uiſpoſitian 3; and there lh 
werks, and he gabe but 21,000 for them; 
g le having gained ſome days befote his ea 
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bar partly. moved the Lorch ta FRE "Ws was, 1 ES 1 "lar Cs 8 
| Fights. of the land of Benvie and: Barradry, extended to kg yalue, which they did not: 
Bat Lauderdale has other rights thereon; by which be will call him to an account, = 
now each in their own placr. Upon the 28th of Feb 1 0 Lauderdale bill Fechiming * 
. this interlocutor was 2 ant! refuſed. Vid. 26th July 1688. 
Fodem die. Walter Gibſon, Provoſt of Glaſgow, his char 7 againſt Crawfurd of 2 iy 
urn, on an Admiral-decrect, was Fa iid Collington. The Lords ordained Merchants 
\ i. give their opinion, whether if a ſhip, be 644. Where the buyer undertakes the burden 1 
0 the outreik, if maſts will fail under the notion of outreik, ſeeing ſhe could not be a com- — 
Pleat ſkip without maſts. Vid. l. 44. D. de coi. Molloy de jure maril imo, p. 194. and Loc. 
nun, Ab. 1. c. 2. 2do, To giye their advice and report what is the cuſtom of che Carribbee 
Hands of giving gratifcations to che Governors, that their ſhips, may be declared free; and 
1 the ſhip $65 all or only a third part of it; for which Malloy was cited, lib. 2. cap. 6. 
' Andfound-no-annualrent due for the outreik. and that they Were. not Weka in auen 1 
as bore annualrent; as victuals, proviſions, and bottomry, o.. 
. Frebruary 23. 1688. Thomas Wilſon againſt Foulis of Ratho:. The Lords, on Caltlebills © 
report, renew the former interlocutor, (Vid. 29th Noyember 1683, and find the 100 1 
Eg muſt be deduced, NOT at the end of the ECO Pts: ut of n Var. Vid. 1 
1 3 Thomas Williamson, ; Fr quarrelling. a e of Urquhart * — "of 
halle, becauſe it was figued for him by the Miniſter, and does not bear to liaye been ar the | 
dedſire and by che mandate of the party; he Lords found the teſtament null. 
+4 Rodem die. At PRIVY.COUNCIL, bis Majeſty's. commiſſions are read, making. Sir 
John Dalrymple Juſtice · cler in/Colliagton's place now deceas d, and reſtoring Sir George 
- Mikenzie to be King's Advocate, in Sir John's place; and they are both received at Coun- - 
"ll; y and the next day Sir John entered on his trial at the Seſſion as. a probarioner 3 in Colling- | 
: $ _ "xon's room there, and having pe rfected it, he was on the 28th of F ebruary ſworn and adm. 
dted a Lord of the Seſſion: But t they declared, that his being Jultice- 1 5 tho” it gave bim 5 
pbrecedency in the Criminal Court, 5 it gave him "PER 1 Scſhon, and ſo he was oy 1 
r Lord. _— 
6 February a4. 1688. T he Puckeſs of Lauderdale ſceking an adjudication agaioſt the oy -\. 
' ors the Lai debt whereof he is bound to telieve keys and calling it a mongſt 
TS, the 


3 


=# 


A 5 . ts 5 TO JT he L. &rds Kt 
r of <be'roll, anno thor 
E turned. Cod fe Pe Spry ns a ord Ex 
een Richard Canningh me's action 8g 


nib 


b © _  Grayed.chat Fir ohn Dalrymple, who was nat yet ach 

Ok plead for im. AP; ret 188: him” that *caitld* Hor 
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RE Nicolſon, after he was Preſident. Hut eh Et ras becauſe hi he"wa of dee 
nn 7 5 155 im it, To the caſes Were not Ke. 9 een Ls 11 

J 2 dee . This day and the-rwo preceeding fore 
b - bite betwixt the Lady Saltoun and the E. f Dur 
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3 © Forfeiture, for the'by 45 175 Uferent, mentioned 1 73 December "1689, 1185 i 
EZ T uy the. 2d 45 5 be*quinquennlal retour, all b ganes ire” fef Fr net wo $03 Jak „ 
1 WM on? juris of oh: oh, 1 the Rea and his Friend 4 

3» - caſo ih wa and dender it oupht 0 debe kak fp” b. 

| Tu” . Dupled, In materia day 8 8615 extended; but 4 

py 5 Materia pe  odioſa- 44 4 8 this is ; For which Were e ted, 1, Obr-6wn tay ; 

=: 169th, Parl. 1427, "and at kigth, Parl. 1357 thet ſtatutes” ate not 10 be d 1 
bs ED | Beyonalthej reciſe words ; and alſo Fe Sabaud, tit. dr ley. et conffiturionibus'p! 2 
* Aud Everardus is" bt. ol. num. 13. 16. / "And: they” . 'of. debtor 3 | 


2 ered tor, in 1561, z extended Sgainſt app ot beirs b 1 compriſings, Jet 185 Tt 62 
3 2 1 Fraud, "and mn cauſa 'mavime Javorabili:” "But 545 Thee avs” een very nice in . „ 
1 bY. 5} ng law a appe ears by the deciſions in ani con ber 1622; Roches, aud 2 M, 
3 9 0 "Grier; and. the ſanie.is BONE obſervable in the cafes.of "arm: 
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. 2 177 Mt; e © 
W dium od atrocitatem crimints parricidi : : And in the! 24, Th here's 6 8 br but WY I 
3 85 WW SP liberorum vent 2 and It. 185 extended "ad bat a 'extrancunt,” 4 1 0 11 „ 
ane ſunt una & eadem per ſata in 7 5 R is confelled'a new: er might 8594 ; 


7 A to this caſe; but as it Tank. the 1 wi not in the caſe? of that bid act 1584. - N * . 
3 was preſſed that the Lords would a viſe: this' cauſe: "and the Prefident;” Tarber;-Carfe, 
3 and the other Law ers on the bench, Were clexr for the Lady but Dumbarton favor got it 
3 5 delayed; And, in June, a new ſtop came fi the Kin 8. 1 A the Lady could Procure, Was, 
p Wh the Lords gecerned in ber e '6f the g 58080 for” the years, ſinee the forfeiture. = 
But, ona bill given in by Dumbatton, pretending that ſhe Was paid thereof, by 1 intromiſſion 
ES with her ſon's moveables, © his library and the wood, ec. The Lords ordained” ber to find 
.. Cautionzo tefound, in cafe in the event the were : found paid of theſe e ſince the 
dom of the forfeiture : and mne found: Sir Parrick Murray cantioner,”:T hey" were content 
do cke her barh on thir inrromiſſions, but refuſed to take it as peng; ; tho' it was 
_ 85 Te yr that it was all ſhe was obliged to do by the act of Parliament, to purge colluſion „ 
dete he fon and ber for abltraQling! 5 diſcharges, unleſs they would prove it /eripte. 
Feat 28. 1688, The young Lady Carloury haying given in a bil for an aliment ro 
EE erſar and children No of her huſband's eſtate. The Lords gave her L., 50 Sterling,” which 
1 e thought Ap Kate where the eſtate will not pay the tereditors* annyalrents.” 
_ *"-Eadem 4 children of Sir Robert Freſton of that Ik, upon a bin, got a modifics- 
„ 05 from their father's creditors of 690 merks.for this year, "during the dependence of their 
7: Khmer, and reckoning. _ 11 2 
RN Eodem die. James ker gave in 2 bill againſt Jobn Gibſon; his wiſes father, ſewing 6 
1 nad a proceſs depending againft him on her mother's contract-mattimonial for her Poren; 
* And ere craved an aliment medio tempore. The Lords refuſed it hoc- loco, becauſe he 
1 Had married without her father's conſent, reſerving their action as accords, © 
5 Ez 5 Eolem die. The creditors of Cromarty objected againſt the compriſing produced by ths 
relick of Joſeph Brodie, that it Was retired by Cromarty the debcor, with's blank a igna- 
E . tion, and he filled up. Joſeph's \ name in it, and took a back bond from. bim. declaring he 
3 5 "i Ws got it for ſecurity of ſome money Cromarty was owing to Joſepb, and for any othet 
* . Tams he ſhould advance for him; which'did extinguiſh it by coming into the common 
| A  _ «debtor's hands, and beipg paid with his mon 15 ſo that it could not ſubſiſt for perſonal ſums 
15 . debts for which i it was not Ted.” Cl ths beg oh ir eight & be 90 W ti wt] f 
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VE 


| the cauſe of the 1 imp Honir ht. Which is very Juſt; und like, the Engliſh - \babeas 
ee S 'by which prifoners in England . not lie after three terms, put N de 
1 1 rte fia And agrees with J. 5. C. deicuftodid.'near —Þui this, WF, ** not * 
1 — 4 againſt the State but private ness... ogy | 
Wa 2%: 4688. Wp amatjon' came kram the King, like that in En lan , call ing 
=—_— "hows: all the Scots Soldiers or Sear n abroad, ln the Dach ſervice, ane NM * 
= ed, and others ſtayed on their per il. Ty #þ F 
WE ae teniore; The Rules uf the Popiſh- College in ihe F were printed, invicing 
1 4M children to be educate there gratis; as Mountebanks' promiſe great things with their 
1 ee Colleges natd e and ent under the Great Seal. | Akgow not! if there 
Rs £ +; Was one ere, Nan . * WH „ane be a F445 
© * _* "Badem tempore.. Biilie Alexander Andes: having broke bis. a by: a fall. upon. a 
petition given in by his brother's children ta the Town Conncil-of Edinburgh, pretending 
de had papers of theirs, the Town ſequeſtrated and ſealed bis writs. Theu they ap- 
TE "PPM to the Privy n for A: 3 to * N which: n denied; I. becauſe i: 


. 1 
1 1 ; N C - K »* \ 2 
of d ' 3 8 N # i Y 7 7 þ 75 . A . 
L * E 1 at 1 : ». od 8 & , 
5 ö ” i . : 8 1 * 3 2 A A * i > G 
. . 1 * 


1 & Fe: 2 wt #_ f P 
1 "a +4.” L . 4 | . 
> x n bi " 
* of Foam, OBE 
* 1 = * 
r 5 


eis Teence, te 


1 allo ſem in'alonig with them ; and that the King's Advent wall, the dert Council-day, - 


1 he e. ff K V 
William Moo! Writer to the Signei Segel the amt ame 
| Anderſon 20 bis children, aue in Aa complaint, on-the.z9th-of. April, - 2 he other * 
den for taking off the: Magiſtrates ſeals, and ind proceeding to invent % thous call ing of bi, 
dn thereby embezaling the Papils means, He was cited, and the affair. was ei- 
vt and they being rutors-teſtamentar, there needed no previous ſolemnity; and if ws 
miles ſed,” they wete reſpumfil. The: Lords of Privy Council, having conſidered. the Abel 
anch unſfwert, with the examination of Bajlie Montgomery, | who ſealed the charter cheſt, 
2 "cabinet; and coffers, ditt find, that the defenders did precipitantiy take off the: Kids” 
deals (the Bailies not being preſent) for Which they ordained; them to receive. & ene 
at dhe bar; which was accordingly done: And ordained the defenders, When t ert 
„ to acquaint: the other tutors-taſtamentar, and 'particularly William Panton. 
de pürſwer; chat he aud the ben ee to che right management of ;zhe pupils „ 
fairs, d bave inſpec jon of the pupils pa | 
Well, the" | zords ane + ie rties to A ue, as ai of 8 4 "2 a> $37 ge . 5 
5 arch 27. 1688. VY: COUNCIL, the Chancellor nba eclared, 
"i by the King to Court Cs Archbiſhop of Glaſgow apa that the Zoancil 


T 3 »* March s bs. Ar PRIVY We ima Les Lord Bai U and dg bean, 
3 - ain of Hugh Muir, Bailie'of Carrick, for opp 
_| weights kot ſelling the oed; wheres: en was more conform to-Lanerk, weight,” Which 
* the ſtakdart of Scotland, than his, ed, He got bis ſtone: weight from the Dean of 
Sula or Ayr, which is the head bargh Ache Shirt; . this is all he is bound to do by = 
_ Inſtfucions given to the Juſtices of Peace, by the J8ch 48 of Parliament: 16613 and if Ayr 
3 heavier'or lighter than. L. de bey {bould -be fined, and not he. The 
Toe affoilzied him, if his weights apreal with Ayr; and reſerved. to examine if al 
._ - Were ene, Aug after trial of both, bnding my Lord um mem in his: complaint, 
_ + they, on the 26th of Joly, fined him in . 50 Sterling, as temert lagen. 7 e Int 
=: "M0 veb. 29. 858. *Ar-PRIVY e OUNCIL,: jeorge 
Þ - An, p ; odhead; or the Lord Forreſter, for ; oppreſlion, n 
- Wt tenants to coine and hear him, and ſending them all to the 


ec te de; Which was to fturve him like the Roman a 7 
TKorpiie ruffed «reetimination againſt Mr. Gearpe, that in 1679 when this King was here, 
de refuſed to pray For him dere he was a Papiſt. Tho' this falls un 
3 When 125 ks: yet it makes him deſerve no fav 


ESD Jorge bad lent him . * he was'now ſeeking it bacc g ; 1 5 
U. Tg Eart of Lauderdale being to ſerve: himſelf — to the Duke, his brother {ks 
reellijy for. inſtrucking the re Xing lying in a proceſs, in Sir Patrick Home {= 


pers 11 

E-—— „ he ſifted to give them back. The Lords, on Lauderdale's application, ordained 

0 to de impriſoned till he re-delivered them; tho Dake Hamilton pretended it was a caſe - 
meery eieil, and they migh ger them at the Regiſters, or produce the :- Regiſter- books, 

en Would inſtruct Us full 7, And accordingly yy on the gth: of April, the Earl was ſerved 
elk we to lis brother. There was u proteſtation taken for the Lady Yeſter, that he had 
inſert lands in the claim belongi ing to her, as heir of line; which was very met, 
. rpſo that he was now ended heir male, he would be liable to denude. 
Dum Zempore. ”” The Archbiſtiop;of Sx; Andrews prevails with the Vninerſity, to 10 ſend 
with the Chancellor an 8 5 o or opinion to the King, that he may, by his prerogative, © 


de fign it, vis. "Mr. James Wemys of Feudie; one of the Rectors, Mr. James Martine, 
A Cunningham, Mr. Fenton, and Mr. William Sanders Profeſſor of Mathematics. 

At the fame time, in Bet wick, Mr: Prat the Mayor, Alderman Haggerſton, a Bin, 
we rener and the Officers of the Garriſon, and ſome of the. men ng with: the al 
pal Minitter, contrary to his intereſt; ſent up an addreſs to the King, that they ſhall Ee 
doch a Member for the Parliament as ſhall conſent to take away the penal laws. 

ez sds. At the COMMIT TEE of Privy Council, for public affairs, one . ry 
Preſbyterian Miniſter, Laying called the King an jdolater in his ſermon, and ſaid that Epiſco- | 
peey -was not of God's planting, tho? it ſhould grow up in the Church; and attempting to 


whereon A tumult followed: The Committee ordered him to be tranſmitted to Edinburgh, 
"And; an the 19thof April, he was proceſſed at Council; and they offered to prove by the 
Towa Oker, that Hamilton of Kinkell beat ſome who came to a 1 Wran', the 10 Otrock. 
1 eee I, becauſe bender were 9 25 of the n hereon a new Wen was 
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Hendry, "Miniſter. ar. Saler. ' E 
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7 9 diſcharging them to bring home bis conls, labour his glebe, 3 2 which:; they vere „ 
3 . Enis interdiłtio, Cot- wg 


ler che 48s of indem- | 1 . 


Ap away the penal laws without a Parkament. Five of the Maſters; of Regents, refuſed 


Pen in St. Andrews, the Archbiſhop cauſed apprehend him, that he might be cenſured; 
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Soni erry's Fre ace d-ordainings I yao et 
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p echtem and: gave hinVan.cxoneration;z:5And-ch6 Ing was 9 00 in bis 
Ber e e ot B Soft 91908 . 33ers „ ene $00 "8 
Bode tempiner” Theres ceoniflanitnatloiyube.Magiſttace' of. Culrof,: again 
/ Meteor Bruce of Brsomhal, hat 'he had wüßten the icenant of their fill wied caption, 
| 85. 4 she Kin *5 Magiſtrates, by bis ſpecial. nomitiation, wire” not Mabie for _ 
cotireatted before theft entry. The Connvikdiſtharged! (alt farther; ;procedu nt Bn 
WED noſe eel *byFendinp-rhem-mioney wü nhl jene 8 x 5 
5 1 Boden h het . em 845 . Town-of Adi | 


LY ind the non ieren referred the afaj#o the 5 Fe Hp e Ma 1 5 . 


5 


1 5 1 "the 10 coin 

5 8 EZ 6. and 7 

: 9 Uton es Nang f 

. . * Yee bn <p 


+57 "i 4 wr tho avg and tne th deen in W fea an ig ee N 
75 879 1 1 Dutery ating; oftrhe, unjuſtick bf the ſentente) Kis day f } 
5 dehayech ; and at haſt; in «hopes of his life he confeſſed and) bef be m NV 
ele becdhewed See Wave h forged them: which ſume called an gcc hon toit | Arme in N. 
. 5 = 2 the by änderte And u Procutstor inLithgowy-wrho bad him deny,/-149rdaimed-6 be; * 5 
„ "His! wg 0a * is. doubted how far this;is rhinos e ee ove —— 
l ad [a dp ef ec Ay Kat de icapital;y* Sadtbig Sewaas: Aae zom tie 0 tine; Al he | 

. of Jane,: ow fich day be war hanged atitheiCrofiiof” Edinburgh,” än dle 
gr. . pecting his life z and had attem . 5 Hefe 
. - BE - "w_ -was difce vered: een 2 e Ty? 1 age: . e 4 
e One s Cramnſton, Balle in Kallo,. Is paänhenel dane Tor" 

8 Es Ade Mghe Yelatlon againſt her of theſtinhe'whange 1 
2-548 = be. -# _Eloath&ra The floor; Ee after ſome dayy fe died: He was alfi : for wont; 
1 which! ſome ſaid was hired to go otl eie of thenway. Aan wats nor wit 111 7 Th 
_-Uapril 12-1688: At PRIV Y:COUNCILY: there « a lerrer From: *the- King, <ommand- 
an" he march of D unbarton's ſoldiers to Vork, by and, here had been fon tumilt 
© paint rhe 3 mortitychst en 2 Onhers thonght-#hey. Aid nöt Sd vehture io 
deo chy ſea, bbecybſe the Hollander?s/fleet:was then our a, Bun a ;there Was eh war: Need 
. kben, ſo Dov ere ee went afterwards lea, vt Vs Weng! oft Far: 2 1 fi 
8 . on Bailie: Fee. purſues John Jad 
: 155 8 1 entorted from him on a. wrong 
„ with the Mapitbrates. of N pw him 


I = : # cot think be ge act of Part: x 
5 . At The Lo Baffus having Killed Roſs ef Kindeſs, 1p. 
5 eber eq unent the. eee e Waka edge torbe UG 
Lok bfi, iche Clan and ſirname uf Roſs combing: 
| 2 5 8 ie %%% ki _ 2 708] 56 
ov F bere le un arner 16 We, 
hichrrun ddwu the W e | 
- 5 Was drowned. ver vin Kits , 
EM : > © Hay 16880 A. PRIX 
„dien pickieg and cuting 
A 53:98 n being Tac Fay *. Wb 
N © Mlhos; or any 10 hug from ſerwants⸗ Fee eee. eee —_ ES lt 
„  *6lMay 31: 1688. ARPRIVY: COUNCIL;:Te e Lady RedhouſeJaughter, ende Lord 18. 
Ane, Patſnes Rebe hee huſband dar an alien, ius fegand hn dd net cobebit; and got 
a modification of Sοο merke early; bm the anpualrent of cher h-] rocher; was to be a part 
g . this, e Wi killed W the Gath6(co\the- ay ren 1 550 Join- 
. een eee bis) e nr bly tx adl 50 fp rite dt, ele pied 
ent ayn545 688, Ar PRIV/Y+COUGNCIL, theirChancellor, having 1 returne he 12h 
bs how Londom, hep rodaced the following letters from the King. Ie An anſwer: 40 their 
' - ” -Fecomm Weit ane, the mene dle whereby-the; Kivg appoints them to truſt bim 
. oF - an things as bis dun mouth, and his chief Miniſter of ate; tho! eitcumſpect politicians 
_ _- ,wilkbotſparinglymſc ſo g as obey hl Ade, A lettef making three 4 quorum of the Trea- 
#4 dere which was five before; and the Chancellor to beine gu un, which: piyes him a great 
_ - | » Auflgznceand dependence; an and he immediately ſtoped d all Payments til he conlidered, farther, 
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be TOY enſio! bis he Papi. 26 1 1 1 ght for a pen 
2 on the Exchequer. 4, A letter pointing Moody's mortification; ; fer a church = 
in the Graſs market of Edinburgh, to he emplo ed for building a church in the Cannon 1 . © M — 
--ſines they want the Abbay church. This Ru {deprive the Biſhop of Edinburgh of 15 3 
8 1 _ rent, Which was paid out of the annualrent af that mortification.. sta, A letter . 10 4 Y 
; a \Hucing. Captain Grahame "= company, or guard in Edinburgh to 50 men, being 9 + "of 
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120. T heideſign was, to caſe rhe.” own of-fo much pay, extending to I. 800 — 1 
Fear that they in compenſation of it might give the Earls of Errol and Strathmort a dif- i, 975 5 1 


3 of the debts they owed with Argyle to'Heriot's Hoſpital, and an alligumion, chat 
oh ey may obtain a locality and relief on Argyle tate: Which is not ad idem, ſeeing they | + 
are only-adminiftrators, and the Town ſhould be bound to give ſecurity to make if ——_— 
_ the Hoſpital :. and the company may afterwards, be angmented to its oſd number. 64% A. 7 ol 
- vs reducing two: companies out of Donglas's: *regiment, . and adding them to 'Collonel - + 208 
Bots, n, A letter giving the Papiſts the pertinents and revenues of the Trini iy 5 3 1 3 . 
No "NN at Aberdeen. 8 o, The moſt material letter of all was, his'Mijeſty's ex 4 

f. his indulgence and tolerarion, which ſeemed to employ Bi defign of dillolvingall Tudiea> 
+ tories, till they act by new commiſſions, r ee the telt: Which DT penn” Even 85 "i 
KEEP apiſtrates , E530 3 N 5 LD : 

BY: UI. The Town of Paiſley complain of, the Vat! af: Dundonals,; for e bury "I <A 
"Fong; : 2 tenanr-of his, ” (who hanged himſelf) at the Gibbet · foot, within their proper - | 
. and without their leave; and cauſing impriſon their Bailies for removing i corps. RO, 
The Magiſtrates were ſet at. liberty, and the mutual riots being adtnitted to probation, and ad- 1 1 
> I on the 26th of unc, Dundnald by his brother-in law TTY ower, got the Ma: hy „ 
| giſtrates, impriſoned, and ordained to crave: him pardon. e P 1 LR 
Salem tempore. His : Majelty conferred the places of. gm 200 Educnſios,) 4 the . +" 
1 upon Mr. Alexander Swinton of Merſington, and Mr. Lewis Gordon of Auchin- 1 

_ *toull, dividing his favours berwixt the Pryſb e eee and Bales aſkie 1 IN FE I. 

Harchs 5 place in the Criminal Court. J = Ee 
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" II. Captain M*kye,' lately come from Roben, F impri iſoned: in; the Caſtles E 8 ns 
ITED Ws Trae e with che Prince © of. Ohne, or foe, of his. We} 
£ Wants. „„ . VVV ö 8 


ul. De or luce, late Bilbop of Dunkeld, this Congo thre comes down robe Piſbopof | "OM 
Oe, in place of Biſhop Murdoch Mckenzie, lately dead. 3 EY. 
Im 1 1688. Some thbuphit the Lords ſhould have 3 15 ft, FS, ps the. 1 "© Why 
Alton diffolving the 109 e, of the RE tg: the Lords Juſtly would not da, +, 
ing in queſtion their wn right. 5 "IE = "4 f 
= 2. 1688. A letter d pr ced 8 the Kings! in 8 of Sit Evan. 8 1 N 
1 zochiell, procured by Robert — his good brother and Pen the Quakers, againſt C 1 FM 
"ain William Seton, mentioned 8th February laſt, diſcharging Loc iell of that debt: . 
Which annulled William's decreet, and was ſaid, by the King's Advocate himſelf ꝛ0 be a· 5 1 8 N "2 
- nds property. But others alledged, the Lords, in the commiſſion dividing Argyle's 3 
keiture, were bat the King's Factors and Truſtees, and fo "gs. 0 or "ES: what, 0 5 
. did at his pleaſure . 5 4 _— 
du . 1688. It was debated if the Kferent-eſchear of a een appriſer'1 not infelt falls : s e 
13 to the King, or to the ſuperior of the apptiſed lands; ſeeing fifione juris if he be within 
Pear and day, he is reputed as infeft with the firſt” apprifer, and the firſt appriſer's would - 
fall to the eee of the reſpective appriſed lands, ergo likewiſe the ſecond : But ĩt was FM 
| Hoa that the King's right would oy This fiction. ns on nl 
24%, It Was queried, If a ſuſpenſion ſtops apprifing, adjudging, ' and other real diligences; | s, 5 
for! it will ſtop a Poinding, ergo etiam appriſing : For poinding, or a ſearch for moveable, 
+ muſt preceed apptiſing. Some ſay this ſearch is only moris gratis. Yer this anſwer ſeems ' . 
not to be good; for if the Meſſenger finds moveables to the value, he ought not to pro.. 
Ceed to the apprifing of lands; ſeeing the common law, as well as ours, has.determined this © — | 
rational method, that how long a debtor's moveables are able to pay, no diſtreſs ſhall be 
ee againſt bis lands; and ſome conclude, that the ſuſpenſion ſhould bear a ſtop to 
real as well as perſonal execution, otherwiſe it goes not Mader real * | Others <2, 
5 dhinx that ſtop. is implied, tho? not mentioned. | 3 1 
June 6. 1688. The caſe of James Cunningham contra Ts Angus was Avited, and 
8 the Lords found Cunningham the -charger's oath did not prove the ' reaſon of ſuſpenſi ion 
- "reſented thereto, anent the price of the tyle at two merks the gilder; and find the ſame - 
proves not the ſecond and third articles of the accompt referred to the charger's oath: 
And ſuſpend the letters fmpliciter, for the ſum of L. 19: 143. Scots, as the price of the 
"fl brought home by rhe ſuſpender, and L. 24 Scots, contained in the precept produced: 
IVE find” the letters OY Ki for the reſt of gd _ ou: 2 principal * 
Vor. J. e e 18 9 7 „ 2 een 
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1 3 And cen 4 eee "_ IR Avg ain 
5 5 5 5 2 this alledgiag, chat the charger had deponed di Mary pargiculars not ended to his oath, 5 
and which needed not, ſeeing his acceptance of Wilkam-Hay 's precept did bind it on =. 5 
10 chat he cannot. now: return. it back. ban Angus.” Th. dale VI ome. 0 Drum- 3 5 
5 caitn. . . Mo # TUNG: . MAE 1 1 ef 1945 1 5 5 
A 5 . . The Pains! Clerk reported this caſe. F in the Welk is 7 EH „ | 
* 34 VET the Commitfir chere to repair another's honour, Wem be. 1 b Feen! in 1 N 
tie church and craving dim pardem before the congregat ion; he preſented a bill of luſpen- 
: 5 im, chat be being a 3 8 had taken the benefit bo his Majeſty's $ toleration,- and 
tee ccni not be forced to de peunance in the Cbnreh. . whither he had not freedom to 86, 
S*þ ie 5 5 ee be remitted to the pc 2 RG gh ns his f 2af0n of ſuſpenſion, 
. and ordarmed bim to ſattefy in he Church, ner og gs Went? ens Li . 
12. 1688. The caſe of- Seton 0 . 8555 1 adviſed, =. 


1 7 1 2 
A 12 


| * ; Loris foriad;Craig's. z oplifting the: annvalrents of her brother” $ patt of the fam, in tbe Town 
> : of Muldeburgits Ae dig not infer a general paſſive title againſt her, as heir to her bro- 8 


e but only 1 ualrem for. 'reſtizucs on, 54 For affect ng: 


* 0 ber brother's Party, RNs. Fo 
_- N | 50 ine bad a probable ground. . 8 „ | 
PE > 5 Nu 13. i688. The caſe of Richard e hd the Dike of Hamilton, mektioned * 
EE i, 4010 July: 1685, Was gecidec; and the Lords laftained. the sdminicles and preſuraprions - 
3 adduced by the Duke, as ſufficient to uſtructzhar, either there was no real Hebt, or it there 
denn, that it has been paid, oe inelsded in poſterior:bonds and tranſaQtions.betwixt them. 
3 A ball was given in againſt; this, and the Lords refuſel it, unkfs they adduced other qual- 


| | . -Geations to. fortify and aſtruct che bond. than what 1 were already Jes 1 85 of in the dear. 
; EL NE ns Thus the Duke did not loſe all his cauſes, 38 he pretended. 0 9 


Fan de. James Thamion of Mildeans contre the hericors of Khiplaſe, for riGtion  - 
RG to bis mill, as mentioned '1oth June 2687, wherein ;exemprion and immunity from be 
Aithirlage af bean, and efpecialh of farm-bear, was mainly pled, aud deeifions were cited 
Uu inde, Pury 11th July 1621, Keith, where Farm was Jound not Habie; and 21 it Merch 
463% cih where the. contrary was:found: Steir, 230 January: 167 3, Berbar; 34 
. "Qliphant ; 3; Hope, zit. of mills and multures, in the - caſe' of Lord: Leith; and 
3 os Fs IH Vary 26th June 1635, Waughton; and horſe-corn was alſo craved to be excepted, which 
E: as refuſed. | Tet ſec Stair, 14th; January 1662, Nicolſon 3 and on the orher hand che pur- 
l 3 EY ber contended: hy the feuar's own charters (as the regiſters. of che Abbacy of Dumfermlings 
1 8 _  vafſaks produced did inffruct,) emma grand creſcentia were-thirled 3 and their leading: poeri-, 
be "SEP 7 or charters; with clauſes, e theſe prior ones, ; eauld; not Wrong Abe heritox * 
= feuar of the mill, The Lords having adviſed the writs, and probation adduced by either 
F found ie thirlage proven, and the pre ription; of freedom not proven and 
amerefere deccrned the defenders to be liable in che thicle- uleutes to the purſvers 3 mill for 
3 1 grana creſtantia, whether bear or others. except. ſach-beat or other corn-which were 
. Wang of the wil, a farm or fv 


1 The be heriiork gen e in 0.4 bill re Ge they ad never been in uſe 10 pay ey "= 
"== 0 1 any bear not milled or killed, but fold without 5 27 77 and that it had been avow- 
1 5 oh ly and notclandeſtinely dane, (the? it Was but of late that hear Same ro he ſowen on this 
1 Srdund.) and; chat che purſuer's charter 'only mentioned „e ſhilling, of Which maplraxe | 
= Was ta be taken; "which ſeemed to import, that no mote was thirled but only what was 
. LE, LE _ grinded.? After à great; debate amongſt the Lords, they, on the zcth June, appointed 2 
1 5 - x 7 new examination of the defender's witnefles, if ever the bear ſold without the thirle uſed, or. 
Z 5 5 was forced to pay multure; N the confideratian-of the decreets which James Thom- 

* Jon's authors had got againſt chem for bear, how far they would ferve fer interruptions of 
3 chis 40 years immunity: And the Lords having adviſed — the 14th. June thir laſt 99 
1 Bons of the defender's witneſles, With che anſwers, interruptions and writs produced 
tte purſuer, they found that there: many decreets obtaived by the heritors of the mill, 
A apainſt many ws the thirle, albeit ſome particular beritors be not purſued, yer they find the 
aid decrees ſufficient to take off the preſcriptiom as to the whole rhinle, as a % indviduum; 
and therefore they adhered to their former interlocutor, and ordain the decreet to go out: 
And find, by the defender's charters, and the purkucr's Rs chat even. bears the! port. 

5 - edu the thirle, was liable. 
IIIt ſeemed hard, and very Gngular, that 38 net ane (which. is Ye. anger at) 
—_—- ſhould ivterrupt quosd aljvs, cho poſſeſſion of a part preſerves the tight. is tatum; and intima- 
' - tion to one of more debtors interrupts guad all; and the parallel caſe was decided ſomew hat 
a againſt his, in November 1676, Mr. George Steil contre his pariſhavers, where one heri- 
© ror's paying a ſpecies of 'yicarage-teinds-did;not tie the weſt of che pariſh to that Find. 

wu . 688. „ Lord probationer, reported hs caſe; between Laigue 
een London, and Mr. bre f. Vauſe late Keeper of Edinburgh Tolbooth, for letting 
. Land Sour * * eſcape. 5 b 5195 he did it by allowance of Jos, 
| 2 nes, 
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„ "She lands: beck; 1 Uke. 4 ward, * hg Haul? N r ed., er 
3 e int, 3-5 it 2.3 15 . bf | 138 | 
iN "2 = 19% 1668. "ke PRIVY cot WIL, beet ulg Th fie 55 ta 
_ precognmon, + mentioned 12th April; anent "is killing of Kindeſs, fell on the 3 iſt, which . 
HD . rite,” therefore n 4 bill, then 7 procogated. 1 it Al the 2280; on which day, — - 
"being examined, they proved chit two points... xmo, That there was no prechgitate malice, 


1 8 oat they were tegogcealed, if there Had been any; and that it Was got a defiened, . 
T7 


T8, on WT 


Dien js- tranſmitted do Court, ig arder to obtain a remilion 5; Hhich and: 
i; offered upon the change of his religion ; bur he retuſed;'as was Hd. 


5 liſpoſitiap from him. 1 n was more proper: for the Sefſion than che Council, .. 
0h June. 4688, T 


F : on Honſton a field i er Preacher priſoner to Edinburgh, Was fallen Man Gallow 


3 | 19 fe of the wiſer excuſed themſelves on-thar head. Vid. a5th July 1688. 


omery. af Skelmurly was reported by Lachore 3: . 
peer ber hed « larger neaſire, ese g the Minter war torrents le n 


© Nom that deſerved worlt at his Majeſty's hands. Skelmurly gave in a 995 of ſuſpenſion. a- 
Aut this, pretending that this greater 


Introduced lately within. 98 pariſh betwirt Maſter 290 Tenans 3; 00 Linlichgow: \ 1 no 
. ineiege mealyre, F 


1 Fed die, At PRIVY. COUNCIL, che parſoit, mentioned 2gth ediert the 


mow: his daughter, to get them puniſhed for making up a morkomarrlage betwint Drum 


| Gre of this is not ſufficient to incapacitate one from Marriage, which. is rather adus na- 
Faralis than cipulis, and requires not much judgment; 28 appears by this, that a' woman er 
twelve is capable of marriage; and the dawnings of reaſon are not alike bright in all; ſome 
8 greater yivacity of ſpirit chan others, yet the, preciſe -meaſure are at the Judges. diſ. 
. «retion, '- See a like caſe in Sande deci]; friſe, lib, g. fit. 1. Aen. 11. And if frigidity or 
impotency be alledged, that cognition belongs only to the Commiſſars of Edinburgh; and 
= he marriage was irregular, yet ulla fieri nan debent qua fatia lamen valent, et mals 

diugt melrimontun cbntrabendum gue non diſatount jam eontraflum. And marriage, 1 5 the 


dor Hudibraſs'd ; ot gu, Deus conjunxit. nemo /eperet. And thir ſubſtitutes in the tailzie, upon 
the view of their own ſucceſſion, ought not to be allowed to hinder Drum, the Inſtitute, 


I 800 marry ;/ ang it was an unparalleled a& in them, to drag him the next morning from bis 


4 1 Ye * 1 g * : f ; N : ; faction 
% * * y 1 
* « % " N p . * . £ 1 
. —— q F 
$, CF . 4 » . 
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2 lf 
Ut Wines not kor 
4 B 7 years 10 run at his death, 
F 9 8 5 her OY 73 3 beate ck expixes 8 hs 0 od he may deſire to poſſeſs | 


ns Dd Dales bs. 


tan accidental rencontitgr- that day. 248; Fhat Kindeſs gaye great proypcations to _— 05 1 4 4 | 
Fei de bear him, by giving him an indipect Jie, and Feen his piſtek 9 „ 


Aryine of Hilton, purſues Ge rdon of. Seton for circumyeening FR 5 obtining« Z i 


by the wild 2 8 of. Renny's fattign, and be was feſcneq, ang 5 or'6 ar ragoons effe | 
1 gr Wounded... The Privy. Council: by-a proclamation ordained the whale | heritors-of - © . 
help three Weſtern Shires to mogt, and cauſe Iearch” fur the Rebels; and to; take the advice + 
of che indulged Miniſters, as. þaying moſt power with the: people there, This was againſt 4 
ir priocaples, to meddſe with ſecular affairs, bur to leave that ta the civil Ma Arete; „ 


455 1688, Mr. Charles e Aae oe Largs, his caſe, againſt Sir 1 
d'the Lords foung, that tho the 
{ Partiamens did make the Linlicthgow-meaſure the rule of commerce z. yet ſeging in » 4:2 


| 1 local meaſure af that pare, reſerving 10 Skelmurly to redreſs bimſelf before the 3 
3 A '\ Million; ot In this cauſe, dhe Chancellor ſaid,” that the Miniſters was the part of the e king · 5 8 


are. could not be the rule, becauſe it was opl , 


Ab of Irvine of Drum's friends, is now inſiſted i in, againſt Forbes of Wbt, and 
. and her, either when, he Was drunk or madd and furious, and ſo could not give a valid con- 


3 "we Mr. Robert Keith, Regent, was made uſe of to join them, ' Aufwered for the - 
That Law preſumes rather for ſound judgment chan idiotry or furioſity; and every 


8: of all nations is ſacred, and has an path annexed or implied, and is. not to be violated 
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RR | 2 4 00 75 55 e e men - if FOR TY 
A "contra, | The Lords admitted à Joint pain, aneht the manner of che marriage: And his . 
3 haying given. confentywas fully proven, .A and nothing of his drunkenneſs: or madneſs then; o 
eier Council thought" ita. marriage, "which they colfld not looſe; But thereafter, on che 
᷑ꝓ1 : July; they ordamed: Brumm ro be Tegueltrated,. and put with Lellie of Boquhain, . 
3 Hrorher' ile and allowed for maintaining kim 300 merks per aum out of the eſtate. 

5 2 II. There is 4 letter from the King, 3 in favours f the Duke of Queeniberry,. Tecommend- 
ee 9 3 ng him t his Fn os as. one ont he” hid non taken YOu . L | 55 Pies, 
WE This itile ſeeme new.” be} 5 

ii e ei woman, Mare ge g rom the Priv: 

1 Me. Robert Lauder and ſome 9 75 Gentlemen, * Dunbar, on fome Seger e 


ERC : ter hor W rne'h 15 and et her deer io 1 7 Yor the main 1 hg pre 


Y two votes, 1 80 55 e | : 
„ 3 e 8 5 | 


ry after Hens, tag 15850 the 8 k. yn PL, t 
"Pp Tv. Archibald Primroſe of Dalmeny, beir 


RC being ente for . te — 
aan ing diſcord amongſt the Lacs Officer © of Fare: he , by” the. > Fed's of” Father Oe 
WES Peters, and the Duke of Ber wick, get a countermand'to TOY proce! - and, to ſecure. „ 
e 'declredPopith, "If the proceſs had gone On, James Stewart \ Was « adjoihed" ay, The King s 
STS Rn in che purlult; ' which Sir Georg! 'MKenzic' took very ill.” =_ 
Ei . I WR {4 28. 1689.” The elle of Mary Kirkpatrick, and Mr. James Home, Miniſter at Ki — 
Eh © wmahoe her huſband,” apzin(t'Sir Robert Grierſon of Lapp, as debated and adviſed. ' John 
ro - Kirkpatrick being debtor tothe ſaid Mary his ſiſter in 4 Bond of 2000 merks; And having an 
|. Infeftment for 7880 merks in argen "of A . he diſpones it to Lag, on dis back- 
1 oy 1 _* bond, thar he had received the ſaid diſpo ion for 2000 merks of debt, which John was . 
„ Gs, N 3 and forſecurity of What fartber 12 5 be ſhould out for bim. "Mary mhibirs John her 
1 = brother on her bond, after which Lapg takes her 27 "from. John” of his back-bond, 
1 . 5 8 1 tfanſacts and acquires a right to 11800 others of his debts; and Ma 1 adjud =_ 
3 5 5 8 er brother's right. to the 7006 merks, and rfaiy! 10 r mails. and Gates” E compered _ 
25 "For preference on his abſolute diſpe polition, his back-bond being diſcharged, or at leaſt Br 1 
1 185 1 5 8 the debrs'he had paid of John Kitkpitrick's: © "Alledged, He 1 in mala de; for John was 
3 ” 85 inhibited by her bet fore 15 diſcharge of the back bond; and, by the ack of Parliament 121, 
5 1 28 John the debtör could not prefer other creditors to her who had done diligence by inhibi- 


tion ſo neither could: Lagg his truſtee and couſin'do it. Vid. l. 5. D. quem fraud. er, : 
1 - And Sir George M'*Kenzie's obſervarions on that act; Stair, 8h January 1669, Newman; 


3 Fs \.... :24rts July 1669, Fleeming 3 and ſupra, 234 z@ November 1687, Lord Ballenden. ” " Anfevered, 
[. 5 8 To 5 The inhibition not being intimated to Lagg (as the act of Sederunt, 19th February 1680, + 
- © *, _  - Tequires);; he could nor be in male ae 0 ea diſcharge of his own back bond, or to 
xx 15 trtranſact With John's creditors; and the ;nbibicion 3s null, bang, executed at the wrong 
=. mY > market-croſs. Replied, He ſhould have ſearched the Re, oifters, and eſto the inhibition were 
RT. enz executed; Vet it has the effect of a diligence to ale the right on the act of Parlia- 
* 2 went 1621, tho it would not reduce poſterior rights. The Lords found the faid Mary | 
1 x 8 upon her diligence | to Lagg, except in ſo far ag concerned his 2000 merks, and 
=: any debts he was cautioner 1 ins” or "P89 trank acted before. dhe inhibirion. Lags 4 in . 
„ Gill againſt chis. py I 
FE Elen die. John Wilkie; Taylor 10 Edinburg! a 10 George — pärtux mutual de- 
ali" "The firſt purfued aftione confeſſorid,” that Icot's tenement owed tim, and his tene · 
_-. mint'the ſervitude altizs non Hollend;, conform to an obligement. contained in the difpoſition 85 
Emu 1607 by My, William Adamſon, then heritor of both dominant and ſervient tene - 
=... ments, to James Heriot. Scot, aFtione negatoria, contended his tenement was free; ino, 
JJ _- - Ran the faid' clauſe was not In the charter and ſaſine. "2do, That he derived no right 
from Adamſon. 3%, That he and his authors had | poſſeſſed. it 4⁰ years, without any ac- 
1 that ſervitude, or its being mentioned in their writs. 7 Anſwered to the iſt, Ser- 
4 vitudes were real without infeftments; for which ſee Dury 18th' January 1622, Turnbull. 
234, The bounding « of his own lands demonſtrates, that it Þ 855 from Adamſon and James 
Heriot. 3tio, In negative ſervitudes, (ſuch as this of altius non tollendi,) there is no pre- 
_ Loription, being aus mere facultatis; until there can be an attempt or contravention. 'The 
Lords in pris ſentia afſoilzied from Scot's declarator of i immunfty, and found his tenement li- 
1 = in a' ervitade altius now: elend to Jon Wirtes land; and Therefore decerned'! m 15 
=. Soars. 4 ft 148 ua 1 e a 
=, June 29 1688. The Ducheſs of Labderdile's iN againſt hs Earl was JOLIE by . 
| Taber & but DE) not INE VOOR: obtained a * ä 1 80 it was e % 
e cide 
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1 now! inſiſted on, 1 the pannel's negligence. i in his duty as a Jaftice of Peace, in not ap- 


3 bete thereto, they found the {ame not relevant. 


* ; \ % 


| * . . 8 next; 35 Pur 1 W not t highs: Br Tha: 


| Mheſe lands of. Ham, ren 50 Lord, s 85 e Weit 1 mae inp him, 
3 15 K by herſelf.; SC OT ALS Os r e eee CY 1 


: Bl E J 3. 1688. Boyn reported the competition between ird > of. Kin and Micchel- 
5 8 of Midleton, and the Lords preferred Midleton's right, his confirmation being be- 


. 1 eitick lands. 71 8 
g 5 ry, Eodem die. At PRIVY COUNCIL, "the 7 8 1 18 . but being Us opgal 


II. There was a proclamation about the annuities of teinds, and their price, 8 Was 


Ju 4. 1688. : The AG 1 af Mouſwall's reduction againſt the 9 a. Queenſberry, 


| > Oe whe , n . 5 
+ * 5 >: 12 «Sy c 5 we LF 6 
_—- * 0 . 2 50 BA 
% oy g bi ; x y ; 
* ' 2 4 


be on 10 > bine 3 4This-- — 2 cal ar 


conform to a condeſcendence given in Img, To: pay 40. ears bygone le irs, of hich.” 
3 FS Daddingſton, diſponed to her by t Duke, dde to 885 Lord Roxburgh,. as 1: ord of th 


Fe 


erection of the Abbacy: »of; Kelſa, bf- which they held, and whoſe. minority made th a years 5 95 5 7 2 
J%J%%0VC of rp. infeftwents of'annuatrenr ly — 


1 upon theſe lands. 3tio, Le purge Stepfen, Thornhe's.comprigng of, the lands of Le. 


thington and others, dilponed Dy her huſband to ber 4%, 10 free tbe moveables of mh Ro 7955 


Dake's funeral charges, contained in de 
1 $000 Sterling. 5to, The Earl being 


5 g 


get obmined-by. Edward Maſters, extending to 
ung, liable 30 relieve; her of the Engliſh-debr, 
"If ra a2th February 1687 ſlie cra ed: he may P TWO mortgage upon the lands of. Ham, 5 8 
due to the Lord North, extending to L, vοο Sterling. Anſuered, That the Dike bring 


Z om the lands,of Duddingfton rwich;the bergen of -cheſe-debgs 3 and „„ 


_ - Exorbitant donation, diſponed tham to. his Lady, it muſt : be ſtrictly underſt oo to be uo 
further than talir gualis as he hiad them.: But his diſpoſition to her, 


on "AY 1 EI „ 
it December 228 to purge the lands and moveables diſponed to her of all ineumbrances, 1 


containing abſolurs © 


eee did gut of this. 24% He could. not be liable to warrant... apaint Thornhe's Dn | 
_ ebb; unleſs it welt inſtructed; and the- ſaline produced is not ſufficient, e as, was found in deere 
on caſe againſt Barnzon, in making up Anderſon of, Hill's compriſing. rio, As 20 the 2 2. 


+ moneables, they are the natural ſubjech, out of which, funeral charges uſe.to be pald; and 
ie haviog got the moveahles ought to defray that charge, elſe it ſbould be like the Ægyp- | 
"him flavery, ;who'tyrannieally e tho!- then did not: furniſn ſtraw ; and there- 


ſofe the having got the ſtraw, dught to make her brick therewith... 44 The Farl's ra- | 5 3 8 "al 
ä cation ea BY 


0 relieve the herimge und moveables of all debts; which can be only inter⸗ 
t of bach en were in reuſe 1 25 in op 1 800 . the a mw + 


| 0G = 
7 And, a8 to Sir: * North's: Engliſh mortgages, . found; ſhe: ought. T0 pas 2 right Y 


Fabra 688; At CRIMINAL 


BD 


_ edged, im, By the inſtructions to the Juice; of Peace, act 38. Parliament 1661, they 
cannot. attack. Noblemen, nor Priv 4 Counſellors, as. Duffus Was. -2do,. Efo he were ob- 
" he could not do it, being ſüngle, and Duffus riding with many; and he was not 
bound to endanger his own. life; and courage z quality every one is not endued With, 
1 de bom ig aged. The Lords baving conkidered the libel, and that bart thereof 


4 8 
* 


xehending the Lord Duffus; after committing the daughter Wee Say hy debate 


ens c = * 1 * 


bes * 2 * 
ps 3 e k ; 
K. * „ 3 ” Ina 8 
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;: Whereupon, on the 3d of Jply, at Privy Council, Dulaie zurfues agoun 
Fee by purſuing him before the Criminal Court, as guiltyof Kindes SEE he be. 
Ang now afloilzied as innocent.  Alledged, Quævis probabilis cauſe. excuſat 4 calm, and 
Ap Was „ dolor, in reſpect 'Dalnie was preſent, .and the party. ſlain was Balnagoun's 
near Kinſman. The Lords aſſoilzied Balnagoun from being calumnic us, bout ordained them. 
to go home, and live in _amity and friendſhip together. 


fore their ee of poinding of the nd. and their firſt. faline not e ee the 


With ſuch unuſual clauſe: , it alarmed. them... Such as, that all behoved to take a teſti 


from James Stuart, and pay him money; Which would bring in a great em to him and e 


Melkort: 1 whereon it was ſent. hack to the King to be amen dec 


alſo reported to come tq James Stuart, and his brother Coltneſs, (cho not named) to pay 


. and * compolition for- ;redecining his forfeited. lands from the Earl of Arran. the 885 
onatar. Nb. . 


of his 79 25 e ee Ie March 198457 Wk bs VIS, the SAI: had or- ; 
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"eaſes he got: undd accordiugly 22 
_ - Eords; on che zcth July, > 15 it 20 one Whether t e viſible. eſtate was in the Athers 
9 rſon or the fons,- becabſe the ſon un 'baereditatis was Hable; but found the wood, - 


the perſonal eſtate aud debts. and the lands abet bis were f not ſuch. a 7820 and els 
_ idle Pee 8 ſuch a Bee 


in we fag minute ep Wn - 
15 oath, that he truly dit. 


* if he called for 
41 coprnel . 


| 5 3 6 997 oh The > es ned ain Dae 5 Chillen Elies,. his 
5 my ns hou, againſt Scotftarber; G. Gs ET 1687, being adviſed; the Lon find. 4 

oak the has right to the rocker, .notwi bitanding the friends named by the father have not 
| 8 il conſented” to het conttact of martfage; and the Lords ſupplied: their conſent 3 but found | 
CT, 45 "hs thuſt-provide it in the terms of her father's tailzic z ſo that failing of heirs of her bod 5 
aid! her ſiſter Elizabeth, it goes to che other ſubſtitures; ſo that her -huſband- could not 
- _ dy it. He reclaimed aint this, that bs mit t have the: ans dat di polal _ 


Wa 


- Fully 9.1688. T W nei Cty teſtament ade by patrick FEY by bis nurſe. pt VEN . 
TE | 4 2 N 46 5, is dviſed: And the L. ords ſuſtain it, and alloilzie from the reduction, 


becauſe the ghalificatio ons of EY pipes mail pP. roven We his brethren! and year RIG, 5 
n. Would en in che cauſese . 1" 
0. 1688; The eaſe of Themas  Willad's oi h Fouls * Ratho; nientibn ed 
SSL - November- 1683 ; and 2 3d February 1688, was decided. The Lords found what f 
3 5 the pupil's means wWäas in the Totor's han Is, he was. bound yearly.t to employ i it in annualrent; 
Aid tho' an acciniuludion of aunbalrents inte a ſtock, fo 48 to bear intereſt mt Klee, | 
1 5 Was requited, yer these was no lay not vuſtom obliging a curator to do the like fm eura- 
1 5 jelu, they. there ems to be the ſame party; and that there was no ground to erave 100 werks 
Fei for the Tator's incidene- charges they not being Sondeſcended on 5 and en amine 
A 1 Ades 50merks of yearly augmentation to the ahiment. All; 
1 2 Jh 11. 1688. Sit Alexander Gilmor of Craigmiltter purſues Cap al e for redu&tion P 
| of 4 bond of 2000 merks, as being for money loſt at cards. The Lords, upon Straton ,, 
ton onſy gi guiness of ir fell preciſely under the” 14th-a& of Parl. 1621, and ordained bim 5 
* 45 7 73 10 pa) it to them, for the, uſe of the poor, except L. 5 Sterling which by that law he may 
1 derain: The relt an 125 b pack 118 f fo ThE 3 15 allo W er ite ertdere, contra 8. 7 | 
*  Tulp 4. 1 60.” The debate betwirt the Gierke of Culrofs and Valleyficld. is re- 
5 5 8 . by. erfi 12 The former, by their declararor,” <raved. Valleyfield,.: and all o- 
= 5  thers might be diſcharged to muks any gitdles, in regard by à letter of King James the VI. 
„ 77705 and a gift fm King Charles the II. in 1566, the ſole privilege was given to 
1 = for their encouragement j| they being the: firſt inventors. Anſwered, This reſolved | 
3 . into a down right monopoly, which is prohibited . unic. C de monopoliis; and the moſt that 
np ever was dons; was to grant temporary ones, but not. perpetual. See che caſe of Sir Geills 
= : , N "Mo mpeſſon; in Ruſhworth and Baker; for they are againſt publick utility: And the de- 
E —. _ - tenders were feuars to Valleyfield, [ot lands were erected into a Barony, and by * 
= - charter in 1662, before their gift in 1666, he had the privilege of keeping Girdle- ſmiths 
3 Tee fabros] and that every Burrow or Baron might ſet up what Tradefmen or 
Arxtißcefs they pleaſed, it being a natural conſequent of the liberty of the ſubject, and the 
. 5 „reward of virtue and induſtry, to improve trades, and hinder extortion in prices, 401 vi- 
1 8  " witur ingenio 3 and King James's letter is only to ſtop un-freemen to work within Culroſs, 
| .  othe&rwiſt any corporation might get a gift to hinder all others within Scotland but them- 
 _- Jdlves. The Lords, before anſwer, recommended to Drumcairn to take trial if the Girdle- 
3 makers of Culroſs have any other trade or craft than that of making girdles, and at what 
3 prices oe ſell the ſame'; and likewiſe to try if the men in. Valleyfeld do make ſufficient 
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5 * 1 1 d if they 

Aa Valley eld charter f proc 
Zodem &. "ot 
b 1 on a bond of 1 165 EG > 

it on minority and N 1 e ubſeri 10 ; which, R + BY 
3 ol repeared ro the eſſect to quarref” the”! exo ACComprs;- 1 prices of farnilhing, of - —_* 
0 which, che bonds were made'up.  Anfweres mo, le 688 al Tow aliment, :cloaths, . 
and ſo in rem verum. Zo, It was bal in n sheep, by by letters acknowledging e 
and partial payments. The Lords ſuſtained the Bond, but 5 N to * 


185 
Hh oath 5 the. truth and reaſonableneſs A the eee of his _— 
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- 12. 1689. In a caſe between ert VV 548 a 
utor having lifred his 5 4 J moveable faith; und for better ſecur PHF wit 1 46. 
© an heritable ſecurity'; l - apil dying, and they by the e den of the r 


„Who was bis il the/heareſt of kin quarrelled- i it 2s a deed to his 
for if they had 
vould have fallen 


1 „ moycable as thy; were left by the fatker, they v under his . 
[ and ſhe might have diſpoſed on them; but being heritable, ſhe c-ald not during her 


_ falling to the Tucor 
own benefit and be behoof, and which reſtricted the minor's power of diſpoſal ; 


1 

wminority. The Ys found e wo not inge date ide ſecurities * 2 co e 5 5 7 45 

1 e P Ae e 3j 2? 
Eodem lempore. The Chancellot get 4 fle) fewmre 0 ce all his lands, e-. 


recting them into 105 85 7 and e _ bounds 97 his Stewartryt ring in Y 
7 2ates K Hader aul enn de 
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bas: Donalds Sen aghinG John gere- 
Mm 1 Ry Jr 14 5 4s adviſed, the Lords find the M iRrates of Forfar liable, and decern, 
nin regardot the Meſſenger's execution, which they ſuſtained, eſpecially being adminiculate 
bythe inſtrumencary \ Witneſſes: And alſo find them: liable for the annualrent,.;notwithſtand-. 
L nga the. deciſion 29th June 1626, Haliburton 3 becauſe there the annualrent was 9 
Add er lee, of Via afionis : But allollzie the Town from the penalty of the bond. And 
on a bill given in by Provoſ 8 Carnegy againſt Stewart the Meſſenger, / craving they would 
fad him Fable to relſe de them, becauſe he ſuffered the Rebel by his conniyance and corrup- - 
Aion to eſcape: "The Lords declared they would review the probation how far it wachen 
tie Meſſenger : : but he gave in a eee ee of the eee of the witneſſes Who 
* 1 |  deponed . againſt him; to alleviate and nullify their teſtimonies. And ar: =o © this | 
| _ would only infer William Caruegy's debt againſt him, but nor Donaldſon's. EY, 
Ez . 7 1688. Hopg's cafe againſt Jean Dobie and Lauchlan M*Intoſh; 5 buſ "= 
. : L 8 reported by Kemnay. Hogg, as heir ſerved to William Hogg his couſin, purſues a re · 

: 13 and improbation of ſean Dobie, his mother's adjudication of ſome houſes and acres. 
She repeated a f reduction which ſhe had depending of his retour, on this reaſon, that ber 
ſion was but a young man, and went abroad ſome ten or twelve years ago, and ſo watfuniter _ 
1 donec probatur. contrarium; as the Lords found; Dury 22d June 162 2, Erſkine.  Anſeoer- 
, They had ſearched for him, and put him in all the foreign Gazetes, and there was no 

| "account of him; but he was tentus babitus et reputatus dead, and that it was Jus tertis to 
ber, ſeeing there was not a nearer heir quarrelling the retour: And they offered to compt = 
With, and pay her. The Lords repelled the alledgeance proponed for her, and ſuſtained 
rocels at the pu arſuer's inſtance upon the retour produced, in regard there is no nearer 
"Heir quarrellin the ſame, and of the purſuer's offer to make 8 to No" defender of 5 
What mall be found due to her after compt and rec ckoning. . 
'Eodem die. Doctor Blackader, now come from Holland (who nad deen twice 850 | 
"Yes. firſt for Bothwel- bridge, and then for Argyle's invaſion,) was apprehended by the 

s 4 Chancellor” s order, when he was viſiting” Captain Mikye in the Caſtle. of Edinburgh, 
and put in cloſe priſon, and” at firſt in the irons, on the ſuſpicion of keeping a ſeditious 
- correſpondence in Holland. ' Patridge's Almanack, called Mene 7. eketl, and letters al 
5 verſes are found on him, reflecting on the birth of the Prince of Wales. : 
'. » Eodem die. Stewart of Roſſyth purſuing the Earl of Anandale for a cautionry of his 1 : 
1 ther g for the Earl of Home; and to prove payment of the bygone annualrents, Anandale 
producing a fitted accompt, it was alledged, The accompt related to two bonds wherein Anan- 
_ © Mle's father was bound, and fo the article could not be totally defalked of this bond now - *} 
 " "purſued on. The Lords, in regard of the other bond could not be produced, to know = 
_ what ſum it contained, they made them Equal, and aſcribed the half to this bond, on the -Y 
5 preſumption of law, that Where a thing is indefinite, it reſolves into an 5 uality. 
Eodem die. The Lords adviſed the report anent the ſugar · manufactory at en 

1 mentioned 13th January 1688, and having compared the old valuation'with the new, and 
conſidered the objections made by che two widows, Gemmell and Caldwall, againſt the 


laut one, that none of Or: valuators tee to it, nes, 5 a medium betwirt the 
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Wo >, Agteriony bo. 2 pet 8 „ | 
= X Ma 55 5 7 Winam W 8 a tanement in Edinburgh, wherein the Lords _ 
3 Tound 5 e be led for the ſame debt, the Tecond is 4 paſſing 


* 7 tion ehe Fr, at leult to the effect okkecping its legal from expiring. / A dedifion in 
Wo: 1 85 YJ V 4th December 1621; Faldonſide was opponed. It was alſo urged. that guoad W 


Wo” Fete he had itulum purali vum, and ſo being 4% fide. pelflſor he . gor be *comptable, 8 


Ek bets I Rs only fi ſince the date df the interlocutor finding him liable. Vet the Lords on Cares 0 
$ —— 6 1 5 rr, find that the defender muſt compt for the ſums contained i in the. firſt ap} Wing, and _ 
* 5 5 : Pas 40 the whoſe rental Gnee bis poſſeſſion, in the terms of the Oy Eliveranices, 1” 


ha | * act of 8 auc reckoning, and aſſoilzied from chef reductiqn. „ 
3 th 4 Ws dir. The Gaſe of Sir Wiliam Set- of Harden, and his Lach, eint William 1 5 
Miet of Difleroun; was reported by Stair Juſfice-Clerk, whether Sir John Nitber's dit. 
pPofition of afl debts, bonds, o obligations, and ſums of money contained in an inventar, was 
8 atze or demonikguive, o a8 to reach and carry the mone lying: beſide him the time 208 
8 is deceaſs The Lords found tar ir dick not en tend 4herero.., So the money which was 
ʒJ about 16,000; merks, fell to his daughter as his heir of line, neareſt of kin. and executor. - 
1 Ih Ph hen ſhe claimed che bygone reſts im the tenants bajids,. unuplifted or not diſcharged by 
EE - Ws m' before his death, or this ground, that in a former een he. had expreſſed this, and 
+ Having onſtted"thew chere it malt be preſumed + to be de induſttio, ſeeing ſo eminent 5 
Feuer knew the import of theſe clauſes. This being alſo reported on the 25th Joly,” the - 
E 6 Lords found theſe / cies fell under tbe Peneral wards of, -debts inſert in: mee ol, "and 
EN 18 belonged to William Niſbet; the heir of :cajlzie.:,.. Then they debated that The getting 
3 ee ee ee to pay the fune pal charges, as Was found in the Dutcheſs:of Tauder- 
; * ue eaſe pr. ſwered; William's diſpofitien was burthened with the debt. _ Rephed, : 
1 55 ha mut be bdeaſtods only in ſus ordine after diſcuſſing of the moveables, per | 
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3 $A 


3 - To Haden die. Th * PRIVY COU Nay, «Alexander: F raſer.. of Kipnaries purſues 9 185 
3 755 of e Able. at $i terininos — — ipſe 2 — que. 90 Jocrs Jamo... It was ork 8 
1 aerlege e and gapital. 2d For depauperating ſome wallſet- lands, by; carrying. away Kh S 
„ 5 Ale and belt: darth, and putting it upon his ow] property: Which is oppreſſion. 4 . 
1 1 hg en, There wWas 80 deſign to remove tlie march lor advantage, bux.: the fone having fallen 
E How! and hindered the ploughs, it was ſet-up again; and there was no Prejudice, —but law 
Adds nor in chir eaſes ſo much anſider ch e an the. f-audulenr d clgn. To the,2d, 

| Whets «lis! pits: 'wereidigged}'ie a4 rds. ac mired "the libel to pro- 
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3 + gy 20th" 16889 The Lord: 3 5 A ſubſequent IF 1 E.depnte, could! not large a (fine 
impeſed by a former Sheriff depute, but that ic, be . 


3 | lor ed. o his predect Nor... 
| 2 5 5 Dude Ale, Elizabeth Pringle and Rutherford, her huſband, purſuing Pringle of Syming 
. = ton, her brother, for her portion, he repeated a reduction on thir grounds: 10, 3 
ſome of the bonds aſſigned to her were heritable; and the aſſiguation by her father was in lelio, 
dit Wizeh time he"could/ not prejudge his heir. 2d, That MG was: obliged.” 16 marry with 
| Y LD _ -his*conſenty/ elſe 2000 merks was to return to him. Anſwered to the firſt; 'He was her tu 
dier, and granted diſcharges of the annuals of thir ſums tutorio nomine, and fo had homolo- 
Sate, and could not now quatrel it. do, He had accepted a diſpoſition from bis father, 
35 N this portion. 3110, As to her marriage, the quality Was not known nor intimated 
e Here Replied,” His Acting as tutor did not preclude him, 28 is ; clear from 9 4- Tnflitut. we - 
Owe 8 Inoſſtei af: teftament;» The Lords repelled. the reaſon. founded _ on death Fea!” the charger 
. proving that che ſuſpender had accepted a diſpoſition, which 5 the cauſe ani occaſion 
of the fame! to be the bonds aſſigned; and find- that the ſuſpender not. giving his conſent to 
"the charger His fifter's marriage; does not infer the irritancy contained in he allignation, 
of applying 2000 merks;' of the faid bonds to the ſuſpender; unleſs the 9 4915 could give 
2 reaſon of diſaſſent; fot they would not allow him upon the proſpect of his own benefit. 
8 gend his conſent to every propoſition of e made to his ler, | becaufe he hoped 
000 merks would ral into hin bi, I INE | 
of Eudem dio. The caſe of Andrew Alexander * the Lady Kinglaſſie,” ene z6h 
Nobember 1 697, being adviſed; the Lords now find the letters written by the Lady 
_ "obligatory on her, and that ſhe muſt diſpone Kincraigie to him reſerving her own liferent : 
. = And find his ingratitude, whereon ſhe founded her revocation, not proven, or that he ſtole 
5 25 5 up kheſe bonds and aſfignations from ber. The formal words of the interlocutor are: The 
| Lords having conſidered the depoſitions of the witneſſes adduced by the purfuer; and the qua- 
- Aifications rad on Dy Hoe: ; Oy find mock hoy Kalender $ e and N aakiue 
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8 cation of his e _ r, when che) ordained it, in the 1697, ro be recorded in their 
books of Sederunt for making his right the mote effectual, and chat none might pretend 1 ig 
5 noranee g e e found that it was nd confirmation at all, but the: caufe was yet. intire, 
SS:  —_— and that they could declare no man's ri right good without” hearing parties; 
A and that it was onlyfor publication and preſer vation Inſerted in their bocks, . Peten- 
N . es ſulvo jure cin Vid 10th anuary 1699 4 
. November 9. bg 2. Robert Duncan in Muflebur gk. having given in Pill of Suſpen- 
e - Gans of 1 dbrained:: aiuſt him by Hellen Jou, relict of Rabe Scoxt, on this 
treaſonz that it was truly in abſence, and that he being conveened amongſt many debtors, 
Mx. Thomas/Skeen eee compeaxing for bim, and he produced a declaration under 
e nis hand diſclaiming that he was employed, or took a day to produce him to depone: The 
e Lords thou ught thir decreets on circuniduction the weakeſt of all theſe in foro,” and moſt 
2 1 Lo: 5 Kal ſuſpended, "Fang? it was only: to band chem to -thelr * "I # They ordained 14 
. 5 6 N 2 Rad. „C | PI 1 80 
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den die. - Pheſdor 25 ch in 9 95 a BR FE 1 40 ” Sir 
Agel. it was abjecte 

a ſimulate and collufive probation of the rental, (having a design for the Lands.) and Bad 

ucß eite che go · creditors to ſee it led. Anſwered,” By.the 17th act 1681, no creditors - 


; chad. been the practice if this new law; and, tho they would not annul this rp, yet ro pre- 


9 5 125 een die WP; cited. in initio to hear and ſee che 


3 *y 
5 
1. it Fob Hi : . * FLEE Al. $a 


robation of the rental. al 
Wo > dw Ale. The cc roup of. the 9 0 of Scott of Bonyton, 


1 


put F bed by Sir Franck Kinl6k j 


NI \wasingt obſerved,” ſecin Calderclear one of the Six pariſh-churches was ſupreſſed, avd'fo no 


_ known whether his lands. ol Pay his debts, unleſs all his debts and lands were in Trocef 
_ and inſtructed; and that if partia roups \ were allowed, this inconveniency might follow, - 


E * moſt valuable part of a man's eſtate might be culled out, viz. Tome lands near oY : 


7 . houſe, yards. and. incloſures, and the reſt contiguous omitted, Which in con) un@ion ma 
tive ſixteen or ſiventeen years. purchaſs,. and alone without. 'theſs eg would e 
en find no buyer at all, . or would not give 12.0r 13 years. purchaſe. Anſwered, to the 1. 


|  Hacent, which: was the rule. To the 2d, they opponed the act 168 1, which! allows roſell 
| 3 che whole eſtate, or any part thereof, providing it be not choſen or picked out. in emmula}t- 


ho was allowed to carry on a foup of part of Cromarty's lands. Replied, The neu * 
N ow Parl. 1690 alters en in ſo far as it mentions * the- eltate,” but repeats not rhat clauſe, 
e of any, part of it.“ Duplied, Hoc non qgebat by. the laſt act; ang correctoty 1 laws muſt de 
clear and expreſſive, elfe 1 præſumitur cerrefio. The Lords allowed them to condeſcend 


vent debtors eſtate ought: to be ja ce eſpecially if contiguous ; and therefore allowed 
them a farther term to execute at that church, and to lead probation of the value of the reſt 
olf the eſtate: And prorogated the roup till theſe were concluded. But ſome thought it 
woculd be ſecurer for a buyer to renew the baill citations, than to bottom * bo 9 5 a 
5 zue tnewarmd act, in a new introduced law or cuſtom. Vid. 22d current. 

, © November-11. 1692. James Wilky againſt. Hamilton of Monkland, . for pa ment of a 
7 am which was ro Mr. John, his father, in liferent, and to the ſaid James in fee. 


ly a:ſabſtiturion ter his deceaſs and he, : as Adminiſtrator to him, being then minor, had 


And fraudulent, in regard his father. was a meer liferenter, and was then notorioufly holden 
i and repute to be bankrupt by my Lord Mordingron” s breaking; being put to fly to Ber- 
2 wick to ſhun captions, and having entered into articles with Monkland to give bim down a 

Is part of the ſum to pay him the reſt, which inſtructed the colluſion. The Lords reduced 

the diſcharge, and found Monkland's payment, unwarrantable; ; and therefore decerned him 
0 pay it of new to James, the purſuer. 

Eodem die. Maurice Trent and James Brown againſt William Doff in Taverncs: for a 
ſum contained in a bond due to one Colonel Man. Alledged, He had paid it to Man's 
daughter, as Adminiſtrator to him, on her diſcharge. Anſwered, An Engliſh probate of 
wills was not a ſufficient tittle to uplift ſums lying in Scotland without a confirmation here, 
s had been often decided in Dury; for both wobilia et immabilia ſequuntur legem iſtius loci 

li ſunt; and here Man had more daughters, and only one diſcharged, who by the Engliſh. 
TY cuſtom neither found caution, nor gave up inventaries. Replied, If the ſubject were extant, 
And a competition between an Engliſh Adminiſtrator and one confirmed in Scotland, our 
"3% Konfirmation would be preferable, which was the caſe of the deciſions cited; but there be- 
ing nothing now to confirm, it was unreaſonable to put them to that expence. The Lords 
-afſoilzied Duff: But in regard the payment was after the intimation of the right made to 


James Brown, Hy modified L. $1 . to be . to Tn for his * in this 
1 


Vor. I. „„ hs 7» »„UůBů Re November | 


\ : : 0 \ / . 7 L * * 
— 8 e a * 


that che purſuer of N roup being but a ſingle creditor; ke h had 1 
Wet dg be cited but thoſe, who had infektments and 30 in poſſeſſion. and"tharonly to the 
Ac ef che roup,, bur not do the proving of the rental: The Lords refolved to confider what 
vent collußon for the future they thought an act ol Sederunt might de made; that the 5 


mare a church. 245, That it Was not proven be was bankrupt; and 1 the roup Was on- 
7 "2 ſoughr for a part of his lands, and Ae others; by Which means it coul never” be 
eb 3 


They were in bona fide to intimate at ſuch. churches, as the Lords act deſign ed them as ad- 
douem, and to the prejudice of the other creditors ; and that it Was fo found ih Tarbet's caſe, .. | 
1 - upon another church, in place of. that ſuppreſſed: And found that no part of the Tafel- © 


1 Alledged It was paid to the father, who had not only a liferent, but his ſon's right was on- 


5 power to uplift and diſcharge. Anſwered, The day ment, tho? on a decreet, Was colluſive 


. : BY 3 


ne 1 50 ; it was objected, imo, That the a@ of Parl, 189 
C 


. 4 


—— 1—4—2 CO IE OS NOOR —— — I II IOER 1 Sr. 
bo => > -- . = =_ 
a = 


X. 


28 4 Wen Colonel Hay's. doug ters, found he ing / 
by the truth-of the bond, which they offered to improve. as falſe, that he received it blank 


8 being 1 granted to à third party. 


. 5 © mainly repelled i n in Miln's cafe, becauſe nor pro 
. 3 Here, r Anke verif a hen in 


' 2 ? * * * 
* 9 " a) — : 3 7 * 
* -” 
IS” . . 48 , 
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3 e hana 2 Favour 6 
might abject that quality to his abidi 
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oy 


in the · name, for-onerous caules, but faw it not ſubſcribed; and the Lords; at adviſing 
de of falſnood, would conſider if the qualſty Was pertinent to alloilzie mim 4 
in :zotum, or pre tanto; and. that boc loco they would declare nothing: For However an 
7 may be permitted to abide galt, it was not ſo reaſonable, that the party to 
whom the bond 1s. granted ſhould have the fame ee * | this caſe of a 4 blank Bond 

0 e 5 bs LES 

-:Kodem die. In the competition, betwixr. James Mitn, Bale or: Aontroſe, an the er 
_ -creditorsof Mun of Newmiln ; the Lords refuſed to admit this Ad ee after litiſcon- 
_ -ceſtation, at the; adviſing, that James being donatar to the eſchest, be was bound to have 
done diligence: for his own payment, ſeeing” ſneh donatars (like executors-creditors' 5) have 
the only tice to purſue eſtabliſhed'in their ; and ſhould not allow che debt to "pa 
Likes, the Lords. thought a donatar "not Habe for omiſſions, umleſs he Had debary 
thers from intromitting: And here James bad obtained a dectoet and brought! it the 


ok a caption, but had not execute it; therefort they ordained him to allign his — to 


_ The i See the act. of Sederutt, 14th Nov. 1679, ment executors-<reditors be- 
ing obliged. to. do diligence ; and Stair, 1 January 1678, Crauford, Where a donater 
Was not tied to-omiflions: Only, ithere was a fecond gift in that caſe: But the Lords 
roponed debris. "temport'; t tho” a relevant al- 
fo ; receivable Ou. = * 


1 NEW 8. * * 
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N | 8 157. e 5 af Helen ind Keith abt Bend oo Mader men 
Fe cond 30 current, is debated again in preſence: And the Lords of new repelled the ny, 
the huſband” s debt againſt the wite's Hferent: and altho* ablank-bond is preſumed to 


SEES 1 his to hom it is delivered, and that a conipenſation 1 upon the party's debt 20 whom it is 

ien exiſting. before 'the fling up of another perſon's name in the blank, ought to de re- 

8 Teieck; ang that Mr. . Keith declared 1 amilton name was filled / up 
15 Mank bond for-his-own belioof; vet the Lords found, ſoeig 


* . \ 
an t 
1 


ſaid 
1 the ſum was / | n in 
ce: of the wife's liferent the had renounced, therefore it ought not to be compenſed by 


the huſband's debt to her prejudice, eſpecially: ſeeing Hamilton, the Truſtee, peng, is 


was filled up to the wife's behoof : And tho it was "alledprd that the bond was fit 


delivered ro, the huſband, . yet the Lords thought this not relevant, ſeeing he was eſtos of 


Kis wite's rights and papers, and that it was a donation by her to bim fante matrimonio, 


OS. 


optio belonged to her huſband,” as the annualrents 
-of the ſame did jure mariti during. his life.” But the Lords did not think it the "meaning of 


de p arties, that this ſum ſhould have belonged to her, whether ſhe had ſurvived her huſ- 
band or not, but only /«# 
1 aut of her huſband's other ęſtate: And found this was no tranſaction, or that this was 
| £0 be repute as a barpain for the liferent at ſo many years purchaſe, as it might have deen 
then fold for; but that the ſtock of the 2000 mer Eats in Batfour's hands, is to be made 


y [ubRdiarit for her liferent, in cafe it could not be aliunde made up to 


to theoming. for her liferent-anniity, fo far as chat ſum will go: But found it relevant that 
the had intromitted with funds that would pay her, fo that he could not reach this till 


55 that was: conſume#, to be proven' by her vath only, being in a concluded cauſe, and Lad 


- ſed, for inftrudivg who firſt 


5 A of probation to be farther granted. Vid. 10th December 1692. 


16. 1692, In the mutual petitions between John C Ness Merchane in 
1 05 557 and Captain , Sletzer,\ the Lords refuſed ro examine John Frotter, the cedent, | 
If, the debt was paid, to the prejudice of Chancelor the Aſfigney; cho! all his aſſignation was 


5 only a * rom Trotter on Sletzer, not having onęrous caufes per ep eſſum: And ſee- 


\ng ener declined zo, depone,. they held bim as confelſed, tho* be wis departed for 


5 London. . habe 


Eogem die. 2 0 . comperirion v the Earl of Tweeddate, Tie Chincelce, as 
Lord of the Regality of Dumfermline, and Admiral within that bonds; and Mr. W iam 
rſkine, Depute to the Admiral, anent the right to a whale that ran in at the port of 
F the Lords, ex 


attached the whale, and atrained the firſt poſſeſſion 


o, ordained either par oy to aduce what probation they po 
0 


pens. fa : 


Which the wife, now revoked ; albeir ſome of the debrs oped by Weib 70 Balfour were 
nat affected by her liferent, "bur j 


| Bkeen de verbor. fignificat. voce wreck, ſhews by the Engliſh law whales are inter regalia: 


And the Chancelor repeating a probation, led before the Lords of Secret Council, that be 
apprehendetl the firſt poſſeſſion, . the Preſident thought that it might be adviſed by the 
Lords. But ochers were of opinion, that ſuch of the witneſſes as are alive ought to be re 
.. examined before the Lords. Which is true quoad probation, taken by the Sheriffs and 0- 
- ther inferior Courts; but not as to ſupreme judicatories, where the brocard, ibus et non 
* ker not i ihe Ng * 1692. 8 ar 
Woven! 
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Ni: þ 
N 7 e olasiof tain Andrew ee 
| | For 1 bu 4 „40,000 Scots, for 
diva he ſuſpenc way rg is Want of a ſuf- 
& propels an d nei of the 2 and bury gps than aroſe, x the bill of * 5 


wenn ſhould To Without caution, Tecing tke charger refuſed: ro diſmiſs it ſummarly, de. | 
2» bring. rather 10 let it paſs, He getting cautiön bor the Pries of the land; and the other con- 
i the term ,of bis Pay yment was not tin Whitſunday next, and ſo he could not be ob- 
17 bnd caution befofe the term for ſo great à um: The Lords took a middie courſe, 
| 2 pK him-to find cantion' for what was inſtancly preſtable by him, di. for ex- 
Lending the UiſpoBirion: | And fer his entering the e of, the lands, they ordained 
_ he. preſent Factor to .continue and to de 8 to. any who ſhall be found to = 
Figl to the rentstin the event of diſcuſſing. But t they thought. the debate. running on & "=p 
 _— of the minute, it was both their intereſts to have it ſummarly determined. | _ 
5 Helen die. Merſington re orted the objections againſt the hability of the 8 8 
7 : 41 dy + at the viſtration of the Amo Hſhing en Do 
a. 469 ritors ofche cruives, . againſt Dr. Middleton, that he was ſon in-law to James Gor- 
dun of Seton, who was a party chat could tine and win in this cauſe, being an heritor of 
at he Lords: pi br it hard to admit him, - ynlels there was  penuria- lahm. 
5 2 hich ee appear ar adviſing. But their manner of king was not ſuch à latent thing. 
as that there would be a 7 for Hlearing it. 200, It was objected that. the fiſhers. co 4 
| A Hitneſſes, bet Fi I were hired ſervants to the Goble-beritors,” and who | 
turn them off. Au/wered,” They were not .domeſticks, and they were common. ſer- 
Fants to the Cruive men, as tel as to the Coble· fiſners, and were not conſtant ſervants, 
hut only. at ſet tiges of the yea, and:eonld-nio-more be rejected than a Maſon, Wright, or 
3 - Dircher, ee . The Lords found them legal witneſſes, unleſs: they dwelt on the 
Bo... 1 N g the caſe p urſued by Archibald Hamileon, late Dean · of · Guild of Edinby X 
_ Againſt Hamilton of 85 en, the Lords found a / holograph bond preſcribed, 
cauſe not purſued for within 26 wears 
rior to that act: And To they Found that che act extended not only to holograx 
equento the act, but even prior to it; the? laws commonly faturis tantum At 1 
bete; and antecedent to that act, holograph writs did preſeribe in 40 years, till ey 
Were abridged by this act to 20. And found, that a compenſation founded upon in a proceſs, TY 
Within that twenty years Was a fufficient interruption, tho the aceompt under Hagg's hand; 
which wasthe ground of the ſaid compenſation bore no date, only one article of it mentioned 
iche year 1667; and found tho che faid accompt bore not to whom it was due, yet the haver 
und preſent producer of it now was preſumed to be the creditor therein, 0 Kaas i Mm 
i &ed that it belonged to another than him Who now makes uſe of it. 
November 18. 1692. Upon the mutual bills given in by my Cord Saline, ng. Mr. An- 5 


1 Rule, on rhe one paft, and Alexander Biney ales Gorden on the other. The Lords 5 | 


ordained any writs lying beſide the deceas d Mr. Alexander Biney, Advocate, belonging ei · 
ther to his brother Saline, or to my Lord Forreſter, to be.p iven up, on receipt, at the 
. 45 Lord Anſtruther who inventared his charter · cheſt; vnleſs they be owing-him 
money; as alſo appointed the writs of che lands of Skelmore, Sc. diſponed by the ſaid 


Mr. lexander to the faid Alexander Gordon; to be given up to him, and his father as 


his Aaminiſtratör, upon inventary, and obligement to redeliyer them in caſe Saline pre- 
vail in his reduction of this diſpoſition ex capite lefti: And refuſed to ſequeſtrate the rents 
medio tempore during che dependence of the reduction; but allowed the party to whom they 
were diſponed to continue in the poſicſſion, 32 e caution to refound in eventu to any 
_ who, ſhall be found to have beſt right, 
Eadem die. Sir John Clerk of ennycock apuinſt the Earl af” Aberdeen, for a dat ; 
in Edinburgh, Heh Whitſunday 1682, to Whirſunday 1683. Aleaged, It was preſcribed 


 «quead madum probandi, not being parſued within three years. The Lotds found, by the + 5 


act of Parl. 1579, he was only bound to depone if it was yet reſti unpaid... 2do, Alledged, 

He did not poſſeſs it chat year, but removed in Auguſt 1682, and never took it from the 
urſger, but from the Duke of Gordon; and, on his —— Mr. Thomas Gordon entered. 
The Londs thought this but a momentary and precarious poſſeſſion: And yet it being hard, 

" aha the landlord ſhould loſe his mail, they inclined to let him eite Mr. Thomas Gordon's 


| . heirs incidenter in this dupe? as they had lately in 1590 done, in Cathcart of Carbiſton's 


Þ R againſt che L 
xccmber. 4692. 
Eodem dir. John Scott of Sunton ant Mr. John'Grieve of Pinackle.- The Lotds re- 
pelled the i ſt reaſon of reduction of the Sheriff's decreet, that he had declined him, in re- 
2 he dwelt not within the juriſdiction; not ſo much on account of the firſt anſwer, that 
NN. 5 *. owe. extra territorium, yet the land in queſtion lay within the Shire; nor of uh 2d 
anſwer 


Riccarton, wherein Saminton was vane | ade noſe: Vid. 1 Lond 
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„ made by the” Coble-fſhers againſt the 


oble men, and were net Cottars, but removeable by them 


rs after the act of Parl. 1669, tho” it was of a dar ”.  - 
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worthy le 
_- ee den „ a . 5 po Hogg he _provis 2 5 Was, e to thit diviſio by 
* I 5 made three ab an the | 


| e his tack ;; and that he made of Fe gs Ha. of t . * 
; 22 bleritar pleslech co chole. Vi in „„ , 
Don die. Ireland and Martine ag eilt Thome Resten of Neither: ta Beron bel 
1 vg debtor by a bond, blank in checredior's name, to one endry* Boiifſe, he — 799 
8 ©  allighation: to an equivalent debt of Bonſie s, ant Ethercog, 3 Him with 4 0-6 Me 3 
LU _ thereon ills up the name of one Ireland in Beatpp's bl. d.; : 


and Beaton being now 


-. charged by Ireland, 1 this reaſot , chat: Bo one ü WhO E Fave: that bond . 


_ blank, and hO re e in it, s debtor to ine before 1 vp of For Rane, 
4 aud was charged at my 3 ant fo«there,; 1 8 a 1 her H "i" F010) n em 
* * 1 mut > eee Anſwered, 8 anred "a Plant bonds he 


* ; Tor . 1 and that Stair, Tit, Roa 1 Reel that tg 5 9 N 
3 nting chem tor the utiliey and Jiſpatch.of commerce. ” The ,ords fultajnied Beaton's tea- - 
os of ſuſpenſion, founded anithe,compernmrign, he. «proyin Thar he/e charged" Bone, upon 
dis Bond prier to the filling up e, F Bonſis in ehe Dan bond, de. 
vered by Beaton to Bonſie, ot 5 v0 the inan Kit, or prior tc Ireland's” ſhewing 
Beaton, that his name was filled up in hig bond z Beats ke proving,” that Bone 
Was bankrüpt and inſolvent at the time of his fill filling up Ir 255 nd's Woe 0 "The blank-bond: 
Fot being then charged witk horning at, Beaton he Gold” 4 
Juice of his diligenee, ſo neither could he fill beta 'S e 
- "ca 8 ee de de. ul. 1b. a ainft - Swe rary - 
td ©7 W ſceing de Bflin n oft che. name 3 . 
A tranſmiſſion t n-allignation, . "Fox the. Wee : 5 5 . 1th November, and 
5 yp | Tatfor; d 4 \Febtuar n ; "Toth" Deczinber 


5 8 18676, and 3 e 57 FOOT LAY 11 ho * 4 Kb PAP N 
1 Ala er Cok 8 aſton, wig. char el Cokborm "of 
artion of Antons ommiſſionet- N for Berwick- 

mpenſation on ſundry debts he had paid for him. 

eye 7e re debicum 2 5 75 2 to 8 enſatec 0 th 8 80 oe . be 

; b., Ne. Kory e ge | > blot by b 1d; to me 


„„ | : the money to "herſelf and her 
95 / Curators: . way refuſed, — whe ed: 0. rovide new: 4e 9 


k uf 


PR "hex pea ſh behoved grime Take to 15 ao for Mo Pele ws 25 a d'part el her In 
ture of 1 205 merks early, to Which ſhe was provided.; Pecauſe, 55 her contract of mar- 
riage, her huſband was.obliged to lay 10,990,, merks of -his own Honey, to the 10,000 
merks he received with ber in tocher, making up 20,000 merks, and to ſecure it to her in 

liferent; T4 and by: the deſtination the had right to . 7 "Anſwered, That the huſband's ob- 

4 ligement to employ the tocher for her 1 was but perſonal, and, notwithſtanding 
thereof, he might have aſſigned it to whom he pleaſed ;, and that her afſignation -of the to- 
cher to him was fimple and abſolute, and no ways clogged with the burden of ber liferent ; 
which only would have made it a correſpective obligation 3 ; Whereas here the aſſigning the 

_ tocher was not in contemplation of the jointure, but of the marriage. Replied, That the 
obligements were all in - eadem corpore el contextu of the writ; and tho! ir might hinder 
commerce, to make it hypothecated during the huſband's life, ho might freely up lift and 
trade with it, yet the marriage being now diſſolved by his death, ſo ek, it can ver no 
"Yen of trading, and being yet extant unuplifted, ſhe ought to be preferred. The Lords, 
by eee found the obligement not being in the aſſignation, . it WAS. 524 + j 
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1 ol ome! relevant af 


4 e of the rental wich the roſt of thi eſtate, | Dad en den? 
 thele value,” might ſet a rate and price upon the omitted lands = well as the reſt But that 


Eulen die. The roup of: Bonn yton, mentioned ↄth hy 15 15 , K 
5 E Lords ound it would be no nullity, in ſuck a proceſu, tho? the eren purſuer of it cid; * F 
3 Whole lands and rights belon 
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imo, That he refuſed or delayed 10 take the purſuer s oath of caluniny on 


ge was hot bound to 


I pin. Let the Preſident thought "the Ju 


10 give ſeparate interlooutors, on the defences, till he heard; all t 


1 ropofito to ſtop and prevent an ad vocation, by pronouncing his interlocntor and de- 
TRY With one breath; to put him to A dale enſion to arora au 
Wobid be ſtraitned becauſe of the greatneſs of che claim. 
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ging to his bankrupt debtor, providing he did not 
a indufiria leave out ſome, and pick out the moſt ſaleable parts; and that he was not bound 
40 take noticc of che debtor s contraverted rights and pleas, which he might on 
A. where he was fot in poſſeſſion; wich Souls force kim fo ſearch 
in the kingdom: But if either the debtor or a, co<creditor uppen. 5 
mixted lands, in that caſe the creditor · purfuer of the ſale "ought" to dd; them bo: his i E 


ſeendence muſt be proponed and given. in debito 


don te prove the value of this land which Bonnyton alledged was omitted; and declared 
| after that was adviſed, and the minimum of the price ſet thereon, they would iſſue out * 


now Warrant for intimations at the ſeveral pariſh. kirks :- And found, they could nor 


| hive received Bontiyton' s alledgeanee, that he had a farther eſtate, becauſe he had not 


. g ſuppreſſed; which tho? it was mor nominare as one = 


poned it debito tempore, had it not been that the intim 


n was null, one of the pari 
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S Drummond of 1 ng about the reduction of Stewart of Rolyth's diſpe 
3 ex capite lecti. The Lords, notwithſtanding their late act of Se „ exkplain- 
ing what was to be eſtèemed going to kirk and market; yet could not determine 
© ney of the acts, but only, before anſwer,” allowed either party 
tion they could; anent the condition of his health or ſickneſs at the time he ſubſcribed this 
13 now quarrelled, and anent his 
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ledgeance was proponed. The ad ground was, that the Stewart — 
they had to ay; which; tho” 15 
ww be very reaſonable in a J adpe to have the whole before. him, yet here it it appeared to de 
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to eee proba- | 


to kirk and market, or to the election 
of Commiſſioners: But did not determine whether they would receive equipollent acts to 
going to kirk and market, and what acts they would eſteem as ſuch; wk left that to the 
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probation; for certainly one's riding poſt to London is more than his going to kirk and 5 


market: And allowed them alſo to prove the manner of his ſupportation when he per- 
formed theſe acts; but thought there behoved to be a more pregnant qualification of his be- 1 2 
a ſuported Bere, than in other caſes, becauſe Roſſyth was lame from his youth, and ever 
ulſedd a ſtaff, and after a fall from a horſe uſed alſo a ſtilt: But all was reſerveũ to the adviüng. 
FER Jeacons in Ayr, the Lords ordained the. 
cuſtom of that Burgh to be tried, f they fined Their Tradeſmen: for abſence from their 


Codem die. Between Kennedy and Hanna, Dea 


meetings, and in how much; and found it relevant, that he came after his citation, the 


night before the meeting, and made his excuſe to the Deacon nene oh his abſence, 


2) 


WB - ahd it was accepted. Vid. zd January 1693. - 


. Eodem die. Irving of Belty and his daughter againſt Rolland of Diſblair.. The Tandy 52 


| prided- the letters; and found Diſblair, her Curator, had reaſon to look to her; portion, 


and that ſhe could not diſclaim the proceſs; and tho a father be Adminiſtrator of the law to 
his daughter while minor, yet when he is debtor to her by à bond of proviſion, and has 


4 


married a ad wife, he cannot be Curator in re propria, but ſhe might chuſe other Cura- 
tors; and that the act of Privy Council, in 1688, did not annul the curatory, but only 
1 dblained: his. daughter to be delivered back to bimz which was due by his paternal right, 


tho“ he was a Papiſt: And if ſhe refuſed to concur Wich the Curators in uplifting and diſ- 
charging the rents, (as ſhe might) then they might ſeck to be exonered of their office of 
- . Curatry; and if the minor thought they had or found ſnſkeieny e tle Wight her. 
en them, or cauſe them find better caution F 

Zodem die. Lieutenant Colonel Lord George Murray purſuing, Sir Robert Mun of Bain- 
tog for compting to him as an aſſumed partner of the Cuſtoms, in 1681: And he ſeeking 


deduction of 10,000 Sterling yearly, for two Managers, and of 10, merks yearly, — 


dhenatives inen der che then Officers'of' State; and the reſt ol tas partners refuſing to allow 
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n Xtho' afterwards. he did it ; . ſeeing every one is bound to ſwear rad 3 J | 3 


| provingehe rental, and after that not to be receivable * And, in this caſe, = 5 
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C— 55 they had notwirhſtandin . ee then ay. behoved 10 have 


tbeagdt this was not to be 5 h 4 decreet in 


wle by the debtors, :fermi 


e o 
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1 Teving: be conſented zi: had 1 or Laban, Colonel Mtrny, he 
; becauſe Baruton hadinot aſſumed him, hut char the 

tner with whow-he enterrdt inth contract was Hadden; and if Hadden did 
—— 


Ame the is tb Colonel, Barntum was noticangerted; unless r had been 


f yy Sprays irony b = 
& Hadden his affumer; and; not Barnton, \unjeſs// he. affented to: bis in-brin 


e to. their. re of partners, 2 the aſſumed: 

' recourſe. inf thejx reſpective aſſu mess for 1 
| is; heve'cvacuated/all their profit, and yet bel them i 10 bear a 
bee! vr e Xthels: agreements had been Hgnitfiedro; them; before their 
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go ions to mo 


ir-exorbitane, {and therefore. reſtrited-r>/ 


1 e en ee 
and was given 


Lauck chat it locked like corruption and briber 
to the Cdurtiers on Ae el geting): am caſe of their tack 15 or abe ſihe; 
gh K ercet,. (ſhould. own. any ſuch practice, 
ee ey recomended to the Preſident to tr) 8 the; perquiſite payment in Wine 
. ackſmen. be and to dh 10 kettle. pr Vid; 20th De- 
5 eee W 125 TO wr . it Fig . 5 9 Nl ED 7 
| Nilliaw w Binn ny and Sir mbar! Baird againſt J Lee 
5 Erin un -againſt a deercet in ler ob- 
' againſt pho»! The Lord Prefident 
ord as was irreducible and unquarrell- 
'proponing” dilators or againſt-the: relevancy of the libel 
(tor Advocates: A888 fe ropatie Fong without advice from their 
) but defences in fav to be pr wen. The geld of the Lords thonght this diſtinction, 
aint the act uf tegufarion-in 167, und that it u open. a+ door to loeſe any decrect 
en and to hold faſt: Again, 48 che Lords pleaſed tocall it, a decreet in abſcnee; or on 
comp Therefore, to nnn this y courſe, they laid held on a general letter, 
ito acknowledge the debt; and found the letters orderl7 
-apainft the two ſubſeribers; andas lebe, e third, ſeeing the letter an 
i was alſo Wiltten by his Warrant, ordained: him to depone, if he gave any ſuch order. 

a pert ayne unc biene Ne ainlt Can nel about che-Sherif 
2 of” Argyle. 
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1 e pI _ was not the! 


er, an ehe lie execution Doane was farms ; 3 
the d and rules And alſo did not regard that the execution 
dare ont | rhe within defgned partes tho” it was not indorſed on the back of the ſum- 
but on à p we ſeeing that was moſt required when executions were uſed 


 aximcerraptions;' and hoſes r. Duncan was promiſedifummar-'diſpatch.- They alſo repelled. 
the:2didilator,” That "the Sooreraries' nd not be: 4 rar the te being no factory produced 


- fas them: For, x 


7 * 


lone was ſufficient to foſtain- he! wha gs RES hee hes 


APES 1 by Williaw Cleland, 
t David Falconer and William Alan, the Lords, in July 
ibstion null, becanſe it was not executed at the market · eroſs 
juriſdiction and. 
rapainſt"the ſaid interlocutor, 
alle obliged bim to any 1 
crab ot the bead Burgh where the party inhibited” "dwells; as 
1581, the 264th and a8 gth ac 
lege. — Our diligences and their ſolemniries were not only introduced by ſtatute, 
ba allo by cuftom, "which had prevailed'generally-that they were not only executed ar the 
market. croſs, where y the party dwelt, but ao wherethe lands lay; and this was found- 
ed on the analogy: of :law; that real + pow be on the ground of the lands, as Skeen. 
2 cap. I. Nen. Aurach. 2 fs in wamings and apprifings, which laſt were 
found null, if not executed at the head burgh, where the lands lay, 19th: June 1 4 


25 In the reduction ex c 

Uher tu the N | e. 
1689, having found che 
of Dalkeith; Within which 
Cleland now reclaim 
alledped that pu law: 
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40 prove: by. Hadden's bath, that reed on the cad fahry 
- and donatives. betwixt them; pI his oath eee — :Þ 

ther: caſes, yet here/becauſe ofthe; exuberant truſt inter Jories--it-ſhould. be re. 


"= l e mat neitbar the; parties oathe, bor their writ upon = 


5 1 8 
s leere, ind by Khe'-aths- of Charles 


, the; Lords found they bab rene wandel 
{bri 


* 0 mereſt * 


repality the lands annailzied lay; and Wilkam 
which was; not yet extracted.) he 
more but to execute and eee it at the market- 
appears by the 11th act 
159% and the i gth act 1600, e nun dehemus e ſapientiores 
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Nene 20, 164, Liddell of Lad 


FT George Gordon, father to Alexander 
\ relate to this debt, which was bot A cantionry of Rig's, and ſo. could not comprel 
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have gone no farther than where the debtor dwelt; and it were hard to find- all thels.. 
. 
ups ee zune at 8 the market-crofles wherever./tbe debtor had lands 3, Aud thet 
3 * ractiques, and in bis Obſervations on inhibitions, in the caſe between 
8 8 1e Laird of £ e, in 1616, inclines that it, ſhould: be executed where 
Eee dhe lands liez and many deciſions ſince lock upon chat as granted, yet it never has been 
Fah debated, n in 4 jo rapienda oft, ut alu potins v 


at gan benen, The 


. 5 Preſident thought, bene an inhibition was xegil&rare. in dhe particulor-Kegiſters, of the 


Shire, where the lands are ſituate that it ſhould be likewiſe 3 at the market-croſs 


cuted any where ſave at the croſs where. the hi ig d par 
_ ſeeing the 3 what. e, and feared; 5 ple; and th 4 
Ds preſer bes there N ; [wo.gos Teſt b being. - 

reſident gave his, caſting vote, that Gand inbibition,. tho! gn 2 at hs 


ee, where the party lived; was a gond, valid and legal inhibitien. 8 


Loden die. William Baird, Fleſher in Kilmarvack,,. being purſued. by Taylor and T 


ol it, he failed to compear; whereupon + there is a decreet of certification extracted, and on 

"ab a warrant was granted to incarce rate bim as che forger. When in priſon, hergives 

3 in a petition, alledging the certification was ſtalen out again bim, and he was always, ond 

yet is ready to abide at it, and deſired thereon. te be liberated... The Lords thought he 

ds not be reponed, as to the. - private intereſt of the parties, ſo that he behoved t 

5 the debt ee in the diſcharge: But ag to the criminal part, . 
it was but a preſumptive falſhood and the witneſſes 


ae it to be intimated to the par ies and Sal 80g 40 inſiſt againſt him, with yr 
| tion. if they did not within, eight dor ten days, they would liberate him upon caution,” 


er when called; he always before his liberation abiding at the verity of the a a. 
1 - - charge. The Preſident Would have had: him. lying in priſon, during the whole trial. 
ach and the. other creditors of Rig, late r 
1 againſt Alexander Gordon; This being a competition among the creditors; they l 
1 - againſt Gordon's aGudcation, that . Was null, becauſe he bad adjudged for. J+i200; © 
_ __ vontained in a bond, whereas dere een A diſcharge. poſterior to that; bond granted by m_ 
Anſwered, The diſcharge was general, and did not 


ene 5 
being neither trattatum nor cogitauum. '240, Elo it were: paid, it could not annul bis dil 
gence, being led by his curators when minor, and who finding the bond among his papers, 
Fould not be anſwerable to their truſt to neglect ite Replica, The diſcharge is very com- 
pPrehenſive of all he could aſk. or claim, and cautionry is a man's proper debt as well as any 
8 other; and they are all corre; debendi to the creditor. Dapligd, It might as well extend. to 
ent off clauſes df warrandice, relief and orhers, which ſuch, general "diſchorges are, never . 
fl0-ound to do; as Stair obſerves, Tit. 1. Liberation from obligations... The 1 
nullity, but at moſt, that it would only reſtrict the adjudication: And 1 conſidered 


I the diſcharge, they thought; that if this cautionry had been. intended to be diſcharged, they 
Would have ſpecially. mentioned ir, and given an aſſignation to the bond, for the eautioners 


better recovery of his relief: And therefore found this diſcharge did not extend to, nor 
__, comprehend: that cautionry, as not being then aZum. or under view. Then the other 
FN creditors. objected againſt. Ramſay's and Lewing's debts, being tochers i in their contracts 
matrimonial with Rig of Carberry's two daughters, amounting to three thouſand merks ; 
that their father, Rig of Carberry, being then obæratus, and havin + Ar but 33 
merks, in Sir Adam eee who * the lands, this will ſcarce pay his other 
debts; and its juſter his children loſe than his extraneous» creditors. Anſwered; | This 
N. "would. militate againſt a bond of proviſion, granted by parents to their children: But here 
being a tocher, given in a contract of marriage, it is anerous both as to the children, and 
1 the Wies Jointure and he not being then under diligence, he was not incapacitated, but 
might give ſuitable: proviſions * his bairns, not being extravagant; and his ſon-in-law ſee · 
lng no incumbrance upon him might contract, and become as onerous creditors as any other. 
_ Replied; That there er no diverſity between the caſe of bonds of proviſions and tochers; and 
in the caſe of the creditors and children of Douglas of Monfulll,” and many others, the 
Lords always required, that it ſhould be proven the father had then a Viſible opulent - for- 
|| Tame, able do pay both. his debrs and baimns proviſions. Daplied, Thar Rig of Carberry had 
Joy; gd er even, by the liferentrix, whe Tong Mel the ſum me to be e * 
. 1 e i miniſhe 


gn N 


x Wer 3 . eee 0 1 . 
1 dwelt, that laid no obligation on. others t do the like; and the it was CO 6 155 
ret a8 an opinion, - that: publication was mecefſang at both croſſes, yet many. ee ; 


preciſely following the lerer el the low, and.to heap. that vaſt expence, on. 5 


6 7s of that Shire; but where: they were regiſtrate in the general Regiſter at Baer en then - 
3 * not be execut | * 


„ for improving a diſcharge as falſe, and a derm being taken for his abiding at the 5 1 65 5 
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ere not yet examined, the Lords or- 


ds found it no 
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* it was ith this a quality," that 
ped te the 
ee Hons of miſtake, that it ſhould. oper. 
n R — — But it being rep ed that the 
mater wus under tack to another, and was oharged to enter him to chat room; the Lords 
e trial to be taken of his damages, and if both the tenants could — 
hes chen were till next term, rather than put them 80 flit än the midſt of Winter. 
| November: 301692. Hill in Queensferry againſt Cuthberſon and Gardner; the 1 
| found! the act wrong in aſſigning a day w/the tenants to depone at cenſiet de debits, before 
che defences upon che intereſt of parties were diſcuſſed; and that the certification apainit the 
"bond, {which was the ground ef the appriſing on which the mails and duties were — 
vs only: inthe terms of a naked reduction of caſſing and annulling, tho improbation was 
alſo libelled in the fummons; tho'ethe Olerk at extracting bad omitted that part in the 
cortifieation contra non prodada, to deelare them falſe and cigned ; and thefefore the Lords 
ound they ee he ed yet againſt that -certificatjan,- on producing the bond, 
and paying the expences.” But a new point occurred tothe Lords, that this bond, not pro- 
ed, vag notithe principal bond, but à decreet making up its tenen, to which thir parties 
| nor eee Town therefore allowed rr — to be e der e . wercnor ow 
| rb” $6 8 825 ad Bs 1 £ 165 I 4. . e . "Hts 25 1 0 1 e 5: 5 5 3 7 vgs TE: LY 
8 dew die. Flicker of e a h © arnegy bf P em The Lords found, — - 
"was = nchen Probation granted, any of the parties + might renounce” farther proba- 
„ but 5 nſandum with his own. probation, till he had circumduced the 
term againſt the other; and if be had a running diligence hy caption againſt witnefſes,” that 
the term could not be circumduced againſt him, ner reſtricted himſelf to 5 ſet 
1 on rg 4 and had. examined N numbe F HMedged in this cauſe. - 1 
a inſt the Earl of Marſhall: 2 Tho' the puting a general and . 
clarator᷑ into one ſummons be a ſuſtainable accumulatio aA ionum, ad abbreviationem- et cm 
ane, litis; vet chere being a decreet xtracted in che general, they muſt bave the pro- 
. ceſs: Sven out to them 0 ſee in common form, and it. mult be returned and inrolled quoad 
the ſpecial, Cer they can beobliged to anſwer to it. Replied, They have ſeen and returned 
it already quoad both, and they can: have no more ſight? The Lords. found, they could 
not crave it in common form hut mige Ir ſee in the Clerk's hands, and nee! it in the next 
week's roll. Sf . Me 1 e . e N Mya rh: 
© i1:Eodem dhe.” {The Lords adviſed ah bodies od operation, er condiftions indediti, at 
Duke Hamikon's s inſtance, againſt Iſobell Dundafs,:and. Mr. George Cunningham, her huſ- 
: 8 of the ſum of L. 15,00 Scots; the Duke alledged he had paid twice z) firſt by Duke 
James to James Mathiſon, in 4643, and again by himſelf, in 1669, to Iſobell Dundaſs: 
And for inſtructing it, the Duke produced the taid James Mathiſon's diſcharge, in 1643, 
._ which he had only: med er I he made the. laſt payment, in 1669. The Lords found 
it a dangerous preparative to take away writ by witneſſes: Let that in caſes! of cruſt or 
fraud it has been often done; and particularly the Duke, in 1688, got a bond annulled on 
preſumptions, being purſued by one Richard Cunningham: And found here from the writs 
2 viz. the decreet of review, Se. and from the Duke's own oath, and the whole 
tract of the affair, that there was no real payment made to James Mathiſon, in 1643, 
when he gave Duke James that diſcharge,” but that it appears ir has been granted at that 
time when Colonel Mathiſon was on death bed, to ſecure againſt the Colovel's heir, and 
"ew 2 L. of Innerleith, the heir's aſſigney, intended a proceſs, which terminated. in a 
ſaction, and a ſum of money paid him by James Mathiſon and George Hadden, execu- 
- tous to the Colonel; 3: and that the Duke eee es in his oath, rag never found that 
L. a0, ſtated Tan. to James Mathiſon, in ny of the accompts of the family of Ha- 
milton; and that the old bond was not given up, but all diligence proceeded on it; and 
that annualrent was paid for it after the ſaid A in 1643, and eee obtained, in 
1650, and the 10 epoinding raiſed by the Duke himſelf, mentioned two bonds, and the 
© exiſtence of an heir: Therefore, on thir grounds, and on the whole matter, the Lords found 
there was no double payment; and conſequently repelled the Duke's reduction and declarator 
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4 . which xhey-1 hid: odified clogs in -nenie"%of uliment. On the-6th'-of: Ar ow, 5 7 
de Duke-pre propeſtation for remeid of Jaw againſt us foence tothe King and 0 | 7 
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6. -"Eodem die. Robert Stewart of Innerwhat, Meſenger, centre the Maſter ol belegt e W 
3 1 Lords ford the letters not obligitory.upon-the NM. the ſum; but that e 


thir %% things z. 41990," That he, ought to have large wodißed to Him for $f gs Ol 


es * hat the M ought not 0 i A onde eee 1 Re : A 
ws fiforene againſt this debt Moſie's,pby: the gift of the Uferent-oſcheat, or ther | x 1 7; 2 


l | ng in his perfor.” Vid. 30 Hetember eee ee WO 081 1 WANG anos | 1 
N "Keds . Sir Walzer Setton againſt Cornwall of Bonhgrd. The en thong he bf. N _ 
Fe 8 nation; given by old Si Wälter te his fon,” bearing 10 all actions r 22 * 
1 Was Rot reſtrictive but extended alfo- r tor "raiſed bytoſd Sir Walter, the” 5. a7 wo 4 
not ſpecially aſſigned: And thought that the f Walker's uccepting à diſpe "ofthe —— 
. with the burden of that bond, containin, id: 95 lvop Mörke, was not ſueh ah 3 7 
_amplopation'as did cut-off ir Waker om nig th bond, a8 being the reſult of an 
yp Acco Berwixt them, in which va6commpt chere were groſs and palpable errors But in W. 
Sad dhe bond did net relate to these ceomp ee eee money.; therefore they 
V probable. ſcripto et «furan of Bonhard; That ehe cauſe" of the band was a 
_ tz And, that being proven or acknowledged, then the Lords would eonfider 
| 43 white thould e,comprehended under errors 3 if only-errors in caleulo were td be inen Want, 
| 1 ar g ven irrelevant and:controyetted-articles:;/which-the-Lordsthoughthart] t rect 1 
after a frtedaecompt; elſe here ſreuld be io e le Fid: gth December Dang "TY 5 
Holen die, / Hew Wallace of Inglifton vgainſt:wy' Lord Ferreſter. The Lon —— 
de o depoſitions of witneſſes to make ap che tenor of- incerlocarors''amifſitig; or” 
| abſtracted, but rather tö hear them upbn The material grounds of joſtice, which may in- 
A Ace The Lotds to rene them: And therefore, hte omni, eee Thomas Baithe roi his 
| Eamon the years he was Factor on the eſtate of G un; and th: d För 
Teſter io give im his obſections againſt;che fue: And if by'the ballence Thou 5 was found 
Adebrotz ebe Lords would, ac 2 dviling, confi Lait How" Wallace" fould e Hable for um 
5 ahbe, Aud a da che plhen wee enden of Mt pple”: _— depend- 
Aug on Hew! Wallace's right, it being a/ledged;© That ſinee November. 1689, che preſent 
| 78 Lords of Seſſen Had found beter e e aue Me. Ordinate 70 key Unnff oY 
. not ſo, to hear them rounds:of a w y it ſhould not ſudtit as u ſeperate 8 
debt alone. Vid. i ath December 269% J 9 ED ACTI 29G; 8 
Diem 4: 1692 The Earl of. Ware being bebe for a Merchint's bccompt, deferred 
10 his oarh; ö commiſſion ti depone at Duny birſe}, in Fife, in regard thi an | 
Holby ſmall, it would put him to as much ex pences in coming over wer. The Lords granted: w 
| 513 2 commiſſion; but in regard the putſuer would either deſire to be preſent, in perſon, 
at his deponing, or: fend: ene! fer him to interrogate, they durdened che Earl Wien he 
ep 8 of 1 Journey, from: Edinburgh, to wait on che taking bis gan 
4 71" Boden « Sir Winiam Aſhurd apainſt Thomas Roberiſon- The Lords found that re. 
_ guolarly this b bond could not be taken away by examining witneſſes ex officio to prove it was 
== but allowed the Or ir ary to hear them, on thir points, whether William! Cok- 
barg's oath might not be taken 48 to the way and manner ho. he came by it, being de- 
- ivered blank, and having filled up his own name in it; ſeeing there was an inſtrument ta- 
Ten againſt him by Them Roberrſon' before he it. 2do, That he was now 
broke, 310, That he aſſigmed it to Mr. William Dallas, bis own ſon in-, 4 conjunct 
_ perſon. | and ſo it is preſumed to be without an onerous cauſe; and whether theſe ſpeciali- 
_ ries miight not bring it to William Co burn's oath, Whether he had it for an onerous eauſez 
Vr if only A ſnurd's oath could be taken, if his cauſe was gratuitous; or if the witneſſes in 
the inſtrument mut be firſt examined, as to the verity thereof; and if the Commiſſirshad 
committed iniquity in finding it only probable ſcripto aus jurumento, ſeeing the wobrle f. 
Fiaium, by which witneſſes only ean be examined in in facts: caſes, * privatively erde . A 
= the L rds of Seſſion; and cannot be-exerced- by inferior Judges re” 5 _ 
December 2. 1692. Mr; William Tillidaff, now Principal wot Py Leonards at li 
wa apainft the Laird of Balimedy;and'orherPariſhoners'of-Dunboog. "The Lords pre. 
|" ferred N. Tihidaff to the ſtipend, and found he was Miniſter there in 1661 and ſo was 
| |" Teſtored iti the Parl. 1690; and chat he was willing to re- enter and did preach, but got — 
Bot ſuitabſe encouragement from the Fariſnoners ; and therefore had right to hs Ripcttf? "ny _—_— 
dhe was ſettled in St. Andrew... 44 8 1 
Soden die. Mr. Thomas Forreſter, late Miniſter at Kilcarn, aguint Nik übers, a : 
de Marga of Montroſe, as Patron, ho ęraved to employ the vacant ſtipends, "Within 2 
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"hs. cure 3 1 . wy EG Pt Th th hat 1690, eſta - 
- bliſhing- Preſbyterian: Government; and that ſineg the legal power was by act of TEY 
2 in The Freſbyterian Migiſter's hands, they did by their ry Synod - firſt. declare um 
1 2 Kilcairn, (when Kincardine Was iriving, to have dim, ) and they t anſpc 
im 40 Andrews. n DN Fs TE A* k WE. . 70 N Z % Me. 8 | | 
8 The, Lone adviſed the seven on abe S8 6681, bu ved by Elizabech 
\ Wiiter to the Signet, her huſband, againſt Skirling, Mr. James 
Naſmiths and che other contract · araditors of Sir William and Sir Alexander Dicks, of their 
0 the lands of Cmighonſe. The Lords: fonnd à diſpoſition of theſe lands 3 
1 Naſmith 40 James Rutherfurd, his fm in- Law, fell under the preciſe. terms of the 
ſaid act of Parliament; and cho ir bore 20 be for his kocher, and rel of C here. 
In he ſtood engaged, yet chat the ſaid narrative did not prave-ch onerous cavle: of the "dif. 
Poſition, unleſs it were aliunde imſtructed: But with. al . 2. een wiped rot TY 
| gs vor under diligence; at s eee uten 
1 as Well * ang other. parſenz 
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B um, unleſs it he inſtructed, that he had a farthet eſtate be 
„ Agens; and + chat dhe grantar's aſſertion, in the writs, is nv6.. ſufficient if 24 
. Mi ba in a writ produced and ulod by the pier, po ge" 6 n i ap- 
Palas rcprabats nent. Rat the diticulty occurring here was, that the right was now out 
- "If the perſon if the conjun;. and come in che bands of: ——— vt ner 
ho cen aden inllrock after ſo long an interval a8 forty years, what was the eee 
auf right and yet if: N yi fraudis" it is redeemabl 
: Cade heaps. And here it was alledged ſuficient 40 pu wem en mals f 
4 Aha Malmith's rigbt to Rutherford, and his to Mr. Alexander dan, expyeſely bore dis 
angel and relation as ſan in law, and ſo the ſubſequent aequirers ſhould have ſeen the 
 vparous qavſe inſtructed, but cheh contended, they necded not 3 back than Sir 
Alexander Dick s rigbt, Which ore as heritable ropri — 2 are e „ee 
„Dor d . meg} a dem 1 2 
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dead, in Cs of John Aula en py Dowhill, Provoſt of | 
u was pronounced. withoue the year, and be was grieved by it: And 
he being lay. ech to ſind cancion, and offering a 1 in ſupplement, and his oath ; 
the Lords refuſed to paſs the bill, ſeeing the charger refuſed. to diſeuſs on the bill, alledge - 
ing when he hade ſecond degreet, be would be no-nearcr his payment, if be got no caution; 
and ſeeing the ſaid William had weis /awpore diſponed all his effects to one Brand, who re- 
- fuled to be canciones far him. Some of the Lords-indined to-paſs the hill, zon his, finding 
caution chus far, 10 refund. all The. expences-Dowbill either har ar ſhall be at in the d 


ſing, and de gixing his cath that his diſpoſition was not ſraudulent, but neceſfary and one - 
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Tau: And the Lords being equaliy;divided: on this, the Presidents vate carried that the 
= af ſpenſion ould be fe e unleſs be fioply found caution for. tha whole ſums de- 


A eee e e e 
Al olis Scot of Nags and his aſſigney, , charging Sir Duncan Campbell of Achin- 
_ and dhe Karl of "> ks coutiones, for a ſum contained in their bond; 4 
- ſuſpended, that b; ; V of fines and forfeitures: in 1690, Auchinbreck, ha- 
forfeited, had che privilege af the remit to the Committee of Parliament there 
vamed. bow many years anhdelrent they would: give him down, and bas long they would 
08 execution, either perſanal ot real. And they not having yet determined, the Lords 
- SOM. not proceed.  Aufevered, They were cantent on payment ta find him cautionem mutia- 
nam, that if me Com Vor Parliament ſhould give dawn; either of principal or annual: 
rent, they would refund accordingly, - but chat it was moſt iniquious. on that pretext, 
* hich might neyer take eſſect, to keep up both the principal and annualrents that were 
\ Owing between the forfeiturs and the — The La would: not meddle ; but find- 
ing the act of Parliament run copulatively, that they behaved- nor only to be forfeited 
er, 
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4 they ordained it t be tried how long he was out of polſeſſion: But in regard a forfeit per- 
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wad Thomas Was. 15 cited. 1 A 983 ereer pat 
1 for. not deponing on his giving a 'comthi 
3 4 ava > ne . of fufpe 15 find 

'  *  -openedit, and having turned it to a übel, they reponed Him to de why KS 

„ che Meſlenger: But'the pürſuer declaring he we prove it As; Ws: 1 advice the „ 
d4eefeet ef Council, whether it was Fes j card or not; and dave, abe Thomas Calderwood | = 
oY Was neither condembed nor aſſoilzied in the deceruiture, yet. he was conveened in the proceſs, = 
Aid it was b ſibelted; thut he ſhould take the horning our of the regiſter,” and reſoun | 
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J) for his illegal poinding; andfo, tho''it was not res mnkieata yet Calder. 
| - 96 bad the : exces 10 bitis colt ate, that it was tabled before the Pri = == WY 
8 ver bim(dlf, and one not be taken away till de came to a ſentener * un 80 Cilder A "2 


M aſoilzied ab hac inflantia before the Sehon: And in he could not 5 
n paſt wi F n'of the fums, che L LOR s allowed 125 now to or 8 Hs 
Fel wat SIY e * + Soy Jt 8 . 3 
Ge. . che et gen Fora Jo' by Eoin of: Aire c cs aint Mr; „„ 
= ot Wing a ſequeſtration” of the rents of che lands of Feddetet, We = e 
Feb ien en « r that Fry JJ claw va Srectrio;" when'the. | 
r aption againft Feddetet, an fecking him ip hir een houle; "chat hekepe. "2 
e che mainer 15 his entry to the 17 n. Whether it wis die Tate aut. fatti. mY „„ 
_ | xeported che 8th Jan. And in the mean time ordained them to deus the point of tc ' 
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6 = and. preference, With certification, "that whoever re; iyerſed"or "tailed," the! Bo fo * 3 
= | ung a Other | V. „„ I RY 1 2 9-7 ho A oma 5 
| gif 15 the quet ion \berween Mr. Wi lan Erſkine, and 90 Eard of Toe es. . - 25 
ale, menrioned 16h Nov.) Taft; the Lords having conſidered che references © 
| 7 Council, t queſtion of poflcfſion, to the point of right, 


Þ Lt take them both in together; ef ſeeing they proponed feremps x6 El 
3 Fake. of Lenox's right of admirale ee Sir William Ae eee 5 
by prosreſz, and that it ſhould be! ond Peter an Tweeddilkc's. ' Yd; 26th Jan. 1693. 
-Eodem dis. Tbe Duke of Hamilton againſt the Lord By Bargeny,' for the fands of Green- 
1 . The Lords were not clear to ſuſtain the” Duke's title to. theſe lands, on the iuſtru- 
Bent of reſignation, made by Sir James Hamilton to Marquis in 1624, that „„ 
ing only gffertio notar, nor on the ace of the” rentals of the family of Hamilton, ES „ 
ere thir lands are in the . 75 before the regiſtration and "after, and im forme — 20S 
laces bears to be in my Lord Bat 4 good -fire's hands, as if theſe great families kept 
* in their rentals, the lands kid 5 ut in the charge mentioned who had them; 
- and that any right Vini retained” was only the fue: duty, and his infefrment Was 23 1 
1 ruſt, - The Lords declared they would hear the pt rties farther on theſe points 0 5 
28 oh K 7. 1695 . TY. children, of Alexander f ay, and Dykes, and Ingles, Ghote huſhands, 
againſt lay his heir, and Bethia Low, his relict. The daughters re- 
claimed. a en a fotiner i interlocmor, in Jude 1692, whereb the Lords found a Tutor 

Vin! lied a movyeabie ſum and ſecuredit heritably, that this altered the faccefſion, and made 1 
it fall to the heir; whereas formerly i it would have belonged to the executor, and chat be:. 
_ cauſe it was not. in bonis defuntti tris, but ad A ge by an ion: And the 3 
1 daughters alledged he was not fully denuded, in re - pin aviation Toes faculty 8 = 
power to him to alter and uplift, and ſo it was ſti 1 40 defunti. But the Lords = 3 1 
"3 ered. to- their former interlocutor, and preferred the heir, and found the reſerved | power 
us. heing exerciſed, did not alter the caſe.” It occurred to the Lords, of how da : 

THI equence it might be, if a Tutor might, by changing ſecurities, alter the ſucceffon; 
for tho” A Tutor may meliorate the minor's condition, and get additional ſecurity for their 
means; vet it deſerves conſideration, if this ſhould put the ſums out of the natural channel 

e ſucceſſion the parent had left it in, and alter his meanin who 8 left moveable 
ns for his younger childrens proviſions; and if a. Tutor on 5 an heritable 
ſecurity, make theſe belong to the heir, then he ſhould be more ELK a father and proprie- 
dor, and invert - the father's deſtination, if the daughters had been admitted to the ſum-: - 
then it was alledged, for one of 8 That the ſum. being left to her ſiſter, now deceas d, 
and her in codem græmio of an aſſignatiou, jure accreſcendi, her ſiſter's portion accreſced to 
be, with 2 cache of the. ** of th _ not mentioned in that erat, eg both re 
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; ns 1 eon - e There: 0 de. 56. jus ee Jer. 1 OR 5 
»* 1 55 Jene becauſe they were e ce an, ei non re, the ſum King + . 9. 5 "nl A 
. No xing praterced, ; there was no uſe log; Feeling, * tub tile: Polit de 5 
i . een 18 | e ä F 
1 5 5 alen die. In, GE tre Was Abels of Mr. 'Aribuf Sera Sefaiton, 1 wache, Wee 5 
3 eee the Lords doubted . much. +; the Factory Mr. Arthur "left. 60 Skraton, As 
* . > . Mo role, his couſin, / io ſet his lands, and divide the 1225 ©quz Y among 
=” . his fix children, giviog the fon a double, portian, was oblig gatory and E Add now againſt 
= £7 =» beir, to cauſe; him {cl in*that ſet ner, and diſtribute the price conform to the Factors 
3 e 5 keiog it tock no in his, own liferime, and bis Factor Had not executed | 
".>* and. ſo-it was, alledged, quod. merte mandantis Serin ur mand; but they _ 
e che caſe; very fayourable;.. an” ai ſubſiſt yet, ox Was oy of 4 beltamegtzty! na- 


mor lis e, ee heir. 1 and therefore ordained. it 10 be heard 
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- their. .own;preſence.. . % Yi 875 : Sly ww bY 1 4 Fac 3 N . St A 4 15 wry 285 | 
| 8 P 3 f 1 f Fe 5 ot, 3 q : h qnlaie: Wedges 6, Li lun 'poind. 
| : 5 Eu, * 1 Mu ' ware. plough- uk'y, in Jabouringt times Replies ted, He 
503, ſeeing there were no; other - vinddble's Gods on , 
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-ables,: but oven, if the,dehcor have lands to 3 Tbe Lords found ie was ſo dy the 

8 Ab of Parliament, but that it Heyer had bee | . o elide the putzte of ptouph- | 
2 1 pains 1 and therefore repelled; it as wholly in dc ; , Alledged, Tt Ws Is t & Apulzie, 
3 ale Lintimated à ſuſpenſion to you at the „ and vol as With the 
ws Meſſenger. Anſinereu, You beld up a paper, which you à called enen; and f her to 
he 1 Tbe Lords preferred the: «Lhe to. the. probation, "Viz, 't ee de offered or 


Wee Bale That as ab their Poinding,. not only. if- there be 70H Ove. 
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ewed dhe ulſpeniou, a auch chat his de ender was then Witd ate Mc Wer. ugh _—; 

. 1 | 3 -Straha Writer, againſt, Patrick Telf lter, The Lords fe und the bon 
A fr 7 ag by. John. Strachan 10 Telfer, for preſenrir Een er Smith, ang” „ 

4 = ſhox decerned; in, null, on thir: three Srounds ; - 'becauſe Lord bit” ern 
bs 185 — 94 them to Ft: Caption t one anothe 5 Which, elfer: failed to do, findit 997 15 y Robert 

E |. . 3 a broken man, cautioner, which being rejected, Strähan'z Bog Me | ae Tat Ia cauſe 
1 _ on. ſtcuta; ade, That Telfet Was iu 2 mord in 5 5 his. wakening, and Sear 15 ein | 
3 | - againſt Smith., 3% Thar Smith being non“ dead, and.thisb of the nature BY A preſen. 


[.'  catiamand.zeutio gudicie fit es e Joinh, 11-6 5 by Fares fault tuttieInipreſtab 
=. = 5 : 6 24 ath Dee 8 1692. Nez 7 f ER : RE, 3 "_ 155 Fo 3 ve 
Ss” mh 4. There js a bil given in by J John . boy of ik or Neben ears fs ol; nz. 2 
3 . ;deceas'd Laird of Moriſtan, repreſenting, his mother. Ag cb mon 
Won, was got 'able. to, maintain 10 and that the ats Morftten allowed him a fall 

350 _ competengy,;; But now the Tutors of this Moriſton crayed.the Lafd >: Shrobartoh." for con- 
Kinufgg that, payment... The Lords found they. could not ordain him 10 be"alimented by his 
5 couſin, 2 8 Moriſtan, no law obliging kim, tho! be fagcecded" to to the 'baſtard's Father” 

. raig ſhews; Feud 4.5. 26 jut it being hard that he eing. innocent thould 

„„ N eging his mother was not — 5 40 entertain him. (tho ſuch” unlawful productions 

aden not to be encouraged. they would recommend ix: to the Tutors, which. would have 

ſſome weight ben their accomprs came to be allowed. and a} 1 9 bitt their mbdifica- 
tion to laſt no longer 11 he was able to go. to ſervice, 1 fo the fame merhod taken by. 
tte Parliament of Paris, obſerved by Ser Vin. Our law has | been ſo far from "obliging a brother 

5 5 1 1 8 4 baſtard brother, that it was lang before we. decerned an heir to aliment his 

-  Jawh 42 e and filters, . cho'that point, is clear in law,” ZL. 13: $. ult, D. de admin. tut, = 

nſtance we had was againſt The Laird of Wadderly, 755 Jan, 1663. e 

Eeadem die. Bogle againſt e The ficlt point was, whether the modificatih' of 

| WO aliment, "made: againſt, him, d go back 1 2 years preteeting the ſame, or only 

=_ Tom: the date of the N wii The,plurality of Phe Lords thought, it being doe, that 

„VVV t. drew back even before its liguidarii on : but the refident deckte Ds 915 hear them 

3 firſt in preſence, before it ſhould paſs 1oto a deciſion, Thete is a caſe in Stair, Ith Dec. 

y Watſon, that comp nſation 1 . from the. lgbidation: See Duty, Iſt Det. 855 

Balbegge, The next point reported was, whether the felick s third intromitted with b 
_— the Tytar ſhouſd not beat annualrenc from his receiving it, at leaſt half A year, thereafter, 

Ss. .  /2$ mipors money, the Lords found it Had not. the benefit of nummi | Plipillares, tho it were all 

—_ it out in one. bond; and that he was - only accoynrable for annualrent, "from the time 

3 ſhould depone, that. he either 155 At our, or traded with it. As to the tlürd point, 
i Napier the cautioner,. Che being alſo called) ; the Lords decerned againſt him, ſee- 

Ain ibe Tutor was diſculſedby a ee e unleſs be condeſcended pon e Reber 

ecetſfate belonging to che Tutor. 

Sauen die, William Sibald, 8 ith i in Renten, apa inſt Be Alexander Home of en. 
T e e Sir Here e of adyocation A 2 og man' 4 mee of 
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1 e ee ee eee eee „CCC ot Pluto! lo ere 
. e este of Nack braür f N therwood/:and Not we chile and the 
mon aderdd ga the) former interlocutur 3 and found Sir Robert Murray might e c 
| 1 kb the ten thouſand merks; qwing by 
F. and thearipirrire' comrict not-fulfilledy vet he had not xevoked debito tim pore : But 
5 + tatlowee'« probätina of what was contained in thr Mains of Netherwood, and in the lands of 
Posbentrig and how 6 * induded 1 in the other, vn wha IEG 
Et tha 4 0 bo them. = 5 * Hh 2/ AY 111. * oft 55 4 2 , 12 05 7 355 . 
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ene Lords were convinced, chat it wa an exorbitant profit; firſt, 40 ade 1] 
n for the uſe eee ee eee en the ace 0 
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paid, with L. 500: Scots of pe ys bythe deorect-arbitral; | and 
a detrert of che Lech n dg ly Malloch deponed, and Which 
eee. received, as the act of Parl. 1662 provided: And _ 
| Agr after the price w s qhidate, no more ſhould have! been decerued but the 
1 W ereas L. 28 Ae , Ne- x annnalrent; yet the Preſident and 2 
7 wrality adhered to the decrecr, and ſuſtained it for all, even for the penalty, not -- Þ 
, bv reſpect of the deercet in fovb, alt that it was juratum; dat that being violent 
5 into -Malloch's houſe, and :ſpulzic of his eee it — 4 
nou! offe 0 1 og WEED, annualrent,: b — . 


2 = the Pier Was 


ue by eee "Tor 
it ej! his eon bench, and that N 
he had 101 fro, he could: not give up che abſolute; and- 
cem rightche | had-on the e eee and by a clandeſtine tranſaction; re-diſpone 
chem to Keyes, on promiſe to give him new ſecurity; for what after compt and reckoning 

dae de found due by Leyes to George: And therefore they found the laid On 
frandulenr, and done by: George in necen rreditirum; not on the act of Parl. 162 which 


. all frauds and doles, tho” they could not be all expreſſed in the ſtatute 1621; and that 
Mr. George Gibſon's creditors were not bound to inſtruct ivhat debts Leyes was owing to 
d Geenen d it that Leyes eſtate muſt lie open to all Mr. George s debts, ſeeing he had 
once an e and could not to their prejudice renounce it, and take his debtors 
| obligement to give him another ſecurity; unids Leyes will offer cantion for all Mr. Georges 
1 - Qebts' 10 his ereditors, without putting them to wfirus how far Mr. George was creditor 
; 10 bim + which! is impoſſible for them now to do:; and unleſs Leyes will, Prove: ſcripts, that 

Mr, George's firſt right he had on his eſtate, tho? irredeemable in his perſon, yet was but 
a Kruft: And found, ſeeing he had ne ver moved in it for all the time, Hick: the laid depoſtr 
tation, ain 1678, to Mr: Walter Pringle's death, in 168, nor fot many years after, chat 
che laid diſpoſition, by Mr. George to him, ought not to be given up to him, but ought 
3 lie fill in the Clerk's hands, "being? 4a oöntrivance, for ay” ng 7er n Vid. azd 
c en 56 111005 
8 . 0 of Bonhard W Sir Walter Seven; Mön one 30 Nov. laſt. 
The Lords found it proven; that the bond was the reſult of an accompt, — tho? the 
bond bore borrowed money, yet there was an accompt produced of the ſame date with the. 
bonds, and before the ſame witneſſes, and which at the foot was ſubſcribed, and bore that 
bon Was then granted 4 for the balance: But having conſidered the homologations re-iter- 
- tech fnee granting of the ſaid Bond, they found, they were ſo plain, that they cutted off 
All quarrelling and re view of the ſaid accompt, upon any pretence, except errors in calculo, 
„ and ſammation of the articles and pages. be Preſident urged the forbearing that point, 
* Whether he might, notwithſtanding of toſs homologations, be heard againſt relevant, exorbi- 
_ _ rant; falſe or unjuſt! artieles: But the gerierality of the Lords thought him excluded from 
all but only « errors in calculo; ſeeing old Sir Walter, who was a judicious man, did not 
1 nor diſcover: them in fourteen wy: ane, but during! all that ſpace. homologated 
them. N een aft 120921) 


F : -Heigg; him, on his conſigning the principal ſum, and two hundred merks of .expences : and 
mme having, raiſed a reduction of it, and calling for the grounds and warrants of the decreet; 
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dienten „Adabas en ber” un dels Ke . 8 "Oy 51 
3 2 abe cure, which. might” fal dz theo! :the-Clerks ſervant's negligence, Obe ubltrates = 
8 their fraud. The Preſident thought, where decreets were i mpugned ex iniarualle, -»4 
| uld not be declared null fer want-of ;the/gridunds;.; but if ft Was, 4 roten 
be were bound 0 produce them, but the ipoint being of general >concemr g the 1 . 
leiges, they reſolved 10 hear it in their-own;preſence, and, in regard the woman was poor, 
and not able to emplay the beft:Advocates 2 — it, che Lai world naminate ſome of = 
the moſt eminent chat puxpoſe.3 for they conlidered,. if ahe e ne and 
2 would annul decreets, che licges who had ee 12 Faro ſtor 5 
8 x 25 1 Great, expence and trouble, had n Fecurity at all. | 
e da caſe Kinnaird offered'toiprove per OREN PIR EA laser 1 im 
8 hora; on his confignation, by the oarh / af my; e the Reporter, 
** Wy ; And of the Exrractor, and uthers-z ho ch Lge rat 1 r en . 
. "Y 88 my. deer bent: rr per 
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27, len 1 2 enen 
3 * deer ä whom e Had married The Lords found, this ought to be 
Tx Th ge ering oa 2 aliment:of- the children. 
=. e 2 N 


3 8 minor, K* muſt have the gt pay y the en of one | 
FR. vf them dh died! The Lords andthe ner e 19751 be had the benetis of ahaz gift; 
and that it Was not preſumoble a ſtepfather mould aliment them ex piatate; but referred 1 
te Auditor to modify the ſame more or leſu, as he found the eſtatez and refuſed Balgonie 
1 42 probation: of the way und mapner how\they were aliwented. 'Balgonie-#eclaimed 
. 5 5 - _anveh againſt chir interlocutors; | The third point er the Prututor craved allowance for 


5 8 duties be paid, in 1664, for the y 566 and 16622) lledged, Theſe are pre- 

3 ume te be a ain che. rents of theſe, ars 1661 aid 1664, for which the Fer 

A 8 | * . Was not put to um a Bot the; Lords frank they behewed to come in to the year 

|  _ -2664, unleſvthey would olferito prove Mr. Richard the'Prorutor's oarh, (there being 

| ' "mo-orher; mean of probationi\now: "Ay 6 (hay pare paid ole eee. 

| 1 5 © ne intromiſſion and ury in 16 26 64: n 1 SETTLE Ef 1 1 * * 1 13 | 
Das 10. 1692. The Lords: * that cauſe 3 by: Hamileay and Mary 


RE Kol apo Beaton of Balfour, mentioned 15th Nov. Ia. ha alſedged, that any . 
Aduno her'liferent, in the bond charged on, was by a clauſe which Was wholly. conceived 
in Balfonf's favour, and Keith ohliged himſeif to pay it, or cauſe John Hamilton, his 
Truſtee, allow it in the fore · end of Balfonr's ſum, and ſo his compenſation was well 
end. Some urged; chat witneſſes inight be examined when John Hamilton's name was: Fl. 
ed up in the fid blank: bond; for if it was before Mr. George's obligemeut to Balfour, 
then - there was no doubt bun: the huſband. could diſpoſe of it: But the alternative, in Mr. 
George's bond, moved the Lords to adhere to their former. interlecutor; ſoeing it :bore, 
«har he- ſhouldeicher cauſe his Truſtee allow it to Balfour, r pay it himſelf; and that Bal- 
four having not made the election debito tempore he ſeemed to PR. taken himſelf to Keith's 
on paymen;, eſpecially: ſeeing the bond bore Hamikon's name was then filled up as Truſtee; 
cho“ it was offered to be proven it was not due till afterwards; and therefore, the Lords 
' © _ © © Found, Hamilconi's oath could only rule this affair, amd he had deponed, char dhe buſband had 
tied up his name us Truſtee for his wife's :behoof. b 
oem die, In an action between Herris of 'Maghee, Cherie, Che The Lords 
ound on old infeſtment of annualrent, dated in 2514, of 5 balls of victual, ſor a fmull 
prineipal ſum, annualrent being then at 10 per cent. ought now to be reſtricted to the cur- 
3 [ey 3 15 in the lee but found e e ae: e not wſurary, 
Hut us percepui. Ne 
_ 1 BRodem die. In a ſpulaie of reinds, e by Mr. * Gordon, Parkan of Banchrey, a. g 
. inſt Crookſhance of Banchrey, who founded on his infeftments ſince 16 10, ; bearing cum 
Ates mithuſis, and fo free of al Ri nd as long as there are any other teinds in the pariſh 
unexhauſted: The Lords bee, to find thir tiends of the nature of decimæ incluſæ, un- 
Jos che rentals a the Abbaey of Arbrosth, whereof they were a/ part, were produced, 
8 ſee i they were poſſeſſetl by that Convent, for a joint duty, both for ſtock and dend, or 
e chere e cum e ene the 12 of Ei a 
2 3 
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where a quorum was named by the facher, and all felge "Fx 
bene. Upon he one hand, the Lords, on the 12th Feb, 1676. pie na 
n the;preſumed will of the defunct, preferring eo Ry of theſe 


nears 


18, nad faund ſuch a nomination. null; and, the* that was a late d 


firteted dam, but might recur to the fall b t of her contract, ome e 


= vt remiſfo furis; en ws only dt ed der then ſhe bare e du 4 


againſt . n bot 


bi eden . bin given in by Telfer 157 . 


„ . thax being courio. judicio „%. e fulicatum ſalui, it expired with the d 
ipal party, for they thought 


K cantioner” fudicatum ſalvi, as Strschan was, be- 
tained his abjalvitor, and reduced the 
bond on the firſt two, grounds, and added to the firſt, that Curry 
ſuoſpected; 3 ſeeing there Was 
WM then required, but never ſubſcribed, - 

Faden di, The Lords adviſed the purſuir | 


hat conform to the articles of eee, made betwixt the whole. bairns, in their father's 


Hfetime; and this, notwvithitandi erior agreement, made by the father with his two 
eldeſt ſons thereafter; for the Lords d, that tranſaction could not derogate from the 


rior jus queſitum to the children, without. their awn conſent ; aud found, this was not 
E @price of lands, to ſtand . affected till all the incumbrances were purged, but like a 
bond given by a buyer, to one of the ſeller's creditors, and that they knew of this recog 


ation before they entered into the articles: And as to the abatement each of them were ö 


0 give, of their annualrents, during the Lady Innerteil's life, found it was not twenty 


contra the ſixth part of the annualrent of L. 100 Sterling, viz, a retention of one of fix in the 
bundred: and firſt they attempted to clear it by the former payments made of the annual. 


rents 1 but that not clearing it, ſome were for taking Balbedic's. oath, on the meaning 2 
this ambiguous clauſe : But the "nay carried x to the toreſaid ſenſe, without any far- 


ther EX iſcatlon. N Todd 
December 144 1693. 1 he Laird of Otter alt McCaliſter of Tater. T he Lords found 
bis reaſon of reduQion of the bond relevant, not ſo much upon minority, as that he was 


i familia paterna, and his father adminiſtrator of the law to him, and yet cauſed. wo 


ſubſcribe cautioner for him in this bond, and ſo he was not legally authoriſed, - ſeeing his 

be could. nt be autor in rem ſuam, as was found between Sir George 'Mkenzie and 
Fajcholm of Craighal 7th Dec. 1666: But, in regard he had lain over ſo long, and that 
the greditor was going on in an adjudication which ought not to be ſtopped, ( ut here it 


_—_— 


by 
\ 


* 
* 


"if Mor — 
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pra yth Dec. current 3 the Lords found the laſt ground. of. nM | 
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Þ . evacuated. by fraudulent back - bonds of even date with the ſolemn and publick con: 
. tract of marriage; by theſe who have conſented therero ; and that this would encourage fran. 
5 3 "a *Dirember 181692. "Mr. Hewat agdinit Andrew-Hewar, for 'proving. his miſbehaviour 7 
An his father's ſervice the Lords ad formerly refuſed to admit women - wirneſſes; ont > ' 8 
_ -bffered to prove by Thomas Spence; ſervant te Sir James Stewart, the; King's Advocate; 
Ane bein *objected, that his maſter having given his advice for Margaret Blair, the fad 
|  Hewat's* ie, his man got money in the -cauſes "anſwered, That the money being = 
10 writing the information, and aot for-deponing,-h6 could not be refuſed; S Fer. 
NS From being a witneſs. f.. THC / Tb - 
$ Eben die. Fletcher of Benſhew ügiinſt the Kal of Akty. „be Lare found a dl. 
1 e between a blank! bond and à blank a lignat ow ; and that it was not ſufficient: 0 
prove that Airiy had made payment to Finty „vdo had firſt got this aſſignation, blank in 
_he affigney's* n from Goldman, the er r uleſs it were alſo proven, that e | 
: tion was ſtill blank when Airy paid it to Fintry, and that only Jeripto vel now 
* Benſhaw, in Whole hands it now is, and in hoſe name the aſſignation is now filled upz 
A they though i it no'ſufficient' warrant to put Airly or any debtor in bend ge to pay, _ 
they ſaw a blank affignarton, "unleſs chey either ſaw it at the time of their payment ſtill 
"Shak, or that it was then filled up; and im regard he had not paid it all at once, „ care 
 thereforethe Lords found, either the-total-or partial payments made by: Alt tote; tale . 
Ky: ro exoner, it being proven hy Benſhaw's oath,” chat during theſe payments, the ;al- 
1 was till blank, in Fintry's hand, and bis own name was not then filled up init, and 
this at leaſt to be liberate Fro tanto: tho? ſome of the L thought if Benſhaw knew that | 
Ay part was paid to Fintry, as then ſtanding in the right, it ſhould liberate quoad the baill: 
But the reft indlined to the contrary; in reſpect Fintry was broke; and ithe warrandice and 
Tecburſe would fignify nothing againſt him. But this and many other intricate difficulties 
2 from blank rights, a the Lords how neceſſary it might be to diſcharge: ſuch. 
Plank conveyances; for whatever they hold in of en l Ac. for diſpatch 
1 ' Sat expedition of com „their inconveniency i in 8 0 IE: fund ior of e 
1 Confufion does more than ane ſuch advantage. C 
Detember 16. 1692. Chriſtian Boid, relict of Peter Gemmill, pink Frederick Hamilten,. 
Mc And John Cumming, mentioned 1 3th Jan. 1688. The Lords found, ſhe was obliged; to 
Be = her lot and fourth ſhare of the Sugar-manufaRory, as the moſt equal way of diviſion, 
Sn the diffolving of the ſociety, notwithiftanding' of their taking up her huſband's books of 
4 F © Teo. part nery from her at his death, and that ſhe never accepted of her lot; and that Gum- . _ 
wing had lifted ſome of her ſhare, even of ſuch debts herein he had no proportion him- 
fſlllelf f but found, that the N e be liable for their annualrent, of whatever they in- 
ttromitted with of her lot, from the date of their uplifting it; and that they muſt be liable o 
her for her damage, if any of the debtors, who fell to her lot, turned bankrupt, or in- 
ſiolvent, between the time of making the lots, and their offering her ſhare to EY becauſe 
1 it behoved to be on their riſque ay till it was offered, or given to her. 
December 20. 1693. The Lords adviſed the debate between Sit Robert Milne, Charles 
1 Marrzy and the other” aſſumed Tackſmen, (mentioned 23d+Nov. laſt.) And the Preſi- 
ON dent having reſtticted the donatives to L. 5000 Scots, in regard there was ſo much 
1 "given. The year immediately; preceding ; 4 and, che reſt-reclaiming at this modification, and 
. _ ufging' that there uſed never ad ſummum to be given more than: L. 2000 Scots per amum, 
and that if fach donati ves had been purſued for by the Officers of State, the Lords could not 
\ *have' ſuſtained proceſs for them as a debt; the Preſident: inclined. to decern the partners to 
bear a proportion of whar they knew was cuſtomary to be given, as if they had tacitly | 
Fonſented thereto: But the plurality of the Lords run, that as to Barnton and Hadgen, | 
the two principal Tackſmen, they behoved to ſtand to what they acted, or gave away in 
common: But refuſed to ſuſtain it relevant againſt the aſſumed parties, What was uſual in =_ 
25 ſuch cafes,” or what they knew to have been given before; but armen to bear a ſhare of 
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EC ſpeci ally diſponed, and contained in the two particular inventars under the defunct's hand, 
pk the fame date with the diſpoſition, and whereto it relates, and ſo are a part of it. Some 
3 the 5 inclined to think it 0 a legacy, N . mortis ys, * it * 

FOES bel 


, 


4 
: 0 * 7 2 
% Y 7 Y I 


= eden de. The Lady 


Fart 


: 4 in flows of Lady Locheod agnink: $r-Jobav6: Chir. .The Lords favnd this anoiry, 


en bend feckading-execttots wasmeveable, when thecredirg Ge defar before term a 


15 ae ventile befone the term. This had iy vario 
N Leer Bl onions fee ſecluding « 


. 5 cheat to make application, what proportions and mare of the 3 Au. 40 1 
e 5 e era geg e 1 "Oren apa 


©,  horiled ber ſufficiently. As alſo rep 
aut of the debpot's hand, and, 
INE did not make it ſo moveable, as: to fall under the huſband's. jus mariti, bur. it ſtill remained 


- NIE and repelled alſo the third defence,” That the renounced : Pr Kae becauſe that 


3 = Mr. James Ingles, Miniſter, agai | Abercrombie's Kader 1 tenants in 


> e 


_  4ween Sir Thomas Moncrieff and the other creditors of Cokburn of Lanton, viz, if a no- 
 +toriousbankrupe; where there is no diligence againſt him, can gratify or prefer one creditor to 
— wy til de be e my yy here 4 * e in . 1555 till i 


* 3s N 4; BY AS TY * a * Ao 2 F * \ ” 
nt i CIs * * I EE ad a * ER 
T's 2 . q 8 2 . 7 
a | 22 N B+ 
* 8 9 4 1 1 7% : ths of * 0 1 
K -f 4 * "Tc & x p 5 1 $ - . 
* ; * 5 
: . N c ” & * of * G ' a % . * 85 
75 ; LY ; $# Wa” 
, g e 9 4 ad" 
- - by 1 * * » 5 
. A | 6. AY 
* - * £5 4 86 N 5 1 : 
& * * A 6 
* - 
Pos. F A FR . ; 
* * 1 * : : F Y 
A 1 wy 0 1 cn f 4 h * 4 
— A» + * 4 : % z | $1.5 ; 5 
det V. ** Ts , "TY P 
? 2 * : $355 » * 
K % 5 
* TY 


+ f N 
Jy . % 14S TOR, SE 
* l . [ 4 . 
kw C 
Y 
34 
44 * — 


. 5 ee, in a reſpect ne was A e 9 ad; 8 ge ba due aner e and 
they were not after o long a time to hg preſumed to be her huſband's, 0 


but. 
8 e re might call be 


3 Es AN A 8 N . 1 * N n he "C# 


ton and Comiſton. T ee e r if her lier ent, of. 1200 geek ear, 1 q Iten . 
- Souls pay the retention of one of & impoſed on annvalrentg by act; Xt Parl. 4690. 4 


" This was. an annuity, and no annualrent; and as . c:free of publick , 
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poſterior 


allig ewe hereby the excerced the faculty and power reſerved to ber. pod 


ns. The Lords refuſed to repone the faid. Factor to. his defence of Jana fide pay- 
ment, not a in reſpect of the circumduction in the decreet in foro, (but alſo Kecauſe 1 bis 
Factory onby impowered him to uplift and ſell the victual, and to pay to the creditors as 
tbey ſhould red; and ita ef» Mr, Ingles is preferred to Charteris, to whom the Fa- 
Cor has — 5 and it is not jus to ann mae and Judges to pay to what eredi- 
= the * n 1 4 5 el VF 74 
ae dhe: 8 Scrymnecur of Kirktoy 1 nl Loans Bridgetown. 0 ae ok the 9 
Sener ir hard that he ſhould have preferred his wife and children, by his diſpoſition, - to 
his other extraneous creditors; yet ſecing he was then under no legal ee it was * 
Poſed, that the huſband being yet alive, fo that the wife's liferent did not yet exiſt, and it 
Was uncertain if ever, the creditors ought to be preferred to the goods, on their finding 
Caution to reſtore the price to the wife, in caſe ſhe happen to ſurvive. her huſband: But in 
Tegard it dipped ou a general point, which the Loth he had declared they would hear, be- 
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ttey remitted to the Repe : 1 
Fan tie, ' Major Wirt . James Roome: I he ] Lo 
2 Added by Wiſhart, that Robe topk that diſpoſition ma J 
 Rovone's Factor; in ſatisfaction of the debt ä 
m farther corroboration of his debt, not ſo clear; therefore, before anſwer, they fixed upon 
_ __ that p ny. that Roome having arreſted D. Spence, at London; for this debt Wiha s, 
bk Sella 


"ion of the former ſecurity: And ordained theſe writs to be p | „ 
Dioden die. Clackmannan's creditors againſt Milne of Carridden: The Lords found chat ä 
==: Carridden did not fully clear, by his cath, how his heritable/ bond of 8 3000 merks | 
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auß his annualrents, Week formerly he was in e ; or therefore removed the 2 
' formerly laid on by them. 
TDaem die. Hary Sinclair of Calorie againſt Alexander! F linchay: of Aberlady; "oY 
|  *lledped; his father was holden as confeſſed on a debt, as due by him to Hay formerly of R. 
berlady, to whom he was truly owing nothing, and was minor; and now his heir ought 
_ "to be feponed againſt that decreet. Auſwered, If he was alive, he: would not oppoſe it; 
2 doe by his death, he has loſt the mean of his probation; and to repone againſt that gecrect 
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deen 4e, In Grahame Tutor of Gorthie's declaratot Sen Marray of Abere 3 
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by Wiſhart to he With or if it was only. 


8, and having entered into a ſubmiſſion with him on all,” there followed a de- „ : | 
cabbitrit and award; Which ſubmiſſion being without Wikhart's conſent,” was a no- 1 
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+ to diſcharge the debt. The Lords found, if he had beer within 14, he could not have 
cen holden as confeſſed, not being obliged at that age to depone; but he being chen mar- 


Dots That tho the Biſhop had reſerved a power by rhe tack to reſile and give over, yet Bordie | 
Fad none; and tho? & paritute rationis he ſhould have the fame liberty, he could not do it _ 
between terms; and therefore ordained him o cue” to "9 NP" for the A till +, 
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 'Camipbell's creditors; the Lords thought the valuation too high, ſome of the houſes being | 

_"'valued-at'12 years purchaſe : But they allowed the report, in reſpect of the creditors con- | 

_ * ſent; who i ſeemed, in caſe of not getting a buyer, intended te divide the houſes among 9 

: "them, effeiring to their intereſts and hank.” Wherein this 8 occurred to the Lords, | 
dow the diviſion ſhould be made, lots being the moſt equal way, and who ſhould have the 


Hiſt choice; whether they who had the greateſt debt owing them, or the firſt diligence: 


Aud tho” they come all in pars paſſu, as having adjudged within year and day, yet the, „ 
Prlority of the debts ſhould rule the choices in this caſe, | * 
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Eodem die. Sir Andrew Balfour, Doctor of Medicine, EY Watſon of Etherny. | 1 | 
This was a eompt and reckoning about the profits of a Caper, and the prize ſhips taken by 2. | 
* e * being * and 1285 * wared out on the mand and their . = 

=. _ boſs ml 

5 : | „ a ; * „ bs = 


$ 9 he Tron of Tang 0 Ker funden ol he Tone Uſenet 
os IS 6 Fog e that à parent might nominate z Writer. or ſervant in con- 
=: Jeden with others whom he truſted more, thut the ald ſervant: migbt do the ſer- 
= 8 _ vile pts, gh. if jt had not heen in contemplation of the ceſt, their check anova, 
* pens be Bot have given him the tutery alone, if the reſt ſhould either die, or ab. 
1 Hain from ns 3 and that in a nomination, of two or more Tann E bo! ne 
weite neither a quorum, © not Aue  quibus non, named, yet: it ſeemed to 
EE.” ..- conjectured meaning, that encept t ey all nb, ould act. But th 
3 . , 363 pant chno,t att 
. Heugh R Miniſter, and Joon 1 his ſp Mt . 
=: ae © Strahan : The Lords found the bonds, which ſhe cauſed her huſb nd Hubſcribe (tho 
de monley-was his awhg) could.gor.be-taken: pe the. Writes, and witnefſes oaths, but | 
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; = Wo the creditors, their own, oaths; but m-to be confronted with, the ſaid 

| . - - -witnelles, and do depone in their preſene the he was-done, Stair uyth Jan. 21679, 

ES: | Cheyne. - As alſo found, her intromiſſion with her huſband's goon, either Haute matri- 
1 bh D - dnnn, ot ſince; ſufßeient to make her-liable n valorem, and k. e that 
=_  aftig-rerumt amotarym was only competent to the huſband Wolof; and! Ig the by bad 


+, granted by herſelf ro Lindſay, ant matrimonio,” with which, ſhe'ſon 
EE 1 vt tne. une as 2 of wor huſband's, in 8 1 benen TX n 3 
ö = 455 to buy vare 


= e price, e the | 
- peared. of a 
5 Wi. 4 wife's. rarer ond 5 ene the. uf. 
I bak, 850 Stir be 680, Jecken: And as to the: Jeſt ee d then oo merk - 
5 © 2 ipned him to ſome rents-of:a wad- 
'F TEE er poſterior. N the. Leda repelled Mt, in n reſpect af this anſwer, that-the-1: aid-diſpoſi- 
3 pas won exprekly; for love and favour, and ſo it elides the preſumption, that ic. Was Ke 
E _  FHgned anne Aiſſoluendi debitum, ſecing-he expreſsly aſcribes it to another gauſe. © Op 


—— Dodem die. Varſtairs of Kintieuchar againſt Sir John n Ramſay of Wpitehill. The 
3 ds ſuſtained KHe6nquhair's declarator, and found it not Ju teriii to him to pr. io "8 
= Hurt it was all one as if he ſhould: alledge that Sir, ohn s compriſiug Was ſati 12 paid 
sand extinct within the years of the legal, dy intromiſſſon with the means af the pike 
S © debtor, which is certainly: Ge Rana, : and that he might alledge at, tho; he tranſacted with 
Sir John Ramſay, and acquired bis ſaid compriſing, and had given him ſecurity for 38,000 
merks for the ſame; ſee ing. when he comes te defond himſelf - by. that compriſing, - againſt 
11 poſterior ereditors,. they may ſay its extinct by ſatisfaction in the perſon of Sir John 
Raamſays your author, before he was dennded in ybut favours. Some of the Lords were 
ST againſt deelaring preſently, but t reſerve it as a ground of tecourſe of warrandice againſt 
Sir John, in caſe Kinneuchar ſhould 5 be gh ne that 
e Jed upon that ground. Vid. gth Feb. 169g 
dan die. | Kincaid ge 10%; e SY Dowhill,. 'T he. "Looks: end the confirmed 
=—_ 7 teſtament by the'Commilſar:of Glaſgow, a ſufficient warrant and: ſecurity whereon- Dowhill 
might pay, tho“, the defunct did retire, about a fortnight or twenty days before his death, 
Aͤntg the bounds of the Commiſſariot of. Campſie or Hamilton; and Dowhill contended the 
' ,... confirmation ought to be made there, and that any hereafter confirming. there, will be pre- 
ferred to Kincaid, as having tight 4 non ſuo juice: For the Lords conſidered his domicile 
4s ſtill at Glaſgow, and that twenty days did not tranſlate or give him focum et larem elſe 
Where tho he had no family, and by removing himſelf out of; Glaſe gow, he could ſay with 
1 "Bias the Philoſopher, omnia mes mecum porto: See Stair y th Feb. 1672, E, of Panmuir. 
I + Zodem die. John: Reid and his Tutrix agpinſt Mr. James, Daes Advocate, .who alledged, 
—, he: was not in tuto to pay, becauſe the bond was regiſtrate after the creditor's death, and 
3 ſo was but a copy, and at moſt only the ground of an action, but not of a ſummar charge 
of horning; for as a bond regi iſtrate after the debtor's death, makes the regiſtration null, 
3 bis mandate died with Himſelf, ſo. neither can it regiſtrate after-the creditor's.death ; 
for that is a decreet at a dead man's inſtance. The Lords repelled- this, in feſpect of this 
_ anſwer, that the cteditor had aſſigned it to John, Reid, his grandchild, with the reſervation 
5 of his own liferent, and .being a ſpecial aſſignation, it needed neither intimation, nor con- 
pe YO, * 1 1 Parl. FROM Or: e 50 rue "ue in the aſſig· 
e "It my | \ 1 a Bey s 
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| _ - Fadem die. Mr. Patrick Couper, Miniſter at Anftruther, againſt Mir. Andrew Bruce, 
Aate Miniſter there, The Lords found there needed not formal warnings for Miniſter's 
Manſes, but a ſummar removing; and that the Manſe followed the right of the church, and — 
_ the ſtipend, and that Couper having right to the one, behoved alſo to have poſſeſſion of  * 
the other; tho Mr. Bruice had a depending appeal to the General Aſſembly, and an at | 
ok Privy Council for a conference with the Miniſters of that. Preſpytery, anent the right of 
that church, and they filled it medio tempore; for they alledged, It was extra territorium to 
die Priyz Council to meddle with planting of Miniſters: And, as to the firſt, the Pre- 79 
* iden. aflerted, that theſe church appeals were not of a ſuſpenſive nature, ſo as to bind - 
up the Preſbytery's hands from filling the church, if the Preſbytery from whom the appeal 
_ was. interjected thought it frivolous, and if they took their hazard of the Synod,” or Ge- 
neral Aſſembly's cenſure; if they ſhould afterwards find the Preſbytery had proceeded raſhly. 
in rejecting the appeal, but this fruſtrates the appeal, and makes the inferior court fill 
3 1 2 die. Paton, Macclellan, and other creditors of Sir Godfray M*Culloch of Ardnull, 
| _ ' againſt the Duke of Hamilton. Alledged, imo, The act of Parl. 1690 allowing the Lords 
bolt Seſſion to put a value on liferent-eſcheats, in the roup of Bankrupts lands, did relate al- 
lenarly to gifts taken after the ſaid act, whereas the gift of Ardnull's eſcheat was taken long 
before: The Lords found that clauſe of the act general, and extended to both; elſe few of 
the eſtates of Bankrupts before that act could be rouped; for they were generally at the 
horn, and their eſcheat gifted. Then alledged, This gift of the Duke's needed no valuation oj 
at all, becauſe its cauſe, vi. for relief of Baldune's cautionries for Ardnull, was ſatisfied .__ 
and paid by the Duke's intromiſſions with the bygone mails and duties. The Lords found, _— 
that required a compt and reckoning, and could not be preſently. cognoſced ; and therefore 
they behoved to proceed to a Valuation; but that they would qualify. and burden it with <- .>þ 
this reſtriction, that if, on the event, jt were found, that the cauſe of the gift of eſcheat was IM 
_ fatisfied, or that fewer years would ſerve to pay it than the years purchaſe to which it 
ſhould be valued by the Lords ;. that then the ſuperplus ſhould accreſce and fall to the cre- 
ditors, and the gift of eſcheat ſhould expire, tho? irs years were not run. Some propoſed: 2M 
to let gifts of eſcheat ſubſiſt as long as the Rebel lived, becauſe many creditors had no other 5 b 
ſecurity than by being included in the back - bond, who might recover payment if the gift 
ſtood fo long as the Rebel lived, and would be cut off, where the gift comes to be valued 5 q 
only at four or five years purchaſe. But this overture, tho' rational, was found to be our 
of the road of the act of Parliament, which expreſsly appointed ſuch literent-eſcheats to be 
_ valued. And here another queſtion fell in incidenter, viz. the creditors upon a trial at the 
| Treaſury could not find that the Duke had granted a back- bond, at all; whereon they 
contended, the gift of eſcheat was null, being granted contrary to expreſs acts of Exchequer, 
diſcharging any gifts to be given out, till firſt a back-bond be taken. The Lords pro- 
poſed that either the back · bond be produced, or elſe, that application be yet made to the 
Treaſury, that the gift be qualified and affected with a back- bond. Then they fell to con- 
ider at how many years purchaſe it ſhould be modified, and thought there could be no ſuch, 
fixed value but circumſtances might vary; as here Ardnull was under the hazard of a capi- 
tal ſentence, for the ſlaughter of Gordon of Cardineſſe, for which he had fled, and ſo his 
liferent was leſs worth than another man's: See Craig, Feud. p. 331. The Lords defired 
to hear this point more fully, ere they laid down a general rule to be a leading caſe in all 


" 
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EEE EMEA EE Eon erat iis | | 
December 23. 1692. The Lords adviſed the cauſe purſued by Elizabeth Spence, and 
Andrew Martine, her huſband, againſt the contract-creditors of Sir William, and Sir 
Andrew Dicks, mentioned 2d current. The Lords abſtracted from the point of preſcri- | 
- ption, tho' the interruption ſeemed very ſlender and detective, the ſummons produced either =_ 

wanting executions, or not being reductions of this right of Craighouſe, or raiſed only a- 
gainſt parties after they were denuded, and others publickly infeft; and conſidered on] 
that point, if ſingular ſucceſſors after ſo long a time were bound to inſtruct that he was 

ſolvent hen he made the diſpoſition to Rutherford his ſon-in-law, and had another ſepa- 

rate eſtate beſides Craighouſe : and found they were not now obliged to inſtruct his fol. 
veney at that time, nor even ſo much as that he was then holden and repute ſolvent. 
Then the purſuers offered to prove, that Naiſmith's diſpoſition to Rutherford, his ſon-in- 

law, of the lands of Craighouſe was a mere donation, without any onerous cauſe at all, 
merely to prefer his goodſon to his creditors : The Lords repelled this, becauſe law pre- 
r. | | 7-0 | | ſumed 
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| 1 | ured ik 1 inter 8 perſonas, and ſo it nededed: No 8 Tho! 1 

the Lords would have gone upon that ground that, pdt anti temporis intervallum, they 
were hot bound to inſtrult it mo an onerous cauſe. Bur 

Vid. agth Nov. . „ COSI 


7 Tock found tho Feddert held of Drum, and fo was not the King's vaſſal, yet his charter 
2 being cum Curits et bloodwittis, that it gave him right to make a deputation of bailiary; and 
| E it has been ſo decided, is both obſerved by Bury and Stair ; and that the Baron - Bailie 


5 1 that, and alſo amerciate him for his contumaey and abſence; and that he mi night fine for 


4 kill it mould be determined which of them ought to hays che poſſeſſin. 
witneſſes, and ſeen what they had deponed, he could not now crave others he condeſcend- 
cel on to bgexamined, not being in his former diligence; tho he offered to depone, that 


they were \u0vi/er. eee ad notitizm, and that it ſhould not ſtop the adviſing of the cauſe; 
for this might open a great door for bribery: and een « new WE, where he 


LE, Lords, before anſwer, whether they would repone Logan to his oath, * holden as con. 
feſſed in the exhibition, ordained the Writer and witnefles of the diſpo ſition made by An- 


; was granted was for payment of the debt, wherein the ſaid Andrew, as principal, and 


ES the Os Kt nor copy of that diſpoſition ; ſo that of, CPE milapplied the price and effects he 


— 2 d 
LO OE. , + 2 } * 
* - * 


ſought to ſtop his general adjudication, and reſtrict him to a partial one, by offering him a 


the Chancery - books and other records, for inſtructing his charters and retours; neither di 
the Lords notice much Balquhain's condeſcendence upon incumbrances; for his debts were 


the parcel, which was to be given him o 


_- argued, that Drum being a weak man, he was to be repute in the caſe of a minor; and 
his Adminiſtrators might renounce and diſpone: But the Lords thought this would not ſe- | 


might have been more ſuſpected as biaſſed,) but only the rental of the lands. 


which rank Abercairney was) viz. L. 500 Scots; and reſerved the modification of the Tu- 
Led by either ne Vid. 21ſt Dec, 1692. 
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might, in abſence of the party cited, both lead probation for the riot, and fine him for 


blood as high as the Sheriff, wiz, in L. 50 Scots, and for abſence in L. 10; but that the 


Lords might modify theſe fines : But the "Locks having conſidered the ſundry informalities 
in the ſentences, and executions of poinding, rho' they would not annul the decreet, (for 
 , then the poindings would have been a ſpulzic) yet they decerned Lentuſh in reſtitution of 
thir-poinded goods for his fines, if they were extant ; and if they were fold or diſpoſed of, 
to compt for the prices contained in the inſtrument of poinding ; but would not 17 the 
tenants their juramentum in litem : And thought it W e, tliat during the een 


between eee andLentuſh, neither of them ſhould barrols their cements with ines, 
Eadein die. Wachope of Niddry againit Wo "The #5 4 found, after Niddry had Jed 


fax che former bud not proven as he ex 


Eodem die. James Dumbar of Mochrum irt Robert M®Douga al of Logan. Tho 


drew Dumbar to Logan, to be examined on the tenor of it; whether £0 cauſe for which it 


Mochrum and Logan, as cautioners, were bound P the Earl of Galloway: For the Lords 


did not regard hadearatian and diſcharge: given Mee Alexander Dumbar to Logan ex poſt 
fatto, being then bankrupt; and it locked very „that Logan n produced neither 


pay the Earl of Galloway's debt, towards the Payment of other cautionries wherein g 
he alſo ſtood engaged for Alexander Dumbar. _ 


9 die.  Lefsly of Balquhain againſt Irvine of L Drum, and his adminiſtrators, who 


progreſs: The Lords did not regard his objections againſt-the writs produced as defective; 
for they ſupplicd that two ways, by by refring a his oath, that he knew Drum's right to 
his lands theſe five hundred years bygone has been incontroverted, and by offering to rae. 


prior thereto: But they ordained his general adjudication to go out, and. would neither 
{top nor reſtrict it; becauſe there was no 4 here to renounce the poſſeſſion, and diſpone 
for his money: Tho' the Preſident and Sundr 0 


cure the adjudger, and that thir Adminiſtrators had not the power of Tutors or Cura- 
tors, much leſs could have a deſpotick and arbitrary power of conſenting, renouncing, and 
diſponing: And tho' they bad all tenderneſs for ſupporting this antient eſtate, eſpecially 
when fallen into the hands of one near to an idiot, yet they thought they could nor au- 
thoriſe his Adminiſtrators to ſuch an extraordinary i” + Vid. 7 * an. 1693. | 

EZodem die. Briſbane of. Peeland, and the other $4 of Goa of Kennet's eltate, ha- 
ving raiſed a ſale of the lands, and leading ſome of the creditors as witneſſes to prove the 
rental; the Lords refuſed to admit them, albeit they were neceſſary, and there was pe- 
nuria teſtium in the caſe, and that they were not adduced to prove the value, (wherein they 

December 24. 1692. The Lords adviſed the probation adduced by the Tutor of Gorthy, 
of Sir Robert Murray of Abercairney's contraventions, mentioned 21ſt current, and in re- 
gard the decreet was informal, therefore they would not modify the full penalty of the act 
of Parliament, viz. act 166, 1 5933 but modified the half of the fine of a great Baron, (in 


tor's damages to the concluſion of the cauſe, and the e of the new FO to be 


December 
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December 27. 1692. Kinlachs againſt Charles Oliphant, the Clerk. The Lords fond +4 


_ "Charles's decreet · abſolyitor of the nature of theſe exceptions that are called impeditive. fitis 
mngreſſus, and that the ſaid decreet ſhould be firſt reduced, ere they can quarrel the diſpoſi- 

tion: Bat found, if there was any new ground of law inſiſted on againit the diſpoſtion, 

that was not deduFum in judicium in that decreet-abſolyitor, that they might be yet heard 


4 


on it; ſeeing competent and omitted did not hold in reductions, nor could be obtruded a- 


 gainſt purſuers, but only againſt defenders; for a man may firſt quarrel a right ex capite in- 
, Bine, and if he ſuceumb, he may raiſe a reduction of it on the act of Parl. 1621: And he 


„ may purſue firſt as donatar, and then as adjudger ; and competent and omitted will not ex- 


<4" 


_ + their adjudications for many years, and afterwards claimed a ſhare of the mails and duties 


Clude him in either caſes, whether the reaſons be in fafs or in jure: So they allowed the 
5 e to hear Kinlochs, the purſuers, on any new grounds not alledged in the former 
JJJ777%%%%%%%%%% Tc 24 OT es 2 3: 
|» Eodem die. Brown ageinſt Porterficld of Comiſton and Oliphant. The Lords had 
found the Commiſſars had committed no iniquity in ſuſtaining Brown's adjudication: For 
they found it was before the out-running of the year and day of the liferent-eſcheat, and fo 
would be preferable to the donatar; and that it needed no infeftment to give it preference, 
hecauſe it was within year and day of the firſt adjudication whereon . had follow- 


end z and ſo it came in peri paſſu with it, and had a ſhare by communication of its infefti. 


| Wentz and chat their negjecding to allow and record it for the ſpace of 9 er 10 years dd 
not debar it of the foreſaid privilege; becauſe the not recording, by the act 1661, did only 
5 ive it a poſteriority to others adjudging after it, but recording before it; but was by deci- 


in 1664, and ſinoe, found to be no nullity : Tho? the Lords were very ſenſible, that this 
was a defect in the act, and might prove very inconvenient where one neglected to record 


from the firſt adjudger, or the buyer, alledging, That being within year and day, they 
tion, and was in bona fide to think there was no other when he found it not recorded. But 
bons fudes takes only eſſect paſſive in payment, but not in purchaſing; becauſe it is a volun- 
"ES, COON 7 EP A EO GE ND Meg Fe vo 

Tadem die, Dorothea Lawſon, an Engliſh - woman, againſt Duffs of Drammoir and Bra- 
don The Lords found her liferent-bond of proviſion, with her ſaſine, tho? unregiſtrated (by 
ber huſband's fault,) gave her a ſufficient intereſt and title to purſue a reduction and impro- 

BO. fo OT OT qo ig Tos 


Eoin die. Mr. John Ramſay Advocate, againſt Dougall of Nunlands and Penman. 
The Lords ordained the principal diſcharge, given by Ramſay to Nathaniel Fife, of his 
 Tutor-accompts to be produced; and granted an incident diligence for recovery thereof: 


And alſo found any acknowledgment or acquieſcence, that Penman had made in the compt 


and reckoning to ſundry articles of the charge, could not hinder his aſſigney to quarrel the 
fame; tho? the aſſignation was given by hin ante redditas tutele rationes, becauſe Penman 
being then bankrupt, no declaration of his could wrong his aſſigne mx. 
December 28. 1692. Mr. Robert Stewart, Miniſter at Ballquhidder, againſt the Mar- 
. quis of Athole, and his other Pariſhioners : The Lords were fully convinced, that he was 
a very bad man, and unworthy of the holy function; but found the church not vacant on 
dhe grounds alledged ; for as to the 1 32d act 1 584, the four Sabbath-days'abſence be decla- 
red a cauſe of deprivation in a Miniſter, yet, that was not yet cognoſced by any church-judi- 
Cature againſt him; and-tho? he was in arms, yet he had taken the benefit of the indemnity: 
And as to his letter to the Lord Murray, Patron, the Lords did not find it a formal de- 
miſſion of his charge, and fo preferred him, notwithſtanding ſome of them had paid the Pa- 
tron's Collector, upon a deſtination of this ſtipend to a ſchooll in the pariſh ; for the Lords 
Eodem dit. Cairns contra Cairns, and Patrick Steill, The Lords ſuſtained the widow's 
exonerations, being for privileged debts, as houſe-mails, 'ſervants-fees, medicaments, fune- 
rals, Sc. unleſs they condeſcend on ſome defence ny had, if they had been cited thereto; 
and repelled that defence, that ſhe had paid without ſentence ; and found ſhe needed not a- 
bide a decreer for privileged debts of that nature. . ae WS 
Eadem die. Alexander Young, Merchant, againſt Suttie, and Robert Hepburn, his Cu- 
| rator, The Lords found Young had done enough, by intimating the plea to Suttie, the co- 
cationer's heir, and that he was not in culpa in not extracting and taking out the commiſ- 
ſion, ſeeing it was clogged with Young's finding caution, which he was not able to do. 
Suttie's Curator ſhould have engaged with him, to have promoted the commiſſion, he being 
as much concerned in it as Young ; tho' it was alledged, That he was not bound to be cau- 
tioner for him, and that Young ſhould have applied to the Lords by a bill, either to have 
been free of the caution, or to have made the co-cautioner coricur.with him: But the 
Lords reſerved action of repetition, 'as accords, againſt Bain, who had obtained the decreet 
+ againſt Young, that, if they yet inſtruct, he had received payment, by bills on the Factor, 
LE. noma rags | | N 
"= | 5 f 1 85 


of the ſums he took decreet for, his heir ſhould refund pro tante, Only be will ob. 


_ tande mortis. Vid. 16th Feb. 16939. 
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trade his decreet in fore,” on a circumduQtion for not ptoving the ſaid partial payments by 
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.  Eodem die, Stewart in Inverness purſting"Grant of Elchies, brother to the Laird of 


Grant, for his quarters at his houſe, when Lieutenant Coſonel to his brother's regiment, 


alledged, The Treafury was owing him more; and by the act of Patl. 1690, the three 


months ceſs and hearth- money was appointed for their payment, and he was content to 
give him a precept on his arrears; the Lords repelled this, and found him liable, being an 

Officer, and it was furniſhed not to his company, but to himſelf: And remembered, that 
in Fleming the Baxter's caſe againſt Major George Winram, for bread futniſbed to the 
Caſtle: of Edin burgh, they would not find it 'a publick debt, ſeeing they contracted on the 
faith; Be i ß 


-  Eodem die. Brown againſt Thomſon in Kirkaldy, and Harvy his pupil. The Lords 


found the declaration produced, deſigning him Co-tutor,” and offering to entertain the child 
gratis, was not ſuch an acceptation of the Tutory, and of the diſpoſition where the nomina. 


tion of the Tutory was contained, as to infer he had homologated all contained in that no- 


mination, and conſequently, that "he bad acknowledged. the go merks wherein he was 


Rated dehtor by that paper to the diſponer ; and that it was not a ſufficient probation of the 
debt, "eſpecially ſeeing by x letter of the defunct's it appeared comprs were nor fully clear 
between them; but it had been his fafeſt courſe; when be faw the nomination: gave him 


ub as 2 debtor in 500 merks, to have preteſted againſt it. The Lords alfo found, that tho 


Thomſon offered to aliment the pupil gralis, yer being removed as ſuſpect for not concur- 
ing in npgiving the inventars, he could not have the cuſtody, till hè reduced the act re- 
moving him; but that regularly the pupil "ought 'ro be delivered up to the other Tutor, 
tho” he made not the ſame gratis offer, unleſs he were the neareſt in blood to ſucceed to the 


pupil ; in which caſe, law denied him the keeping of his perſon ad evitandum votum cap- 
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_ Eedem die. William Paton and other crecitors of Elizabeth Stewart, who was married 


to Mr. George Winram, reſolving to. bind the paſſive. titles on him to pay her debt; and 


finding that Bailie Chartris had advanced far in a proceſs againſt him for a debt of his ſaid 


Vile as repreſenting her; and fearing ic might be agreed and abſtrated; therefore they 
craved the Lords would grant a Warrant to the Clerk not to give up the proceſs till their's 


came in. The Lords thought as to the depoſitions of witneſſes and other inſtrumenta litis, 


this might be granted; but rcfuſed it as to principal writs, which could not be refuſed to par- 
ties, except where they were quarrelled as falſe.” nn 


December 29. 1692. Major Hew Buntain apainſt the Earl of Aberdeen; who alledged, he 
ſhould have applied to the King or Treaſury, in 1682, and gotten payment of his dues for 
his ſervice, and cannot recur now againſt the Earl, who uplifted them by warrant of the 
King's letter. The Lords found it relevant for Major Buntain to prove, that it was the 
cuſtom of the Keepers of the Great-Seal to get the 3d of the Chancellor's dues, and that this 
was à diſtinct perquiſite of the office from furniſhing the war, and appending the Seal: And 


admitted to his probation, that the Earl of Aberdeen uplifted this from Enterkine, ſcripto 


vel juramento. Some of the Lords inclined to modify to leſs, in regard Major Buntain 
was then at no trouble, "whereas in the D. of Rothes's time, he was a domeſtick, and did 


\ 


other ſervices for it. 


- 


 -  Eodem die. | Philp of Almerycloſs againſt Ogilvy of Innergutiarity : The Lords were di- 


vided on' this queſtion, if it was to be repute a decreet in foro where a party appeared, and 
produced an intereſt, as a ground of competition on the fubje& in controverſy, but after- 


_ wards was abſent, and propened nothing upon his intereſt ; ſo that compearing in this man- 


ner, and finding his right poſterior, he might withdraw, and then vex men with new pro- 
ceſſes. But the plurality found it a decreet in foro. Yet it could not be accounted a de- 
creet in foro contradittorio, no defence being proponed, as the act of regulations 1672 re- 
qi = RIG 
Eodem die. Mackmichan contra Adair-: The Lords remitted the cauſe, with this in- 


ſtruction that the purſuer ſhould prove quomodo defiit poſſidere, whether by ſtealing, ſtray- 


ing, or the like; that it may appear it was not by a fale, donation, or the like titles tranſ- 
mitting dominion ; and farther, proving, that the horſe was in the defender's poſſeſſion the 
time of the citation, or that he dolo deſtit poſſidere before: For if they had tranſmitted him 
before the citation, then the rei vindicatio ceaſed, he being no more poſſeſſor. 


: December 30. 1692. Robert Stewart, Meſſenger, againſt the Maſter of Salton, men- 


tioned 3oth Nov. 1692. The Lords having conſidered the condeſcendence of his damage 
given in, they inclined to think the ſum was included, and due nomine damni; but in regard 
they had already found the letters not obligatory on the Maſter to pay the ſum; therefore 
they declared the import of the letters to be this, that he ſhould not make uſe of the gift 
of his grandfather's liferent-eſcheat, or any other right in his perſon, to exclude x debar 


I" 


© Parkmur's debt; ſome inclined to make him ſimply liable, ibccayſe by the gift of eſcheat he 


Y 85 grandfather m +. die before a ſecond gift is obtained, to fruſtrate Stewart's payment. 


Arthur Udney, before he 5 any right, (Jack, his mother-in-law, and the 
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_ xrude an right in his perſon to obſtruct it; and found if he had hitherto ſtopped his ac cf 5 


0 his grandfather's liferent · lands, then he Hhould be Gmply liable, and alſo found him liable 
by che letters in quantum he was lucratus by the ſale of Auchuric's, above what paid Jameſon of 


bad intromitted with more than would pay this debt of Mr. Andrew Maſſic's; but the Lords 


| : 10 by a plurality made it only a non repugnaniia, and that the bygones were frultus bona fide per- 0 N 
ccehti. But even as to the hferent in time coming, thoſe in the back.: bond may ſay, they will 


not let the rents appointed for their payment 9. miſſapplied. to Stewart's debts, and the 


Fodem die. Sir Robert Baird againſt the Earl of Aberdeen: The Lords 8 e 


arbs right upon the diſpoſition; and found Sir Robert Baird's adjudication, being — 4 


rietor of 
| theſe fiſhings being then alive,) it could convey to Sir Robert no right; and that the ſuper- 


veoenient title of bis being huſband to the-apparent heir, after Jack's death, could not 4 7 | 


to Sir Robert, 7 . u accreſcendi did more take place in voluntary rights than in le- 


5 That Arthur Udney never had right jure mariti, the ſame being excluded To: bis 
mot 


2 ſon: proceſs 1 275 the faid Arthur. 4 
1 In IE eee the Duke *. 


Were feveral Arrears to be ingathered, which were not brought in for ſometime. thereafter ; 


which made it neceſſary to keep fill the taxation-chamber.;. and found che Duke liable for | 


1 the mail of it from Whitſunda 167 2, to Whitſunday 1676, and that Wiſhaw was. not 


boand to relieve him thereof. Some of the Lords inclined to take a probation, before 
answer, of the way and manner of the 'Duke's, and Wiſhaw's ſon. of that chamber: 
Others were for finding the Duke liable for the chamber rent ſo o long as Wiſhaw was 


pay- 

ing him in the reſts, the hut e ien being in March 1674. But the plurality al- 

3 5 0 1 | 1 d Wiſhaw.. we . 175 8 . 

EKodem die, — 5 — 8 ant ended) in Air, as: 2 _ Nov. 1692. The 

1 Lords found the fine of twenty pounds Scots W by the Been e ee upon him 

for his contumacy and abſence not exorbitant nor gs ; and; that, 295 ſs: cuſtoms | of 
- Burghs,. they 1718 fine their abſent members. 


' Fanuary 4. 1693. Mrs. Purdie and John Dalgarno o againſt Me. William, 5 Sir Pa- £ 


trick Maxwell of Springkell. The Lords e ff tho' Springkell produced more anticnt 


rights, yet they being only general, and not of thit rooms in particular, and only offered 
to be proven to be part and pertinent. 2de, Not being connected by a progreſs, nor he 


| ſhewing any conveyance of theſe rights; that therefore Purdie ought to have certification 


contra non producta; ſeeing the Lords refaſed- to ſuffer them to debate the. reaſons till the 


production was cloſed and a certification extracted: But, as was done in Bigger of Wolmer 
and Lauderdale's caſe, 7th Dec, 1668, tho' all the terms be now run, yet they gave him 
the firſt of Feb. next, - a farther diet, to produce all the other writs, with certification, 
that what ſnould not then be produced, ſhould never be admitted ter; and e 
him 5 a diligence for recovery hack to be concluded in that time. 

Eodem die. Dame Helen Murray, Lady EKinuchar, purſues Mr. William 3 Advo- 
cate, on an agreement, for communicating their rights upon the lands of Etherny, and to 
compt to her huſband for a part of the rents effeiring to his ſum: And he having ſold the 
lands to Watſon, ſo that the annualrent of the price exceeded the rents of the lands, and 
offering to hold compt to her effeiring to the rents, becauſe: he got a greater price in con- 
templation of the houſe and gardens, and other conveniences : The Lords found he was 
liable to compt conform to the price, as a ſurrogatum coming in place of * rents of the 
lands: And brought them in pars paſſu effeiring to their ſums. ; 
 *; Eodem die. Between Sir William Douglaſs of Cavers and Elliot of Stobs : The TP 


found no proceſs, upon an execution of a ſummons of declarator of nonentry, as vitiate in 


the date: Some were for annulling it in totum: But it was ſuſtained only ab boc tempore, 


for little informalities, and nullities caſt ſuch odious proceſſes, when the party is made 


liable. for the whole. mails and duties from the citation: And the Lords remembered they 
had done the like in 1690, between my Lord Lauderdale and Wolmet in a non · ent 
Fanuary 5. 1693. Jean Moriſon, and Gordon her huſband, againſt Moriſon of Pitfour. 


The Lords found this bond was of the nature of a bond of proviſion, and needed no evidence 


.of delivery more than other writs; tho' it was not granted by a father: Yet here the bro- 


cer had ſupplied what the father would have done if he had not been e by death; 
1 * | | 6K 5 1 8 a and I 


\ * 
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gal diligences of . adjudication, | br the like: And ſo they moved the ſecond ground, b. . 


r's. diſpoſition to Margaret Douglaſs, her daughter, and Archar's wife, in liferent, | 
and to Arthur's children by her in fee, with: ſecluſion of his jus mariti, and creditors 
from any intereſt in it: Which the Lords bad duſtained 4 3. the Pour: 1691, in ae Law. 


2 1 n "ay aud William A ee ww; 5 
3 Wilbaw; the Tons conſidered;.: tho? the years of the taxation expired in 1671, yet there 
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| given his oniy filter a bond of 4000 merks of tocber: And they found there had deen a 


8 chor it was preſumed to be 
Lamont. | 249, That one of the witneſſes was in che body of the execution called Oliver 


= che 9 ar 5 
by ek die. 5 22 of. Beach N the Ead of Kinly +: Who Age KG cannot 
get any adjudication, . becauſe. I have a reduction of the ground of your debt, and offer to 
prove it. extinct by payment.” and This alledgeance may ſtop all adjudicarions ; which 
' + ought to proceed ſummarly. The Lords found, if this was the firſt adjudication, it might 


delivery to the mother for her;behoof, boing then minor; and tho the mother by ther oath * 


declared the ſon recalled the bonds into his -own hands, and the bond was found beſide TY 
At his death zb yet being intire, this did not make it chireganbum apud debitoram repert 

1 ſeeing it contained: ſeveral clauſes in his favours, Which gave him a ſufficient intereſt to re. 
tin it, viz. à ſuſpenſſon of the annualrent during his mother's Jife, and of the Prinei 
ſium till year and day after her matriage; before which year and day he e e che, 
. Providing the return of the tochet in caſe of her deceaſe without children. 


EZodem gp Mr. James Elles of Stanbopiniſls, apainft Anthony Haig of. Byiner de. 


1 7 1 8 The Lords found an alledgeance againſt a clear liquid bond, "elpceiaily being now afligned, 
Fbculd not be proven, but only eripre et 
85 Nimmo, the creditor's declaration, that it was for a diſpoſſtion of annuity which was never 


Juramento: and did not allow of Mr. William 


and ſo cauſe data qanſa gen ſecuta: And found- Woe" 


given, ing now -broker 
"this eould nor militate agaitMri Ellies; his aſſigney.' ©; #12 || 8, 


++ Fanuary 6, 1693. James Riddoct's purſuit againſt the Devoe Rotties: avs Altec; 


and the Lords thought it, upon the one hand, ſevere to reſtrict purchaſers of lands, 2 8 
E ſhould acquire iu no othet. rights, but preciſely:thoſe that were neceſſary, arid to give the 


remanent of the price to the debtor who ſells; and on einen bee that it Was unjuſt to 
3 buyers an ute and arbitrary power to give away the price to what creditors they 


pleaſe: 1 herefore the Lords in the general found, that Kooks birwesh the buyer and ſeller, any 
yments made by Rothes, or Mr. James Cheap, or Balbedy, his authors, to Salton, Sir A- 
omen Ramſay, or other real creditors affecting the lands of C cipally 'Uifponed, 


F ; * 
#* * 


or the warrandice lands of Gilmerton, were to be allowed to the Lady Ae for exhauſt- 
1 ing the price, whether they were preferable rights or not, if they aſfected the ſubjeRt: Bur 


f they were palpable or evidently: defective rights, allowed Riddoch- to be heard againſt 
hems Some were for taking the vath- of Salton, the Mr. of Stairs, and other creditors 


yet alive; what they gave down of their ſums; that thereby it mighi give a probable 
m others whoſe Fights were not 9 ee and Eeckor- 8 


guess What abatements were Ie fro 

a , r ns 4 
Bollem die. James Seen gal N abe Lind 86. Liar ont, The 40 

two dilators,. and found no proceſs. 1m, That his dwelling-houſe was not deſigned; 

whereby. he was ſtiled; but he had no houſe on the lands of 


Sinclair, and the. ſubſcription was Oliver : Couper :// and/tho* both chir informalities were 


mended, and get offered, to \ abide. at The. 3 of the execution, yet the Lords would 
ed _ eg rea 0 Op 


be ſtopped by this alledgeance; but not if there were prior adjudications, or compriſings, 


ds „ Riſtanea Tbir = 


either expired, or in curſu; ſeeing this creditor was only ee ro make up a title * wy 


be might call theſe prior rights 40 accompt, or quarrel them. 
Eodem die. Mr. David Watſon, Preacher of the Goſpel, a in David Mun! in Achin- 


D : 5 dhe. The Lords found it an atrocious injury to flander: 4 Miniſter, by calling him in all 
companies z chief; and therefore ſuſtained the decreet, both as to the Palinodia and re- 


cantation, and as tothe L. 100 of fine, unleſs he prove, that the procurator” 8 compearance 
for him was officious, and that he was lying ſick at the time. But on a bill given in by 
Miln, che Lords granted warrant for tranſmitting the 8 from the Com mifar of 


. "tk Andrews, in regard ſundry nullities were condeſcended on. =o 


OF; 10. 4693. Mr. John Muſhet School. maſter a painſtxhe Kirk-ſeſſioni f 
The Lords would not turn Mr. John's Na into a libel ; but in fortifics 


s tion 8 F ee the Miniſter and Clerk to produce the Seſſion- books, to ſee if the 


articles of ſalary, houſe- mail, c. claimed by Mr. John, were in uſe to be paid. by the 


former Treaſurers ; for Dean, the preſent Kirk · treaſurer, could not ſwear, on what was be- 


fore his time: And 75 Lords e there: Was: no need of- ane yo preſcription to e- 


Rabliſh ſuch dues. 

Eodem die. Bakers Linlgoln: againſt Weis of Salaam [it The Lords found: her in- . | 
mans in the Muir cum communi paſtura gave her no intereſt to- hinder the heritor or 

ſuperior of the Muir to rive out ſome parts of it, and turn it to corn; nor could ſhe 


crave. à part of the corns growing thereon; but only that he ſhould be decerned nomine 


Aammi to pay her the value of the graſs and paſturage ſhe wants * bis 91175 an of 
# he: "ns . and other “ included in n 5 
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= progreſs, purge incumbrances, and cede the 
Eodem die. In the Counteſs of Kincairden's purſuit for _ 2 Maghie f Ballina- © Com 
and modified it to | 
two years and a half's rent; without determining what f ſhould be rs tag preciſe time at LY 
Juni the eſtimation ſhould be made, and which of thir four periods to. fix on, viz, the 
obligationis: Or 21- 
_ years, for then venit dies; and the ſuperior or his donatar may exact it: Or when the ſu- 5 
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The Lords ſuftsined the. poinding of the ground on the ſaſine and other documents pro · 


Aduced, albeit the heritable - bond of corroboration,: which-was the immediate warrant-of the es 
ſaſine, was not produced, but only. an extract of it out of the regiſter of reverfions; 
which is not a regiſter for execution, but for preſervation : But the Lords thought there 
was enough produced here as e e to prove and make up the warrant of the ſaſine, 
he oripindl nd being alſo eee 'T ho' 8 inclined N 1 e Gag ”> 5 
_ » cond bond am procelfu. A wy | 
FTadem die. een e, Sbeilhilt aan Sir 55 Carmictizel & Bonn. 
Lords found, the former probation being only taken before the coming i in of the 7 "ung : 


to le in retentis; he could not be hindered now to adduce upon his act of litiſconteſtation 


- whatfarther probation e ene he eee and chat the fear! ot lu. : : 
boring could not debarr him. 00778 
Don du. The Lords advised a debe berwem ae Earl Wo Tavis: nd Sir Jol 


© Dempſter of Pitlever: The Lords, before anſwer, whether this was true and real pa 


- made by Sir John, to the Earl of Seaforth; donatar, vrdained Sir John. to rale © ho be 

- made actual payment, or if it Was a tranſaction, and what was the nature of it, in preſence 5 
s at the agreement. Some 
2 the Lords were for declining themſelves in this caſe, as they had done between Middle- | 
ton, and Waterſide ; others for ſuperſeding to give anſwer till the Parliament met, at leaſt, 
| 2 _ £0 the twelth of February, Which is two days after the day to which it is nom adjourned; 


of Keery of Gogar, and Sir Patrick Murray, who were communers 


as they had done in Scott of Vogrie's caſe, againſt Sir e Campbell of Auchinbreck : 


But the Lords had formerly ſuſtained: themſelves Judges, MON" given, , ecrſdciitors ; 
* this cauſe; ſo the act, before anſwer, was agreed upon. | 
21 Bodem die. After a great debate, Leſsly of Balquhane's audication ind Irvine 4 5 
Drum,; (vid: a3d Dec. laſt,) was ordained to be extracted; tho! it was urged, to reſtrict 
5 bim to a ſpecial adjudication, chat by the articles * che minute he had obliged himſelf, | 
r. 20; That they would give him 


on payment of his annualrents, not to be firſt adjudger 
poſſe — But they failed in all theſe. 


ſhes marriage; the Lords abſtracted from the general Point of 


Ward - vaſſal's age of x, Lare when he is marriageable, et ſit dies 


Doe requires him; after which requiſition, *he becomes liable on the doubie avail: Or 


When he actually marries. Some were for making it 18, which is the age in law - 


- Sled Alena pubertas, but it is fit the Parliament clear this: For his eſtate may increaſe 
after 14 by adventitious acceſſions; or may be diminiſhed by miſpending; and it is hard, 
2 the "ſuperior ſhould either gain or loſe by theſe accidents. - See e 5th Juboury 
I 81, Dun. 5 1 E 


Fanuury 11. 1693. 8 Mackenzie of Roſchaugh, and his e agaiult George | 
Loeckhart of Carnwath, and Lord Caſtlehill, his Tutor: The Lords ſuſtained the configna- 


tion of the money made by Roſehaugh, to liberate him from annualrent; and ordained 


-Carnwath te take it up, and to be at the charges of lifting it; ſeeing it was offered debito 


tempore, before the _ of Martinmaſs laſt, and Caſtlehilt declared he would take it, ſee- 
ing the Lady Roſchaugh would keep it no longer, and inſtruments were taken thereupon : 
Tho' it was alledged, That the confignation was paſt from by POOR” e e But 
_ the Lords did not regard diſcourſes of Agents. 
Eodem die. The Lords adviſed the debate, We 3d Now: laſt, between Moncrieff 
. of; Reidy, and John Adam, ' craving to be admitted a Macer, on the King's gift. It was 
moved by ſome of the Lords, that there was a competition between two gifts, and each of 


them objected ſubreption and obreption againſt the other, and that there was no way to 


- know if his Majeſty proceeded ex terta ſcientia et proprio motu, but by conſulting him- 


ſelf, and laying the caſe before him: Others anſwered, That this might be a bad preparas 


Ave, to trouble the king with points of law, and that it would reflect on the Secretaries, 
if the King ſhould ſay,” that the one or both were impetrate from him without making him 
underſtand the ſtate of the caſe; and that wherever there were double gifts, one of the 


parties would crave to have it "remitted to the King. So it was voted, recommend to 


_ the King, or decide; and the = carried; tho? all gifts and reſcripts of Princes, either 
have that clauſe expreſſed or implied, f preres veritate nitentur, and relatio ad principem 


Was, if the new charter, given by King William to Reidy, Was conform to the old rights, 


5 Which bore only officium Clavigeri et Serjandi armorum, whereas the novedamus bore 
: 51. eee et ande of a Macer before the Lords of 8 The plurality car- 


k 


\ - _ ES | | ried, 


in du- 
biqous caſes, is a remedy introduced by law, zir. D. et C. de appellat. Then the next vote 


AED 7: 6 
* - 
Po - & 


Hg N that Ga new karte was: vr ina 10 0G © 6ld-infa EI LY ot 1 is 5 | 
RE... : the new charter was ſufficient te give Reidy A title, right and intersſt; to Preſent = 
. x Macer:: Andit carried by one vote, 7 6 agaioft- 5, the it gave him-a right; tho! it 
Was urged; that, this being, only à relative chartet, it could convey no more. right this WW 
Z £3 What is in the firſt; and ſeeing che old charters are not expreſs, and this explication does 
V quadrate, it can never give him 4 right to preſent a Macer; and tho? princes ex'plinj. 
 tudine poteflatis may give away offices heritably, yet it s a dilapidation and miſadminiſtration, 
and wrongs the crown; and in proceſs of time, not only the four Macers, but many other 
greater offices'may be dilrmembered from 1 0 pat een ele by ILL SEA. Vid. 1 
= of this cane 2t Fab: 60310) ot lh! oy worden or, LH 
EZadem dite. The relict and children of 1 Douglaſs againſt the Lend Cannicinc 
1 Sir William Lockhart: The Lords ſuſtained the £wo. accepting Tutors, in reſpect the 
nomination bore a clauſe, that, failing of the reſt,” any one of them ſhould have liberty | 
to act, and that che word failing was not only by death after acceptation, but Ggnified fail- 
buy po way 5. and therefore found the letters orderly. procecticd': But ſaperſeded extract 
that, in that ſpace, they might exhibit the papers on oath: But would not 
mated oa : delivered: up to the Factors, but to lie in the Clerks bands, till the Tutors ſhall = 
_ come home, ſo as the Factors might have inſpection of them, in order to prepare and form the 
inventars, conform to the act of Parl. 16732. Some propoſed to have them ſealed up till 
the Tutors returned and diſcharged; but ſeeing chir differences were alſo nominate = the 
"i ament and 1 not accept, os Lords chonghe dere was gs nour that reaſon, mm. 85 


. 1c e Robert Skinker. in Craighad againſt Walter cott 1257 e 47 he: Kok 
4 8 . repelled Lk 8 a and action of repetition, ſeeing he had homologate the ſentence 


*8 pay ment: And tho? payment in obedience to a diſtreſs be no bomologation, yet here he 
B bad been ſilent without reclaiming ſince: 1686, and was holden as: nie dy the former 
Þ _ corect and therefore the Lords refuſed to repone him no. 3 
| = 255 7 anuary 12. 1693. Sir George Skeen of Fintry, late P. ut; of Aberdeen, e 
_— Co ny; and Bannerman of Elſick. The Lords found the regiſtration of a bond, without 
= , charge of horning, a ſuffcient diſtreſs whereon a cautioner might pay.; and that it Was 
included/inthe nature of relief only to be relieved in quantum they have actually paid, and 
#  - no farther, But here it being queſtioned, how the caſes ſhould be proved againſt Sir 
- | ' George,” a Gingular ſucceſſor, the Lords thought, Tecing he derived his: eder from Robſlaw, 
"th common: debfor's brut her in · lw, and ſo was obliged. to know, that his author's right 
= flowed a. coyuntta per ſona, they; ex officio, ordained ths cautioners, - his authors, to be ex · 
AA nmined on tbe eaſes they got, and what; they actually paid, and that in preſence of the 
= creilitorsy forthe Lords found they could not e both, and that 2 Was laler M take 
OT _ the cedent's: oath; than the creditors here. e | 
- Eodem die. Captain Johnſton, Provoſt of: e, contra L Tbe N re- 
"= her alledgeance, that ſhe had renounced her diferent to her brother, to ſecure it, 
cauſe ſhe was in hazard for conventicles, and had poſſeſſed ſeven years fince her renuncia- 
tion; which they found could not give ber the benefit of a poſſeſſory judgment; and 
a that, her brother hs aber it to, 9% RG the bad ar Action an her bro 
1 * the Truſtee. Fi 3 
aan die. . the eigene of Sir Godfrey M*Culloch, hed the Duke = Hamil- 
| as donatar to his liferent-eſcheat, mentioned 4 Dec. laſt. The Lords found, ſeeing 
2 part of the lands was not ſold, till the 16th- of Nov. that the Martinmaſs rents of theſe 
nds could not belong to the buyer, or creditors, but to the Duke: And as to the other 
1 parcel of the lands, ſold on the 1 1th: Nov. that the Duke ought to have the rent of 
| - theſe; becauſe a liferenter dying on that day, his executors. get that term's rent: And the 
e Lords valued and modified the liferent · eſcheat to five years purchaſe, conſidering the Re- 
bel was about fifty, and was fugitate for ſlaughter. Some would have it bear a reſtriction, 
that if he was apprehended within the five years, and executed, it ſhould terminate and 
reſtrict the value. But the SAFES: Wb tut it a n "nn a e's Marent RO is 
bearing children. +46 | 
_ Eodem die. The Loe A adviſes: the 1 5 between Sir Tae Kennedy: 7 
Bannatyne, Bonnar's heir; they adhered to the decreet in foro, and only ſuſtained this 
. procels in ſo far as utiliter geſtum, et in rem verſum to Bonnar's heirs; and ordained him 
do give in a condeſcendence on Cornelius Neilſon's expences, he had wared out qu Factor, 
for the heirs; and in ſo far only as they were profitable, the Lords would modify the ac- 
3 : Bur refuſed to open the decreet on na nullities | and informalities eee ul 
Vid. 9th Feb. 1693. ö 
ee 5 The Lady Cobil- againſt Mr. Mathew Flewing, Fa 905g merks, - as the 
„ price of the manuſcript ſhe lent him, being a liſt of all the mortifications de- 
3 ** 15 Earls f Fife, to the Yo of Baden, . Lords found this . re- 
5 evant. 
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ceaſed. Loi Dirleton ; Md when it was po Re m him, ks rold.it = A 3 
no lodgitig, and fo it -periſhed-caſu fortuito And ordathed my Lord Nene andthe 
/ SE; that proceſs, and: others,” to be.ekamined TT) K 
Eodem die: Jokn Reid and Janet Penman, his wocher and: * utrix, apainſt/the: Lord 
1 . and Mr. James Deas Advocate, mentioned 22d Dec. 2692: : The Londs found 
Ai the alfgnationwas not donatio martis cunſa; and was three or four years before George 
Reid, the: goodfire's/ death, and that the Tutrix might uplift, 1eeing two of ae Overſeers _ 
, © Were dead, and the other two renounced by! a/writ under their hands; and that, tho! the 
8 ed might refuſe to pay where: there was not an inventary: of the. minor's/eltate made 
Feet here they allowed it to be given in cum proteſſu:* Tho' the Preſident thocght, thas 
... © gauſs was duly to remove the Tutor as/ſulpeet;' but not td binder the Pupil,” withua+Cura-. 3 
a . 2 alſigned to him, ad bung lilem, to upliſt without any. imveontary: But the Lords im 
| _ © Mlined ig have an inwentary made, elſe by a org % uſctuliat of iParlias -- 
. ment 167 introduced in favour of 12 ut be totzſth kuctrene an enen dl 
Fuat) 13. 1693. William Beben of Wel ſhiells a e Iu) bf ee wb 55 
„ Lords found ne hehoved tg deliver up che bands ag they e time af the decrset or- 
1 ining him co denude of them and ſeeing they were then uhregiſtrate, andothar; lite — | 
Aue nbi el innovandam, he ougin not to hate put them inge the Regiſter, and chat the 
J ĩ²ĩ ͥ ̃ᷣ d p tu fpdgtherefore/or © 
dine him teh take che principal ont of the Regiſter, and deliyer them ac een if  - 
8 95 N e oked, and ſo culd not he gotten; backtz for the Lords chaugüt it humour © 
5 les, and malitiis. non oft indugendum. Vid. 30: rain e hee mas --- 
» po * 4 lebe Dory againſt; Guthry of Cotſeback : Algund, Non chngot peänd the 
Jrdund on this infeftment, becauſe your father was Factory {nominater by wy; 2 TY 
"Þ Herpes ſundry years, and during the factoryg im ches rige en m estate WWwo 2 
Four conſtituent's pupil z and none af them: have den cenie; and in 8 1879 C 
qisgainſt Tutors, that: any debt they ag qvire againſt t e pupil or his eſtate, duri EE” 
Aer is[either tothe pupils behqof, ar paid with. bis money and Scercden e bim, 0 —_ 
— fas Preſumption militates agaihſt cheir Factor. The Lords3:confidered-1hore,y ithere-was- | 
gt o fl that extenſion, but alſo another preſump ion urged. that the Faber S1taking' the 
right in name of one of his ſons in familia made it bel prelümed, that it was with: | 
be fager abe and that this was but a ſecond ſon, and flot his Heir, and 4 
ſeeking up the principal ſum, but 74 poinding of the ground ber dub ann Iren: ! — 34G 
ee the. Lord, in his cireumſtantiate caſe, repelled the defence, e eee + 7, 
Poindinpg .- Lang 4A wrt bd. )) ge ere 5, a 1- el ar-botiang er 3 
2 | Jantary47+1693- Ambroſe, Cox, and: Jaddart againſt. the Earl, oß Minton. The 
Lords found the obſigenient for one hundred ponnds Sterlicg not penal, hut due by co ntracty 1 
- fering h had Htiberty:to-bave:imported-800 veyes of ſalt for it, and they were damnifed 
by not urniſhing themſelves, ant] depending op it, and ſo were diſappointed z but found the 
bond of L. zoo Sterling penal, and that ir would ſubſiſt ee more but allenarly fr 
2 . annualrent of the ＋ "oy peering: and the expences; and ref TEC nfo Lord Reporter 0 : 
woch it. > NIE. AS > Ac 11 bet FY 7. F 1 170 FP te. YE LY! 1152 5 T1150 $3 9 AY 7 of}. — 12 : =, Ir 
\ : Eodem . Doctor 73 8 Weymes againſt Campbell of Calder. Phe ede wepellec 1 
che Iſt. x ye Ee of Haliburton's marrying without the.canſens of the friends. named by: _— 
the father; both as jus lertii, and that being in re antiqua their conſent was to be preſũ · 
med, unleſs the contrary were alledged: But, as to the 2d, found the cautianer: had any de- 
_ fences. that were competent to Argyle, the principal,” and that Argyle, (tho! he had taken 
A ſpecial act of reſtitution,) had alſo the benefit of the generahreſcifſory act; eee 
being ſucceſſor t itulo lucratiuo by his contract of marriage in a locality of the eſtate, was 
equivalent as if he had been heir, in which caſe the ſaid reſeiſſory law: fa voured him: And 
- therefore decerned for the annualrents due before Argyle's fotfeiture, and due ſince the Re- 
volution: And remit the intermediate annualrents 0 che * of Parliament, con- - > 
form to the expreſs tenor of that act. 7 1091126 wana. e _ 
oem die. Watſon, Provoſtof Dundee, à l Gam of ieder hy, and my Lord Carſe. 
The Preſident and ſundry of the Lords incliced, chat the method preſeribed in the con- 
tract was the rule of compring, and that the rwo-cxtrinſick+ſums of eight hundred werks 
could not be brought in upon that fund: But the plurality found he might aſcribe bis in- 
tromiſſions as well for paying the annualrents of theſe two ſums of eight thouſand merks, 26 
If the forty eight thouſand merks contained in the firſt contract; ſeeing the parties, by a 
fitted accompt, had acquieſced in that method, and allowed theſe 9 — 8 
btought! in and diſcounted. What moved them was, leſt by this way there was a deſignſof 8 
.. eutting theſe two principal ſums; for they were not preferable rights on the ſuhjects the 
affected; and if he got them not paid this way, the Provoſt might be cut off, and Innerighty 
et in a weak eien what was competent againit ng Was HOT: reaſonable. e. 
Vor. I. 12 Wn” R Fe” cundum 
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Pounds Scots as the exchupge, + hea 10 per. 
e ſhould bear annudirenrs; For the act in 1 68 “ Mows-damape; and intereſt, ben ex- 


RH ; . ſhunned! char adi dog ee five. 
. . =” het nüt paid; but herc it was converted into 4 bond Sor the queſtion was Nated, jr 


3 bes : * Hall could aſcribeit „ e payunent made to him be, Baile Brand, to the an- 
1 nzalrent und exchange in the M place, and wo the'principaF ſum only r -or F 
3 . die exchange? ſhould Se cared: Jaco: And the Lords found, he might impute K 0 the = 
EM e e ee e e ee the moſt natural way ef 
1 . TJ ²˙· m 06s 0h oat 19 4 . 

5 = 148. 1693 | Elizabeth Neilſon ag. eee The Lords found the « penſ⸗ 


©. 


at n founded en, Vrhe decrest, not a liquid ground, ſceing it dn ng it to 
3 a . ee intimated it ro the cedent, her would have proven it 
3 2 witneſſes 3 and: that the Judge ſuſtaine ok qualities, Which Kalk uc been 
1 E than by-hisoath, - "PN 8 WY e ft 11 V 
| K The-Lady/Wamphroy = apt bring of Woodhouſe, Tue Lord TY 
hat hs putfner, Atho' he lübelled on a N might amend the libel; and” add that. far- , 
conclud tliat being t dwing ſeveral years bygone rents, he behoyed, either to 
e or Hud cantion for payment of the 5 au in time coming, eſpecially ſeeing 
Wap had gotten u fight uf the proceſs: lincethe adding of that member; cho ſome. thought 
that this gonld;notzbe- due aſter debate N Le 1 
and refuſed te takt in bis redfons': 
che lass fer to him in rack being ert o 
; 5 action raiſed by him on that n FTE ! 
„ 2 „Baden g. Opiley of Jaterquba irey Gut © anche Dickey. 8 e 
daa pf eren eiche being puried/jn a cen 3 of : the horning, it 
HOG _ was alledged, 5heiwas not 55 produce the principal "horning and executions when the7 
© -_ were hoviathis/own/inflance, bur. done by hüt parties; and char all he was obliged to 
WE | Logon produce ee Ad that it was e in 168 , between Baflie of 
| - -Eirtlegitand l „ That falſe executions of horning might eſcape ol 1 
1 aud df brett af alls held. The Lords reſolved to hear it in their own preſenees. 
3 : . + "+1 Eodbn dic. Mr. William Aikman Advocate, againſt the creditors Colburn. - : The ö 
3 — abllicyaganit the horning. that che ground of it wis alternati tive. 
”  _ "wipmene Sie Walter Seaton's diſcharge; or to pay the debt: And ſound the feſt elaufe 
Was purified,” m ſo far as there was a definite day inſert, betwixt and which he was te 
ö _ habe e eee and which was long. before anf dilgenee 8 * | 
nl xpired, and that in theſe caſes dier interpellat pro + ky 5! 
= 5 ale . Wilm Calderwood and Iſobell Miller in 8 egeinſt Thomaz Steel. h 
5 | Thr Lords had Formerlyifound;- chat ſhe being Factrix for her huſband, when at ſea, and 
1 2 n hetitabie bond; to a creditor in cheſe terms, for herſelf, and as Factrix, that 
1 *vhefe words. excluded: her from her liferent of Theſe houſes guoad that creditur to whom 
RT. gave the heritable ſecurity foreſaid: For the Lords thought chat verba non debent eſſe in 
1 Ws aliqua aticſa, and that if they did not import at leaſt 4 non repugnantia on her 
|. |, _ ' matt, and: a-renunciation of her liferent never to be obtruded againſt him, then they ſgni- 
pied nothing. Bat thisday, chere being nothing yet ſigned nor extracted, the Lords re- 
1 ſumed the conſideration of the point; and found by a plurality, that theſe words, for ber- 
5 IR. ff wen hut the'oxuberancy'-and-redundeney-of the ſtile, and had not been underſtood = 
by che waman 0 diveſt her; and that the factory from her huſband only impowered ber 
1 d contract debt, but not to give away her own fiferent, which the could not do without 
3 | His conſent and that, ſhe not having his authority interpoſed thereto, it was null. There 
dun anbcher paint referred to the Reporter, to be farther heard, vix. that the money then 
YH given was Wiikiter in rem werſum'in. reparation--of this eee wy ſo the muſt be liable 
1313 quantum her liferent was meliorated. 
an die; Fir James Cokburn contra the Laird of Linthill, - "The- Lotds Colin Sir 
3 _ "I Cokbum having the rents of the lands of Whitcheſter in his hands for the three 
1 Nen poſſeſſed, he could retain no more but the yearly annualrent of Crawford's ſum 
. fell du for theſe three yeats, and that Home of Linthill behoved to come in ſecundo 
1 5 hoo florets! annualrent of his ſum whereon he craved compenſation as aſſigney to the Lady 
=:  Lamiſden's liferent on theſe lands of Whitcheſter,” as deing the next preferable right; and 
35 nit Sit James Cokburn could not exact the renee, nor aſcribe his poſſeſſion to the annual. 
diene Grewtord's ſum for years ſubſequent to the 1681, which was the laſt year of 
wis poſſeſſian, tho' the compenſation was not e poned nor applied by Linthill till 1687: 
RIEL _ ad not regard . enen den we e or. eder Sir 


9 : * . þ 
U . 
3 0 . b- f vr 4 
a 5 4 5 1 id a 
* * 8 Y o 3 2 
. ” x 3 rs x — * « 
* , * 
— 75 - F X . : 4 87 
g > 7 f 4 4 ard 

- ” o g * 

* * 8 4 : $ * 
* 4 ; 1 . N 
, 3 * 2 4 
2 % * * 
1 1 ORs, 4 * : . 
2 „ 3 „ - : 5 
? N * 13 * n Fo 
* 7 4 1 N 

1 7 4 4 

. 

* 

, \ * 


—. 


A 


Pak 1 
_ air wfrgt Þ 16 | 5 | | 
1 N 2 . nn SA oy = 8 Mad 3 90 2 15 e * ; ames 
f My. *. . ) as 6 3 jo ® * , 5 0 q N 
- 4 3 4 £ * . : P . 2 — F * * by . ” * * 6 % b * 
22 mw Mes g a 3 ? ;: » . | 1 ** Z N N 4 bo 5 + 1 * 
4 wy 1 * N 15 BF in bbs j * * e g 4 * L 7 4 . # 8 2 1 5 42 i * 
1 * 2 1 2 » 1 / 0 * 
5 t * 
* * 
1 
x - - * Ml 
t ; > 
\ — « T * 
ö Mo ö i 4 
- ; 1 * 
\ 1 
Fg 
. — V 
1 


become ſo moveable as to fall either to the relict or Fiſk: For a ſum may be moveable 
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:: the interlochtor they had given —_ in * Boghal!'s cauſe agarait the Ducheſs; 1 
"= — 5 of _ teſtament with the been Lieutenant . TS 
a 7 found, o this was not Inu ſprcics, (irot being of the them- 25 4 
_ elves; but on out of che price of the jewels when ſold,) yet it Jag? apa" und : 5 1 
. . they being difpened- by the Duke to the preſent Buchen, 
. having no-right to „ becanſe' being paraphernalia et micdus meln, and the or- 
maments of her body, — tho” of a great value, they were extra communionem Jonorum: 
3 found, if the 'Ducheſs's intromiſſion with: theſe jewels, ſince her Lord's death, be pro- | 
ven, ſue ougbt te be liable 20 the legacies: Junta valorem; But aſſailzied the Ducheſs em Si Bu 
che article of Li yd as the expence in building! the Mains at Leidington, he  — 7 
had ſucceeded in che right of that land x gratuitous Wiſpobion; seeing the Duke ws © 
mot bankrupt : But ſuſtainod his allet that the promiſec W i 7 ” e 1 
Fs obey heriGrace's oath. - | W TR ed ply THEO. 9g Nie. Rs Be a 1 
Airchiſor Ruchtaloch e eee wor. declarin . 
onicland's exemption” and immunity from the Sheriff Court G Laerk. d  - 
ro: him as\heritable oa gory by the;&bbots and Convent of New- 
— 2 ep a * * reglity,) or that thir” lands were diſmembered,;. pry rected with | — Ml 
3 Aber power: And doubted if they could: divide and ge our: theſe juriſdicrions 40 their - 
fedas: 1 e ere eee joint probe 


NES 1 {i 777 E Uribe 92 well me 2 i; oy a 

| ' "© i= 19. 169g. Welter Cheifly again zorge Drur The refuſed t 
Funn witnelles 3 this bend 2 it er mere Hatikon: of Kall6de's s behoof; 5 
againſt theſe who were alled : 'to de the barer of tür back bond. . 
6 Eodem dit! James Gordon of Techmury againſt Gordon of Daach. thought 
tha ede obligements of — the contracks of marriage — Geſt to be fulfil „ 
proviſion of conqueſt, in 3 firſt contract, did 

the firhce; bat” hes td rational deeds wennde thereof ; ſuch as 

wife and chile of ſubſequent —_— mpetent proviſions ; "48 

anted the ents,” that he was to far e and arbiter of his . 


; #7 % | 


| „that he might ap A beef endet during the firſt marriage to the fulfil- 
LL 2 df the obligements of the | cond, and ccm And in this circumſtantiate caſe, found the . = 
children of the firſt ma 


of Enochries, purchaſed and acquirdd TH the Parſon of Rothiemay, their father, during * _ 4 | 
| Aanding of the marriage, With their mother, tho" burdened with 6000 merks to the children. *' "I 
of the lecond marriage; it being always! inſtructed by the children of the 'firſt marriage, that -M 


the father hall ſecured the bairns of che ſecond marriage. in as much as the ſpecial obligements = oY 
in their niother's contract of marriage extended 10, in 5 it was euch ert, 1 
chat he had provided them co ten times more. gs 
EByodem dic. Edmiſton of Coldoch againſt ' Mr, Joby Show, + Miniſter of the Goſpel at We 
Kianaird. The Lords having read the diſpoſition, they found it to be of the nature of a © 
tallzie and deſtination of his ſucoeſſion, bearing only love and favour and other juſt con- x 
* Giderations in the narrative; and a reverſion if he had any children; and therefore they - 
reduced it in fo far as it ſtood in the way of this bond, the? it was gratuitous and ſubſequent, 
vunleſs he would prove, that the granter had another viſible eſtate at the time of this diſ- 
poſition; and the Lords did not think it dee chat he alfered o prove” he was 
. Holden and repute ſolvent at the time. 

© Eodem die. Scott, and Thomas n now ber huſband, a gung Parks, ber chlldren. 
The Lords found, ſeeing there was no contract of marriage Wr her and ber firſt hu- 
ſbasd, that his putting her name in the liferent of a bond of four thouſand merks could not 
be aſcribed in ſatisfaction of her third of the moveables, pro tanto: But, as to the 2d point, 
d + found, tho' a charge of horning, on a bond bearing annualrent, made it moveable guoad 

_ the neareſt of kin, 2 to fall under executry and confirmation, yet that it did not Aer 


qivoad one effect, and yet not as to all other effects: And, as to the 3d, found the moveable 1 
debrs could not be ſolely deduced off the relict's third, but out of the hail head of ſuch debrs .. 
s the could have à ſhave of; and that ſhe might be heard on her objections againſt the con. 

„ Riturion of theſe debts, if they were either illegal, or colluſive, and not ſufficiently proven. , 1 
TDodem die. Gibſon againſt Trotter: The Lords reponed him againſt the circumduction 

A of the term, and decrect, on his paying the expences; not ſo much becauſe he was 

4 85 the * come in * ma; 12 becauſe the decroet was taken for the 


5 violent : 


9 9 780 7 55 tlie tenunt pay; or elſe he ſhould pay it himſelf, b 


2 year; He tell within che dk ception of the ſaid act, and kad mot the dena of the pre · 


Fo ne A Seel, Leue ths wert fp F 


7 ; _ -Bted and: firft'difchſ&d here by hn Do wall! But eren e ee e LeJar,.to 
Tell the tenants here incrdenrer; if he had any other defence to el 
9 5 been r. Mr William Rikrore and Mr. George Diokſon 'againſt- Sir John Home ef 


5 ; z bill of advocation płeſented; and the cauſe ad vocated, and appointed to be diſcuſſed: upon 


. 5 | a _ : vertiſed of this bill p 


- | 5 ; \ 2 ' Eodens ie. fl 


5G And ſuftained the diſpoſitſon granted by Janet Gellies to Him tho! only ſubſeribed by the 


Darn was * 2 zoo. merks, a b dans, cg ſom. „„ 
Finlay ko i694: John Dowall, 4s afliphc by La anctifan del, GRE Sie e 
Home of bid be "Lords found, am, That che tenor. of Blackader's bond. % 
+ emy Nutalſoria et a fatiion pra- 
P expromiſſor- and cautioner, and that any exception that Was compe- 
Tentſte the tenant, ne Was Bere in 1 of the priucipal; was alſo competent % Blacks. - 
e Aer Bot zulbg found that this bon as ſpeciab as to the rent of the yeat 1666 extending f 
10 200, and was liquidare+by | rhe hong year 1667 ;, and ſo, the? the tenant bad 
_', beneffr of the preſoription of five! years; introduced by the wach of Parl/t669; yet 
95 Blackäder edu not cloath limſelf with tharidefence;!/ becauſe; his bofit bein g ſpovial — - 


of ſcription'; Bi But found as to be dene cu before the 1666 de ug net hable, becauſe they 
he'eovidinor be liable tho! it was 
eat n chab year's rent was! hop when dus when Blackader 

Save the bond, and fo was Wut 8 as if he had been cattioner in the tenant's ta 
Which obliparicn i in writ would not hinder the preſcription I nor purſued, for within five 


_ 5years after the tenant's removing out of rhe ground: And found the tenant heeded not be 


„„ tf 5; 26. 


vpn Ss ee and unclear: At 

+ art, Pres Nee, = ibn Cokburn to depene if He; bas that letter, 

r ring Cockburn to pay Eo 26p'Scots to the deceas d Mt. 

5 Robert Dickſon of Bughtcig, chat it may appear whether it was only ” him as: Triſtee, vr 
; Yor bis} nez vr lome other round er ever e eee 

eum Be: Mr! Richard Sberriff againſt John Waker in Benden. The I de ned 

"th&dededirdfateiShonf of Haddingtbn into a libel;/ in regard he procceded after there was 


= 3 thought Blackader's c 


The bill, and the bill taken up by the” ptrſuer's: Hdvochtes, and this intimate: 
Sheriff, tho' neſther che bit or the copy wus produced ro him: Let the Lords found; he 
is in wet, ae to procecd, eſpecially Te to be med, the party was alſo ad- 
y his Advoc ee ee b wienelſes, and 

that it was hard to cauſe them repeat it ouer agaifl; being expenſive;.; and beſides ſome 
bf them might de dead therefore they ordained the probatien ta ee. Imo, To 
ee if it was taken before, ot after the xiving in-of the. bill of advocation; and ade, ＋. ol. 

*fow!rh& other to give in What objections he has againſt the ſume. e e 
ohn Ker againſt John [Gibſon The Lords hand: che 1000 e of le- 
4 50 co his ſon, om hig death, fell to his -Hſter, John Gibfon's firſt wife, and 
Sang woweabld) pure murili belon to Him; and ſo his daughter, as neareſt of kin now to 
| " "is mother br uncle, cannot claim it, ſince he was not obliged to eſtabliſh the right of it 
An bis daughter'siperſor, in prejudice of che right he had in his own; and that he was nei- 
ther liable for it as Tutor and Adminiſtrator to her, nor for his omiſſion nor negligence: 


to the 


two initial letters of her name, en two witnefſes;': he always proving,” that was her 
uſual manner of fabſcrjbing, not only by witneſſes,” but alſo by other writs ſo ſigned by her: 
And found, ſceing there was no other inſtruction of the foreſaid 1000 merks, but John 
Dow's teſtament, and that, by the conception of it, it was only of the nature of a legacy: 
And ſuſtained John: Gibſon's defence, that the inventar wes cxhulted by debesy which. ul 
—__— to be paid ere this legacy could be conſidered. en i vs | 
IT die. John Wilſon, Procurator-fiſcal of the Revaliry of Gino; A inſt Mr. wil. 
am Crawford of Dalſigles: The Lords found little matter of riot in the 12 er's hindering 
— tenant to ſtack in that barn · yard, and caſting down ſome of the ſheaffs; bur conſidered 
| His contempr of the Judge, and his vilipending expreſſions and carriage, and thought that 
1 deſerved 4 fine ; and therefore ſuſtained the decreet guoad L. 100 Scots, which was the half 
Hk the fine the Bailie had impoſed; becauſe the face of authority is to be kept up, and main - 
rained: And repelled that alodgeatice, : that the ek could not 5 — bent the 
py injured! his concourſe; : iy. 04 1 
Eodem die. Phe Lords reponed Mr. Joh! Gidins of 5c zpainſ William Ruther- 
foid's decreet, on the account it was founded on this alledgeance, 0 Grie ve had taken up 
the papers; and yer! that was not ebe Im; the Lords nee to Rutherford, 100 merks 
F "or his. expences. 755 . 
© Eodem die. Jahre Blown; -Apottecary in Eiftnburgh; againſt Sir Parrick. Heaburn of 
= Blackcafile. The Lords allowed James Brown to adjudge on the warrandice of his diſpo. | 
5 N eee gents, chat 1 it ſhould not _— Sir Patrick's other e but ien in 245 
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Y mp at the rate of L., 5 


_ |. ;Eodem. die. Farquhar of Gillmilnſcroft againſt Wilſon of Spango. 


at . EY 1 0 . - Fog TOY 80 3 Fore 8 Gs 
and other creditors had. already adjudped, and be was ſtriying to be within year and day; . 


auch rbere was eminent hazard of <vidtiony both. from Sir 9 20 Hall and Lord Harcus : © 


For if diſtreſs ſnould exiſt, then he ſhould be without. year: and day; and is: uojuitly, cut off; 


land if. ig-dhould never occur, then his adjudication, would take nd clic,” and”. do.the = FLEE 

eteditors no burt, and it was remembered; that lately the Lords: allowed. Robert Burner to 25 5 Fa 

_ -adjudge Dawick's eſtate, on a bond of cautionry,.thv'the.term of PI ment was not ne, e 
d 2 5 


be net being then diltreſſed; bat it . uy conditionally in caſe o 


iſtrels. 0p Its 2 
Pie eee ee eee 


FJ, 24. 1693. n 


e but that John Forbes's accompts could not be deduced off the. bond b bearing 
nbelrent, ſo long as he had. other money in his hand unaccounted for. e, 


-» Zodem die. Margaret. Ogilvy, Lady Redelock, - and Robertſon of. Faſkally, - now: 3 1 
Fe againſt George Reith of Whiterigs, Sheriff depute of the Mearns... Abe Lords 
- adhered, to their. 5 Ingerlocutor,” and found the contract being entered into by him inn 
_ contemplation of. his ſucceeding as heir male, and he being debarred by the bod, there. - 
being no tailzie, the {aid contract fell to the ground, not only: guoad the, proviſions to the 

"4 - "daughters, but alſo as to the wife's liferents/ Some of the Lords inclined, if ſhe had ſuſtain- N 
ed damage by this tranſaction, in for bearing to crave her jointure from the tenants, that 


Fee Keith, in that caſe, ſhould pay ws bygones, tho? the contract be annulled pro futuro: 


. * . 
* * 8 


bes of Tolquhon againſt John Forbes Writer in. 
Edinburgh As to the conſultations he had e in Tolquhon's affairs, when bis Agent, 
the Lords; in fortification of the Advocates and Writers declarations, that they had te- 
Ceed money from him ſeveral times in Tolquhon's aflairs, allowed bim to gepope on ce 
IF Verity of the accompt given in by him: And found John Forbes accountable-for the meal 
r boll, 'and.- notwithſtanding that Tolquhon's precępt r value 


and George Grabame Merchant, bo: | 

© Gnee his clio bonorum granted. Aa bond of corroboration to. one. of his. former. creditors © 
See in the elo, and he having incarcerate him, be craves to be liberate on his fer. 
mier decreet of bonorumguoad him. The Lords found his granting this new. bond; (cho only in 
3 was a paſling from his privilege of ceſſio bonorum-quogd him zelſe what could the h 
1 5 _ "Iu of regiſtration tor execution 4 and that he Pee to take a new decreet? 
| or 


But the reſt conſidered that he, within a few days. of the contract, reclaimed, whenever he ; 


diſcovered that he was debarred from the ſuc: 
Weener unleſs he intromitted with the rents of her. liferent lands. 1 


1 


ſtop execution upon Spango's clear bond, on the þ 


. _ was not againſt the bond, but only aga) f 
_ which was reſerved to him, as accords. 


| Eodem. die. George M Kenzie of Roſchangh a _ the Town of Elgi 
Found the extra of the act, 


[ ſelf; if they ſhould not employ Mr. Coline, but was only a recommendation. 


SZSiodem dite. The mutual bills between Mr. John Elies, and Mr. Anderſon, being con- 2 
:  kidered, after each of them had conſigned ſix dollars to the poor's box, by which the Lords 
7 declared their diſſatisfaction at the proceſs; they found, that each of them had uſed op- 
probrious expreſſions, againſt one another, and that it was not fit to encourage ſuch de- 

'* , famation amorig(t. ſo near relations, as father and ſon-in-law; and without putting either of 
them to prove, they aſſoilzied both; „ and found, that ſuch delits and flanders mulua com inp 
1 penſatione, telluntur. = 
4 January. 25. 1693. The Countehh af Rothes, and the tad 8 her ſon, 2250 0 
* -Thamas Campbell, Deacon of the Fleſhers, in Edinburgh, for ſummarly removing, at 


flion ; ſo that he could at be liable for Mr 5 | 


Mie Lonkrefoledeo 
retence. of. hi s reduction; 72 ſeeing his re- 
e e J right of gm thereto; 5 


Eleine. The Lords Ho 
ct, out of the Town Condit books, ſettling _— w—_ Eos yearly, 
of penſion, on Sir George MtKenzie, /as. their Advocate, ſufficiently probative againſt the 
Town: But did not find their other act, bearing, be. was yearly paid thereof by their Trea-. 
ſurer, probative, for the ſaid Town; ſeeing. their books proved againſt them, but not I 
them, reſerving. action to them againſt their Clerks, as accords, for giving out ſach extracts: g 
And found the letter produced wrote to them, by Sir George MKkenzie, when he was 

ps made King's Advocate, ſhewing he could not attend their affairs, nor lead their proceſſes, 
Was 4. renunciation of the penſion, after that, and that bis propoſing his brother Mr. Co- 
Une to ſucceed him in their affairs, was not a conditional reſervation to return again to him. IE 


Candlemaſs next, from the park of Hollyrood-houſe, whereof he had a tack, and gave it 


over, complaining he was a loſer ; and now being ſet to Alexander Ramſay, he refuſes to 
remove. | Alledged, He was not bound hoc ordine to anſwer upon a bill per nodum fimplicis 
 - querele without a formal proceſs and citation, not being a member of the Seſſion: An- 


ſſcwered, This was the King's. park, and he had dolore given it over, and on printed programs 
they had rouped and ſet it to another, and ſo were liable in warrandice, and the caſe required 


e diſpatch, - = The Lords OE to 65 him to! anſwer in has rr 3 but thought 
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ON IR 4 egal biw. on her proving 
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* 4 LS, 
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. "ard? there uus an heir appeating, and 6 


= : F -intereſt-in that fam 3” aeg he Could . 


his overgiving:. Anke bd | 
"ie. David Callander; Ser tant ANN . 98 ver” apainſt- Thi "RR 5 
0 it was A clear bargain and tranſaQion, whereby Git Wk: 527 Baba Top NE Kelp N 
wus ig diem ewentum do pay 1000 merks, whether the gifr proved effektüal of not; and. 
Hai was emptesJper, and a birgait per avirfonen' er ans retis, whereby Gſb took the 
right tdlis quatis; and! a he had the proſpe@ of gain, o alla he usder tech The” Hazard. 
Some of the Lords were for ſüſtehning choſe defences as relevant to affoilzie Gib, that he 
intimated to David Callander, fore his erpeding of the gift, to deſiſt and forbear; in re. 
ering to ſerve heir to Neil; whoſe gift of Wine. 
ey were taking. Others were for trying "that point of fact before awer Put the 
Pluraſicy determined ag uinſt it, in regard By a Clauſe,” in the cbntract, obliging them to 
concur if ay heir: ſhould appear,” it ſeemed that caſe was under view and e for. 
Some moved to ſup. execution, for the 1090 merks, till the event of the redi aiſed 


8 = the heit's ſet vice on the head, that he had no contingeneyſof blood to the defon * 


Faden die. Lord Artiſton againſt Borthwiek of L Lammer ES before 
chey would niodify the acvowjpr of experices given in, "as wared' ont in r 
fefrment,' ordaitied George Dallas to be examined, how tuch he teeeivedTor & Kt aceompe 3 


1 Wir Arniſton coul | only be burthened with the third port of it. by 15 


4 Fe Foun 8 | 
ent for it, nor againſt it; and 


1 dit. The Maſter of Balmeri DO Alexander "Gibſon: 8 "The | 
ftment of anndelrenc bad weicher 2 poſſeſſory judgi 
his by e anndalrent, or bre tek Guties to be 
| Gig „ and prove it inſtantly, Ve met e But if he ſought to extinguiſn the 
E of L. 20,000 Scots (whereof Alexander Gibſon bad only flve thpuſand merks,) 
au That caſe he behoved; firſt to cite and call all the reſt of the creditors, who had a - 
ve then ill they were fiſt” in the Teld, 
and heard againſt the lame: 9 Ih | 5 VP R144 . eee 8 5 5 Ras. i 
Dadem dis- The Sectetaries of inks +" "and Mr. Duncan Robertſon - apainſt ahi Earl er 
Argyle, and Colline Campbeſt, is Sheriff Clerk of A Wie- ire. Ba Robertſon 
| Jedgid, He was ſummarly Giſpoſſeſſed, in Nov. 1689, of his office of Clerk, A chs fete 
dune to be repoffefſod, and Colline put to a 'declarator 8 *His' "right. "The .ord found, 
that fer feited perſons 1 per modum juſtiti needed raiſe” declarators of their 
Ughts, but might! mmarly re: enter: And therefore ord the Earl and Mr: Duncan, 
preſentiy to debatꝭ and difeuſs rt point of right, whether the Earl, by his charters and 
-  poſſeſhon, bad the right of placing the Sheriff Clerk of Argyle, ſeeing in other 'Shires the 
domination of theſe Clerks belonged to the Secretaries of ME from whom Mr. Duncan 
derived his right, during the time the late Barl ſtood forfriirt . 
* Eodem-die.  George' M*Kenzie' of Roſchaugh againſt che ia of Majiitoſs; on a 
* hond of Penſion of L. Sterling yearly, during Sir George M*Kenzle's abode at Edinburgh. | 
The Lords found, ſeeing the bond did not mention the Marquis“ $ heirs, it terminated and 
- de with the granter; and did not laft during the receivers: ke, . perſonal, oy 
ow Jeuda dt cavena et camera that Craig ſpeaks of, lib. 1 ſeud. 

Bodem die. John Law againſt James ; Anderſon Printer“ 1555 The Le ds, in Tons 7" 
* Was relative te a bill of exchange, t „before anſwer, ordained Anderton to de- 
„ he had ir, and in caſe he denied it, tl en granted diligence againſt Agnes Campbell, 
- his mother, and Robert Curry, for exhibition of it, that it might appear, if there was any 
receipt of the money on the back of it, for if it was 12 then che "bond being pes * 
- ame cauſe,” would fall in conſequence.” | . e e 

Eodem die. John Aird againſt John abet The Lord efiiſed” to e any pay- 
ment he had made. 4 Treaſurer, on Provoſt Gibſon's order ; © eſpecially ſeeing t the very 
warrant produced bears an obligement to procure him an act of Council for his warrant. 

Eudem die, Burnet of Carlips againſt Naſmith of Poſſo. The Lords found that a back bond 
" perſonal) affected a erer even againſt a ſingular ſucceſſor,” during the currency 
of the legal, being but a collateral ſecurity; and that tho the 10 years were lapſed ſince 
Poſſo acquired in theſe rights upon his father's eſtate, whereof he was apparent heir, yet, 


That the ſaid 10 years were interrupted by the extract of the ſummons at Carlip's inſtance 


againſt him, taken from the ſignet, and by the deciſion 1 gth June 1668, marked by Stair; 


.. Which the Lords found equal to an execution, "Tho" now Jof che Lords Judging TREE. ac. 


quiſitions often fraudulent and unfavourable. 3 


5 ; TDolem die. Patrick Macaſkle againſt Coltrain Sherif depate of Wigeon: The . 
1 \refuled to give him his juramentum in litem againſt the Sheriff; on found, oy he: 5 con. 


dee the Landlord and Innkeeper, they would have granted it. 

""Eodem die. Bailie Croſs and Stewart-againſt Paterſon.” The Lords: doubt no ſockcient 
es of advocating the cauſe from the Bailies of Glaſgow, that. Meſſengers, for their mal- 
ibo, Pe uy: be _ before the Lords, ! the. 5 act LIVE 2, and the 2 ehe act 
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Nd his Settings in letting the priſoner 8005 3 Which cho” i it Frodk ons 0M. 
it was nor in order to depriyacion,” and theteiore 1 remitte: the cauſe,” þ * the ke deeiße 
5 os 1 1673, Hetiots. ee Fat 

£ 26. Boe e debate beter thi fart of Tweeddals, Lond Chancelles ak Me. 
| -about the Whale mentioned 6th. Best d 45 was adviſed, and the fit 
or poſſeſſion Grit, or if they 


5 9 e to ike re jointly 200 complexiy: And che Lows ee that thi y had =_ 


chem 1 inp} 4295 of . Win No wag re to 1 4 with Tt. 


ne por lg tt 
_ could have the Veen, of a 277 85 flor 
_ they had thedaily exerciſe of the Jann, by other acts of holding" gurt ; >" 
== . ens and cockets, Sc. Vid. 217th Feb. 182 * 

Ne me. ey Lamb, Lirſter in Edinb 


1 agal Tome of e e Wy 
"The Lords found Home of St. Leonards granting his bond for (7 . 


— 


Tt 1 bs of Bacher, With Theodoſia Home, his üfter, to James Taub, after his/majority, 705 


4 Fulfilled the friend's obligement and engagement to cauſe him grant tofficient ſecurity, We 
.Jonal or real; they always Proving be. (RIP de peu and bad a ſuffcient viſible eſtate ar 


Tk granted the ſaid bond. bp 5 F * . 


5 ole die. Marg aret Forbes, Kelict of N 

deen, sgeinſt the preſent Magittrates. The Lord 
ions 1 his“ ſala preceeding ee becauſe then by a 

1 year” and all preceeding 7 Bur for the year"ſy 


Ar. Jobs 'Menties Profellor of Dirty at K 


deral diſcharge, de had dil. 
equenr, and during his ſer vice, 


2 found the Town liable for rh fall extent ef ihe value of theſe mortifications which- | "EP 


were ſpecially deſtinate for the Kipend of the Profeſſor of Theology; ; and thought his 
and T5. of nis ſalaty did 2 cut ed bil 2 EY he; 


"a | tka 2 3 

Eo "Me Katy Tri put James Scort Ae 
1 advised; and the Lords altered their mterlocutor, and Grand, 155 theſe 53 * of . 
. tzealty' of contracting debts” were not to be taken diguntively and ſimply by itſelf, but 

ti de conſoined with the preceeding clauſes of granting wadſets and 8 Po Ha as ap- 

pears by theſe words of ee debts thereupon,” and the copulative and; which 
muſt neceffarily 1 import, by giving a real right upon the land: And therefore found, Mr. 

James, the father, had not exerced the faculty in its ſpecifick reſerved terms, and alfoilzied 

1 is ſon. Yet See 12th July 1671, Lermont. Nota, The Lords were ly” divided in 
ibis cauſe, and the Prefitent's 8 ns carried it for James Scott. 

Fauna 27. 1693. Helen Inglis, Relict of Cruicks, a Wri bt, PONY Mr. e 
- Jolly in Preftonpans. The Lords admitted his defence, (ſeeing the decrect was turned inta 
2 del,) that he paid out for 400 dales to Normand Blackader in Cockenny towards the 
building of the houſe, which the Wright was bound to have furniſhed: And found he might 
have a term to prove it, ſeeing it was not a compenſation, bur ſuper eodem ſuljecto whereon 
the contract betwixt them was made: And as to his altedgeance of L. 200 Scots of damage 
thro? bis not perfecting the bargain | in due rime, the Lords granted A probation,” chat there 
was an aditional work beyond the firſt agreement, and that they were impeded by the 
_ Caſtle of Edinburgh's holding out in 1689 : This tenement lying i in the Caſtle- hill. 

..* Eedem' die. Pryde and oggo, againſt Foggo Merchant in St. Andrews, her r 
The Lords found, Ty the conception of the firſt contract of marriage, the father was fiar, 


- ſeeing it obliged” him to lay 500 merks of his own means to the L. 1000 he got in to- 


cher, and to take the hail 2000 merks to himſelf and his- wife, and to the bairns of the 
marriage, without bearing to them in liferent, and the bairns in fee: But found, tho' he 
could uplift and diſpoſe of it, for juſt and neceſſary cauſes, yet, that he could not by gra- 


tuitous deeds wrong the children of the firſt marriage, by giving to the bairns of the ſe - 


cond; but would not tie him down to ſtock it on land or annualrent, being a OO 
ms behoved. to trade with it; but only declared in general declaratoria juris. 
Todem die. Suſſanna Phips nd Peter Scott againſt Bailie Andrew. Bruce, about the Uo 
8 * nge of ſome bonds as the reſult of their 3 The Lords appointed two Merchants to 
give their opinion, being in re. mercatoria, eſpetially ſeeing Andrew Bruce was content to 


pay the 2. 53 ee for wed: th fp 5 no e bot . his own — | 
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Lax her children; and would net mod 


Figs _ohep ey had 3. 8 of proceſs... The next q 


objection ga) 


- 


45 | 2 8. . Grizell "AY ps 10, 3 8 of ry 4 Dy" 


nip =P 


48 g 1 9205 bor, huſband.was doing ſundry; deeds both. prejudicial: to herſelf: and. ber 
_ 2 "children, 

1375 _ nd her ah being the party, refuſed. to concur 3 -therefore" craved. the! Lords, would | 
_ A curator ro:agtharize; het in the purſuit of the reduction of theſe deeds, . both for h der 


vours of 'Raplock, his gathers: and that the 44; ahont to quarrel the ame, 


own;and her children's intereſt, and tg: give her an aliment wee fempbre. Tbe Lor ls 
B the Geft. part We to name one for autborizing her in the proceſs 3 in ſo far us. 
concerned her Jointure, . and the clauſes' of the contract of marriage in her favours,. but not 


* iy N alimenc, hoc lolo 3 , See s and e, 5 
. the gth Janwary 1623, Nail. 


e 


3 January 4.23 1693. William Bell, Tomn:Clerk. of 1 1 the 8 "i 
Y T Toy: .Colncil; thereof, The hail Lords were clear to annul the ac of deprivation as unfor- 


; and a fuamary pre ocecding without probation. Bur ſome thought the malyerſation char- 


ie Town's damage, by his being the occaſion; of. beightning their Ereiſe; but, 5 
that every galt was not li e. 'Draco's law, to Tnfer loſs of an office provided during life, 
Foe were for turning the decreet into a übel, and hearing the Town on this, or any 5 


ditional articles of. malyerſation. againſt him. But the generality found the: deprivation. A- 


© 2 lege, and reponed him again to his, place; : and would not ſo much 3. ſuſtain. them as a 


übel, nor to add their other grounds; but remitted them to purfüe him via ordinaria # 


_ mediate; profits and emoluments of the 1 HR mos 9 ane | for 3 r of 
 * Servants St Clerks without a proceſs...” . 


HE the Tomn of Edinburgh, if it may be done ode pl 


As; 


; James Prince againſt William 3 


gainſt the decfeet of cognition of Sir Magnus 255 8 debt ord whe. , Ft wt 5 


ae N bite, the Clerk of bis brewary,. before the Commiſſaries, that it] proeeeded only 


Mn the compt-book,” and that the idoneus et legitimus. contradittor, bi. E ward's wife, 


8 8 2 | 2 _ nd het heirs, to whom Edward, wanting children, had difponed ll his means and cle, | 


AG co — 


. $27 . 1 
; 8 80 


of Eodem Ae. Mr. Duncan Robertſon and his KEY 2painft. Lillias Ait ev, and Mr: Patrick 


1 


7 : 


7 


dcereet of cognition, before. they 205 looſe'or la 
: 3 into | the 1 ag of. a * 5 . ER 


- Wy 221 s 5 W in, ren e e 0 0 . Wes 


Were not called thereto; 3; and that. bnly three or four Auditors named by the Bailies to per- 5 


"uſe the accompts ſubſcribed the report; xey thought he was obliged to, cite none but 
the neareſt of Kin to White, his debtor. But in regard that Sommer vell had a clear and 


5 evident intereſt, and had never yet. been heard how. the ſaid accompt had been made up; 


_ 'the-Lords allowed him yet to condeſcend on his . and leſion he ſuſtained by 1 
it open, or decern the parties to enter 


Magr us wh CR 0 do) Toys 1 0 e 


855 ; 


Parl. 1584, woe only « of : a reaſonable Hom x of vitneſſ 
fed! i 1 ba 
: Eadem die, Th. 147 rot Gigl ＋ 5 1 aud Mr. James Lauder, os. 
J of oo ng -her, huſband.-'Fhe Lords would not force the Lady, in this caſe, to 
aſſign! dpon payment, having ſundry rights in her perſon, . unleſs all were. ſatisfied: And 
Wn: it not ſufficient to declate, in the allignation, that it ſhould not pre cjadge the other 


- Tights: : But. they. found, that the Lady PAN two ſubjects opt. of which ſhe could” lift her 


neſſes Wen "which may be veri · 


5 A mualrent, in the one of which Helen Lauder was ififeft, and in the other not; tho' re- 
1 the liferentrix could not be reſtricted to one of the lands more than to the other, 


Vet the Lords declared they would ordain her to aſſign ber right on payment; or elſe 
do diſtreſs and do diligence firſt againſt that land wherein Helen Lauder. had no right; with 
1 quality, that hat after diligence, ſhe could not recover out of that land, ſhe might re · 
cur pro tanto. again(t the other: And Where there is à concourſe. of creditors, the Lords 


_ uſe tO allow. the firſt annualrenter to poind withia 20 days of the derm, 5 and the. ſecond not 
LVE-accels till that ſpace be expired. 


ith; her huſband. . The Lords adhered to the laſt decreet; but found, that in the de- 


; - of-the right of the executory, Mr. Duncan's wife might make her election, whether 


. he would content herſelf with the 4000 merks contained in the bond of proviſion, — 0 
her by the late Biſhop of Galloway, ber father; or if ſhe would repudiate the proviſion and 
1 herſelf to EN oitime ; „ in which laſt caſe the Lords appointed the Auditor to hear 
Fe if .ſhe could recur to ber legitime, and retain as much in Ver hands of: the . 
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tion. will. be, if he can claim the 1 imer 5 
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+ "i 8 | les, ADH; it 50 . Ind. that: ham were. not ee elſe 25 ne nes 
8 fall; and that Stair, Mkenzie and others were all of this: opinyjon ; 55 and the act of 
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1 d. on, him relevant to infer depoſition, if; jt were true: Others, that: it might oblige him 
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f an d 0 Robert «Kei Lond, mention . 1 4 


9 now. ded and e har 2 
ng's intereſt, witbout a ſpecial wartant from 1 . 
. dow ag 1 (Hs ern. he could quarrel the ſubjects right, either b ỹ a 1 
= £4 queens. to actions of one ſubj ect againſt another, or When he had a he al X ; 


£ dom the King co that effect ::Qtherwiſe Fen might ver all the leiges with ue "0 

pen their charter · cheſts: Andi it is ſo obleryedhy, Hope, tit. of reds dions and j1 3 
| = _ tions und dy Stair the aoth Jan. 1680, Earl of Southeſſ e Hat 1 | 1 EN, 
Abe ad point decided was; that x ould not. ſuperſede till Ju 8 Corals 7 3 
; 's ton | 


eee Majeſty, e 1. there was any. ſabre; ption, or obreption. in R 5 
zalt, TRY ys Kin * Advocate pl 5 ett 0 fy 1 A „ 
would: give bim a Warrant ed: eilt: For the Hung thought that 6”: ol 
dangerous example, and impin mpinging up 00 2 Fe aim of right,.. to ſtop juſtice either by letters. „ 
to or from the Sellion z or to inſinnate chat the King had yi ve refſed.or contrayeene 1 
"the claim of right, or diminiſhed any branch or part of his prerogative... The 30 point EE | 
that tho! the Advocate could not compear without a warrant, yet the Lords rds er . ä 
is eonlider/ defences in jare, and their relevancy ; ſceing its che dury. of Judges ro ſupply, 


gift and charter; or at 


the omiſſions, either of, parties, or their Adyocates, in points of law, but not in ii que. — - 
e ee geconding to the 8, C. ut qug deſuit advocatis. judex fuppleat... See Dury "ME; 5 „ 
Jag. 162, Thornton. 44, The Lords by a plurality . Reidy's gift not null en hat. : "7. 
head, that it gave him the preſentation of offices before they were Vacant; 2: ſeeing. be „ 
un pacans nequit conferri: For the Lords thought a right of patronage and preſentation. > 
. ofa; Miniſter, might lie under the, ſame exception. 546, They found Reidy's gift not nun ⁵ 
- onithe-6gth act 1587, that the giving away the King's privileges, or caſuaſitie in bulk: „ 
8 prohibited; 3; for. they 2 the King might law fully annex the | TR 4M 
the Macers to the Judicarory of the Seſſion, for ever; and if ſo, why not to one man? ahh, 4 
_tho': 4nconvenient; yet ſhewed. the alienation of. i it "from, the crown was not unlawful, 640, 9 
is was ſtated whether Reidy's-gift was null, upon the 44th, act 1455, diſcharging any 1 
= to. be; given, out in fee and heritage, in any time coming. This was found to be ig EE =: þ 
. tendereſt paint of all; for on the one hand, to find that act of Parliament in deſuetude, 3 | 


Was to encourage Kings and their Miniſters of State to give away and dilapidate all offices, 
and; turn them to be heritable. to families or lands: On the — ſide, „ that 12 1 
as in v viridi- 6b/ervantia was to alarm . and unhinge all their ſecutities of the heri- 1 
table of es, Which many of them en joyed. ; Some were for making a. diſtinction between 5 
tbeſe hat were clad, with poſſeſſion, and this which was only in adipiſcenda poſſeſſione : } (- 
this was (till. dangerous, for, Qucenſberry, Duke of Gordon, and many others, chat had got 
heritabſe rights of regalities, which either were not confirmed in Parliament, or were not 

Vet toborate with 40 years poſſeſſion ſince, their date; and. even che old ones might, be 

1 = and the preſcription alledged to be intetrupted by the edictal citations, the 

Ing's. revocations, minority, abſence hen baniſhed, and many other pretences: There». 
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- apainſt a liferentrix, and that in Buchard's improbation he had ſuffered certification to paſs, 

_ Thi? Not PR: 3 cpagrngy and other writs He: & hed. in his bands. . Vid. em „ 

1 . . Lady Mary Maxwell — * Rodger: Gordon jk Trout,” The 4 I 

found the act 1661, anent debtors and creditors, en to this old wadſet granted in 
1627, When annualrents were at ten per cent. and ſo he was bound to compt for the 1 

8 mails and duties more than paid the annualrents- of his money, as it was reſtricted to 

ix of the hundred ever ſince the date of the Earl of Nithſdale's requiſition in 1662 3 and offer 

to find caution on his ceding the poſſeſſion z tho' it is very hard on ſuch a e e , 

- which looked not like a wadſet, but only had a reverſſon, and that this purſuer, nor any „ 
other would not be liable to pay him his principal; ; which is a great defect in our law, that 

| ſingular ſucceſſors will force me to compt, who are not bound to ſtate themſelves 9 8 
ally debtors to me in the balance that ſhall 15 en due | in the event of the Saupe. See 

Seit 16th June 1671, Lord Lovat. 

Coders die. The Lords re-adviſed Sir Thomas e kein en agal inſt 8 about 
the circumvention done by Cornelius Neilſon on Bonnar's heirs; anent Ch” vid. 
12th Jan. 1693. And ſundry were for finding it a nullity in the decreet, that it bore he, 
0 Was deed as well as the contract and ratification, and there was no minute nor 
 Ggnature of proceſs ordering. and warranting that : But it being urged, imo, the Factory | BY 
fell in conſequence with the other writs reduced. 2do, There are many extenſions in | 
"'thle that need no warrant ; the Lords demurred to find it a nullity, to caſt looſe and open 

tte whole decreet: But allowed the parties, before anſwer to that nullity, to be heard on 
"the material juſtice of the cauſe ;- not that they turned the decreet into a libel, but ordain- 
eld them to debate the point tanguam in libello, Which is on the matter all one ching; 3 as ap- 
peared both in the opening of Cardroſſe's decreet on Kincarden, and of Queenſberry's a- 
_. gainſt Douglaſs of Monſuald, and Lilleas Currier; And here there occurred a debate, whe- 
ther an h of this nature opened the decreet in totum, or only quoad that article 
of the F actory: or the Preſident. argued, if the decreet were kept faſt as to all the reſt 
: of the points, it might be a great prejudice; becauſe the Lords not 0 Judges, to reduce 
their on decreets on iniquity, they have no other way to reviſe theſe decreets wherein 
injuſtice has been committed, except allenatly by | the help of ſome nullity in the decreet, 
which would not effectually anſwer that end, if it did annul that. decreet in totum, as was fi 
| found in 1691, in the Earl of Aberdeen's decreet of the Mint againſt my Lord Lauderdale z _. 
= _ and 4. 7, D. fam. Welse, enen this opinion, that ſ/ententia vel K vel cadit in totum, E OS 
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| 7 5 e U alias . being between Sir James Hamilton and Elleiſton. 


7 igned by him for terms yet tu come; but ſuſtained his allignation for bygones, in regard 


75 nd, of the fan reg ere to divide the 1800 merks among tbe: children, Was . 


dittributjon Was une qual: And when it was urged, wy in a tutor 


en adminiſtration, having n tract of time, whichirhis had not, and ſo-could not ac- 
1 : 


* r Vintner in Edinburgh. The Lords found. PAs heirs might call for compt- 


1 Kaden die. Mackinnon againſt Betſon af Kelty. The Lords. ſuſtained = tack, ſet 
a "huſband to his wife, tho“ inter co 
_ that. time had-a: {uf 


_ » /Eodem die. Mr. Thomas Gon 


| ſervitude that bound the, ſingular ſucceſſors, , and was only a regulation of the modus percipi- 
- endi frutftus in re communi, and what proportion each ſhould have; yet in regard there were two 


i ch obleribers. Wi were 1 m_ the 8 now. nt the COULTER YR diflo}ved, 
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The Lords found the ſaid George, the uncle, had no right to redeem the eſt ate from James, . 
bis nephew, on paging him ten merkst gunform to the father's tailzie, both in Tegard the 
3 could not be ſo; unnatural. as to difinheric-his ſors wirhout A cauſe; i this reverſion - 1 


ed, n eee 3 3 in * Mm_ 48 2 


Eodem die, George Weir, Brewer in Edinburgh, againſt Campbell of. Camick, The ; 
rds found: the hood given the fon. by Cutie alimentary, and ſo could not be af- 


be aſſignation bore, that Weir had alimented bim; and found the diſcherge by the ſon. ib 
His father before: xhe allignation was goad and wald guad theſe terms that were then, paſſed _ 
at the time of the e e but hot for what he mg 5 5 nd advance be- 
w—_ „„ od ooo oe rake IR On, & 18 

Grier en of 3 3 5 - iy L 


br that the diviſion made by the thtee ſurvivi 


| could not ſubſiſt, but that tought to . 
fall te them as it would by courſe of law and ſucc 


n iuugbato, eſpecially ſeeing their 
the death of one did _ 
wered, that was a truſt of 


te vachate the not 


n, but it teſided in the reſt; it was 4 


$ tog the ſurvivers,. unleſs it had bone a power to any of the four, or a quorum. | 
alem die. Jean Grahame and Johnſton: her huſband, againſt Lockhart, relict of Tomes | 


books, in exbibitions ad Aeliber andum, as well as other papers; and that the relict having 
2 bs, and by miſtake taken diſcharges inſtead of eee ſhe might purſue a. 
_ cognition of cheſe debts, before the Commiſſaries of Edinburgh; and that the Lords never 
© uſed to advocne ſuch cauſes, from them, as having a r. ſtyle not known in any other 


VContt; but if they committed iniquity, then the Lords could J it in a ſuſpenſion. 


as-perſanas, ſhe proving, that her buſband. at 
eient viſihle eſtate for ſatisfying bis de bis aliunde: In this, Calc A dect 
ſion wW¾as cited; Dury 25th. March 1628, . Blackburn.” Vid. gth Nov. 1693 55 
adwilly, Schook-maſter of Strathmiglo, att y "of 
N for a mortification out of the lands of Pitcairn of Pitlowr, which Hallyards had 
B The Lords found, the' it was clad with fortxzyears poſſeſſion, yet it was not real, nor | 
ok the nature of a ſervitude to affect the ground of Pitlowr againſt. a ſingular lucceſſor. 3 

Eodem die. The Lords having called the action, purſued by the Earl of Melyill and 
"oe Earl of Perth, for reſtoring che compoſition he ee — his forfeiture. The Lords 
. Joan Mr. John Menzies, Advocate for Perth, his ſervant's promiſe to enrol that cauſe, 
and not being done by his maſter's diſcharging him, was equivalent fiione juris to an en- 
rolling, ſecing he was in dolo to:conceal the not enrolment, and. ſhould have diſcovered it 
to the e Earl of Mellyil's Advocate, that they might not rely on his promiſe: But the 11th 
and 12th articles of the act of regulations 165 2, being urged, that the Lords could not an- 
ticipate cauſes before they came in by the courſe of the roll, and diſcharging Clerks to 
Write, on theſe proceſſes ; the Lords would not go over the act of Parliament, nor force the 
| Earl oof, Perth to-anſwer.boc ordine: But in regard of the fraudulent. dealing, they fined Mr. 
—_—= Menzies, the Advocate, in ffve pounds Sterling to the poor; and James Callander his 
man was debarred the Seflion-houle, 706 cammitted , to bein during the Lords plea- 
. lace. 4 5 WL 

Eadem die \ The. Lond: 1 that e . 0 8 the Cable: _ „. F. i- 
2068 upon Don; and they had found before, chat this contract was of the nature of a real 


75 þ and 
. ad | 


A ; ” 1 8 FP,” '; : A 1 15 5 K ; : — / 
— . 7 4 * . 4 £ * 
P . j , | . f 
, , »& & . :; 5 ” } . 4 i 


1 


water they pleaſed ; And.in e his damage thre* the alluvlon and the waſhing awa 


0 + O'S 
1 wy. 


. 1 


nd an dhe add 8 ten 5 ele were, es YA 1 


8 7 #3; 4 — fn ; 1 8 4 
N + g g , ; g y 4 * , . * v $6075 4 4x Fe * 1 i 
1 a g * N by 7 : FS 3 4 1 1 > Fa ne e 
* 2 x 447 0 b 3 8 % 4 5 9 7 7 7 * 
$38 * * 87 IA * * 
5 * 3 Fi * * q Py * 
A 4 p , 7 IS. 
. 4 3 þ f ; 
v.74 $5: / 
£ Ls 1 
8 2% 
Me ob or oY H * 2 
. 7 . 
bh 2 
q TY i * be F 8 
SE # 1 
- g 1 1 * 


bon, of the Fiſhes ſeemed impracticable where two weile freed as not contracters, and that it 
would make great confuſion how the expendes ſhould be carried on with common Charge. 
Then it fell to be conſidered, if the Cruive- damn. dike aught to be demoliſhed; and removed 
- from Ballgonie's mill of Keithiek ; but che plurality of the! Lords inclined that ir ſhould 
not; in regard the Cruive-heritors had expreſs, privileges to ſet them in any part W the. 


ol his banks, by the force - water occaſianed by the height of their damn; the L 
date for each acre one hundred pound-Scars, as the price of it, at ſix pound — 
N it 18 years purchaſe; and that this ſhould be che rate proportionally of aby faith 
he ſhould ſuſtain chat way in time coming: But decerned the, Cable and Cruive:Fiſhers to 
pay the bygone loſs equa ly amongſt them; but found only the Cruiye · men liable for what 


pb” _— he ſhould ſuſtain in time coming, ſeeing the contract of ſociety berwixt them is now) 


Po 


Fu 
8 
hp 


- .difſolyed; and which communication expoſed the'Coble-Fiſhers to perpetual fines before the 
Privy Council for the Cruive-heritors, their irregular fiſhing; whereby the Karl of Kinrore, 
Maler of Forbes, and many of the upper Barons on Don, water, did purſus them, and ot. 
tem deeply ned as wronging and intercepting tbeir Sihings : And ehe Lords farther dil. 
© Een either party to make uſe of COIN a8 that WEAR had PP TRE! vg; bern d 
done of contention betwixt tem n 
- :Pebruaty 4, 1693. Margaret Bote abies William. Napier, js for 7 0 
eee her children's Tutor. . The Lords found che cautioner liable for Armour the Tutor 


3 ; Rt be up the reliQ's third, ſceing the bad renounced the execurory to him, and his intro- | 


__ miſſion was per uni verſtatem, the relict's ſhare. not being vet diſtinguiſhed nor ſeparate from 
te other tio parts; for they thought, if it had been laid aſide and ſeparate, then it would 


ö hs been no part of the- Tutor's adminiſtration to have meddled with it, This was'only - 


," carried. by the Prefdeny s vote; and they WhO were of the contrary opinion, argued, that , 
a cautioner for a Tutor only engaged rem pupilli ſalvam fore; and her third no ways'belong- 8 
ing to them, cho the. Tutor was liable for it in feſpect of his introwiſſion therewith, yet it 
being not qua. Tutor, but as aligney 10 the! ee I was arri is Long bed; a 6 5 
"mou not bind his cautioner. r 
Laden die. Doctor Nene of Kirkliſton, apeinit Sir Slew empire Calder. The. 
| Lords by plurality found, chat Calder being only cautioner for the Marquis of Argyle, and 
not bound on the corroboration given by the Earl, that he had not the benefit of the de- 
| fence founded on the act reſciſſory of fines and forfeitures in 1690, nor of the Earl of Ar- 
gyle's ſpecial act of reſtitution in 1 ſceing the Marquis was not reſtored, and no for- 


Feures were reſcinded, but theſe which, had been pronounced ſince. 1665, and the doom of | 


 forſeitureagainſt the Marquis was in 1661 ; and that the: bond of corroboration given by | 
the Earl could not prejudge Doctor Weymes, the creditor of inſiſting againſt any of them: 
l the Lords were of a contrary opinion, and thought, that the laſt Earl of Argyle having 
_ corroborated the debt, tho? Calder was not bound with him therein, yet the creditor  ha>. 
ving accepted it, it ſtated the Earl as principal debtor, ” and confequently gave Calder the 
benefit of his reſtitution, vix. to be free of the annualrent during the for eiture, at leaſt the 
Committee of Parliament is to- cognoſce thereon, and what ſort of execution ſhould paſs for 
the principal: For if the Earl had been heir to the Marquis, his father, then Calder would 
&= 48 w__ as: enntioner: for him ; ant. N argued chis was par aaſis. Vid. 10th 
ov. 1693. | SA 
: Eodem 4. K of 1 404 Oliphant. 35 Tutor, agiin@t . ad Weyimes. | 
| The Lords found, focing the Tutor died during the compt and reckoning, that they would 
not ſuffer his heir to be cited incidenter, but that they behoved to raiſe a formal proceſs of 
© transferring againſt him. It were good the Lords fixed this Variation; 1 for at other * 
N allo parties to be heard incidente. 

Eddem die. James Deans of Woodhouſely againſt Sir Jawrs Primera: of Aubin, The 
| Lords ar firſt repelled that defence of Sir James's, that being minor, aon tenebatur placitare; 
ſceing it was only a redeemable right by the back · bond, and a truſt. And ade, his goodſire, 
Sir Krchibald Primroſe, was never infeft thereon: But dir Archibald's heirs of fins not be- 
ing cited, the Lords ſtopped: proceſs till that was done: And found it not ſufficient, that 
the heirs of wi William were cited, who was heir of tailzie and proviſion | in this tene- | 
ment. . 

Eadem die. The children of Me; Taba Fitbie againſt the Farl of Northeſk. The Land 
wound! no proceſs in the exhibition, if inſiſted in primo loco; for they thought a debtor not 
bound edere inſtrumenta contra ſe, by producing a bond which he alledges was paid, given up, 
._ and\retired : But found the preſumption of liberation «bi chyrographus eſt apud debitorem 
— oy be taken off by a more pregnant and poſitive one, that it came not by payment into 
_ e 8 band, but by ſoms * — and ſiniſter way 3. Ne that here it br: con- 

| | 8 rmed 


4 . 
* R & 3 r N 7 
| N 0 * * 5 3 


Aided. and the Preſidenz's vote carried it for breaking the. conttnct, In — the MY 1 5 4 


5 E =o. 1 8 10 Ns Th E 18 5 0 5 
iin as weit ber ande benen th e Lore s Sound e ae 3 
3 to the children as neareſt of kin, without taking 4 ative u non execiita;” but did not nd XF 
EEE that upgiving, in the confirmed teſtament, à ſufficient probation of the exiſtence "of "this 3 
3 15 deute and was y ing beſide” her the time of her denth; and her cabinet being broken 7 E 
«6 5 Ee up, the faid bond af 8000 metks' was taken: ont of It, and AY laſt came into the 5 ands ok =: 
=... 6 one Mr. John Johnfton,'s' broken man, who tranſacted with this Nottheſk” s father, and pave 
dim back his bend and got L. 1000 Scots at ſundry times, as appeared dy receipts and 
x en t the laid Johnſton” and the Earl's chamberlain, EW was the. manager and 
_— ©. carrier on of the fraud; Which condeſcendence'the Lords found relevant to elide the pre- 
Ss  _. ſumption o zes being in the debtor's hand: And if this Was 1 2 98527 chen they would 8 5 
5 them to inſiſt for exhibition” of che bond, but not ener. 
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Won 15. 1693, James Prince againſt Hary Blair, n of Jew Blair Viiither:” The 
5 : aa & thought t the hufb nd's creditors were not in ſtrict law obliged to bury his relic, 
. _ "yer when it was ſhontly after the huſband's death, and ſhe Had not again married, ex buma- 
5 - nifgte, they ſhould bur) her our! of the huſband's. means, unſeſt 'they could condeſcend on * 
much of her own as Would Pury herz 'but here the Lords repdled it, in regard it was al- 5 
= bm = proponed and repelled in an extracted pane of ſuſpenſion and ſo the Lords Would * 
| = | 5 1 nut receive it nom e a deoreet in ford. See the firſt gecifion in Preſident! Newton' 5 
—— Fe Obſerves, 1681. e e es EYE: oY 92 . 0 9 a $310 96 . 
'Eodem die.” 7 Robert Murapof Adercairny : a 
1 eee 'reponed Mr. David againſt a decteet in foro, in regard they 
. . 1 irantly t taken out it for the charge in the compt and reckoning which Was conſtitute by 
ER. "ths Fackor's oath,” withour: receiving. in, and conſidetiug the eee and nenkorts 
RE : 15 which the Factor had to give in; ſo it was on! y the- half of the © e 
3 * 4 Belem die. Mr. Archibald Niſbet of *Carfin againſt Commiffar y Dalrymple, oP Ir: noe 
ick: The Lords found. there could vor be g partial F of ſome points and in- 
utors;© but that it behoved to be of the Whole: But would not cult "the proveks, "Tut, = 
wed them inſfunter to add theſe, omitted fignatures of procefs-. e 1 
Eodem die. Brown of Thorniedykes, preſent Factor to the eſtars & adden e + 
1 David Maitland, the Iate Factor. The Lords found, tbat David was not accountable; conform : 
1 5 5 to the tenor of the commiſſion, but in the terms of the bond: that he gave in to the credi - 5 3 
| | tors at his acceptance and that it Would regulate both the term at Which his intromiſſion : 
was to begin, and the land whereof: he was t& uplift the rent; unleſs they could prove be 
dad entered upon the ſzid” commiſſion before he qualified it by: that accepted bond,” de. 
1 cauſe he uplifted the former term's tent by ER ee 
1 . TY + Eodem- die... Sundry points in the compr and reckoning TRE Cathcart” Ws den . 
235 2 Ann Brown his Lady, againſt Sir Patrick Brown of Colſtown, were Te} Iorted.-” 1 
Lords finding the practice had varied in relation to cutting off Tutors or Protutors who 1 
made not an inventary from their expences; ſome making them only to loſe their perſonal I 
- -. _  ' expences, (tho) the Preſident thought no Tutor, even making an inventary, could claim 
= 5 ttheſe) others thinking the certification of the ad act of Parl. 16/2 of no value, if it did not 
= 5 extend to all, whether to the pupil's utilicy or not, whe A deerects, confirming the 
=. — adjudging their debrors lands; Fe. therefore they ordained the ſeveral decifions + 
inthecaſcof Gray and Cruikſhanks of Sandilands, and the Lairds of Niddry, Preſtongrange, 
= 5 and Craigleith, and Burner of Craigmyle to be produced; that the Lords might take an 
5 D 5 h uniform courſe in time coming. The 2d point, Was about ſome accompts of law affairs paid 


5 ünſt Ir. David Gnhme; re TY 


| . of; „„ ol John Smart; the Lords allowed him to be examined thereon. The zd was, if his ad- | 

= _ Judging Biirtler of Kirkland's'eſtate, for a debt due to his pupil, was a ſufficient diligence to 

1 "I © -  exoner the Tutor when there were moveables Which he could have affected; and if for that 
. . eie he ought to take that right to himſelf, and make it up to his Mnur- The Lords 


oe; found he was not” bound to have diſcuſſed © theſe moveables, but rhat his adjudging 
woas ſufficient: For beſides the _ in een moveables, it erumbles Jr breaks -4 nf 
=. _ cipal ſum. Vid. 16th current. 15 . 
= Eodem- die. The Lords adviſed hs; deyuror- of truſt pred * Mr. Ander 
= =: igens Advocate. againſt John Calander mith, of the two diſpoſitions of the lands of 


=_ Craigforth. The Lofds finding ſome weight In the adminicles and qualifications of truſt, B 
= wa before 1 een him” to 128855 What er he could” 'Tor” aſcertaining | 
. 1 SG 0 ae EE | 

1 5 "s Februiry 16. 1693. Forheriaghiane 5 Phury aiot Mr. William Stirling, Writer to the 


| 3 ZR oY The Lords found Foury could not quarrel Mr. William's rights on fraud and la- 
_— 2 tency, on the act of Parl. 1621, as being brother-in/law ; ſeeing his debts were contracted 
| „ before Pouty's debt, and that he was creditor to Francis Laury, the faid Marion Watſon's 


= firſt huſband 3 whereas Poury was only creditor to her, and Alexander Rait, her ſecond 
_ _ huſband; an any faculty ſne had to affect her huſband's lands with 10, merks of deht 
1 Was f from: G d nes os Rs 4 Mead the Lords found the . of truſt 5 
VV 5 7 
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x.. Brown agent Thomſon. | The Lords, on the. z add Ds 4 
WH + Thorfon had it ahs- Toroty, of Haryy, his papil, and would, not hea Pn m 

_ W He now inſiſts on his tenſons, vis, That all the xe | 

me, Was becauſe. Would pot ws with the; other. 5 in Bing up ag inventars 

and L had reaſon.to refuſe, becauſe, he inſertec me 4 3 or. ver 94 ks, which 1 oY 

ae, debts Amed, Tou might, have protelted appalt that article... ach, 97 „ 
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2 It, he oe. being proven by his oat ; 14 . 
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: mae Were not examined, 
105 ach cal . . vitl 8” 
93 ineſles, :unlels the-orher oe imp rove. 14 . e TI * ; 
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Link preferred: the 1 10 — Got he bes te Nene the e az "wy f Re 
Lap growing üpeh the grand ac the ime of the gilt 3.40 regard bis igtromiſfton and pal. 
ien was: the dayatax of the Rferent bad raiſe „ eck, and.thar it ſeemed 16 
| agree wich che decifion-warked. by Dare 84 2d Feb. 1647, Somervel, and Sir George Mace wy kr 
|  kendes0pinion, inbis.Infituciogs, anent ofcheats 1 Net the Preſident differed, and thought, - 5 _ 
beit che donetar of the-Gagle sſeheat had the right 20 che 1% aur pers, and 19 intromit Tl 5 . 
1 2 with the crop: yet it was burdened with the hypothec of the farms and dat) „ payabls.our of 3 * 
o the Maſter of che gromd, the Rebel, and which the donatar to the liferent wight claim: 
|  Barche plurality of rhe L. eds thought; fines is was here in the RebePs gun hand, there * 
r he had {ol@. it at that tape, 
| would have bean liab6 te the buyer, for the farm of that year's crop a5 4 tanant... 
$5 free ie, Tha Duke of Hamilzon, again James Young, bis. 4 No: The 
| Lords een the mill-renc differed here from land-rent, and thas the diſcharge of h * . 
- corapth, which: he got in 168, did uot extend to, nor comprehend a diſeberge of his in-. 
_ rromiſhons' with the rent of this mill for the year 1684; tho? it was alledged, that. what . 
wis gringed in 1684, heboved. 3 de de hae. the, corns of ig Ls it was 5 
5 eee eee ed. having gon! ere . ent, c che cut of 
1 | roy 
re Erſkine, ady geb, againſt enter Nite 
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. Ae, end. Colonel Ramſay z tbe Lords, before anfwer, app id ral 8 
debe taken anent the afßer made to the (id Lady of ber legacy 3nd. ber MME It, gs e 
* her being then minor, Ge. is 1 5 | 


. Eoders: die: Charles Fleming eas Hay and Niſbet. | T e. Loids. preferrer «the birt "Th 
Saba made by Mary Sinelait, reli of Captain Raſs, o Niſhet ; and found har a.crer | 
__ ay 255 nt folate par eee 105 * . e 0 THEE: the _ 
W255 TORY ED 1Þ 5 Teh I* 3 IP: 
l 8 ws Vue 3. 255 8 1065 Fable. aint "Mi. as: 3 a dr. William, Reichs "= 
1 I Phe Lode ag, 88 ws 6 thy u of Mr. William, that the reaſons. of 

een far ſetting Feddorat at being only agzinſt his brother Lentuſ, they =i 
nat operate against My. William,; unleſs he f confefled upon oath, that it was to My. 
Kobert's behoof : But, in reſpect of Lentuſh's declaration, that all his reaſon for keeping 
de ig pries, was; becauſe he diſturbed Lentuſh's paſſeſſian, and would not cede his awa = 
poſſeſſion of the 8 of Loanmay; therefore. they allowed him to be ſet at liberty, be ind: F | 

- ing caution not to diſquiet Lencoſh, bur to cede his poſſeſſion ut ſupra. © , | 

Eadem die. Robert Maccallan againſt the Magiſtrates of Ayr. The Lords ee to 
Gait former interloguter 3; and found, chat Lg yaa tho it was in the walk id, 
Vet not bearing do be in the marketplace, it did not hinder the Town, of Ayr to alert 
dbair market place, albeit, he had immemoris poſſeſſion, and that the whole cattle came 
dere, and paid cuſtom. 3 which. was only avs mere facultatis, and atbitraty to the Tawn = 
do cantinue it in that place, or tranſport it elſe where at their pleaſure ; even as it is with * 
. the-markets of Edinburgh, where the neigtbouring heritors of the Fleſn- market, and 2 | 
get thejr hauſes- much higher and better ſet; this would not hinder the altering and taking 
Dem to another plage, tho the adjacent tenements would ſuffer. prejudice thereby, _Apd 
| . 00 the other hand it was-urged, that a dubjoys and a general charter bearing the nok-fauld = 

with rack Its pertinents, might be explained and enlarged by a long cuſtom and poſſeſſion, = 
And might introduce ſoch a lervitude. eſpecially ſeeing he vazcht the 27. und at a dearer Take | d 

account. 0 

= die. White rad Cornichad: a MC io Bailie Arbuthnot in > 
des, againſt Alexander Cowas there. The Lords thought that part of his oath, whereby 
de ſwore be was 2. partner, in the bargain. of victual Witt Bailie Arbuthnot, would have - 
1 an intrinſick quality, and would have needed no other probation, had there not been 
2 prior declaration, that his vidual belonged to the ſaid Bailie, which was cancelled, and 
\ that the inventar made by the Tutors of Bailie Arbuthnot's children, bore, he acknow- 
. ſo much thereby; and ſo they ordained him to be examined er Meio, upon the te». 
Non of the faid declaration, ' whereof there was an atteſted double yet extant. 
Baden gon.” The Earl of Haddington and his curators : . Thomas Campbell, about 
| ; "20 removing from the park of Hollyrood-houſe : The Lords thought bis oath did not prove 
any oxergiving, nor yet any homologation of the placard, and new tack. ſet to — 
| _ Ramſay; and therefore were ready to haye afſoilzied ; but referred it ta ſome, to try if be 
would remove. at Whitſunday, (but then he would over-lay the graſs till Th HG) or 
that Ramla would buy his locking of ſheep, Ge. be had grazing in the park. But the 


| Prefident and W N that: an overgiving was not © eben without a renuncia- 
1 2 1 e 0 1 Fa don 


——— — . 


| s 5 5 1 they could 1 5 . ſo cafily recovet the poſſeſſion. Therefore the We a middle 


5 5 produced and found. Vid. 5th 


* 


* 7 * . ; 2 
3 * n ; 
V3.4 1 838 . 
755 8 N 
0 e 
wy 0 25 8885 0 7 Fe ; 
EY \ x ; 2 . a 2 1 1 * * : 
| | FF * 3 ; AN 6 F 
1 TY , 3 . * f 1 55 0 i WK : ; 4 
128 3 s N 1 BE * . ce Þ; 2 LD 4 
a e ee vid. 28th Suren 1575 „„ 


4 e 4 An lick, children and-creditors of the Lord Neil ea FORE Me. 0 
a Campbell, the eldeſt fot, darin 7 whoſe Abſente dut of "the Kingdom the Lords 
an named a Factor to uͤplift the rents; And be, not only as apparent heir, but as going 
1 ſentty to ſerve” heir; raved? it might be recalled,” And he adinitred- to the poſſeſſion Of his 
on eſtäte, and offered to find the Earl 'of Broadälbane eautioner-. On the one hand, it 
"Was; urged, that the defunct's poſſeſſion: pſo. moments enticed upon affd paſſed ro. VC heir; 
8 Tho” there Was a Factor named in his abſcnet, - yet; whenever he Uaiii $ Tight, h. 
dehoved to be repoſleſſed by che principles of law. 011 the other de, che Eredirors being 
now in poſſeſſion, it was hard to 2 them our; - e it being a Highland 7 


* 55 


x 1 ourſe; and refuſed the offer of: Broadalbane A8"cautioner, | he having ſtated himſelf alread 
_ as their party, and being potentior adverſariud? el 'Hifficilis \\conventionis, " and that, the Ba. 
tor” ſhould continue till they found ſome : Li land er ution that will be more acceſſible = 
e erec 4 5 PP 7 K. , f 1755 5. e af; e N SY TO I's A N ORE 14 
Eudem lie, Elliot of Philp agdinft Chimolmes The L fe fultained 'the- order of r. Te. 
e nee Ahne the nulhities' obje&ted + ond e found it | 


5 to carry away the jredeemadle 77 5 A we Ng 
* 1 5 Eodem die. 4 1 
i N 5 this laſt year, in rega 
1 "cond. not ele * 
ll Feb 20. 16 93 85 The Lord . d n Thomas . bin of of Suſpenſion "ug a. 
[ Fon -Farl of Haddington': and bis Toto, af bent hi use de from the King's-park; 
1 We 24th current. And the Lords havii his oath, 'by: plural ity, they found 
1 oy... could not be removed, unleſs either he had been wärnec g days before the term, or 
1 elle had giv g renunciation of his tack in writ under his hand; albeit he I 
3 3 je had declared, - that he would ot Keep it zunleſs he got an cafe of the rent, and knew of 
A _=_— \'placards are for. 4 new ſet; aud that the kack 3 expired, and he onhy now-bruik: 
ER 00 g per Facitain velocationens, Akers Was nd need of a formal renunciation in Writ, and that 
T7 ent, that he acted fraud ently; a at-leaſt vraftily, to Set dowr his -rack:dur E 
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Vavemb 30 0 1693, 0 Ges ge Falcbner; one Ade d cepers of: rind: oss 

Having died quring the Vecance; Alexander Liviſton procures an act of the Town-Coun- 
ci of Edinborgh, preſenting! bim to that place; they alledging,” the houſe: being theirs, | 

Luci they p of <6 18 of ſalary, arial repatarſons and other expences, it was but 
ee they mould name the fer? nts, at lealk that rhey have the preſentation of one of 
them. It was alledged for the Lords, that the Town might as well plead the in-putting of 
1 to- "Keep the Privy Codntit and Exchequer- room; and that the greateſt" part of 
| ments ariſe from the Lords and Advocates, and others depending on the College 
The Lords re erred it to the” Prefidehr, ro cdnfer with the Magiſtrates of 
| Ai aburgh; and to report. And the reſult of their firſt meeting was to ſearch the Records of 
the ellen ind Town, in times bygone; and ſee who had been in uſe and poſſeſſion of 5 
| them, either when it Was ina 0 0 perſon or in two; and then to conſi ider what n b 
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une 1694. 5 , qa TR ar Eft at AY ts 9 
"November 3. 169 3. On a petition given in by Srahuns apainſt Auchterlony i in Mov: 
tro 9. Phe 85 found a man (tho 86 ears old) might give a diſcharge of a debt, tho 
Ho had a grdund of compenſation apajnit/ ty ſeeing it was not applied, and that com- 
penſatjon; -unleſy ſought,” did not hirider uplifting; © and modified L. 25 of expences, (the 
whole - debt in the. bond being berg? 75 505) bor cluded the penalty of the bend. 
Z ein.“ r „ 7 OHIO So 0 
November 7. "Woe: 1 ths competition. Petre Kennoway' im Lithgow, 0 George 
| Montearh: for a ſum in Sir Robert Miln of Binny's hand, the/Lords preferred the fiar of 
_ the ſum to Monteath, who was aſſigney conſtitute therets by her father, who, as ke” Was 
r of the lum, ſo he was Adminiſtrator of the Law 55 her, being then minor; and 
tho! he had right to uplift, yer the debtor ought to have ſeen it te: employed in the terms 1 
tlie brit deſtination: And tho“ it was aſſigned by him, yet being ſtill in the debtor's hand, 
 vnuplified; ſhe was preferable ; tho? he offered to prove his aſſignation"was granted for an 
© adequate onefous cauſe, If it had been paid to the aſſigney, then tlie debate would have - 


1 on RING IG, and the prevention of dligence; but it determined the Lords n 
that 
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in yet . 9 Montesth 1 FU 5 ihe . n 
ol Inglis and Dicks againſt ays, that a Tutor might: een the püpil's ſecuritics, by 
_ xenidering/that ſum heritable, wbich at the time of the defünct's deceaſe Was; moyeable;” or 
dura, tho it diſappointed the ſacceſſion. :- But that differed % cle from this; e 
mere it was N an act of adouniſhrations and did” N 8 e Ale minor which . 
this does. N Ei 3 5 7 8 1 „ 1 1 WA, 4 1 Loy” 7 W 
5 3 November B. 1693. In the complainr given, in by Pat ck Wardlaw 22 Weſtenon againſt 
vo dener Paterſon, Lady Blackcaſtle. The Lords reponed him againſt the act, he i 
. mm diately che is 9 of expences formerly: modified : And allowed him to adduce witneſs- 

0 to prove it was a ſeparate. tenement, . and not 155 and pertinent of her Jand,” which e 
| had adjudged, wich this quality, that it ſhould not ſtop the adviſing of her probation, When 


new itneſſes, 


I — * a 17 dhe pleased; but refuſed his defire'of Sade 
den upon the 


ground of che lands, ſcbing this was no perambulätion about meiths and 


Gris witneſſes were brought to An, and therefore 127 er an a& di Aran ou 
Wn DS. nc ilged chat fax | * 4 $a Ns EM 7 * 38 l I Bt Te ds 

14 Eodem he. Ons bill given in by [Tank Naſwyth of Pollo DOTY Burnet f we; 
it occurred to the Lords, to reconſider their fotmer interlocutor given in Ae that 
0 ea back. bond will affect the granter, yet how far it meets his ſingular kueceſfor, nor d y 


* diſpoſition,” but hy a legal diligence of appriſing or adjudication from 


—— 


1 material point. See Stair's Inftitutions; 11. 23. . 21. and the 0 Ng d e r- cit d it 
1 1676; and Dury, 0th of 


Eodem die. The reduction purſued by Walwood, Colvil, and Dian: ant Barbara 

Seton; and William Haly, her, bulband,, ang gravel in prefentia; und the following mo 
Yrs, in preſence of the parties, and their la 

55 dich not ache er 


= day. determined-with-open. doors, | 
z un, The Lords found that She dees AI competent and omitted. 

1 jnfiſting in their reduction 3. ſeeing the reaſons: now repeate not com- 
petent then by way of exception; tho ſome. alledged, that in form the ey ougbt at leaſt to 


= | mgmt — en hav yon, and omitted is not an exceptions Juris communis, 


|” ik Fer party eee . ns 
A a ſufficient intereſt-ro have bed. dns 1 000 e bim 10 
rained againſt him: But bere being his ſingular ſaccefſor, he bro to F that „ 
© that would determine the whole cauſe; and * they ſuccumbed, then he might! recur to we 
dcereet; and that the proponing it either dilatoris or peremptorie, did not exclude them t 
BH Þ keturn to the other alledgeances. Tbe third point decided was, the purſuer of che red. 
on alladged, That the defender's appriſing was extinct, in ſo far as the fight of reverſion 
 andeke appriſing were both come into one perſon, andſo the property abſorbed the collateral 
2» right of the appriſing : The Lords found, if the debtor from whom the lands were appriſed, 
undd to whom the right of redemption and reverſion belonged, had acquired in the appriſing, 


ing both debtor and creditor, | confyfiane tollebatur > But here it was not the debtor, but a 


OY Sight might very well ſubſiſt without extinction, eſpecially ſeeing the reverſion was not 
the firſt ie in bis perſon, but the urs But if the re verſion had been firſt, and if 


I would have altered the caſe; tho it was aded here, that they declared they made no o- 
ther uſe of their diſpolition.; but as a fenunciation; which the Lords would not allow of, 
| . e boc non agebatur ab inigia inter partes. This was the firſt conſiderable cauſe chat was 
. * aue with open doors, conf6rm to the new act of Parliament made i in June 1693. 
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ho they be repelled; as inconipetent” hoc ordine, to the et they: maybe 


then there would have been ground ta plead a conſolidation and extinction, becauſe he be- 


the compriſing had been after wards not diſp ned, but renounced to him as proprietor, it 


November. 9. 169 93. Colvil inſiſted on this reaſon of reduQion of the comprifing, hs 5 
de enn of payment of the bond on which it was led was not come, in ſo far as it was 
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5 | uns. When .qhis. ef e going tobe | 
= ved ir might de delayed alleen Wy, 70 have cheir thoughts 
6 tan of Pitken y V and the othes: exeditors. of Jebo Macky of Del 5 
| TR 993, gave in a bill againſt Mr Charles Mack innon, by 
. 5 e an interlocuter, fuſtaining 3 
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5 [ED AE Io Er ot 
3 time that tack he Was reſpanſa Ne his 
1 debe zwbich the Lords fuſtain 51 and admitted to obation; keeingby debt — 
Eon, . ws, be became füſefvenk, aud char ie onght to be 4 viäble eſtate; not only at the 
ue ef the tack, but allo at his death, eſpecially. ecing donatianes Haute #idtrimonic were un- 
„ 5 and revocable not only: by expuels and explicit deeds, bus even by tacit ones: 
ES | Andvbevefore rhe Lords ordained that point to be farther heard. in their own preſence, ii 
|  , the contuaGing poſterior debts fÞ as to tender; him infolyent, would amount to a revocation, | 
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his tenands to depone for conſtituting the zental, and therefore offering to refer it 


wobis een oath; the Lords, for preventing all golluſſon in falſe ns os 
WE "0 ch or beni Get caufed AF es ir + 8 ie making, a falſe re b either 


_—- S his bah 4 0 pop avd If he declintzd, chen 10 hold him as cnfeſled un the 2 
Es en in, or to give the creditors a now: Fe 70 ove, in their o e 

HY alem dir. In che petition gwen. in p pbell of . ag inſt 

= _ Weymes, mentioned tath Feb. laſt. The vf 50 Lords ſeemed to ink the — 4 
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von, or deed to be perfor wed; which was not in this caſe; the Lords inclined to think that 
che diligence meant in the act of Parliament, was what was done againſt-the bankrupr 
dperſon': And then, by a vote, foundthe dili- 


1 


and not that which was againſt the interpoſt 
| gence done ageinſt Naiſmirh the bankrupt, b NN tho it was after Naiſmich had diſ- 
* Rutherford his foi an-law; - yet it e are Renberfond Fr tranſmitting it 


d Mr. Alexander Dick, ſeeing it was before his diſpoſition to him. 
Were of opinion, that this diligence did not . 2's 1 85 8 IM | 
e operate againſt Rutherford-the Truſtee, | | 5 85 
Member 29. N Sir Robert Baird's redu B01 Preſtong 1 
on the lands of Dauphington was debared and docket : The avllicies were; e bond 
+ meationcd in David Wilkie's: appriſing, as granted by Mr. George Barber to him, bore to 
be regiltrate in the Commiilſioners books for adminiſtration of juſtice in 1652 1 at which 
. e principals wore given back; and extracts did app cha :- Whereas the bond now 
_ produced as the ground and warrant of thut appriſing. 
Ving ſearched the-regiſters that year, they cannot * the princi 
| extrad-produced der not bind Mr. George himſelf, - but onſy bis heirs.” 4, 
This is but a mere miſtake of the Writer of the extract; for the the f ; the b tem 
e and all are the ſame and agree; unleſs they alledge there win vodkcr bang. 
And there was a probable 1 reaſon for this miſtake, ſecing there was another bond of à dif. 
_ fere _ fam egziſtrate in 1654. The ſecond nullity was, that the compriſing was. led againſt | 
George Barber, j who was ovly-liferenter of the lands, "whereas his fon was far. An. 
"a 1 * vert. ulty to revoke and alter the fee at his p . Replied, That 
- was eee nd 5 not compriſcable by a creditor, and could not accobla to thei) The third © 
2 that the compriſing was led for more than was due, he Bunge rr wur rsd n- 
np of the bond; whereas the decreet of ſuſpenſion finds the. 
8 for the principal ſum and znnualrent withour the penalty. | Anſwered, 1 
8 „Aldi from the penalty, not ſuſ the letters quoad that, and ſo it was till due. Tbe 
 Purſucrs firſtinſiſted to have the compriſing mite) on thir grounds complexly; but aſter. 
Wands declared they only uſed them to reſtrict the compriſing and cut off the legal. Some 


ive. of * Lords | 


* 4 3 2 - 
* 9 a by 1 4 4 


S hat this was no more a competition between two creditors, but that the lan 
9 been bought on this right, and tranſmitted through four or ſive ſeyeral hands; and 

_ each; had mate improvements, looking on themſelves as proprietors irredeemable ; 3 therefore . 
+ they repelled the Rail nullities, and did not find them ſo much as ſufficient to refiri& the com- 


| 4 Magz; ſeeing the note of the r 
33 che heh Was ecke; and that the 


ation ſeemed only to be an error of the Writer, — 
eereet of ſuſpenſion: did vor eee 

it ſpoke nothing of it. Vid. gth Nov. r 

Sir John Clerk of Pennycuick gave in a a repreſenting be 


| © moving, er e could not get the fame rent; therefore craved he might be allowed to ſer 
8 1 ar the beſt. avail,” for as much as he could get for it, and to uphold. and repair the 
- houſes that were falling in decay: The Lords r fea. the defire of the bill, and kefe him 
} 3 to do as he would be anſwerable: For they were not to be Curators to all the broken e · 
mie country, and to be F actors to ſer the: Lands; 4 Their deſign e to get 
de Lords watrant for their actings. 

Faden die. In the reduction plrfocd by Andes Naiper of Blackſtone, againſt Aiton 
00 Inchderny. of a-decreet in foro, reducing ſome teſtaments made by James Stewart to 
| - > Catharine Drummond his mother z The aullity for opening the decreet was, that the death 
| of one was not proven, and ſo it wanted probation. The Lords remembered that in the 
Alben, they had Jooſed Cardroſſe's decreet againſt Kincairden bn that defect, therefore — 
ae to give anſwer to the nullity, till they heard the material juſtice of the cauſe, _ 


 - tained in the contract of marriage, the ſame with the 4000 an eee ſhe had from her 
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of: the Lords thought leſſer nullities than thir had opened c compriſings. Bur the plurali * 


— and if the grounds of the decreet could be till maintained tanguam in libello. Blackſtone's 
reaſons of reduction were, imo, That the Lords found the 4000 merks of tocher, con- 


3 - brother Drummond-of Balloch, before her marriage, tho“ it was not ſo much as petitum or 
W, W _ OT wot nog Inchderny had | no inder to ewe: Me as #19000 on that 
5 | e HO BR IR | 


* *. 


_ . creditor on the Wrights - houſes, and that the tenant was re- - 
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as regiſtrate in the 16 ah ad. 
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obligation on which a diligence could be founded; and it being 


him, an inhibition might +: 7 
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5 . + 5 Euadem die. William Crighton of Crawford or being felt en 15 mmon 
: vob of the adjacent lands of Gibſon of Auchinchyne, in A deelarator; contend 
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rack muſt be in "feciefaciitnh; of the firſt... 240; 1 hat. the firſt two teſtaments were reduced, 
bocauſe the witneſſes ſubſcribing deponed, that they ſaw not the defunct teſtator ſign ir, 
but ſt was brought to them into another room by his 
ſcribed; and which witneſſes; they offered to prove, were bribed to depone ſo; 'belides, it is 
den on their depoſitions to annul ſolemn writs: 3610, The laſt depoſition being Holopraph, 
was reduced by the Lords on this ground, that it did not prove” its-own date; and 0 
might have been ſubſcribed by him in his pupillarity when within 14, and fo. incapable to 
teſt or diſpone; the it was alledged, That denz in diſpoſitiom of heritage, that beirs 
2 not be prejudged by their predeceſſors deeds done in lefto, andantedated; but could 
not be obtruded here, here the aubheck⸗ matter diſponed was wholly moveable: ' "And 
- thay a poſt: date ſigniſied nothing; ſeeing, when he arrived at his perfect age, be could either 
_ revoke or ratify it; and every man's holograph teſtament might be ASA led on this, that 


7 not proving its date, non conſtat it was ſubſeribed ſince his pupillarity. But here the teſta. 
dor died before he was fifteen, and ſo had but alittle 1 int 


T * or pad 


* * 
2 n 


Dec. 1693 and Dury rath Feb. 1629, 


Ke . 
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virtue thereof he had not only ſummer gras for his beaſts, but had been i in eee, 
and, immemorial poſſeſſion of tilling e of the ſervient lands, and ſowing it; as alſo of 


_ N mowing the meadows thereof, that thereby he, might be farniſhed: with ſtraw and hay, for 


the winter feediog of his cattle: And it being alledged, that theſe were acts of property, 
and chat ſervitude could never carry a Tight to-do ſuch deeds, and was not ſo much as a 


title for the great preſcription; and ſo he could not be allowed a term to prove ſo Extrava- 


Sant a ſervitude: Tet the Lords granted a. conjunct probation as to the poſſe 


| = to the relevancy; 5 z and thought orty years poſſeſſion might change che mature of of 


1 yp * | * 

hy, 3 
53 
* . of 


right, and preſcribe it as part and pertinent: Sundryiof the Lords differed. 7 en 


5 5 95 > ala die. Sir James Wood of Bonnyton ſecking to be Factor to his Enhor's Jt 
offering ſufficient caution, and to ſerve for leſs,” in-regard he could: augment” the rent, and 


% $, on the oppoſition of the — 
5 would: not allow the apparent heir thus to ſcrew bimſelf once into the poſſeſſion: Tho! it 


„ uphold: the houſe and plantings,” the I. 


rind e pee coop ned Lai an e ve eſtate Faber, ot the. 
Fele of ſome of bis creditors... e FFF 

©} December i 1693. Mary = Ai nk Henderſon: 10 'Brignies and his Turor : 2 be 
Lords fohnd, in the general; that a Cle of an inferior court's aſſertion, tliat a party or his 
procurator conſented to do ſuch à thing, was not binding nor obligatory on them, unleſs | 
their conſent Were ott erwiſe inſtructed, and that ring had ſubſcribed it; and that the | 
Jadges ſubſcribing. the decreers now with the Clerk, by the act of Parliament 1686, did 
not alter the caſe; yet here, in this eircumſtantiate affair, the Lords found the decreet 

| probative of their conſent to a roup of the land the next year, ſeeing ſhe had paſſed from her 

_ two- defences on this conceſſion, viz. that the minor Was not infeft, and the Toter had 


5 5 not made inventar, which the Would not otherwiſe have done, and that they had homolo- 


gate the decreet: For tho* in extraneous points the acts of Clerks of courts are not to 
make faith, yer in aBibus afficii et proceſſus credendum eſt clerico, as if” a party or his procura- 
tor declare he paſſes from ſuch a concluſion of his libel, and inſiſts only for the remanent 
Soc loco; ſuch, declarations and reſtrictions need not be ſubſcribed. Vid. 24th July 1661; 
Buchannan and Oſburn: But there it was's + makibg up a ion er inter 
niſcence off the Ann eee, E 
+ Eadem dis. A Boy called James Wilſon, haying N the 5 of the-Sig ner's hand 
ina ſuſpenſion, and having, confeſſed the ſame, the, Lords, in reſpe& of his age and igno- 
Trance and ingenuity, and that it was in re minima," did ordain him to enact himſelf to-per- 
1 baniſhment, and to be delivered to one of the Scots Captains in Flanders, with cer- 
tification if he returned, be 1 de parked and ee for the wo ora; according 
to law. „ ; 8 n 
| 3 2; $0 350 . user an andes 4404 this hob a8 ea kane! 
ad Sanderſon, and between. Blair and Macgilchriſt, 'againſt Jannet Lorn and others ; the 
Lords followed this method, that they received new alledgeances, not proponed in the act 
to be proven by the party's oath: The Lords were all clear, that if he was at the bar, the 
referring a relevant alledgeance, tho new, to his oath, was an inſtant verification, if they 
were willing to make faith, that it was noviter veniens ad natitiam, and not doloſc omitted. 
But many af them thought it could not be received, if the party was not in the town of 
Edinburgb, ſeeing they were not obliged to attend: But the plurality carried it, that it 
' ſhould be admitted, and a day aſſigned them to come in and depone, but cum onere maxima- | 
Na 1 the 9 W * de EE the n rc "_ to > his oath ; And thus, 


in 
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eee, 3 905 * that wy FORE in withe een. : 


mother, and on her aſſertion they b. . 


lo on the remi- 
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3 decteer of 2 iy he had bebe age the i ww mo bim, 8 . RM 
ing out the corns himſelf, and delivering them; put, here Sanderſon's alledgeance was admi- EY: 1 MF 
| -  niculate by one wicneſs's depolition.z. andy in Blair and Lora's caſe, the Lords yet allowed — 
Dorn tocraveBlair's oath; whether he had right from the date of his aſſignation, or if ab in . 5 575 . I 
6 bond. was: for his behoof tho blank, pris then filled up in Macgilchriſt's namt, and a. 
Fgned by him to Blair long after, to the effect it might: appear, (whether Blairs ee 3 
Aiſcharge to Wallace, poſterior. to the date of the bond, but prior to the aſſi gnation, would _ v1 i 
1 5 0 or comprehend the debt of this bond or not: „And, in the caſe ſupra 25th Nov. : LY ; — 
| © 1693,.f Swinton and Dalmeny, the Lords. refuſed this alledgeance, offered to be proven 
| by «he purſuet's oath, that he neither knew not heard of any intetruption of the quinquen- 


wl preſeription, ſeeing the purſuer was not the ſetter of the tack, (who was deal): bur | — 
1 bis allgney, and ſo could not know whether there were interruptions or not. * = 2 93 
5 December 5.4693. The Lords adviſed the cauſe betwixt Hewat and Murdoch; and con- . $7; "2M 
Bo ſidered that, the father, had given up and confirmed the goods that fell to his Ga by e 3 
Adleath of his uncle, ind valued them at 2000 merks, and his ſhop being afterwards burnt, [ie : 


* alledged his ſon's goods were therein, and ſo periſbed; and he being on death -· bed, 1 5 1 "on 
Dill given in by his wife, ſtepmocher to the ſaid. Hewat, the ſon of x} the firſt, marriage, 9e 1 
| | WAS & officio examined, and deponed, that many of his ſon's. goods were burnt: The ſon 
1 alſo 3 probation. allowed him, whereby he made it appear that ere the fire. came o 
1 hop, Hewat the father removed moſt of the ware, and when the witneſſes offered to 
haue bim, he locked the door, and ſaid he had left. little chat was of any value. The Lords 
| having balanced the two. probations, . they found t th 

- . ſeeing be could not ſwear his on e exoneration, and ſeeing there was ſeven years between 
IM: confirming the inventar and the accidental fire, in which. time he might have ſold 
| chem off, and that he preſerved molt. of his own goods in the ſnop; therefore they found 
5 : _n hable for the 2000 merks, notwithſtanding ſome of the witneſſes deponed, t 3 1 1 
tbe rubbiſh there were ſeiſſors, razors, and other iron · work found; which ſhewed that- Hewat 1 
bad Io, and had not removed all, and ſome of his ſon's goods. might be there: Some Lorde = „ 
propoſed chat by his confirming promjſcuouſly, the property of the goods became the father's, 
and ſo Fhey, behoved to periſh to him; but the Lords repelled: this, in regard t 
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3 thereon a by b 5 Who 5 would not = 4 term in the 12 — 3 
the purſuer's adjudication was null, being on a charge to enter heir to a wrong perſon, A NG. 
WF offered to proye there was a nearer heir then living at the time of the charge, and © 
who went off the country, and. is preſumed to be yet alive, unleſs they offer to prove that 
be is dead: /i ita pr æſumitur niſi mors prabatur. . Anſwered, This ought not to ſtop your 
. 4 term to produce, and yon may Jas in your reduction as accords. The Lords 
- © found it not receivable hoc loco, being only proponed dilatorie, elſe all the conſummate diligences © 
1 ' of. Scotland ſhould meet with that objection, you have charged the wrong heir, I offer to 
prove there was anearer then on life, but if they would propone it peremptorie totius inſtanti , 1 
N oe 4 8 would conſider i it: dee Dur 2 5th June 1622, Erſkine contra Stevin. Vid. + 
N ec. 1693. „ 
Eodem die. The caſe of Fowler and Fraſer, againſt Grants of, 4 and. Ces. 
: © mony-: The Lords found the reaſons: now proponed, either formerly proponed and re- 
pelled in the decreet of ſuſp penſion already obtained, or elſe then competent and omitted; £ 
and thought it was meg af ien that the diſcharge and tranſlation was not offered at the 
We day, ſeeing it was afterwards given, unleſs they inſtructed a damage and prejudice 
l the delay: Yer, ſome dnn it opght at leaſt, to have afſoilzied them from the * 
n 8 
EFodem die. Merüngton offered to report the Earl of Roxburgh againſt ſome of his hw DI. 
- of Midlum and Cordon; but the Lords, without deciding it, recommended it to agreement; for 
_- thought it unreaſonable, that the ſuperior, at his own hand, without his vaſſal's conſent, Ln 
mould in his Baron-Court convert their carriages to money, there being no ſuch liquidation 
nor converſion in their charters, and theſe not being due but yearly, 9 a, cho 100 | 
* few wanted that clauſe. , Vid. 13th Dec. 2693. | Be 
Eodem die. The Lords alſo, on his report, modißedd 500 merks, to be. paid by the F e + |... 
- Clackmannan, to the creditors who were. carrying on the ſale of the tate, for defraying _ 
the expence of the proces, and declared: they would at the adviſing. conſider off whom | 
| 5 n ee, the! it | Tops moſt. . that it ſhould Stalk. in cumulo ind. pro rata 1 
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1 3 and fo fell on the confideration-of | 
= andruming it inte Abel, vis. that Cathatine Drommond's death was not proven, and 


| + mierks in the prior bond, which'was witne petite and not Rbefled. And the Lords found p 
S 2 E . . - Fore allvilzied Inchderny fr 
|  _troverted, and mender had Sound caution to refound My: Wafer, if he paid more an. 


. . the ſobſequenr rocher 


e given by the Duke of Lauderdale; with his ter the Lady Yeſter, behoved to be in 
1 8 1 atisfaction of the prior bond of proviſion he had given his ſab daughter before her mar- 
ie rings, the' i made no . thereto, * it came in e 
s : nk monte. . 3 LN 85 ; 2 e 
* «Wb . „ and oth ned 1 Sir i Willen 3 


iq 5 WE 3 proportions of the rent, the ſuperior muſt pay a part of their Ces, nonform to the valua- 
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1 8 8 ES : diente lite, the other ſiſter med, and fo Margaret the ſurvivor could only inſiſt for the half, | ; 


=: the office "aid right accreſced to her 


1 In 155 - 5 W againſt: the laſt; they thought, if they could not nor looſe that decreet upon 
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: Only the pick e ee part eee 
1 5 = are muede ty Mg in omnem eventum, but dere o forahcir annualrent eye OY 
1 neter raiſe their principal ſums but hy roup.” ; 
5 . Duden die. In Margater Becke proceſs Seats Crawford: of Wesen 1 wus objet 

5 "by him, that ſhe and her ſiſter being confirmed exccutors t6-their father and mother, pen 


WE aid accordingly: He had been ordained to confirm the other half before extract: The I eh 
=: gr Dt _ was no need of confirmation in this caſe; but that the teſtament nor being cx. 
—— _ ecute® cet, nor the-dominion of the goods yet eſtabliſhed in the exeemor's perſon, * 
EY jure ſanguinis as che neareſt, and ad exccutor ; and 
5 . 15 was ſo fountt 1 2th Feb. 1662, Bell. The ſecond objection was, char ſhe was not authoriſed, | 
1 kong one of her two Canter ws tenth: the Lords Te the NOUS: ot: at "OP . 
34 5 ot Dante . 1693. The lords adviſed en abe Zoth! Nov. . in the 
©  _ -* reda@tion purſued by: Alexander Naiper, againſt Alexander Aiton. The Lords 95 — 
" zbefe were three de , two of reduction, and one for repetition, and that the nullitics 


WES | objected, chere was then nd acceſs to determine the material Juſtice” of the 
5  cavſe; and thus ſhunned to decide. whether a holograph alledged to be poſt- dated was null, 

2s well as an ante dated hologtanh, and if the one proved its own date more than the o- 

n ities obzected for opening the decreet, 


— . ——ßß——ß— — 
= N 
1 * 


dtm they found the 4000 merks, in the contract matrimonial, the fame with the 4000 


dmieſther of thir rwo eh 8 28 to ſhake off che delence of A none? $08 There- | 
door : For, as to the firſt, they found it libelled, and 
N on; and it was abt To much a+ denied or con- 


dime rime of her death-ſpecially oc 


| nuftents than be bought, and if he inſtructed that ſhe lived longer 3 and for the ſecond, 
we Lords thought it Jene jadlicatum, and remembered the ſolethn deciſion where it was ſo 


1 wht not to pay the whole 
eit of their feus, ſceing be got more chan the half öf the rent of the lands for his 
1 . jay,” and ſo he ought to bear à proportional ſhare of the public burdens effeiring 
= ©, ro his ſhare of the true rent of the lands: The Lords found, that offeiring to their ſeveral 


|  tivn»of the lands, and that the feuars, (who were little better than heritable tenants) | 
EE... could not pay the whole Ceſs ; for albeit the rents might be, if the lands were ſet, 600 
= 7 - merks: by year; yet the vaſſals paid of this 3 or. 400 merks yearly, to Sir William their 
=. 1 The 2d branch and Ache of their declarator, was, that for. eivil debts they 
were net bound ro unſwer ſuminarly in his Courts, without à Written citation, and a 
"_- © Got of the libel; and a charge to pay; whercas he immediately decerned them, without 
-” . giving them time w anſwer, and then incarcerated them, which, the uſhal in criminal 
Su Caſes of riots or fines; yet not in matters of debt, citation, and the indatie deliberatorie are juris 

_ #athralis. The the Lords inclined to declare, yet the Preſident carried, that before an- 
ſcer, they ould prove the cuſtom of that Barony and Kegality Court, in regard Sir 
; 5a William, nar his Procurator, did not anſwer. then. Vid. 1 3th Dec. current. 

EG Eodem die. In the caſe Melvill againſt Perth. The Kandy repelled Perth's Gator, 
 thar Melvill,” the purſuer was out of the kingdom, and there was no factory from 
- 2s; dane he was here at the firſt intenting, and calling of the proceſs; and a man- 
date was on 1 -- requilire for ſtrangers, or ſuch as were abſent animo rema 
A December 1603. In the cauſe between the Lady Kinfaun's and her buſband's creditors, 
EX. competing with her upon confirmations: The Lords preferred her, as the who was firſt 

cConfitmecdd executrixereditrix, on her contract of marriage, (tho? none of them was with- 
RY in che ö months of her -haſband's death, and ſo not in the terms of the act of Sederunt, )as to 

ME _ the office, and brought in Scott, in Dundee , pari paſſu with her quoad the common ſums, which 
Cech of them had confirmed; becauſe he was confirmed that ſame day with her, and in ſo far 
Az each of them confirms ſeparate or diſtin& ſums, which the other does nor, prefer them 
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u creditor, had «confirmed the ſpecial ſum; (but ſome months after the Lady ang 
Scott's confirmations were expede;) and that his having obtained the - Grit, decreet, . 
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er 12.1693, In the caſe of Mary Middleton, and Ley her huſhan 
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houſe, (which was all che ſabject· matter that Fiſher had to account for in 168 1,) and it 
i _ his faid intromiſſion was exhauſted otherwiſe than by aſcribing it to theſe — 
... pe ry des oo LO LW 
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EEBoden die. The competition between Patrick Hepburn of Monkrig and the — 2 
| _ creditors of Sir Alexander Cockburn of Lanton was reported. Hepburn craved to be 
Preſerred on his baſe ſaſine. They opponed, it was not clad with poſfeſſion: Anſwered, That, 
|, - after> his taking of ſaſine, he had received half 2 year's annualrent of bis ſum, and, tho 
it was for a term elapſed, prior to the date of his ſaſine, yet it was ſufficient to clothe his 
biaſe infeftment with poſſeſſion, ſeeing annualrent is not paid by virtue of the real right, 
but by the perſonal obligement, in the heritable bond, Which is the ground and warrant of _ 
the ſaſine; and if a citation on a ſummons for poinding the ground, will make it public, 
mach more the actual receipt of annualrent; and here there was half a year's infereſt owing, 
Alter the ſaſine as well as before it, and if he had either given an indefinite receipt, o 
aſeribed it to the payment of that half year, ſubſequent to the ſaſine, it would have un- 
dauoubtediy preferred him; ergo, it muſt do it here. The other creditors 7 eohed, That no. 
Thing clad an infeftment with poſſeſſion, but only annualrent for terms due after the ſafine, 
ſeeing vulla Jofina nulla terra, and: his aſcribing it to the prior term has confumed his e- 
.  teQion, and manifeſted his deſign, that he cannot now. recur; The Lords, thinking the ES 
point ſomewhat new, reſolved to hear it in their own preſence, but inclined to find it not a 
December 13. 1693; In the cauſe Young againſt Sir William Bruce, mentioned 6th cur- 
dent; the Lords decided another article of the feuars declarator, and found, that carriages - 
And other ſuch indefinite preſtations and ſervices, contained in their charters, preſcribed 
every year, if they were not annually required and exacted, and that two years carriages, 
ec could not be demanded or laid upon one year, becauſe they may have horſes for ſingle 
8 carriages, that ; cannot give. double: Ones, if they be deferred Or let run up; but did not ex- 
| tend this to cain-fowls, and other caſualities; but even as to ſuch, they ought not to ex- 
Ceed three years conform to the act in 1579; for triennial preſcription of ſmall debts, Sc. 
GOO 20, . /,, mm f. ̃  Iy 
 * *Eodem die. In the cauſe of Keith and Burnet, mentioned 6th Dec. current. The zen 
dona bill given in by Burner, allowed this to be tried, whether he had renounced his wadſet 
| "to Sir Peter Fraſer of Doors, the Reverſer, and if he had ceded to him the poſſeſſion, and 
i | 7 G 75 £6 delivered 
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2 ſuperſedere was given, both for principal: ſums, and their annnalrants, 10, all forfcit per- 
0 | - "HD Parliament,; to conſider how far, they ſhould be berate of their annual 


8 5 not meddle with them; but 6 or 7 carried it, nent's: 
EP) A relating to the annnalrents due during the forfeiture and diſpoiſeſſion,. and thought 


825 be confidered;/ titat the hoyning being declared/null and recalled, in ſo far as it gave warrant 


_ diſcharge produce 
| an therefore” they inclined to ſuſtain" this charg _ as to the annualrents. preceeding the 


only multiply expences on the part ion. 
n was i eh in this caſe, it Werbe might, for ſuch debrs as were ſuperſeded and 1 re- 


| 5 85 30 2 5 Er 8 
INS tip, ob the Aer of a Charles Oliphant, ith my Lord Tanbet, as Regiſter, and Mr. 


_ YE all gifts of offices behoved to expreſs the modus vaten. The Lords unanimouſly found, 


e eee e ad Age of: pals. 

e thought ir hard: that he ſhould+be. obliged -to-- take terms to produce 
rig hes 1 50 —— which might be chncelled, and tho“ he would ger 
agaaft Doears o exhibit chem, Pet ir ſeemed more reaſonable, the. action {} 
poſſeſſ 7. ee e than 7+ eee ho we 


14: 1693. Carpet Cavers having1ebargtdzbe Lond Polwart, on hi band; le 
2s in a bill dhe ons the Clerk of the Bills, who had preſented horning on tbat 
regiſtrate bond, ſceing by the act reſeiſſory, in 1690, and the explanatory: act in . 


ſons, whoſe numes werr enumerate, wheredf he was one; and it was referred to the Cath-. : 
rent 
and therefore the Lords were: not cumpetent Judges thereto, but behpyed to temit it to i, 
Commiſſion's copnizance.” The Lords diſtinguiſhed three caſes.. 1m, Of che Principal 
mu and annualrents current, during the forfeitare ; and 28 0 theſe; the Lords were clear. 
that the Parliament had d taken them out of the Seſſions: juriſdiction, and made the eee 
ſion” pri vative es thereto: Phe 2d caſe was, as to annualrents fallen ſince the Kevolu- 
tion in 1688; and as'to theſe,” the I there could: be no — | 
that theſe were: due eee, ere e Lom be gd was, of annnalrent owing 
- Bo the forfeited perſon; - the 0 e, and when they were {till in pof- 
ſeſnon of theit eftates* ; * of them thinking, that the T 
Commiſſion were alſo impowered to grant. a fl 


3 and that the Lords cod 
that the Parliament Was taxative, 


the Lords not excluded nor inco 
and therefore, that the lette 


t as to the annualrents due before the „ 
of horning were warrantable quoed theſe: Then it fell to 


to charge for the principal ſum and annualrents, during the forfeiture, chat ther :fore tbeß 
mould fall in tarum amd be Beclared null; but the Lords remembered, rhat a charge might 
de illegal uad @ part (as if I charge 


or” a ſum, ' whereas a paft is inſtructed rg by: 2 


1j) yet it may ſubſiſt pro raue, and that many things may be good | 
a 3 amount to a nultiry, ſeeing; wile per inulile non vitichur; 


reafons of ſuſpe 


= other wiſe he would but raiſe new. derters,” and charge 


for theſe, which would 


d put chem to give in à new bill of ſuſpen 


o the Commiſſion, ſerve inhibition, and raiſe. adjudication or other. real diligence ; 

at were ſtopped, as well as perſonal, then a creditor who lends his money now, 
= Nas MPR diligence and- execution open to bim, is In a better condition, than theſe 
_ creditors whoſe . are 7 to e e "Bur this young: was Tt Wed. Vid. 


e Lk, ob for the Clerk: 


| 1 Oliphant of Lanton, fon to the fsid Charles; and conjoined with him in the ww 
gift; who alledged, that the? his father had reſtricted the gift, yet he could not renounce 
_ the . ſuæſitum to bim; and tho conjunions were againtt the act of Parl. 1685, yet ſur- 
Vivances were not; and albeit they b oaous in 5 vet there ate many inſtances in 
Scotland, as in Coms, und in Clerkfhips. - Tarbet adhered to the Lords act of 
Sederunr, made on the admiſſion of Charles Oliphane ; and that the Lords bad cauſed him 
to elect, and he had chuſed rather to officiate himſelf, and had reſtricted the effect of his 
gift, and prejudged his ſon; who, being bie heir, could not come againſt his father's deed, 
and that ſurvivances were odious, and reprobate in law, as inducing ugtum captande mortis: 
So there was no proper ſurvivance here, but only what was neceſſarily conſequential to a 
dens gift; and if Tarvivances were once allowed, there might be an entail.of Lords 
of Seſſion, Clerks, Sc. for 100 years to come; which was as unjuſt as the granting 
heritable offices, which was reprobate by the 44th act 1452: And by the Canon-law ex- 
* en ve beneficiorum were condemned ; et beneſcium non vacans nom pojerat conferri : And 


Mr. James had no legal right by that gift, and therefore preferred the Regiſter, and his 
2 and found there was a vacancy by Charles's death. The Lords would 'gladly 
have inclined to favour Mr. Oliphant, * law would have kid We 15-7 

Eodem die. Bailie of Jerviſwood againſt the Town of Lanrick. The Tacks repelled 
their reaſons of ſuſpenſion, on report of Lord Merſington, and decerned them to grant a 
charter, and enter bim in that land held of them. The reaſon was, that, by bis charter, 


de was bound, within year and * of his s predeceſſor $ death, to crave an entry, Tow | 


| The dais found this irtitancy bene 2 no declarutor raiſed, by them npan 
is failzie. The ad Was, that they had paid his proportion of Ceſs for theſe lands, and they 


_ was not liquid,” and no part of the reddepde' of his halding, and fo could not ſtop his entry, 

- reſerving. action for the ſame, as accords; The 3d 8, that he had.committed parpriſion;.- 
" ant amitted his feu im killing up a\high- Way, weh hie was obliged by. his charter to give 
them to a croft of land called, the Well-eyes:. He alledged he had pteſeri bed immunit7 
from that ſervitude.” The Lords found this reaſon Not: ere thy loco, but reſerved 1 *. 


3 af 


1 them, when 'they' ſuould inſiſt i in A r OF. 4 1 WES. 55 3 — 
Fodem die. Janet Kincaid againſt Provoſt Coltrain i in Wigron. Ths Lords. choughe ir . 
9 rake away che bonds, / (Which were now in bis hands, 2 and ſo become bis evidents) elpe- 


3 
*# 


there Was ſome appearance that the atbiters Pad wronged. her by miſtake, in thinking ſome 
. zonds: the had in her own-name, at the time of her marriage, would fall under the jus ma- 
8 whereas they were heritable gusad maritum, they bearing annualrent, and their term 
0 payment being paſt before che marriage; therefore. they, before anſwer, allowed the 
Lemmoners and Witneſſes to be examined, upon what motive they decerned her to give = 
1200. LURES e 7 abs it was in Man ee 15 n 1 pris ron y oppoſed 4 
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. 4 1 43 33 p We. 4 , 


a de; W ba al 3 . 3 Js pena on. 2 
ality . e her | erer lands to 5 75 by Iron 722 „ 


"at Hund, A he won; ee ee proceed not only for the principal ſum and an- 
* but alfofor the annualrents of the annuals: due: before the denuncigtion to the horn, 
_ albeit theywere- not mentioned in the charge to enter, ({whercan the adjudication Proceed, 
aud that they were not conſtitute by à ſentence, as the deciſion in Dury, 2d July 1029, 
dan nee, ſeems to require. But the Lords received it ſummarly. 
Bode. tie. "Helen Lauder, and Mr. . Lauder, Proyolt of Haddington, her bu{band; 
e Robert Hepburn. The Lords repelled the reaſon, that he was not an agent, and ſo 
not conveenable de plano without a proceſs; and found, ſeeing be got up the Papers 4 from 
_ her Truſtee, and a Clerk's ſervant, on his receipt, he'ought to reproduce them again in the 
__Clerk' hands, and that F needed. not een to be pi 1 oo. at "on for WS. 


64 4  Hary Baird, Mech in . 2gainft I: anet "Handy, The: Lorg 


__ atisfaCtion of he debt, butt only in farther corroboration: But found it behoved to a- 
feribe in part of payment to him, in this caſe, becauſe he was required to give it back to 
8 upon payment, and he refuſed : And allowed them to «dmigiculate, and aſtruct their 
Infirument-'by/ rhe Nottar and würneſſes inſert, whom. they appointed to be examined. 


tempore from you, und when he was not broken nor remated, I mj 
18 the whole from him. 1 


Dou glaſs, and Mr. William Veitch, Miniſter at Peebles, who raiſed a reduction of the tack 


wife and children. The Lords repelled I firſt reaſon, that it was not a delivered evident, 
and found it proven that it was delivered, at leaſt made uſe of in proceſſes. in his lifetime: 


with poſſeſſion in the granter's lifetime; and ſo alledged to be null, and that the granter had 
. retained the poſſeſſion; for the Lords, upen adviſing the probation, found that it had attain- 


names, and purſuing ſpulzies of teinds: And tho? it was alſo proved, that the ſetter uſed 
18 acts of ö yet the LOS nomad that his PIO was e wife's and ſon's, 


rg 


ly ſeeing [he had accepted of the diſcharge: Yet being an ignorant woman, and that, 


ei hot ordne 


1 his taking the precept . 5 one of her tenants was not to be preſumed. to be in 8 


851. ir was queſtioned if he ſhauld-be accountable, and his ok CGG. for the 
- whole ſum of 100 merks contained? in the precept, or only for the 'fifty-merks, for which 
> the tenant. had only accepted; and tho? this was not clearly decided, yet ſeverals of the 
Lords ſeemed to Wala, that it could onhy extend to the ſum contained in the acceptance; 
tho! the drawer will ſay, if you had returned the precept to me when I required it debzto 
iht then bene een 


ef 9 8 teinds ſet by Mr. John Hay, laſt: parſon there, to Inchnock, for the behoof of bis 
As alſo they repelled the ſecond reaſon, that it was a latent clandeſtine tack, never cled 


cd poſſeſſion, and was made public in his lifetime by ſerving inhibit ions in the tackſmen's 


en POOR to 1 3 his i 1 7 5 


were: nat; bound: to receive Him as vaſſal till he refounded-- them. The Lords 0 We ' 


' December 16. 1693. The Dank adviſed! the 3 6 8 between | $90 William 5 
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Ae or Js 0 Aletander 5 r Ihe 


| * ; Be) y argned from the parallel of a paſe infeftment, which is made public By a citation ; : 
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R = 55 N by making it 1 200 *merks- of-tack ee Which Mr. William has. right to. Mt, The po- 
A ſterior laws derogate from this: Fot in 161% and 1621, there are expreſs” a6 


q 75 15 80 Leaſe. The Lords conſidered, if this dectrine held; all che tacks bf teinds in Scotland Would 6 
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a 5 | binds, who was correus debendi, and conjunR principal. in che bond with Ruthvens, ſeeing 


[ * 8 5 be had: uplifted of his, by a right from the Exchequer when be was forfeited. Aledgedl, 


= © ofthe Revolution, then he was liable to reſtore 3 but if he had made payment, the Lords 


{ | and the one made'thecauſe of the other, yet the Lords thought it was implied; and there - 


"x * 0 SY 80 101 0 N 5 N 
ns bing nn the u to ew en auth tho? PAL were in GIRL mm 6 oy 805 
3 wo not of others, yet in all -rhir caſes the poſſeſſion of a part did clothe the Whole: EP) 


3 J for poinding of the ground, tho? it be there only in adipiſtenda Poſſe hone...  _ 
=” Wet Veitch's s Lawyers urged; that this tack being a donstion ro a Wife, it was te- | 
| oh 5 | Wo and de fats revoked by him, in fo far as he bad ſet poſterior tacks of ſome parts 
Hof thir teinds to Tome of the heritors poſterior” to this tack. Phe Lords found this a 
rr incompetent to Mr. Veitch; unleſs theſe were compearing and producing” their 
tts, and competing: The hn reaſon of reduction Was upon dilapidation/3/that it Was to 
the evident ſeßon of his ſuccefſor, and diminution of the benefice, contrary te the 10 iſt ak 
We 158 1. Anſwered, Imo, That act is only prohibitory of diminution of the rental'of benefices, = 
as they ſtand at the time of their entry; but te e Mr, John Hay, found it under tack at 
his entry, and the rack- duty only 900 \ merks, whereas he has now imptoven the tene, 


ts allowing; 
Purſons to ſer tacks of heir teinds, with the Patron's conſent, for 5 years/after.their - _ 


pe null, unleſs the tack- dury correſponded roche full Intrinfick-vaſie of the benefice; and, 
3 5 | therefore repelled alſo this reaſon, and ſuſtained the tack as à valid and legal deed: And 5 
| ven the years of it expire, chen Queenſber y, the Patron; by the new. ack of Parliament 
1693, will have right to the whole teinds, with the burden of a modefied ſtipend, Which, 
Mr. William, or any other Miniſter at Peebles, * <4 procure. to be ſettled by a purſuir 
before the Commiſtion for plantation of Kicks, who may äugment jt above 1200; merks, 
in regard of che opulency' of the teinds. But * , the! ſecond tack ſet by the Parſon had 
- © beet done with all the formalities of the Patron conſent, and the Chapter 8, (s the firſt 
tack Was,) then there had been more to ſay both for their being WORK, nd for his de. 
"Wn '6f revocation'of the firſt ſolemn tack, by a deed as formal as it Was. 


December 19. 1693. Lord Tarbet zontra Fraſer Adyocate. The Lords, be 
- ordained Mr. Fraſer to def 
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ff: 


Ee fore e 
_ orda one- how the railzie now (crayed-to be put in the Clerk's hands - 
came to him; whether he got it ftom the Clerks; or from my Lord Lovat; for tho Lovat's 
_ filter had an intereſt in it, yet the Lords thought it hard to. cauſe an Advocate produce 
his Client's papers in the Clerk's: Foyt £ he: got * ee 5 W albeit all de. 
dee were reſerved! againſt delivery. JCCͥͤ˙ j F 
; Eadem lie. John Duncan Merchant i in ; Dindee,: againſt Crip 5 'of ee. be 
zords' repelled the reaſons of ſuſpenſion, that the debt was pans Fig in the Laird of Nevoy's 


ttz arreſtment was oß an old date, palt five years ago, and Nevoy was dead, and no pro- 
5 ee of forthcoming: inſiſted in. But; to ſecure the debtor, Ruthvens, wy urged en 
the charger tõ find caution to ſecure them againſt the arrbſtment. 

Eadem die. Ferguſon of Finnarts againſt William Seion, for repetition. of wht money 


|  _ He was not a donator, but had purchaſed 'and 2 beende 8 years purchaſe, and bis ſignatures 
Re. 55 and. entry had ſtood: him two years more; and the act 1 1690, reſtoring forfeited 
1 i erſons, did not allow bo againſt. buyers, but only againſt donators. Anſwered, lt 

EE rs | donators and others,“ -which- muſt import more than donators, aſſignies deriving 
5 8 from then. The Lords thought the cauſe new, and therefore ordained the Reporter, 
15 deore anſwer, to try whether he actually paid the eight years purchaſe or not; for if he 

_ © only-gave bond for it to the Lords of the Treaſury, and that: was not exacted at the time 


5 n how far the payment of a partial price, (thoꝰ not adequate to the worth of 
- ' the Jands, )- would ſecure him from repetition of ſums bona fide received. and conſumed, 
ſeeing Finnarts had got back his lands, and was in poſſeſſion thereof, and only now ae: 
"9 ed thir ſoms, which he was likewiſe craving back. 
December 20. 1693. William Stewart Writer in Edigburgh; againſt Sir Ar Apnew 
a of Lochnaw; | Sheriff of Galloway. The Lords found, there was no reaſon to cauſe Sir 
Andrew pay any part of the ſums contained in the decreet-arbitral, till Agnew, of Gal- 
dinoch, the. charger's cedent, did implement und fulfl his part of the decreetarbicral, by 
giving Sir Andrew a general diſchurge of the Tutor. accompts, and of all his claims, except 
„ the ſaid ſum of 3000 merks decerned to him in full thereof; for this were to draw the 
money out of Sir Andrew's hands, and yet leave bim to the hazard of Galdinoch's quarrel | 
© ling che ſaid decreet - arbitral, who aſſigned Stewart in, general to the compt and reckoning, 
but did not homolopate the decreet-arbitral ; and tho' it was not conceived: conditionally, 
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"ih tt of at cl abs lain he dat to; mY h kin to vixebarg excepe che ban 5 . 
. E 75 | e 


e on Jur 


them 


E an 60 days then the charge againit him; {being on 6 or 15 days,) would'tlapſe lo ” 
q | before=. Aud as to the tenants! Ii, apſe long 


claimin nb ill giren in, in cheir name, the Lords 


bill ought to proceed, whether they diſow ned it'or 1 not. As to the third; about the: = . 
rent for an entry, and the Duke's bygone Intromiſſions with the-rents of Sheills, Green 
j 7 % " Sc. the Lords ordained the füll years rent, and bygone non entry duties to be 
| _ conſigned in the Clerk's hands, deducing the 3 years intromiſſion which the Ducheſs had 
wk the rants, till they be liquidate either by the Duke's oath; or by the decreet of mails 
And duties obtained by Elieſton againſt theſe.tenants; whereupon the Duke founded to in- 

1 ſtruct the early rent: And as to what he did nat conſign, ordained him on the paſſing of 
this bill of 9 to find caution ; 3 {] 10? it was alledged. by: ee thats this was tor put 
. of Hamilton out of poſſeſſion n ors 1 „„ 55 N 
4 5 Dom die. In purſuit betevixt Yorkſton, ms Sim pſon ; dee having ee = 
* the contract of marriage between Lorkſton and Simplon s: ſiſter, whereby he was obliged 


 toiprovide 5 


the wife's heirs; they found his more than a naked deſtination, and ſeeing he was married 

anz and had given large nge in his: ſecond contract, they would not oblige Him 6 

find cauion, to ſecure the ioo merks to the child of the firſt marriage, and his ſubſtitute 
non the half of it ; becauſe he bad liberty to trade with it; but they inclined to canſe him 


ren of the ſecond marriage, and might be forthcoming to the ſubſtitute in caſe the child = 
$ ied, [reſerving his own diferent of it, and the term of payment being after his deceaſe ; for 
he was not {har of the ſum, (as theſe: conjunct fees and liferents imply when inſerted in 5 


December 21. 1693. The Magiſtrates of the Town of Glaſgow apainſt Ree Gibſon, , 
| their: tackſman. The Lords found the payment to the Provoſt unwarrantable, ſeeing the 
_ "tack made it payable to the Town Treaſurer, who only ſhould receive the Town's money; 
and that it was not ſufficient, that the Town was owing Walter Gibſon their Provolt, a 
greater ſum, becauſe” then he ſhould have got an act of Council warranting him to pay it; 
ind the Provoſt may yet purſue the Town: And as to the 20 ſhillings on the boll f 
malt, find him liable for the ſame, unleſs he ſubſumes that he was interrupted and debarred 
- from the uplifting of it, as an illegal impoſition, ſeeing he. uplifted ſome; which the Preſi- 
dent thought not ſafficient to make him any Ahr liable, chan for nis aun enen 
but the generality of the Lords found t furn. 
EFTadem die. Charles Jackſon and his. cliliren,. aint Sir 1 Cockbara:ef that Ik. 5 
| The Lords found the fitted accompt betwixt Sir Hary Wilkie on the one hand, and Sir 
James Cockburn and Sir William Seton on the other hand, produced; ſtating the balance 
do be only L. 4217 Scots, not to be the rule or ſtandard, by which Charles Jackſon was 
bound ro compt, ſeeing it appeared by the decreet of preference, which Charles had ob- 
_ tained againſt Peter de Grave, as erer and aſſigney by Sir Hary Wilkie, that it was 
not produced by him, but by Sir Hary and his aſſigney; and rho? he inſiſted for that 
balance primo loco, yet it did not hinder him to make a facher additional charge againſt 
Sir James : But the Lords did not find the compt ſtated between Sir James and Andrew - 
Houſton of Garthland, to be the rule either, till Sir James was heard whether it was res in- 
lier alias ala: And as the ſecond point, whether it was bona fide paid to Sir Hary Wilkie, 
and his aſſigney; the Lords found he had no right to the ſaid balance, and therefore found 
| the payment unwarrantable, ſeeing it was not inſtructed that Sir Hary was a partner in the 
tack of the Cuſtoms and Exciſe with bis brother, David Wilkie, and that his aſſignation 
| thereto from Mr. Archibald, as executor confirmed to his father David, was 4 non. 
Babente poteflatem, ſceing this fum was not confirmed by Mr. Archibald, but by his ſiſter,” 
1 Rachael Wilkie, wife to the ſaid Charles Jackſon, and executrix- dative ad omiſſa, and any eik 
tat was made by the ſaid Mr. Archibald, was afterwards improven as falſe. The Lords 
1 alſo: repelled that defence, that he had paid Sir Hary upon a Probabilis ipnorantia juris, think - 
ing that becauſe Mr. Archibald his N was confirmed executor, therefore he had right, 
ſeeing it was not given up in the inventar: But it: occurred to the Lords, that he might 
5 be not only executor nominate, but likewiſe univerſal legator, Which would give him right 
Wu Vor. I. „ 1 | © 2 8 * „ 5 
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Bun die. The Duke and Ducheſs: W e -dgainſt Mr. John Elie af ket; 5 
30 The. Lords found t © intimation made at the Abba to cbe Duchels Was fufficient, ſeeingg 
he was, a purſucr-amd-.chat. che set of Sederunt 452, zent intimating bins of ſuſpenſion n 
ory;caution,. .and conſigning' a diſpoſition of their eſtate; des not mention 

the caſe of a charger's being out of che country; for if the intimation were to be made „ 


e maſter or creditor, might make 1 25 their debtor or tenank's name, and that the Cf F | 


00 merks of his own means, with lier 5000! merks of tocher, to: himſelf, and : 
* inen, and to the bairns in fee, and failing batrns,/4000 morks of it to return to WE 


= his on perſonal bond for the ſaid ſum; that it might tedd marches between his child- _ ; 7 ; a 


bonds) yet might - diſpoſe. of it for neceſſary cauſes, if he was reduced Wo ene and 1 
traits. The like was decided 14th Feb. 1678, Carnegy againſt Mauld. N ITED „ 1 
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| ro rb /Anigce with TOR ARE ts 4 But * . ah this TOY 
Rachael Wilkie's confirmation, Was as creditor to her ther in a bond of 4000 merks of _ 
Tocher, and the had proven that her father had continued in a ſolvent and reſponſal eaſe | 
to his death, ſo ihe would be preferable to the unſverſal legacy; but roſtricted Gale 
| Jackſon and his! children's claim to the ſaid. ground of debt, and the annualrent of it. ; 
Sauem dis. The Earl of Nithſdale againſt the Ducheſs of Buccleugb. on the I. 3 
Minder The firft defence | Was againſt Nithſdale's title, that it was not in bonis of Earl 
W ert, the philoſopher, and ſo cannot fall to his executor; that the ſum was heritable, as 
Jurrojaruin in place of lands, and fo. fell not under confirmation and executory; and that 
1 Diichefs was not bound to pay, lul the Fart of Nirhſdale fulfilled his: part of the minute, 
it being a Hnalagme enen of mutual preſtations, and the Dutcheſs is not yer ſecured in 
the barony of Langholm. Aiſwered, This fan was'moveable,. it neither excluding exe- 
cutors, nor bearing a deſtination! of inſeftment, and To belonged to him as executor: con- 
5 Beten to the Earl, Who entered into the minute ; and as fe the diſburdening-the lands of 
ES incumberuances; the Ducheſs was ſufficiently ſecured by an ajudication ſhe had led, and a 
 _  "cerrificationſhe: had obtained in'an improbation. The next pint was as to the annualtems. 
8 Aleaged, The minute bore none, and tbey were only due e lege et pad. Anſwered, Here it. 
E 1 by law; being the price of lands: © Replied, It is but a conſideration and gratuity 
= f iven for the-Earls ef Nichiſdale, their good will and kindneſs, OY: they had irredeemable 
5 ight, and paid the price before, and Ares ee n 9 05 nenen fit 
1 e this eaſe in vheir ownl preſence, - J 14 5 MP. T8 
5 FE Ip Dara e 693. The Lach adyiſed Shea ate 8 Mics. E ur and Delaerd- 
1 1 5 We >  upainft'Si r Patrick and Mr. William Maxwells of Sprinkell. The Lords having 
'- _ _  weighedthe preſunprions and evidences on both hands; whether the lands of Smelholme 
1 1 da Cbappel of Logan e or tem 


poral lands, and à part and pertinent of 
the Bareny of Logan formerly x to the Ban e wie 60 end now eee 
ee che expreſs . 
able to the probation ade £ 

dat, dy che tract of preſum N ies adduced, t here was a len: 
i could de gor in re. Tum antiqus, hat they were iy T Temple 8 the“ it. was not 
jiuſtructod, chat Mr. Robert Willamſon, who. gave charter. of them, in 1611, to Som- 
| 2 mervel, Wat infeft therein be ſeeing he was known to have ſtaod/in the title of 
many oe theſe lands, for 'T orphichen's | and the Earl of Haddington's behoof, and 


* 
— 


4 
- 2D Ks N 4 
4 3 
5 


mt they wire in the old Hſts and rentals of the Temple: 5 and produced in the 
. 9 em y-courts,” 'tho' not marked as produced i in the King's Exchequer; and that it was 


Their-being Temple-lands, | that they lay invironed, : and in the midſt 
2 Another Barony,” which'was ry cuſtomary in the pieces given off to the Knights- tem- 
plars: Neither did the Lords regard, chat the deereer againſt the Maſter of Maxwell was 
* abſence, ſeeing ne never ſought to be reponed in his on Rfetime, and it is now 30 
8 Fears ago; and tho it was not proven, t that Sommerveb's baſe infeftment from Williamſon 
as clad with poſlefſion, ſeeiug the ſibet he raiſed, at the Privy Council, againſt the Ma- 
„„ ſter ef Maxwell, bore he was diſpoſſeſſed. Then the Lords found, Sommervel's ſaſine 
2 hac a ſufficient warrant, albeit the precept ſeemed to be razed and vitiated, and that it had 
ä Lnuncupal], and in place 5 the word Smellbolme had been ſuperinduced ; ſeeing in 
tte charter Where the ſaid precept wis ingroſſed, rhe word Smellbolme was fully and diſtinct · 
I in the diſp litive clauſe, and in the tenendas and reddendo, and ſeemed only to have been 
au Inadvertancy and omiſſion of the Writer, and to be no late amendment, but done with 
5 the ſame · ink and ab initio.” Vid. x1gth July 1694. 
ee Renkciler reported ſome ene againſt Nr. George 5. 5 
J Saline; w hy be ſhould not be admitted'a witneſs,” in the cauſe purſued by Mr. 
Jiuaaes Fithie's children, againſt the Fail of Northefk, about the taking a bond out of the 
1 Charter- cheſt, and delivering it up. The objections were, that he was uncle to the children; 
e that he had come uleroneouſly, at leaſt bis citation was after the day in the diligence; that he 
had betrayed his teſtimony, by writing a letter, containing what he could ſay in the cauſe, 
Auch chat he had a ceſſis bonorum, or general ſuſpenſion againſt all his creditors. Some urged, 
En might be taken cum nota, ſeeing in ſuch clandeſtine conveyances as: this, domeſtic 
. fervants, and witneſſes otherwiſe inhabile were receiveable: But the Lords, e anſwer, 
ordained the Bonorwum and the letter to be produced. Vid. 25th Dec: 1693. 
+ "Eodem die, Rory Dingwall againft Murray of Polroſſie. Some of the Lords were clear, 
. that the reaſon of ſuſpenſſon was juft and relevant; viz. You have diſcharged one of. the 
5 BY x: co. cautioners, and ſo cannot exact the whole from me, dut maſt deduce bis ſhare and pro- 
portion; becauſe you have prechuded: me of my relief againſt him pro tanto; but the ge- 
3 3 'of the Lords thought, that if it was only pain de non petendo, and a diſcharge 
without any other onerous cauſe but fayour, he could not be, hindered to exact the whole 
| _W 1 other, corre. . N it e 885 8 or 28921 of fums: of nee 
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7 . chat he e e Rn” Eo 
4 7s cut off the other's relief. See roth 791 1680, Leith: The Lords, before — 
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1 1 the Heſpital i 


1 Writer to the 


| this bond, and chere were acc 


_ to his brother, and ungrateful to his father's. memory. Vid. 
December 23. 1693. In the purſuit Douglaſs againſt Cock 
7 of a debt contained in his father's bond, on the paſſive ere. to bis dat; 
ad: one of them being as intromitter with the rents of his father's. lands, he deponed he 
did intromit, but 1 ſingular title, as having acquired ſome adjudications led apainſt his 
being interrogate, what be paid for theſe adjudications, becauſe, by 
_ the Sach act 1661, they are declared redeemable from the apparent heir, within. 10 
for the ſums he paid, and ſo be was bound to communicate the eaſes he got from 


OY "3% 


_-fwer, ordained the e ene 12 Wh wight 1 lee w ! 


1 ee e VVT 
/ Eodem die. The een of Herzens Holpical; agaiaſt has Hepburn: of. 


ford. The Lords found the purſuer's infeftment in a; ground annual out of the of Bar © ; 8 | 4 
Alen Robertſonꝰs Inn, - was a ſufficient tide:whereon/ te call in a reduction and amproba- - 7500 


tion, for the rights of property, ſeeing it was only. to this eſſeck, c remove all impedi- 
ments out of che way, 


Hop, he 

them as faſſe and feigned,! he behoved to produce all hen dis beril, elſe; certification wou 
a mY And as 40 the 0 | Aaſtained i it, & accords,” | WEE _ * by To wtf; x of 715 we 421 bo, 
'Eodem ' the. L 97 reported David 


1 


3 2 Robert had: bs 45 err be aſcribed to any 8 cauſe of debt than this 3000 


0 not tive of its dat 
_ of the homologation 


were other of deb 


debt due by Robert ro _ except the bond of proviſion; and that it was moſt unfavorir- 
_ _ in him to ſhun th 


aph as well as this; e tota materia rene, and found the: 
tive bſcription.on death. bed elided by the contrary Preſumptions of ho 
. of the Lords thought this was too much of a Chancery. equity, albeit be was ur 


gth Dee. 169 


_ father's eſtate; 3 and 


- The aichdger z he declined to depone thereanent, in regard the purſuer was only a per- 


ſonal oreditor, and had done no real diligence; and he was not bound boc loco to an- 
anent the eaſes, it not being libelled, but they beboved to raiſe a 
new proceſs of declarator thereon: But the Lords, on a bill and anſwers, found it unneceſ- 


| Ger that i interrogatory 
fury to multiply proceſſes, and that it naturally occurred from his on 'oath, who, to ſhun 


the paſſive title of uplifting the mails and duties of his father's: lands, did | clothe himſelf 
9 theſe adjudications, and that he ought to be re-examined, and anſwer that 1 Interrogatory 


in this fame proceſs; tho? formerly they uſed to remit: them to new one, Which the 
Lords thought unneceſſary, and reſolved to follow this method in time coming. 
Zodem die. In a purſuit by Fletcher of Aberlady againſt the heirs of Mr. William 
e Advocate; witneſſes being adduced by Aberlady, to prove that Mr. William 
held Courts, and decerned the tenants; and it being objected, that the witneſſes were 
moveable tenants to the adducer, and ſo not receivable : It was anſwered Ino, That ob- 


458558 was introduced when they could be removed without previous warning ; but' now 
ſince the act of Parliament, they having time to provide for themſelves, they were not li- 


able ro fo much impreſſion as before: The Lords repelled this anſwer. Then alledged, 
they had got tacks, and tho“ it be ſince their citation to be wirneſſes, (for it might be 


more dubious if it were only after their citation in the cauſe,) yet it puts them out of 


the hazard of being removed, and ſo were receivable. The Lords thought it very ſuf- 


picious, and therefore refuſed them. 3tio, Anſwered, There is here penuria teftinm, and 


tho the proceſs be in Aberlady' 8. name, yet it is for Salton and Blackbaronie's behoof, 


4 Z who were his curators," and liable ultimately to make up this to the minor, and the tenants 
BY N n to the e and 0 receivable. Yet the un ll rejeced 464 dunn de- 
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e they night; not poind the ground for his annualrent: But 
r production of his progreſs of v rits in that tenement from 
e of Danke, whom he diſclaimed to be his author, the Lords found, be was 
obliged to produce no writs, for ſatisfying the production in the reduction, but theſe that 
_ Howed from their common author; bur quead the improbation, it was not à good defence, ; 
that bis-right's flowed: from the Pact of Crawford, as donator to Crighton's: baſtardy, n 
0 not from the Bifnop of Dankeld, the mortifier of the purſuer's annualrent, which 1 5 
he demied was ever heritor of this tenement: For ſeeiug they offered to improve 7 0 
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in Haddington, for 


Burnet Merchant, againſt Robert | Burnet, 
other. The Lords having balanced the caſe, whether be 
merks bond of proviſion, {which he quarrelled as null againſt him, being hologtaph, and | 
and preſumed to be made ia 2 they fuſtained e ground _ 
of this bond: by the partial payments, tho none of chem related to 
eee ee evidences produced to inſtrutt 
our owing by Robert to David, at ah: time of: theſe, pay- . 
ments, to which. they were” rather 5 de afcribed-than-ito the bond, which. he never 8 
beta, But the Lords obſerved; there Was one receipt of L. 14 Scots prior to anx 


he had taken contſe with all the reſt, whoſe bonds were bo- 1 i 
done Tho' : ? + 
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preſiy. (whether verbal or in writing, ) that he ſuould only pay it in part of the bond bearing 
annualtent, and not of the ſubſcribed accompt, which bore none; in which caſe he could only 


N > recur againſt Sir William, and not againſt Andrew Caſſie; for tho in che caſc-of indefinite pay- 
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_  poled them to zemable with = ten years; conform/to'the-a of Parliament 16613 or El 
Ik rhe difig ence had been on bonds granted by the apparent heir himſelf, and after A 
turned to 155 it would have inferred a palſ vs title by the act of Sederunt 1662; made n 
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5 and acknowledgment that it was not extinct; yet the Lords conſideted che conſent 
choved not to be divided, but taken witk its q quality and condition, that the lands appriſed 
mould be ſold for bis payment and reſſef; and ſeing that is not done, but the lands carried 
away by Sir Michael's apparent heir, who has bought in the cempriling, the conſenr-can- | 
not de obtruded againft him. The'Lords alſo difcourſed-on' the third point; whether an ap- 
Priſer fell under the exception of the act of Parliament" 162 1, anent {ingular ſucceſſors pur- | 
+. chaſing bona fide for a price, and in fatisfaRtion-of their juſt debts; and if an appriſer,can 
de er a purchaſer i in propriety of law, he being at moſt only a legal buyer, and. not 
for an adequate price, che lands being oftimes worth more than the ſum in the com pe 
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NES There was the ſame equity for both: But this point was not decided. 
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18 5 to put him in poſſeſſion, and reſtrit him to a part of the lands, and produced her liferent 
8  faline, Ayſerered, The act of Patliament 1672, relates only to adjudications of the proper - 
ty of lands, where it allows to reſtrict the creditor to a proportion, but cannot take place 
7 the right craved to be adjudged is only a liferent, for then I mult have the whole, be- 
Kauſe if the liferenter die, tha adjudication in fo far as it was unpaid during the liferenter 93 
Meme periſhes, and ceaſes with it, aud he may loſe his money. The Preſident moved, 
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the 1 eſtri + u., "that "how long! be made punctual payme t, me Soul not 
zoble or zugment him, impe nt reſolutive, Clauſt, that if. he failed; he migbt 
L „et Lage dees thewhole, {and if it was incurred? They were ordained 
5 be farther heard thereon 3 but the Lor vat ons e nc e qui 
wen wen . Vat, zn June 16% EE OD OT ON 
--, 5m „ 'T &Lor adviſed: the logs ebat e cel Lumſden of Collmey:a d n 
read the cha ter granted by Gordon, elder and younger of Kirk- 
11 1 6nk both to be Diſponers jointly, and tobe bound in abſolute 
hey found it thay to the father, and Validated his right which was 
metly iniproven” by certification, and ſo that the father: right; was" Dail: than the 
wand colony 


ä 
eee e ee JouſlezoF W. 


Vid. 17th current. fs If 3 15 ; 
| of Woodcpck)-:as/-Faceor or the, patiſh of Dalray, 
pans. The Lords repelled his firſt reaſon of ſaſpenſion, 


_ *eodici}anditeſtan 
tte zd, biz, that the paſſive titles were not proven againſt him, ſeeing he proponed de- 


=” nd e e Lord - ob ey 190 K Dee: 2 16 gb. 8 9%; e ee i 4 . 


money, an ia Hickey and dem nor -4 | 


tho“ the Jen righs mignt be 3 probadle coloured title to de- 
* e 3 Ir 2 lee to free bim from reſtitution in 


35. effet the deccect was null for want of an activs title; ſeeing they proved by his oath that the 
ent were in his own hand, and deft by Vita at W As alſo repelled 


19 ; - "Fences without denying them; and acknowledged intromifion with his facher s writs :' And. 


+ Ante the 3d, that Robert Ingtis, the co-executor's, repreſentatives were 
pehied it alto, in reſpect it appeared, that Bailie Jouſſie, -the- defender's 


her: intromitted 


i EONS intromiſſion with the ſuperplus eſtate left in the codicil; and tho ir differed from 


TT count he had given in, yet his ſon contended that the'oath ought to be th 
DB er 8 Feng wer fordilig ence in cifepiling” the eee N n e. Is) 5 . r yer "= { by 
Dn Fal tits ohn irridg uf Beamern ind . Lol 0 e Nog! paying im 


flöbrfeſted for being at Bothwel · bridge in 1679, and whereto Lithgow being donatar he kad 


he Was debarred by the forfeited perſon's brother and tenants who refuſed to pay him, and 
8 could not remove them, becauſe the Earl had not given him a charter whereon he might 


| mals and duiies, and that Lithgow was in peaceable poſſeſſion before he denuded himſelf 
_ *by'that* diſpoſition,” and that Irving ſhould have continued that ſame poſſeſſon; therefore 
hep found it relevant to aſſoilzie 5 from being liable to pay him the rents, if he 
prove that he was in peaceable poſſeſſion of the lands, at the time of his diſponing to John 


te rents of ſuch of the lands as the Rebel's brother poſſeſſed by a right of wadſet, for that 
1 w a legal at leaſt v cclonrable ee to r on pier vr Fours ng it wan, * 2 


t called, they re- 


e rule of compt - 
fore the Lords declared, they would hear them at adviſing the gath: For an 


the rents of the forfeited Jands-of Auchinbay; "which belonged to one Fullerton, Who was 
_ "trgtifacted'with/John Irving, and diſponed thelands to him, and from which, Irving alledged, 


Udo bren! infeft; The Lords conſidered that Drumeoltran had been remiſs in purſuing for 


| ring. Some of che Lords thought it reaſonable, that Lithgow ſhould compt to him for 
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FS an an. The Lords only demurred on the 4th reaſon, that Bailie-Jouſli by his oath had not 
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1 ebe . Georpe Walon ing Janes Shelly . G act We b — 5 
N Merchant in Edinburgu. The Lords found it would ſtop all commerce if Mefrzants 5 8 


m Tetain'the price, on the prerence of offeringito'-prov e that the ware was inſufficient; 
3 1 aer they hade acquieſced in it, withour proteſting ot ans: it back, and had e it; 
For ze ao redbibitoria or quant1 minoris only tdoh place, where immediately — - 
"She" the infulliciency,” it was reclaimed againſt, and was yet extunt and andifpaled - 


of; ſer ytk 5 Paton : But reſerved his action for damages 3 Cheng; 

8 - the Cedenr, for ( my Ain enen r. obaccs, as accords. Pa ag. = 
* his oath, _ he 1010 by ſamples which were diſconform, or that he knew the 1 ency; - 
* 6. 1694. The 1 adviſed the probation in tlie concluded eauſe | * : 
. 'Eupham'Scort and George Winrham of Eymonth, her huſband, againſt Daniel zeviſen, 5 


WMWiier in 3 Wee ee wheteon be had e 1 decrett 
5 15 ulld un which ſhe had ranted im a bond of corr ation, was truly. a bond ; 
iin her father's charters taken out thereof,” and Me; Alexander, y's "mathe, tr 
5 1 dehoof, e The Lords ſound it proven by the deptlifions of: 
Scott, Robert Legett, and others, that it had, been à retired bond, nd found in Gee Ne: 
_ Hngron's charter-cheſt among orher papers, and delivrted by che ſald lin font 10 1 * 2 
= and therefore they reduced it, and declared the bond of corroba wi cranfation 
made chereen null. This was only carried by one vote and tho? it was 1 pr 6 wither: James 
Soott ku taken this bond, out of his:charter-theſt, yet it was not ſe clear E 
"ay cius fraudis andi be had acquired it for an eee en deb i: ing by: 
_ (Lands, Daniel's father in laz tho? wan! pe 0160 Al ; 
jam 9. 169 Arbruchell reported the the creditors of Lord 
5 8 aud the two Ladies. The Dor | he: dae n, 
dhe principal ſum of four thohſand merks, ng ing it was alledged to be SE SS 5 
uten virum et urorem; ſceing thete was no contract of marriage, and this 1 e On. 
ang in place of i it ; and ordained her to be ranked conform to the date of [Watſon's inteft- - Et 
Al 5 eee was her Truſtee? Aud as to the young Lady, preferred her ab to her qointure © _ 4 
„ WP forty- chalders of e the creditors diligenee: Bot as 40; her. ad. _ 
ditional proviſion'of: ten chalders more in 1687, found the creditors preferable.co-hertherein, © 
-utleſs ne can prove hat at the time her huſband had, a ſufficient: viſible: eſtate to pay all-his . 
__  _ rereditors, and che additional jointure eſide; and repelled that -alledgeanc ; proponed for 
1 er offering to fortify it, by proving it depended on two onerous cauſes,” : iz: the al. 
menting the children, andd the inlake of her principal jointure, which fell mort of che 410 
_ ehalders of vidual; for the Lords found ſhe could not can vel and contradict the narrative of 
mer own in which e for love and favour; and if her Jointure-lands did not 


8 — : * + F” = 
3 5 2 
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| _ pay! the foreſaid quantity of victual, *ſhemight have Kine therean, but cannot retaia and . 
1 : bene this additional right for making vp the mw. „ 


e Eoidem die.” Philiphaugh reported the ee of Edinburgh againſt Mr, John . „ 
ein Merchant, and Tackſman of the Cuſtoms on the wine; Who craved an abatement be- 5 
Leuuſe of the ſupervenient law taking it away, and the ſteriliry of the ſubje& which by fe. 
verilaccidents had failed. The Lords obſerving d clauſe in his tack, that in the firſt place 
the Town Council ſhould be Judges to him, they remitted him to apply to the Magi - 
Akrates, (tho' he had taken an inſtrument againſt them already, renouncing the tack, 
and offering to compt for his intromiſſions as collector, ) box 'relobved,; 1 OR: did not 
eule, to take the cognixance of it to themſel ves. 
Eedem die. Philliphaugh reported Elizabeth Fife, relict of Me, David- Gray | 
William Clerk Advocate, mentioned ↄth Feb. 1693. The Lords, having ordained: Mr. 
William to condeſcend on the damage ſuftained, thro! his not getting up from: Mr. David 
tlie grounds and warrants of Hogan's 2pptifing;. and he having accordingly given a conde- 
| ſertidence in ſeveral particulars ; the Lords repelled the ſame, in regard the compriſing 
 wronly led againſt Miller, a liferentrix, and Mr. William 3 ly bruik ed the liferent- 
lands during her life, (tho he aſcribed it to the gift of her eſcheat,) and that he had other 
3 to hù ve defended by, and yet he ſuffered certiſication to oor againſt them. 
Fanuc) 10. 1694. Arniſton reported the Earl of Dumfries againſt William Crawford 
of) Dalleagles : The queſtion was, whether the fine exacted by Dumfries as Sheriff, from 
+ Dilledghes, for his church irregularities, and proven by his diſcharge, was a preſent ground 
00 compenſation againſt Dalleagles's clear liquid bond to the Earl. Some were. for remit- 
ding the caſe to the commiſſion of Parliament, as incompetent to be judged by the Seſſion: 
Boer the plurality rejected the compenſation as not clear, in regard ſundry 8 aſe, 
/ whether the money belonged to Dumfties jure proprio as Sheriff, or only as Collector for 
the King, and comptable to his treaſury,” and if he had accompred for this or not, or if 
any ſhare of it for his encouragement ro execute the laws fell to himſelf; and if repetition 
of ſuch fines were allowed by theſreſeiſſory act, or only! in the caſe of _ donatars; and if 
3 compenfation was more favourable than repetition? Tbere being ſo many perplexed and 
8 oh * from it, tas Lords were induced to Foo the e as not 
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aus, 8 FRE ck a; | 3 "YN King's erſon, e 
553 8 dy the ee ee, and that che party might get a gilt of: i, from ' 
the Rigg. and chen it would! furniſh; ;a:plain ground of compenſation. , Wd SATO; 

Duden die. Hdcraig reported Dumbars:cora(Agnews/. The: Lords repelled edlen, 
char; it could not be.borh-execaced; at Edinburghand Galloway in ane da ; ſceing the 
1 abode: by the execution às true, and they might be in e Town of 9 85 ; 
_ thi? Galloway heritors, and there might haue been wo ſunimons - taken off the ſign onet, . op 
and the one fent-46/4hecountry/and. the other kept at EIT: Hut allowed hem, to © | 

x | propone'improbation by way of exception' if the- on eaſed: CC 
.  Hodem died cdaraig r re ee e to Benhalm, aglünſt Jean Scott, 5 
Newgrangeß relict of Sir Alexander Ogilvey. Tenge e by Scott i 
Benni s children of. the geo meiks owing to him, upon heritable ſecurity, by: Carne ggy : 
bf Pittarrpw, bein ;quarrelled.avinul-and vitiatey and filed up by another hand than-the 
w titer's, and ben he was on Heath · bed; the Lords before n the Weiter ane 
Wirneſſes £0- be ekainined ex Mio w hen the ere e ee blanks were filled 
1 up. N une Ba ra 1b 293 3Ie $4 CPL Hat - * 2 5 W 15 WE 3 1 . e A 
1 Soden . Hi Taig rep WLan. Daneing mate 8 2 of - 1 

= enk, again Beck, and the other Muſicians: er ae the: concert. of Mylick, 

_ craving tat they oughit: to be Horne by him before they could ſet up and exact money, 
= All ics was to inſpect and regplate all games and fpotts, and ſee that nothing im- 
moral or indecent hond be ultewed. The Lords having peruſe NM. Lenn's gift, they 
Found muſick indeed. contained in it, but that it was iniſert in that: clauſe anent Tragedies, 
8 dedtes, and other thestrienb [one where muſick is always: uſed, | as. alſo at puppet plays, 
but chat the Hberal ſcience. of inuſick itſeif was not comprehended in his _ . e 
EE ſceing Muſicians: were not fubject:ito:the Maſter of the revels abroad, where 

w Vetter known: than wih us ach chat be oniy uſed it to drain money with 

e . immoralities, if chen paid hiu mm. From WY 

as, die. eee adviſed ſome other points of the Tekin; mentioned 28 Nov. 

3, b E n Spenct and the contract · creditars of Sit William and Sir Alex 
unleſs it were inſtructed that Rutherford as Naſimith's Truſtee, 
9 pot | be lüften to probe that Naſmith was Bank rupt at the time when Ruther- - 
id poned to Nr, Alexander Dick, but they behoved alſo to. prove that Naſmith was hol- 
8 Aden n repute bankrupr'in 1641; when he made che firlt diſpotion 40 Rutherford, at leaſt, | 
| 3 8 that by that diſpoſition eee 15 — elf and er e de che interapti- 
Ss. e years preſcription'by Elizabeth. Spence's minority, the Lords found the mi- 

6 rity th c the preſc peton, cho! it was not of Ihe author's minority, but of a concredi - 

eral intereſt, and that in ſo as far: as-extcnded. to; preſerve tele 
right from preſeripton, and no further. %%% no er oor ddl 
ee TRY reported Walter. Porterfield: a againſt Sir Patrick Scott of Ancrort, 
who being chart ged on a bond by him to e Scott af Briſto, and aſſigned by 
bim co the ail Walter, he ſalpendad on this reaſon,” that he ſtobd cautioner in ſundry 
dle for the ſaid James, and had bis bönd of Relief, and ſo betioved to have retention. 
| ed, He was not diſtreſſed, and had a diſtinct ſecurity for telief of theſe. ſums. | The 
| Lieut: remembering: they had er retention to my Lord ee we Sir James 
Dockburms creditors om this grdund, they ſuſtainei Sir Patrick Scot's reaſon of ſuſpenſon, 
aA nc allowed him to retain for his own relief, he at Mee my 19 all. Fg col. 2 
lateral four e bed for theſe debts. Ne pe ties e „ W 

Eaddem die. Haleraig reported Williem King! aint George Seton of Barns, for ſome | 
e 'a houſe.-/ Barns allalged the decrect was truly in abſence, ſeeing the Pro- 
_ curator compearing had no mandate. An ſcvered, His producing writs relative to the Fauſe 
. =p a Wadde, : Replied, theſe writs were in bis hands upon another account. The 
Lords found it . tat he was his Oy: Rog nt ny: bed a man- 
date in'this cauſe. Eur cs 57 5 „ 4111 Wii ee . "ONE: 2 

 Eodem dis. Arniſton d Mr. Jary Scrym ur, Parſon of, Dundee, 291 Dr, 
Weymes, lately Principal. of St. ae .competing for che ſtipend of the firſt Miniſter of 
Dundee, which Mr. Hary claimed as ſtill Miniſter there; and the Lords thought the 
7 Church not Vacant the! pe had deſiſted to preach, ſeeing he was neither deprived by the 

Council nor any Church judicature But in regard it oe -alledged, | that tiabavit:; de jure 
Jus, in ſo far as he had taken 4 giſt of this ſtipend from the Privy Council.as vacant, and 
he alledged it was only to pre vent the application of others, who. were: ſecki itz arid 
would have put him to ſome trouble, the Lords, ordained! that act to be produced. 

Dedim die. Arbuchel reported Andrew Home Merchant agaioſt James Steell Vinrner, | 
 Jofigh ſpulzic of ſome goods out of his houſe; and whereon he craved his oath ix item. 
- The defence was, the goods. were my daughter's, and the matriage between you and her 
Ae ee, 1 85 and VOY _—_ eee ne _ to the rac and 9 8 
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3 40 cited 20th January 1632, Maccarttly'* : (bur in that caſe there was a diſpoſition, ) -and '/ 
EO oy — ett MaxwelFagainſt Dalſwiniton,” Where the Having of keys preſumed pro- 
= \except againſt maſters and Parents The Lord thought if his was rhe wife's ee 5 5 ALY 
10 N her para pharnalia, ber mot es nieddling therewith Was no pt.. 
® es 3 will r- to prove that he likewiſe! made uſe of that Cabinet to lay —_— 
money and: goads therein ; in which baſe they would faltiin it as 4 fpulzie, and give him 
i Juramentum i * e, But e infer che reſtitutio 5 ny 7 5 the value, and not INT 5 
5 "47 ofits. . e Los Sed _ 4 r 099" oy: e L des * 27 7005 1 e ot, 5 by | 
:! . Hows of Lint, mentioned fapre, = 
—... January 1693. The Lords thought: the nitodrion ande uf the affignation 10 Sir 199 5 1 
n mit ſufficient ro put Douglas of Luniſdeny the debtbor and heriter is mala fe té pry 7} 
4 theſe years aſſigned 4 Elizabeth Abe the Lady, and neee but laid hold 3 
that” alledgeance, that the Lady“s woduced-did dot proceed" upon payment of wo- — 
* ney for theſe" yeurs s aſſigued; the aſſignation was del and repute: as; payment, _— x 
Allowed in the dompt betwixt them: Me But they would not admit this to be proven by the £4 
| writer and witnelles in the diſcharge; but only by umiſden's oath to whom the diſcharge — 
ds granted) but permitted them to enfront; ia Wich the Lady: and the witnelles, to: refreſh | 
=... ne at the time Orbis deponing, if they thought fit 10 cite them for that effect. - 
0 Vit. Crocerig Tee er de, Willtum Ker, Director of the. V 
=”; burn of Humbie, on a decreet en him as oonfelled _  -: 
1 reponec tois oth very plaiible; viz: | Thar'at be 5 
flirſt term aſſigned he was (rs + keeping: the houſe,” tho he Was recovered before wn 
33 rhe circumduction; that che act was put up in che minute · book; not in Sir William's name, Fo, 
= but © in Nr. John Slack s name, and that before the decreet Mr: John Slack was dead, who 
5 cipal purſuer; albeit there Was alſo'-a'conclufion'3n" the ſummons at Sir Wil. . 
3 Jaw aut aro: that ne oughrito be relieved of that cautionry ; yet they thought fit to delay. = 
ct taking in the repört, All it Was tried if the parties wou fettle inthe terms of the rranſs 
Action Sir William had made with Slack; whereby hehad-componed the debt for mathe OR, 


|. half ſocing hie was the principal debtor's br, — 1 Lc - 
5 niece,” the Lady Livingſton, ps heir of line was nqt firſt | | 
| Interdidted,which'did nor ſeem ſo favorable a ee. 
Fa 12. 1694. The Lords adviſed George 8 0 5 er $ 
SE Eitof Home, wherein the Lords adhered! to their former interlo 


cles were an innovation of the firſt ena und tho? the 1 
ſonally bound for payment of the annuity of Leno Sterling, yet that 2 DIS: 
E was by the ſubſequent agreement only b bound to grant a real right ont of the lands of Ayton; e 
tho 10 non praſumitur: But, in regard he had not as yet given that inſeftment, they 
5 found the Earl perfonally liable for the bygones ſince the date of the contract in 1683, cv 
_ intime/coming:untithe offer the ſaid real ſecurity ; and that, in regard he has by his'oath - 
08 acknowledged” that he has poſſeſſed theſe lands, Da 500 merks per annum, and that = 
rights condeſtended on neither excluded himſelf from the poſſeſſion,” nor could have debar- - __ |} 
ted Kymergham'ifhe had been/infefr, ſeeing they are not real burdens affecting the lands of 
Ayton z and tho“ there, was a proviſion in-the'railzie, burdening! the heir with all the debts, 55 
Jet that did not make it real; and as for Muirie's bond, it was only conditionally 0 3 
did made pa) able in a year after Ayton the ranter's death, if ſo be had wanted heirs of his | 
_owh body; dur” ita off iis daughter ſucceeded; was ſerved heir, and poſſeſſed, and fo. the | 
bond was extinct, not being like a tailzie where the clauſe quibus deftcientibus has traflum 
_ temporis ſucęſſtvum, fo that quandocungue the heir fails, the net member of the tailzied ſuccef- 
| 'fion rakes place. Some moved; that the interlocutor making the Earl liable for bygones, 
mould only begin trom the time that Kymergham' performed his part of the articles, by de- 
 Hvering up the papers to my Lord; but they found there Was neither mera nor culpa on 
1 ham's part, and eo my Lord had . d. 8 the "WAN of boon: yu A1 imputet ; 
_ lines he had not required chem HT 
Eodem die. Sir Donald Bayn of Tulloch Parten a Toles bolinſt Roſs of Balnagowan, 
„ «a ſeveral of his tenants; he, by a! petitiön, thibud the Lords weuld grant him an edictal 
citation againſt the depredators, — be was content to cite Balnagowan himſelf perſon- 
ally, but for bis men, they ſkulked in the Highlands . ubi non erat tutus acceſſus, and that no 
_ Melſenger would undertake to execute it againſt them. The Lords conſidering if this were 
once granted, every one would pretend t the ſame neceſſity, and ſo there would be no more 
eltations to parties, either perſonally or at their dwelling houſes, in the Highlands, and that 
eitations at the next market · oroſs could not certiorate them; they refuſed the deſire of the 
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Trude 2 ſecond Wife, und children, yer theſe proviſions muſt be un and moderate; 
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, . doubled,” they found the father's dilpolmowof thirlands,>to his . firſt mar- 
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„ Eodem. die,” The” I d by Alexander N | | 
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Z this nullit / not fufficient ti lodſe or open the decteet . Vid. 26th Jan: 160 | 


co - Jau 19.1654." The” Lords adviſed"that great eauſe which had: lang d ded be- 
1 teen Mrs. Purdy and John Dalgardno, and Sir Patrick Maxwell of Sprinkell, yy 


* : p 
4 : — 4 þ- 2 F I 1 on o - * { * 6 1 


8 i 
% * 
* 
* : Ip 
\ » 
* 
* 
2 
Fn, 
Ss Fi 
[ 4 
7 MY. * 


as * TOY 8 © y * oy "JP . SA 
v * 6 - b N 7 1 SO OBO ; 
9 4 T4 RE Nr ET RY * 9 
5 . 0 Nl W : T's — 
en es . 
F 418 8 - = - 
oy . N 
* A 7 
** * J. N — * x * 6 4 5 5 1 1 5 F * 
9 - w * C Q E i A = 8 
: 8 8 ) OW A Ns, | 1 
1 * \ * © * * * - 
V P ” if or * * , . 1 A *, dy * 4 V5 ve a 1 
* . 2 4 * e 14 | 
755 4 $82 * 1 | * HT 4.1 # 3 
a * 7 . * a? - 7 7 4 
FS 24 en- oe . „ "IS OE: 
4 'y - * 5 25 7 1 
* + * S 4 . y 
, Io 
13 
WS Y 
2 


aa Maſterof i Mech, on en 


dere e en „ rs, ir wecs-coly Rs 

. 1 ie its exceſhive;cxorbirancies,” And the pf rality ee only 0 refirict' it. "Then 25 1 

r ug tothe. particulars,” the y found, ſeeing "Ke: Was out of 42 the time the | 1 

3 2 Was obtained, and re. Was held as 3 on high quantities libelled, viz, 1 

e ear rent of Smallhom and chapel gf Logan, ere was offered: W 8 I 

1 84 hat it was not worth L. 4 or L. 5. Sterling of yearly, rent; therefore they re- 2 
2 I: ee tie rent. Next, it was queſtioned who ſhould prove the rental, - and if - 46 

there mould be a conjundt; probation granted ? But the dl. ords preferred her 5 and, in'regard "T2 Wo 

31 ld-b difficalt: co:proye what rent the lands: paid the time of the decrect, being . 

2 cats ag And more, they allowed her to prove hat it had paid for ſeven years. vogethor | 7 

be” ine fine dhe decreet j but would not admit her to prove what it might pay in time 1 3 
8 becauſe tenants miglt be dealt with to take tacks for a great duiy on à back - bond 1455 

* allurance that it ſhould not be exacted, ſo that might be a falſe rule. As the Lords re- 1 

5 1 x the tent, ſo alſo as to the time: for tho” t was eutrected for iht a = "I 

EXD poſſeſion libelled againſt him,, and referred to his oath in abſence, and the 1 

1 CH aced. againſt him, yer it appeared from the pro action, that he ſtood only = al 

| Sothink in the dands, and they would not preſume he had any polletſhon-before _ - 

j , hr or title in his per ſon, and therefore reſtricted it to our vents; burt 


oft him; that the ſaid damage was done either by ee in 


5 * aherher Somer appriling in 1643, or Mr. Maxwell's voluntary right in 
ee ber whomit was alledged, that he had the firſt compleat right; being iufeft under 
Z _ his Great Seal before ny charge given to the ſuperior on: the appriſing. * Hnjwerl, 5 
ter he dennnciatioh of the lands to be appriſed, and much. more after the detreet of 
9 iling act, the lands were rendered litigious, ſo that the debtor -coutd not diſpuue t 

Voluntary right i in prejudioe of the prior comptiſer. But the tere p- 


j Adu, on che other hand, conſidering that our: law bad prefixed no preciſe time, betwixt and 


te hole. 24, Ton may charge the ſuperior to ſtop there. This Point 
_ the Lords proceeded to another ground. of preference. craved by Sprinkell el pints ves Purdy, 


hut only the Earl of Nithſdale, who was denuded. Anfeoered, The Earl was ſuperior 


F tie Lords, by plurality, found the charge null, ſeeing i it was not againſt. _ Earl, but only 


Laden die The Lords adviſed. the debuts between William Cleland Uher in the Aube | 
| quirk and David Falconer, and Allan; and conſequently the parallel caſe between Sir Wil- 
dam Hope, and Ramſay of Kirkland, &c. This was à reductiog of an. inhibition, becauſe 
not 3 at the market-croſs of Dalkeith, within, which Regality the lands diſponed, 
Feraved to be reduced by that inhibition, lay: ' Alledged, ' All that the Law requires is on- 
” y to execute at che eme where the party [beet dwells, as appears by the 264th 

a&.r597;; and if any has inhibired alſo at other marker-crofſes where the lands lay, it was 
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eng their own advantage, by e the Lieges to more pains and expences; and 
dat the intimation at the market - croſs was indeed no certioration of the Lieges, but their 


_ ouly ſecurity now lay in the re iſtration, introduced by the act of Parliament x 581. It was 
- anſwered, that no law prohibited executions at the ſeveral market · croſſes where the lands lay; 


kites preciſeſy required; and that: this was one of them, and that Craig, H „and all our 


went Lawyers were ot this opinion: And they cited many deciſions where it had been 
e, 1 in the * caſe of inhibirions, and in che N caſe of appriſings, an- 
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rect t for. the 400 merks. libelled againſt him for demoliſhing the houſes; . 2 
e "Them! Ke Lords entered on the conſideration which of the two rights: ere 


pie was negligent to complear/his right. and neither infeft himſelf, nor ebarged the ſu- 
|  - perior:r6 enter him within the legal, that the denunciation or appriſing could not be equi- | 
 walent in that caſe to an inhibition, toll incapacitate the debtor from all voluntary deeds. N 


0 priſer was.obliged to pre err 5 his diligence, therefore they 8 
0 decide this. important point ; for, a creditor appriſing for a ſmall ſum» a grest eſtate 
bis debtor, ſhall he, for obtaining himſclf infeft in that great barony, pay the ſuperior'a 

1 year's rent for that {mall debt? But they anſwer, 1m, Tou may nag leſs: een | 


5 en the charge you gave the ſaperior in 1652, a year after the ery is null; ice 
; had not charged Hay of Mains, who was then the true ſuperior, ſtanding publickly in- 


"a Led: the appriſing, and named in the allowance; and creditors cannot be put to ſuch 
 expiſcations as to ſearch out the true ſuperiors; and there was a probable ground here. Yer 8 


| » againilt his apparent heir, who Was not in poſſeſſion, and that they had not at any time 
E nee rectified the miſtake by charging the right lupe and therefore rreferri een, 
nd aſſoilazied from Purdie's reduction. "Os 


nt from any neceſlity of law, but ex ſuper abundanti, by cautious perſons, and:Meſſengers 
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. with anneceffary (formalities; and fo- expenſive, and therefotc: ſuſtained the inhibition as le. 
gal, being exccuted: So mee tanto where the perſon inbibited dwelt, tho) not execute 
„V the market · croſs here the lands lay And, of this are Sir George M*Kenzie, : 27] 
dei is en, and. Preſident Stair, Book + 4 fo. But ſeveral of the Lords differed, * 

__ thought ien great innovation, and ſurprizr, debording from the common ſantiments of for-. 
. ; þe Lawyers; and thought that an act of Sederumt might be made are a 
 _- charging theſe unnecellary! publications in time coming. but chat bygane finhihitions want. 

„ i: that ſulemnity ſhould have been found null. The Freſident moved 40 ot this ſpeciali. 
y inthe ineerlocutor, chat there was: novegiſter-kept for inbibitiuns in the or Dal 
eich, and that publications were not neceſ ary, but where repittere allo were. Bat che ZH 
„Lords not thinking this aiſolid;ground,//keeped it in the gemgral. Vid th Feb. * 
ann e Elli reported the Earl of Abendern eee 3 

tte Lorch adhered; to their farmer imeclocuror, - that Sur Robert Baird's: adjudic - 
5 Lon at Arthur Udneyis jus mariti of theſe was null, becanie“ Rrtbur 3 w - a 
4 thereto in his perſun: Iſobel Jack, the:proprietor; having -diſponed-theſe ſalmon. | = XL 
ing to Nobel Douglas her dan ughter z liferent, andtb-· se Udney ber * 
in fec, 2 ſeclufon.of Arthur and e ee and ie mien 
qua ualify ber donat ion in what terms ſhe thought fit: And whereas Sir Robert nlledged, that 
the right. of Arthur his debtor. reconvdicſced, becauſe the Earl of Aberdeen for his ei, = 
And to take away the grandcbild's rig raiſed a reduction; of Jas: diſpaſition te her 
po ER. bans orien tay and aftually-reduced it, . whereby the fer dame => 5 no = -: 
TY r's perſon, and conſequently;the:jurmaniti recurcad:to Arthur 1 


| ther Spoon, to whi 
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1 5 — avhiercinithe hat ONES "ro andichar, this. e Jama, betw int them and 
ES Seonge Lawſon! N ferchant in. —— a Wind renten of goducti- 
| en, 12; That: belongs Utdaey's dilytifriow 10 him, the, was lying at the horn at his inſtance, 
ddl ſ0 dy che uc of Parliament x624;;he:cauld- nat difpone to Aberdeen in prejndioe of bis 
3 But the Lords 2 eee Rhedaid. att of: Parliament only: relates 


= -was nor z creditor befare «Bur;/iingacga 2 of the: Lords thought 

'. -- _ bankwupt to ſell bis lands; they e reaſon to their deci 1 | 
= e e eſſect of the act af Parliament 1621, a 
3 3 he: repuee fuck 4 fil binder him 20 fell ao a thind pen, a. anh ratte 
RE. 1 1 price. 5 . Arten A ETSY 2 E090 IoHe 9. ina „C 

= - en ties. Philipbuip Ads tec Allen dad: Dyers gang the repreſentarves of 1 
=; 1 The Lords found; tho Patrick Steel had comp ꝓrtoceſs and defen lor | 
——— not havingproduced his intereſt. and by his oath it mow.uppeating that hertha not a total 
„ aſſignatiun an Mobers Deans, / but only owadfet whereof! the revarhan:was provided to 
dis. Margaret Maufd, therefore they found he came nnt fully in Robert (Dean's place to 
Z antraflictoriin:this proceſs, but that Dean's heirs-and\repreſamarives behoved to be 
eite, and;Mers; Mabldahe aan. en incidenter-if they pleaſed, char ee 
3 ny mighribe inthe fel. e e 
Eo 5 te... 


Arniſton reports the Duke: _ Lion an obe Boilie of hs Town — 
FF orrowtonnieſꝭ agaiuſt the Trades there · The queſtion was, if üpom the new 
A 40 a champs eren communication of trade do Burghs of Reg: and Ba- ® 
Traonies; accordingas+ they ſhonld agree with Mr. John Buchan, only:Merchant-traders | __ 7 
export and import are to be ſtented, or if all the Mechanics, ſuch as Taylors, Shoe-makers, IM 
ec. muſt aſſo bear a proportional ſhare in the tax; who alledged they were not concerned, 
ſeeing they had no benefit by the privilege of arade chat was communicate. Anſwered, 
It is be foreign trade that makes the bs pla flonriſh ; and if it were nat for that;refort and 
.. *  - eancaurſedf people, theſe Tradeſmen wauld not be” eagles; nor find encouragement 
tdttmhere z andſſo they muſt bear ia fharg of the burden, in the s Tradeſmen do in 
| - ,_ royal Borrows. The Lords having read the laſt clauſe uf that act of Parliament, ordaining 
aul Ptadets antothets e ee dene ere Rented, found the word other was not 
maerely iexegetick and ſuperfluous, and conſequently it cuuld ſignify none, nor be inte — 
fr any but Tradeſmen; and ſo found them liable, but not in an equal ſhare with 
ſl -. . chants, their concern being leſi and more remote; but found this would not extend to . 
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| 2 — The: Ex, repelled: the reaſon of ſuſpenſion, that:the Apprentice 
3 -gone do the King's flterg/ and ſoithe fre. was: not due to the Maſter; fond 
- found h mut relevant, mar rp in ee would: "be doe e e me 
f | "of, yes by 5 I Hes HA? | 
1 ee preſentat be rower eh of Charles „ 
_ hin ten days; "ot; s laon-asibeoonld. Sonner tun rengtn 3 and, it was pretended. 
1 0 under chat diſeaſe to his death. The : Commilſaries, before whom itowes - 
| fr "took a conjunct prob tion as eee tion, and found it Proven e 
5 | And adetſev: ail ed tho; Fort ret 1 at 
5 — . — man who could do theſe. acts of health, /;mightbaye entered 
olor corueris; and found che bond of preſentation forfcized, | 
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n -xcope ai nally the wit was improven, and wet 
| rifcaions in improbations, e — ui ages in abſence,” and for not prodafting - 
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DO but enter and — —ͤ— that then they might haye acces. 

| Bodem die- The Town of Edinburgh aud the Collage, agdinit Sir Donald Bayn of Tub 


Adair John Bayn iof Piccairly having mortiſied dN burſeries to Edinburgh lage, at 
ten pounds Sterling Na whereaf ſeveral years having run up in Sir Donald's: hand;unpaid; 
| the queſtion was, whether theſe bygone arrears ſhouſd be added to make the penſion of the 
= © te, or af it was nut fitter to make it a mortified ſtock and fund, whercon 
IM *rocretathind Burſer, at L. y or L. 8 Sterling Pe anne, ſeeing it would extend to that 
tho the Lords inclined to: tlus w by vote, they left tbe 
of theſe arrears to the Maſters of the College uf Edin 

was not in the Clerk's hands, ) that it it was” made 


dldated they wouldapply 
doubtediy wats to have the preſentation and patronage 

John Bayn, dhe fi a paper, per, leſt the nomination of Weis who dhould be: Patrons, to Sir John 

liſbet of Dirleton 


on death · bed, and filled up: after his deceaſe. There was 2 former interlocntor 
1 their taking the anne eee * the Lords were delired to reconſider 
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on a third party's lands, could be ereſtrdhed to a part of it, or if his adjndication behoved 
to be of the whole adjudication ſought tobe adjudged, being in cunſu, and the legal not ex- 
pied? Some thought, if the ſum in the firſt 
for which it was craved to be adj 
the Lords conſidering the inconveniencies that might follow, and that; this was not a clear 
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if ſo be the mortitication bore. 


eiche ul of che Burſers; but, if it bore asly to be or che Bures ule, ih Lords de- 
| it themſelves. Another queſtion was ſtarted, that Sir Donald un- 
of theſe -Burſers, becauſe Mr. 


© yr Sir William Bruce; and they moſt: partially filled up their oπνπn 
names therein, which could not be the defunct's meaning, 3 he would have mmatcdiow> 


Eon die. Iſobel Harper, relic of Nit. Walter; Staing „ againſt. Young: and Menus. 
_ 'Dheogſe was, if a creditor adjudging from: his debtor an adh adication which the debtor has 


judication was much greater than the ſum 
judged, then they might offer a progteſs and a part; yet 
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eigek ſum, e ea it, immedintaly out 
E __ MelviPs hand; and that it was ut atio brevis manu tho it was: _— Jang: pee 
5. — money and that ice having been Lees Treaſury, and to che Ning! Caſb⸗kre | 
1 ae Receiver, did not ſo innovate the- „but that Perth having received pre- 
=. cept for that individual ſum, he muſt repay it, becauſe of ae tener eee 8 
WE: 5 of 'Patliametir Whtich)x ted from the act /albo jurs:;. remember vin 
dente yovernme of C: 


ernment in 16 7% che Karl-af Callender,-a and aa re eXan f 8 = 
3 2 ic reſtore "ſums of money“ | . ot _ ys; 
SITE - thi Eartof Bramford, -bocaufe the ſame: was reſernded in ;Partiainent 
moren r min e., Vid. aud Pebruwty' 1694 

3 1 Rauen Ae. Thie Lords advſſed Sir Thomas A 10 ce E 
==: 5 ferable crocitors : of Cockburn „ 57 oy 
LO caries he had granted in March'1690/{on: the o | 
=. © —_ ging then — 997” whereonithey 
_ — mark were preferabſe t Sit Th bor wo: bt: vn Kar 
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1 2 aan 5 ſ0 that: 857 Thomas noeds- 3 ek 
Ts 2 doe ume oben he:granted;abeſe Dorette Anfeeored,. That 


| 3 AW 5 rY 
gaintt him 10991 eee 


was no diligence e — 22 Mol ar the time, but- very ings rg a 4 | 
| df hotnings; Se. "-Dhis'L 1 ere was no law yet 1 
ict 3 ; 8 1 be a a T1 ted: by a:notour bankrupt, in figa, & 
7 J c fee eng e rakes; ſenctuary inch -ſecing we had-no-ſtandard-whereby to 
2 . teacher and decharea — —— Mhereunto ſome of the - 
1 ; vettbecauſetthe'credravrs who g cor d rely ſa little: there 
1 on, kat they bergok-tlietaſelvesizo tl 0 le — by a hers, thought 
l b-” . was ec bs raj 5 45 e deed hen gave by him was to 
desen e | once bimro ranks His credirors in the Abbay, by par- 
3 aan eee and, Later one can roeuctdcopthar caſe, they thought all Abe creditors 
| „ 5 - Pits met puri puſu, he Lords were ſo r law in this = 
=: - named a"committe to prepart an at of Merunt, to fix when one is eto 
13 8 5 te! af in 
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rupt as thut ufter ward he enn do nothing that: ſhall ſubſiſt in preju - 
1 creditor, and chat xhe marches yy eee n. dale n every man may 
it, without leaving it at ae. rbitrime Judges. Vid. th Feb. A 
Blondie: Haleraig reported Cacnegy; againR Kinfawns/his:elder brother. The Lords 
2 de han en inert. cat inſpohion of dis Gallen aden and that ſummarily without 
proceſs; and that the inventary ſnould che made a to his: tutors, chat _ 
bopnehiounhutiwil: rhoy avdied «ig br fl. vt: 4 e 5 13 „„ 
wüde, dis. Tue Tu ef Edinburgh, and Captain Wood [cheir! Tackſman of the mpaſition 
_ of *thertwo® -perinies-on che pint of ale, againſt George Bag, and the other Brewers in 
=_— de Teide leads Leith. be l rd, — bound to de one anent the quanti- 
1 7 tes ot ale then vented withinthe-Pown's liberties; but here the Leith Tapſters had al- 
Fredy deponed that qudad theſe they ſhould not depone again; and that they may depone in 
= - terms, that their 5 brewings exceeded not ſuch a quantity, conform to the clauſe 
e of Privy: Countil;” ſeeing” they could not be poſitive for bygones: And ſound, tbe 
| ſeteing Waiters at the ports, or giving them billets, did nen ee __ bat that the 
Tons Tackfmen wight alfo put themtortheir oaths. 
oem die; David Allan againſt 1 Doctor Gordon, and e The eln of, the 
bord theugbtz that, if the competition had been anhy betwixt the children of the firſt and 
the ſecond marriage, the provifon of the tenement to thé heirs af the firſt marriage in the 
contract would have pd whey that heir, yet not ſo but the father being ſtill far, might give 
4 rational and moderate provifion out of it to a ſecond wife, or her children, in a ſecond 
. contract: But here it came to be the: caſo of 2 ſingular ſucceſſor, who had bona. fide. acquired 
1 3 the heir of the ſecond ar} ad * heir of the firſt e bad el, 
5 555 | 0 „ 
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13 
purchaſe, ſceing by the contract of marriage, / he Tow. the renexient provided id the = 


. 0 eben 1 aud his 1gnorautia jarii cogld. not excuſe Him... Some minded the 5 
Lk of che famous caſe of the three; faſter, ceconded by. Craig, 1. d. ccgſtone famin 25 5 
here che Le .diyided the tenement amongſt che. three ge o three feet mar- 3 


. 26 each of whom the father had provided I in their mother's contract matrimonial 5 


and-the Hke was moved here, chat the tenement mighs N led n 5 
1 Wattlages, but zt was derided ut fapra- J NO 
= 1} Farley 24. 1694.” The Lords adviſed the- farther. debate; 14 he cauſe berwe (Sir | 
* Alex ner” Barnet and James: Naſmythy, (mentioned 29th Dec. Es and N : 
5 f | 1 ho”, kk coming of : an appriimg into the pet on of an heir ſerved was an extinction, he be. 
; "vo g eam per ſond cum defunfo,. and ſo there is concurſus debiti at craditi, et con; yo 
, where it is not by a legal ride of a ter vice andi retour, but by a proceptis- eee — 
1 n'of the appriſed lands, that it was not equivalent to the being heir; for tho it 
5 2 — title, and gave him "aZjve right to the lands difponed, fo that 
4 heir. therein, ye it mas not. not an univerſal active title and e. > 
| , 8 Tank wat 0 . i 
bem 8 = ſs 
4 manu ti to £15; 
| 4 and if they had 
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petition; of rhe. rents of x $ $5 | 2 by. 
a 1 ch is good for 


perial act of Parliament a ing the ame? | 
yeone fruits confomed, bur alſo che: excenibion of la 


Fot, he would have ſucrarcd theit fruits, they having no ſuch ſpecia Op 1 bh 
im ach of Patllament, then it would only extend ad futurs, and not look . 2 r _ 
| e e it mould have proceeded on lies and. MAT» of - . e N 5 2 
i 2 v e bot could not it, being s rule, a fore de- oY 
A a7 —. 4. James mes Cha man, again is. bro er of the ſecond marriage, for reductiò bi 
of 4 diſchar ne had eee other's eoutrac of wertige, on mod and | 
"i that being in prifon for 100 merke, 2 father offered $0 liberate bim, if he woold | V8 
5 rant him that diſcharge, and 8 in the händs of a r he would. onl 1 be 
Ade it 1954 check, ene would let him rot in priſon. Aufertred, That bis dif- — 
- bas, beating ſums of ; 


barg , could hot be taken way by: witneſſes, e 1 
: LE -- Xing now dead, and he nt daring all-his life.” The Lords, upon report, found te 
5 tions ſtrong, and ont nad before anſwer, allowed the writer 11 Witneſſes to be 
Sed, what was the onerous cauſe of Jarman. and, what was the e e ä 
Then, and if the father pſed either threatuings or iſes; 38 alſo, allowed the defenders 3 
to aſtract the diſcharge and adminiculate its onerous cauſes 28 they mall think ft. . 
Ealem ie. James Crawford. of Morquhinny againſt Sir Thomas Kennedy. . ME 
Fern to be liberate, of bis ſud tack of the annexed Exciſe of Fife, wn. 
| wiſe.by the fupervenient law in 1693. impoling the additional exciſe of three pennies  , "if 
more on the pint of ale, the ſubject ſet in tack to him is couliderably diminiſhed, and the = 
deen ing given over by many, fo that he cannot raiſe the half of the tack- duty. Anſtoered, 
Ai necident ariſes from nb fact affd deed of mine, not dy my default, but by 2 Tauer benlente 
la, Which I could neither foreſee nor impede; and in . every deterioration of the 
beck does not libetate the tenant, but on : a total dexaſtation, ſuch as by water, or over- 
blowing, &c. for if they. loſe one year, they may. ga as much another. The Lords 
ſeemed all to be clear that it was no a total liberation and evacuating the 9 - 
3 it null: But they came to the ſecond qty; if it might be a ground for gi- = 
_  Vitg the ſubtackſmen an abatement, or deduction of their tack-duty.: And it was retnem- —_ 
- bered that in 1690, they ſuſtained the want of the ſubject to be a ground of defalcation, M - . -. 
the caſe of Robert Burnet,, Commiſſary of Peebles, who had ſet a tk of his quots of teſta- _ 
ments ; in regard in 1689, ee did not ſit. Bot the Lords conſidering that what. 
ever they gave down to the Ne the principal Tackſman would crave the fame = 
from the King. and that they would have no certain rule whereby to walk, in liquidating 
* ſhould be the eaſe, therefore they thought it more competent co.xemir it ro the Lords 1 
of the Treaſury and Exchequer, who ex gratia after trial might give them an eaſe, but the 
Le who were bound to ae by the ſtrict rules of Juſtice conld' not do it. 
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A Ch 8 ti of ©-Lincbilly . Home $i 8 vi. 
„ tene abſolute warrandice in a diſpoſition of 6x chalder of teinds, in x6 © 
" 145 of them was evicted, by Mr. Beton, Migiſter of reg by 4 deereck, of Aug. 
mentation of his ſtipend * Alledred, That warrandice of teinds could. never: nie, £0. War. 
_ raik-againt Miniſters, becauſe. they Rood naturally. affected. wich Htipends, ..2 6 nd, all. Knew 
their hazard, Spine, Lords chought; if they were bought g Fears Dach e (hich is 

- theme of teinds ſeitled by the act 1633, then, in regard of; abe Kale in the. price, „ 

it was evident he. bad taken his, hazard ef all the burdens; that, afterwards. —wight 
befal them ; but if he; paid a: full and adequace; price of, 10 05 3 Years eee 55 
_ Jands ſell; then he ſhould have regreſs: But theplorality (abſhraQtipg from, this.ivl Veal 
fung where warrandice was given for teinds, thak in, caſe of pre Jaws;” or au 

rations po Miez dels, chere gend be no recourle; but oni if che be. evicted 1 
= ef, the Tipo, or +0 defecrum an es bra ; NE enka aut 4 "MP 


2 Avehencoul; "86 the only; ae 


dee e . 5 70 in den 
vominaim in the wartar ye; and prauide ſpecialſy again in emen, eventum... Vid. 
_ Feb. 1695. e 0s. n ee he od 4 bY COPE We of on” hacks 108 2 
| = man 25. 1694. Andrat he nem Andras Bower againſt. R obert i itchel]:. . 
o leaped, That no execution could. paſs on a bond payable on demand,” by a charge of. 
1 ein firſt requiſirion- were ingdg, et Heat che fpney demanded, ſceing the requir- 
ing was the term of payment, and none could be charged hefore the term, for that Was to 
bee at exechtion. Ihe Lords found, that Wan 5 ivility-or good. manners, might oblige | 
4 man to, y'et-in-law-he needed. not advertiſe. th e ns zun eee 9 
5 was a ſufficient. demanding; and were o di with this triff ing 585 ce, that 
they recommended to the ee who heard — to modify expences, 0 | 
Penalty f the hond. 0919.4. 0 IDEs, ills; * e tac! woo: 1 Hl 7 
Foden die, Philiphangh teported the. Earl of Leven agaipſt ch - Coun 
5 b reof. be has. procured. 2 tack from 
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ad her tenants, for their teinds, wh 
into his hands, thro 3 5h, Epils Pacy . Alledged, 
charter from King Charles, bear Ami, and tho''t e King had not then any. right 
. 3 yet now e W 1, muſt, ;nccrels.'rp validate and fe Ttify her char. 
„ ter: Anſwered; r N wot have, been. caſt in Without adyverting, and the negl igence ; 
4 f Oy 0 Qfficers cannot/prejudpe bim! Neither Enew he What he was then giving 
away, nor had he right to them; ; and the Jus be cannot take place here, againſt, 5 
5 3 right given on knowledge, Land after the . teinds ee legally returns 4 0 | 
"© ; : TY ; Lhe Lc ds. preferred. the Earl, of, Le Leven's I bt, 373 1 35 8 r PRE: 4; 27 
5 5 aden die. Rankcilter, reported che children of WI Lam Robe rtlon, Merchagt in Eye-. 
. ©» *montly.; and their Tutors, againſt Home of K ee the price of ſome 8 their 
| _ Father furniſhed to. bim, when he was married * be 8 Sf of. ON free „ It was 
not delivered to his Factor, but his Lady's, and bs applied r. the girnels of Ayton, 3 
1 is intereſt Jure mariti having quickly. ceaſed 1 the py ſag) of, the ee the heir- _ 
waz who ſucceeded to the 1 Hh and got the benefit of theſe \ Feparations,, ought to pe 
hauodſe forthe lame, and.not bez dhe debt, hat being hg HE again yn OAPI. the mar- 
rige, The Lordsiconfidering} e annuity. out of the eſtate 9 Was lucratus, 
they found bim prime 4 1 Diable, veſe 2 Ih recourſe againſt the tao of Home, now the 
EET, ig, beir- male, to whom: it eventually provcd o be; in rem verſum; for they thought the 1 5 | 
5 5 not obliged to 5 Ain N. ; Here from the Lady, and to to. 5 
Als the timber, was applied; Which, could not be Juſtructe d. 11 being, now dead,; w choſe 
ah could have. UE thoſe. faith, be had followed, Wit, Veen fought, h 
JJ CO 93 of EL On TOR ph x2 . e 3; % Wit 
Fam 26, 694. 8 reported. D. vid rn N on to Nr. "Thomas! ane 
5 againſt Urquhart 77 Meldrum, on a bond of penſion hearing to be payable. during | 
Tamas 8, life. Allen ved, It, was: a mandate, and, expired with Meldrum, and he did 2 
8 e It was for bygone, ſervices; as well as to come; Ws had been 
FL bw ſuſtained; 85 3d Dec. 1661, Jamiſon. againſt. M*Leod;;, and in Sir John Niſbet of 
VDirletap's caſe againſt the Earl of Galloway, 3 Pitmedden's againſi the Earl of Winton, 
WH even after. 7 Were ae The Lords ee W had 10 its ne and 
ould not r rick i „ ha ip 5 
Eadem dies. Davidſon of Balnaoraig againſi-Alexander Lio ay. W be 18 found theſe 
"words of the partial receipt, declaring it was in part payment. of a greater ſum, behoved to be 
Alcribed in payment of the bond primo locoz and of the tack.- duty onſy in the next place, becauſe 
the victual i in the receipt was liquidate at a, far greater price. than the victual. Was modified 
go in the tack :. And, if the creditor had been aſked at the time, in payment of which of 
the- two ſums he took it, he would certainly. have anſwered for the bond, becauſe he had 
FAD e bound in l bur this W , Meter in the b. bg had a ne 5 
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e with ume. A 4n ; I ure 3 * vii i "thay at 
3 [1 1 f . 8K POR 1 einne 10 | "Ia 6 41 La 7 AFR e 9 0 e n 
bs 7 , Ehe caſe ef Naiper of Blach fbom a) Pw Ayton of 1 „ 
roth Jan laſt, ) w a3, farther: debatedy and they inffſted uon two more nullities, via that 
cee e on ares hferemrix's death 8 it was not libelſed, fo: it ji 
0:warcant frqa the iorlocutot ſubſcribed? 


on mining him liable in ieſe, and/that caurion was faung to reſtore if any more! e 

Cracken The 2d nylliry was, that he was not only ecemned to reſtore the: principal. e 
ußficten be him, out af the Earl of Tweddale's hand; bur alſolabe atinualrent of it fines - 

_ Fh6 tine he: received: * Woh: not ohly-wantedia-wartant from the ſummons and imer - 

Cunlos, but was aj juſt, unleſs y bad proven be had Nut it ont and gotten annualrent for it. 

r reſomed, and it was a necrſſary conſequence and the . 

' _ eo make-fych ——— 4 8 5 related to che dormallty of the decreet. Anſevered; 

Z "2 le Hitec it bona Side; by virtue of a tight then valid; and was not hound to, lend + 
py . "upon annualrent. The Lords fonnd this a nullity. I hen che debate atoſe whether. ſuch . 
mulliries did open the decfect, ſo as: to allow the parties to ſay what they 5 
the material juſtice of the decteet, or only chat the parc) might be allowed $0: fortify: and 
 Wminicvlate the defect; fot the Preſident alledged, if chat wert all the meaning of it, * 

de emedy che people had of Winning into decreets where they were truly ſeſed, by the 


mistake ef the Lo ds or othęrwiſe, would be altogether: evacuate. But at laſt the parties 
Maving this, agreed to enter on the material juſtice of the cauſe; Vid. zoth Feb. 169465 
: . nudry 21 2694. The execution! of a ſümmons. of : was quarralled in a „ 


non given in by Carnagie of Phineven, and the other-creditors of James Grimman, on this 
= that it was execute by: a mefſenger whõQ had not. qualified hiniſelf, by taking tbe 
Sali do King William,” which deprive d him ipſo falto, conform to the act of 8 
and for certiorating the lieges; the Lord Lyon had printed the: names of all the mef+ 
ken une had:qualified chemſelves, 
Vards e this not | ſufficient to annul the pattyis enecutidu, to hom there Was %% 
the being habit and repute a meſſenger being ſufffeient for him, much more the 
R walls: actualſy been a meſſenger}; unleſs they eu prove by che; parſucrs. oath, that. 


- Klyocne/ e purſue Wer ti and get him hed for icing withour- beii 
| qi ified. nne bets OOO ESP; ot i HG an of ahh. Its e 
Faust 31 1694. Pheſdo reported Janes deen and Famug): Wincam, ter bu x 
. Cochran of Ruchſoles. Ruchſoles Munning to implement his; hack-bo 
ing the 2800 merks for the compriſing diſponed to him by the, ſaid 
_ an” not procured a ſufficient right and diſpoſition the rec ſrum her 7 yew). blen 
Ab iat it was not the ſame nor equal in-ſabſtance with the firſt draught; in ſo far as 
Bors not warrandice from their authors, as well as their own facts and deeds. -dnfer 
= ino, Forreſt, the author had conſented. 2do, I bore ag olauſe that the debt 1 
= ing and unpaid, which explication imported: warrandice;againſt the author's deeds, * 
= That en erben mighe be owing, and yet incumbered with inhibitions on the: author's 
deeds. The Lords fqund there was no neceſſity of a ſpecifick: implement, and that. — 
wu ſition was equal in ſubſtance! with that in the back» bond, and ſo was: a pe 
© der liv? ollens; and repelled che other objections about the wirneſſes, chat they were = . 
known, 1 they offered to improve it as falſe; and thought it unneceſſary to determine 
8 the procuring her huſband's ſecond diſpoſition, after the day prefixed in tbe back- 
bond, vas recei veable, ſeeing the firſt point cleared all ; and ſeyerals thought, ſceing there 
Vos no irritaney, the failzie was ſtill purgeable, notwithſtanding of the elapſing of the Hays 
Aunheſs he condeſcended upon damage he had ſuſtained by the delay, which be could, not, - 
| Farther than that he apprehended. he had made an ill bargain; and was now: content. 8. be 
reg of it 3 but rer non erat integra, for he had bought in another appriſing from Catrin, 
Which ſtrengthened his right, and there were others offering to tranſact with hers. when-he - 
ous this-appriſing from her, and ſo there was no more locks Penitentiee. 1; | 
'*Eogem die. *Merfington reported Bailie/Grabam againſt Stephen Arnald i in Roan;- V "The 
* Lands found his letter bearing a mandate and commiſſion to buy a ſhip very ſerimp ;. 321 Fat 
_- conſidering the mercatorian ſtile, | they ſuſtained it, being; conjoyned with Graham's prov- 
wy” that Arnald in proſecution: of that letter, obtained a paſs to the ſhip (licenſing it to, trade 
to France) from the Marquiſs de Seignelay, the F rench Secretary; becauſe the letter bare 
more than a naked purpoſe and reſolution to enter into a Society: trade; but was condition- 
Aly conceived. if he could procure a paſs: Therefore the Lords allowed them to prove, 
det he ſent them a paſs accordingly, Which was a farther ratiſication of the bargain; but 


reſerved thir two points to conſidered at the adviſing. i me, If Arnald's chuſing Edward 


|. Marorybinks, was lo e as Aae he could not Tabak x nor aſſume bis 55 | 
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1 „ difpplc 1. cen, and which diſpaſition-b ore no by 1 1 The Lords 
1 1 | Food, eig they Had examined him upon all, and that he confeſſed no. ineromiſſion- 9 515.2 


I "oor to his father's death, they would not now+oblige him to produce the ſaid „ "<5 
1 2 cho in che proceſs Ges the e e Arg had by cheir interlpeutor appointed DOES Ss ng 
1 A 4 it. 1 ; h 12717 ; 5 COPE woe? 7 OI 75 | N ag *: gs : 
Faden die.” Phillighaugh 3 Rofl of Auchlaſſan againſt — . of Dots, 0 0 

E ©. " was decerned do pay a ſum contained in 4 bond due to Captain Roſs, „„ 
Auchloſſan had now: right The Marquis ſuſpends on this xeaſon,-that he had raiſed imm 
En of che bond, the ground of the decreet. The Lorgs would e * „„ 
8 r e but reſerved the Marquis '$improbation, as accords. DI 
Eadem die. Hlcraig ceparted James Cleland, Merchant in Edinburgh, 0 Mr. James „ 
1 Culloch of Pilton- The Lords found Qleland's jafiſting on Mr. James's promiſe of pay. 

MY ment, did nothinder, but that in another proceſs he migin.. purſue a cognition of the debr, 5 
EE | hes ging. e ele, vod en Palins n ebe s 9 NEO. him out of f "=p 
e 5 erg reporta Mr. hogs Craighead againſt dar are. 8 2 

NY "as marriage the obliged herſelf.to give him double of what ſhe ſhould . beſtow. © © 
| _. . bn any other of her nephews or nieces; and for proving ſhe had given a nephev/ 300 1 
merks be produced a lettet under her hand, and from thence. concluded chat he might be 
decorned to pay him 6000 merks. Alledged,; The letter was not probative, and was W 
_ from her by this very purſuer, to, trepan ber, Fc. The Lords conſidered that among 
„Nerrbants, miſſives made great t faith, but in regard-of the circumſtances here; they would 

not ſuſtain it per ſe probative; but allowed the purſuer, before anſwer, to 5 

| byproving ths writs rofinhs matter of fact averted in the letter, and the - defends 

' prove the manner how it was procured from her, ond mich deſigned by jt. 
Eodem die. Mr. James Moir, Miniſter at Fraferſburgh, againſt the Lord Sem! — 
l of Techmuiry, and his other patiſnoners. The Lens fend, har; the OS: 

| beſtowed by the Miniſter in repairing his Manſe, was not dehitum: fundi, and affected none 
but che heritors and poſſeſſors at that time, and not ſingular” ſucceſſors, as was found 8th 
1 3 1670, Mr. Lawrence Charteris; and found his right ta foggage and graſs, Was ann 
annual preſtation thet could far leſs deſcend. to ſingular ſucceſſors 3 but demurred a little „ 
my Lord Salton could be e re in the! . on bis grand: 


b Philoreh*s "ro . * 
er | againſt Colin Can mpbell,. Sheriff Clerk: of Amelie, 


Bodem die. Chatles Mackeue 

> Lords found, where one had made two difporions, he who had the ſecond could not re- 

- duce the firſt on the act of Parl. 1621, alledging that be was: ol al being. a ſtranger, . 
auc the firſt was inter conjunttas - perſonas, and ſo preſumed to be without an onerous cauſe, 
[unleſs it were aliunde proven than by the narrative of the n ſeeing the firſt could 
not be ſaid to be done in defraud of the ſeeond right, Which was not then in being, and 
the act of Parliament is only competent to an anterior, and not to & poſterior creditor; 
and the deciſions 12th Feb. 1669, Pot; 2d July 167 3. Street 5 Ach Dec. 1673, Ried; 5 
and 24th Jan. 1677, Blair; were in the cal of n, hnwetion on; ee could | 
. be o qualified here. „ e 

February 3. 1694. In the cg e ted by „Jahn Maitland 9 5 Sir Robert Min, 

3 and Sir George Hamilton of Barnton, Adee the 3 had adviſed his oath, and were li- 
13 him, the purſyers offered to aliment him. The Lords refuſed their offer. 10, 
Becauſe it ſhould have been proponed at the litiſconteſtation. But of this many doubted. 
© 2do, That it did not appear he had made any fraudulent l and all the diſpoſi- 
tions he had given were only to thir purſuers themſelves ; and in Murray of Keilor's caſe, | 
and ſome others, the Lords admitted the offer of alimenting only for a time, till they could 
, Gave what rights and conveyances the bankrupt had made to his creditors prejudice, __ 

_ February*6. 1694. The Lords adviſed the laſt point of the debate, between Elizabeth | 
Poe and the other children of Monſwal, e the Duke of Queenſberry, whether the 
payment of the price of the lands made by him to the ſeveral creditors was dena fide, and 
ought ſo to exoner him, as that. ſhe muſt recur againſt them; or if the Duke ſhould be 
al liable to her, and have repetition againſt them upon the warrandice of their 
feveral diſpoſitions to him? And the Lords now altered their former  interlocutor, |, 

- Finding ſhe-had immediate acceſs againſt the Duke for that part of the price whereto ſhe 
was preferred; and found the Duke was in bona fide to pay, ſeeing he had raiſed a mul- 
tiply poinding, 2 and was preferred for his own debt, and the reſt of the creditors were 
ranked, and he had paid them conform to their ranking, and this decreet was not quar- 
relled for ſome time; and the caſe of Montgomery contra William Wallace, 19th July 
1662, was cited; and the Lords remembered that laſt Winter, in James Reddock's pur- 
ſuit contra the Lady S the Land ſuſtained voie e 20s in e terms of their 
| Hack-bond as bona * made ix M4; a 
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,  -  Eoidem de. Andrew Hunter of Dodds contra John'Seot of Comiſton, mentiqned zt 
Dec. 169, The Lords were much ſtraitned with the decreet in foro, and refuſed ro 
Ioceoſe, it unlſs Comiiton:contdeſcendedion ſome other, nullities; and found it was not an 
error mmcalculo about the price,” bat that it dipped in cauſa, Whether he was accountable * 
tor the total pricehe paid for the whole lands bought from Morphy, or only for the price 

ol the lands of Canterlanc, Se. contained in che firſt bargain, and to Which the donatars 
black bond telated ; ſeeing che medium on which Dodd's cra ted to wake Comiſton liabe 
I ws, that Crigie's cautionfſes for his brother Morphy were brought in tertio loco in that 
blicke bond, of Which cautionry Dodd's debt was one: And on the other hand it 1 
aue for DoJds, that Comiſton ought tö account for the whole price, ſeeing he inſtructed 
ttt the whoſe lands held of the King, and fo all the mails and duties fell under the gift of 
> liferent-eſcheatzriphr, and ſo che denatar having only conſentad to Comiſton's firſt pufchaſe, 
ba could quarrel alh his ſubſequent acquiſitions, and make him implement che back - bond in 
bt the order of 'pryment therein ſet down. Fd. 2 rg YR NE a CET 
Eon die. Thomas Ogilvie of Cordauch againſt James Ogilvie of Newton of Beller. 
ty, and Alexander Ogilvie of Pool. This was a reductieef a diſpoßtion, on this ground, 
ttäat it was only conditional; by one brother to another, Wirhout adequate onerous cauſes, 
an onſy to take eſfeck if che diſponer mould die without children; and ſo the conception of 
.'.  * the dauſe was alledged to be füſpenſive; that che dominion and property was not conveyed 
© rillit- appeared that the condition did not exiſt ; and being only of the nature of a tailzie, 
aul deſtination of a ſubſtitution, it did not ſo diveſt the diſponer, but he 'might-contract 
debt, andthereafter do other rational deeds to aſſect theſe lands. Bur the Lords having read and 
„ _  confidere@thediſpdſition, they found it conceived in feſolutive terms, viz. that if the diſ- 
poet ſhould have children of his on __ then the diſpoſition- ſhould! be void and null; 
Ang found any debt be contracted afterward -could not affect that land; and therefore redu- 
ce the adjudicatiens led thereon for the fame; tho' ſundry thought it was not the diſponer's 
mesa ſo 10 incapacitate himſelf, but only the ignorance of the Writer who ſtrained it 


* 


in that manner, not knowing the difference betwixt the two clauſess. 


— 7 * 


dun ie. | Between James Scot of Bow pill and Andrew Ker af Lirtledean, in a compt 
And reckoning for the tack duty: The queſtion was, on whom the doſs or hazard of the by- 
\  _ gonereſts I ing in ehe tenant's hands ſhould fall, ſeeing Littledean bad dilpoffeſſed bim be- 
⁰ꝶ Ta expiration of his rack, and arreſted the rents, and cauſed the tenants ſuſpend againſt 
„ Bowhill, and ſo he was bindered in the upliſting of them. by Littledean himſelf.*, The Lords 
[having confidered that che refts-gizven uß by Bowhill as wing were very large, viz. L. gooo 
Scots; and that 5% d years long preceeding his! being diſpoſſeſt, he was in mora, not having 
hs  - tempeſſive ſought"them in, they found-he Cught 10 have allowance of the reſts due the twe 
- - * Iimmedate Fears precceching his diſpoſſeſſion, and that theſe behoved. to fall upon Littledean, 
peisceeding years, that theſe behovedto fall to Bowhill's own ſhare, and he liable to compt 
for them; as alſo for hat he was in the natural poſſeſſion of, and had in mains: And found 


to the poſſeſnion, to bis bygone reſts, to exoner Bowhill pro tante, and not to his current 
dent; and for chat effect drdained his diſcharges to be produced, that it might appear for what 
poo TW... 
|, = Eodem die. The caſe berween Blair and obel Mitchell, his aſſigney, againſt Patrick An- 
+ derfenin Perth was reported, The Lords found the clauſe in the contract of marriage, pro- 
vicding all goods, moveable and immo veable, to the longeſt liver, comprehended the heritable 
pn fL. 1 


„„ "100 Scots whereupon” infeftment had followed, ſeeing with us, ſums heritably 
ſeeufed were-repme inter immobilia, an 


| and we had not received that diſtinQtion.made'in the com- 

mon law of three ſpecies, bona mobilin et immobilia, et nomina debitorum. And as to the ſecond 
| defence, that the beboved to be ſerved: heir of proviſion to her huſband, ere ſhe could 
have fight to the ſum. The Lords found the needed not, becauſe. the words ran that it 
mould fall and be diſpoſed of by rhe ſurviver; but ſeeing the debitor Was the defunct's ne- 
ple, and neareſt of Kin, the Lords allowed him either to give her a precept of clare conſtat, 
whereon the might be infeft, and then renounce, or that ſhe grant him a diſpoſition with 


* 
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- 4 


Dioden die. The executors of George Brown of Horn againſt Davidſon of Balgay. The 
Lords repelled the firſt two objections againſt the compenſation, and found it was material- 
Iy inter ea ſdem perſonas, and was liquid; but ſuſtained the laſt. ground urged againſt the com- 

penſation, biz. that it was proponed poſt ſententiam, contrary to the act of Parl. 1592, al- 

4 beit ie was proponed in the former decreet, and there repelled 1d ordine; which the Lords 
interpreted not to found a compenſation in a ſuſpenſion of that decreet, but that it might be 
free to them to infift in it by way of action. There were like wiſe ſundry nullities proponed 
againlt the doereet itſelf, againſt which/the compenſation was ſought; ſuch as, that the com - 
miiſſion for ſelling the Gloves at Queens-bridge, with the confeſſion of the party as to the 
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ure; and 'tho' the father-may diſown ſuch a flagitious ſon, ſo as to exhereditate him, (farther 
than to aliment him,) and may give it to another; vet the Lords thought this could. not 
—_ | hinder him te ſeek exhibition of the contracc. 3 
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the com penlation boc loco, there was no need of deciding thir nulſities. 


| ſeeing that 
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| Miniſter,” and Lindſay of Mains, about the vacant ſtipend 
preſenting as patron made it a 


DVDadlem die. Anſtruther reported Sir Thomas Stewart of Gairatulty's reduction of Thomas 
_ Young's decreet; Hiquidating the damage by Gairntulty's . ſelling other oak woods during 
che time theirs was cutting, contrary te a clauſe in their contract, and for his taking away 


- rſundry-of the trees to his on uſe. The Lords would not looſe: the decreet now after 15 years, 


* 


I thought it unreafonable to enter upon decteets after ſo long a time, when Mackonachy (o 
Wem theſeparate bargain was made,) was now. dead. F ᷑ꝶ Wen ts 
Eoadem die. Grey of Crighie againſt Udny of Aucherallon 
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ELTodem die. In the competition between ahe College of Glaſgew, and Mr. James Wilſenn 

„the Lords found the Biſhop's 
0 patronate, but not a patrimonial menſal kirk, to fall under 
the exception of the act of Parl. 168 f, anent the diſpoſal of vacant ſtipends to the univerlicies; 
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Diodem did. Patrick Bell, merchant in Glaſgow, 


in the diſponer poſſeſſed, after deduction of purging incumbrances and other real burdens af. 
Eodem die. Mr William Irvine againſt John Irvine of Drumcoltran, his father. The 
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they affoilzied Gordon. Some were for examining Birrel, to ſee what he did with the mo- 
niney, but it was repreſented that he was deddz. F 


Fourteen dollars he had given him in 1 
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 -  _and&not foreſeen nor meant by the ſaid act of Parliament, and therefore that ſuch vacancies 
did not belong to the College of Glaſgow; and that Mr. Wilſon proving be ſerved at that 


Frirk after the 13th of April 1689, (which was the date of the proelamation of the meeting 


of Eſtates,) he had right to that half year's ſtipend. 


* * 


Ferbrua . 1694. Arbruchell reported the caſe of Stewart againſt Gordon, for repaying 
683, (when priſoner. in the Cannongate Tolbooth fr 
the Jaylors ſervants, and that tho he was once down the Tolbooth ſtairs, yet by his con- 
«trivancehe'was retaken, and ſent to America, and now returned. The libel-being referred 
to Gordon's oath, he deponed that he got the money, but gave it to Birrel the-Turakey, __ 

and diſpoſed of none of it;; that the purſuer was indeed ſeized on ere h 
ſceape, but not by-his means, or diſcovery an 
him liable on this oath, which decreet he ſuſpent 


nel. Some of the Lords were for fndin 
the letters orderly proceeded, not ſo much on his osth, that. it was an extrinſick quali 


« 


that he gave away the money, and that it came not to his uſe, as that it was an unlawful + 
Action to take a bribe to let a priſoner eſcape; but the plurality found, where there was 
turpitude er parte «utriuſque, potior eſt conditio paſſidentis; that the libel being only proven 
by his oath; you cannot divide the ſame, but take it complexly as it ſtands; and therefore 


- f * 
x . ; 


remit none but theſe which were undiſpoſed on; and found none could be liable for them but 


only the heritors and poſſeſſors for the reſpective years in which they were acclaimed, they 


not being debita fundi, but only frufuum : but in regard there was yet 600 merks of the price 
in the buyer's hand, allowed the diſponer to be cited incidenter in this proceſs, to anſwer why 
a part of the ſaid price ſhould not be made forthcoming for the annuities of theſe years where- 
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bad revoked, or intented a reduction of it, intra annos uliles: An 


* 


Lords found it no ſufficient probation of majority, that at the time of his ſubſcribing the 


charge to his father he was laureat, and paſt the College, and had been at a writer's 
chamber; and therefore allowed him to prove his minority, he . inſtructing tbat he 
found it was not ſo 
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ceived for them, are only proven by the aſſertion of the Clerk, extracter of the 
without any other adminicle in write; and that the BECAUSE of the decreet 
bore, in regard the defender refuſed to ſubſcribe a ſubmiſſion; but ſeeing the Lords repelled. 


being in 1679; and did not think it a-nullity-that his oath of calumny was not fadviſed, =* 
| does not hinder the party to uſe another probation; and tho) his mandate in a: 
way cartyiig of the trees was bot proven by his-vath, ( 4s it was, ſoltained to he ſo proven 
by che act oftitiſconteſtation,) ſeeing the warrant arole e cvidentia facli, from the teſtimonies 
of the witnefſes who-proved-that the«trees were brought to his own houſe: And the Lords 


, and. Sir Richard Maitland ff 
pPaitrichie. The Lords found; tho the: father wastſtill 'alive, andꝭthe ſon a profligate deba n. 
Thee, that he or Crighie as aſſigney might purſue exhibition of his mother's contract of marri- | 5 

age, that he might ſee what was provaded to the bairns or heirs: of the marriage. For tbe“ 
1 one may ſell his apparency of ſucceſſion, even while his father or other, predeceſſor is a- 


— 


. * 


200 e had made his full e- 
y manner of way. The Bailies had found 


againſt William Colquhon of Craigton. 
The Lords found the King's commiſſion to the Earl-of Loudon to ſell the annuites was not 
reſtrictive, that they ſhould be only; ſold to heritors and liferenters, but even to them who 
nad no intereſt in the land, bearing the words et aliis; and that thir annuities are not diſcharged | 
by by the act of Grace in 1673, ſeeing they were diſponed before it; and that the King could 
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but found the vacaney occaſioned by the rabble's thruſting out miniſters was caſus incogitatus, 
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and lawyers think the impeaſer eitonted, that Way aer bannt in computarianem' {rgitime res in 
8 ka hbich the father left to the getermination af ii end 
with horning, o meet and give their opiniq 


ceellatiasem bonorum, As de the 500m 
tze Led ordained chem-to be bar 
WES; quoad the laſt artiels of his ſharé 0 f his: 


which. never took efleck, bat cwauied; ſo that che marriage as not merely the, term of 
Ps payment, but the term of exiſtence af the obligstian. Anſinened, There was bititution 
A bond of previſſon, for tho it was nat payable to her till after her Marriage, 
3 Pet it bore, thatfailing of her it mould fall to her brother, Where Abe clzüſg of. her Marriage 
3 N repeated; and in pupillar ſubſtitutions, the ſubliizate took place the the inftitute did 
8 5 5 The Lords thought the clauſe dubious, but in regard the father; was alive, they al. 
N - wiv him to depone what. was his meaning, Whether his ſons ſbould ſuccced to this po Portion 
1 of cheir ſiſter's in caſe of her being married, og:yuendatungun; for tho? ſhe had difponed it „ 
5 85 her contract, yet if the matriage had diffolved within Ihe year, it would have. eee the 
"1 77 1 dubſkitates. See Dury FF Jan. 8 EAN: and A d Feb; 167. 7» Belſhes. %S 
1 5 | adm die. ., Se and Margaret Boyds aantea the wo of Kitmamnock, their | 
3 1 The Lords ſuſtained their;cxhibicion: tor production of the bond. of 
Ven by their brother; aud medio tempore, during th t dependence of the proceſs. ROS 
the ent o the fams therein contained for an wlim Ky without determining the . 
ner point, how far elder E e ebe naturs to aliment their. younger brothers | 
| 666i rs. And, in the Earl's reduvi mW debated, how far thir bonds of 
- roviſions maybe quarrelled ; as g ranted- in en, nin wr Sou «father Had a faculty to 
burden the lands, which he made no nſe of ; Abdi is mivape fo perſonal, that his ſon, the 
. e Trl: cab nor make f it the onerous cauſe. of granting thir bonds? TRE Eh 


” 
 -— 


5 . found Gordonſton was mar ara 4 — to Major Wood's: bond of cautionry for 
her huſband in the firſt ſuſpenſion, ſeeing the bo d. of corrobogation-ſhe had given 10 Gor- 
don ſton ſince her huſband's death wi . to that bond of cautionry, nor an acceſ- 
ſoty ſecurity thereto, in contemplation whereof the had Keri Some urged, that Gor- 
| +donſton had componed. with Major eee and the charge was for Wood's; behoof ; and fo, 
competent W Go oa Son, Hp might en Mo ens but the 

x: Loi Aeeideg at e . 9 JJ ae - ts p45 
_ * Bodom die, The Lords, on A did Again res eier the rat 1 
Wilm Cleland and David Falconer, mentioned 19th [Januar 1694, path 4 '@ fuller hench | 
'___ "than formerly, (there being preſent zu ee Chanceltor, apd two Extraordinary); 
Aud ſepen Ordinary Lords being for Gaſtaining.s the infübition as valid, and ſufficiently exe- 
„ . being at tie market · croſs where the party inhibited d welt, and tegiſtrated in the 
eral Jegiſter;; and five Ordinary, with the two extraordinar Lords, thinking the inhi- 
 "birion null, in regard it was not publiſhed alſo at the market · croſs of Dalkeith, within which | 
e the lands lay; it came to che Chancellor's caſting. vote, Who determined the cauſe 
An favours of the inhibition. At whiec interlocutor there was a great outcry. alledging i it 
was an innovation of a general cuſtom, and that it ould have been left to a parliament; and 
Others thinking the lau required no more than: publication at the market · eroſs where the 
party dwells, chey were nat for allowing Meſſengers in order ta get more payment, to lay 

+ an unnecelſary. burden on che 

attered July 86, 1694. 0 
- February 8. 1694. Rankicles reported 2 55 Smith, e to Grier $ e and 


merks in Sir Robert Laurie of Maxwelton's hands, was: heritable, and fell not under the 


ſonal, nor alter the nature of the right; but found the bygone annualrents which the rebel 
himſelf would have had, fell to the donatar: But found, if the two Merchants, leſed by 
_. their two Apprentices, proved that they had ſtolen goods from them, either by the proba- 
lion already adduced before the Bailies of Te or, otherwiſe, then the Merchants 
„„ affect this heritable ſum, by adjudging or arreſting, for reparation:- of their damage, 
„ they would allow chem their Juramentum in litem in this caſe, as well as in a ſpulzie: 
And, as to the wife, Chriſtian Bep's intereſt; found that the aſſignation given to the ſaid ſum 
93 by Martin Beg ber brother was not to be regarded, ſeeing he had emitted a Sons declara-. 
tion, that his name was filled up in the bond merely in truſt for Grier's beh and he had 
no intereſt in it, which' was only to be credited, and not his laſt aſſignation. 
.  -Eodem die. The Trades of the Canongate contra the heritors of Brughton, and 56 ans 
*Trivlos dwelling i in that Regality. There were mutual declarators, one of privileges, 
5 diner 7 e and 9 e from acknowledging © as ee of the Canon- 


\ 
* ö | 3 9 
9 9 a 1 * „ 


1 And 5 
. filtet's.poutivn-of 2000 merks/.46 was argued.abat. be 
„ of pay inchtf being her martiage, and ſhe Aying yamarried,. it was a e e * 


Forte, e that introns: A den 4 on Shy deciſion 


Alloy and Grier contre Chriſtian Beg, relict af Grier,” The Lords found the ſum of 800; 
Etſcheat; for, tho it was in truſt; and under a back bond, yet it did not render it per- 
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5 5 Fs 7 
3 8 it to Ks Borden Are of tlie R * N of theit ſtars ind Ta, * 5 0 
* = ey . ſave en by the 'Dencons of the "Canon - 
5 For they thoup was only eraved/r6 e or exa@ing money from them, | "el 
Ae the deſign of Incorporations was good'y vez; that Tradeſmen" mould be anfwerable 


for the full I of f their work, d that do not extortion the lie exorbitant 
Prices: And found the ack of W nbd 


-anefitconduion of ee om Telated - 
_ Ry to Wrights and Maſons. Some urged that chert might be u con) 


io prove cuſtom of poſſeſſion; 5 bar che Lords thought if there bad been any: fuch uſe; it was 5 1 
not to be encouraged 5” in#to mak un ds befote-anfwer would keep them dil en a: "3 
BS iy , and pur then to great charges. eee F212 5 25 (IG #795: 55 155 15 
. Euden Ar. Pheſde reported William Menzies, Bellie of Exinbur a 
"My "Hay 3 3 who offered to prove by witnelſes,! that an — de id a debt was 
Ang | pink beſide” dhe defunct the time of his docenſe,” and led up fince. Anſwered, By'1 
e hat this Mipnatii being bis own evideit, given him ia payment of a crue debt. md - 
© now in his own hands, it Tanner” be taken from him but by his oath or write. The Lords 
 conlidered, that if the ſubſcriber of the aſlgnation were alive, he might be examined 5 but, 7 
i regard he was dend, they allowed witaelſes to depone Lune inde before anfterer, how chat - 45 
"ally nation 0 jarte -chelt, und on all other wire un % | 5 75 2 
Bo „ Pheſdo” repor e Counteſs of Kincarden, ni Comment: of Bonkard, 
85 hefalt-pans nod ſet to John Marjeribanks, be and bis x e Jonny 
a Wk Werber. not eee dann. diol ciden 8 
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ords, 8 by hs kb only ain ere © b ho 
'S, ns mo point decided ſupra, Ne Jonny 5 2 


$ Am were the Lords 
e the Chancellor being preſent, altered their. TIocutor:; e 
ty agreed in this, that a netour bankrupt could not grat eee envitreditor Es 


r 5 but they Entered, hey called a notour —— and if the cir. 14 
ces allet edged againſt Linten made him ſuch 3 for ſhine made u difference between one Tp 
MT N and one notcurly inſolvent. They ucknqwledged chat Lanton fell un - wp 
Kette Iſt of theſe two, when he granted the pie — rights now quartelled, bat 
© that nothing could make him a norour bankrupt but what the law had ſo declared, by - 
be 3 ences done againſt him, which was not at that time. At laſt the Lords fell on this con- 
3 dendence, that he had before che granting of thir rights fled to the Abbay, or abſconded; 
that many bonds and hornings were then given in againſt him to be paſſed and r repiſtrared ; © e 
| that he diſponed his whole moveables, and it was intimated at the croſs of Danſe * = '. 
gave chir cortoborations over his whole eſtate, ſo they were like a cio Bonerum, r 
res ſuddenly and'ancxpeRtedly. Theſo circumſtances che Lords found by a vote of fire | 
e four, to be ſufficient to make him a noteur bankrupt, and incapable after that to 
rant an heritable bonds; and admitted to Sir Thomas Monerief to prove theſe qualifica- | 
tions. But a new debate was ſtarted, whether chis ſhould give Sir Thomas Moncrief a pre 
> Hence, or onlyſto bring him and ll the reſt in puri paſſu, otherwiſe theſe creditors who got 
"the cofroborative r. rights will be ruined, for they reſted on their infeſtments, and did not fo _ 
Wh. auch as adjudpe 2 Now, if thir infeftments fall, they will be in no better caſe than perſonal  - i 
. creditors, OA Mond come in'equally, except ſach as before his breaking were infeft, and 1 
'% either confirmed or in poſſeſſion. Next, many of the corroborations were given by you 
Leanton, againſt whom the foreſaid eee of frand,” and b e e r bankrupt will | 
not mſlitare, tho" they meet the father. 
"February g. 1694. Preſmennan reported Elizabeth Guthry, late nt to Mrs. Mary 
f contra Carnegie of Phineven, craving up a great many goods contained in a conde- 


a 0 


ſkendence, as her's, which Phineven, the executor, alledged belonged to her Lady, and 5 2 * 
f now to him. The Lords thought the Lady's wearing cloaths ought to be gi - —_—_ 
yen her, on the preſumption that they commonly gift theſe to their ſervants ; tho“ ſome _ . i 


E < E would have it reſtricted to old worn'elothes, for, as to newer ſuits, why ſhould creditors be | 
2 7 And, as tothe fings, jewels, and watch, found it relevant that her Miſtreſs gifted | _.- 
"_—_ to her before her death. "Yung < 8 alſo that Ke ſhould ſay * but this be · — 


WR” 7 — OBS. rw ws. 
. D ” » * . Y : * ; ” ” — 
' 2 . , ” * * — A * 
* oy s 1 4 p — J + * 
72 \ + , 4 4 
r * « 
EE | * 4 
5 * * 
; 20, * — * * 
. 3 » 
5 1 
. 
r 
LL ** 6 


— 


— 


5 


5 . "= that one may. ſtop a poinding, by offering to depone that the goods are ch 


1 that rhe Yecrect. was extracted. 3 Rye: 100 


| 0 75 on that eſtate; the? e. thought ita reaſon why ue ought not te have be. . 
® third-party that was neutral and indifferent: e 0 Shy; 5 Ee, Oo 
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yy Working coal in this gra 


A 2 5 ee e for aha wow ef f the: ed li he oO h 


io v S Tepute- þ aro. fraud, 3 . rin 71 
2 would have anhalled This a udication here, fixe hack — nhl 
legalen dat th ende dj 23 ee e, right, by taking a ian gt 


= 3 Ts tO Thomas Scot of Abbot 


Found that it Was not relevant to liberate him, unleſs he had 
of working the coal himſelf in that ground, or of i ee ca and hindering others to Work 
there. n is alen, hat coal. is ane * * ones clauſe * part and ee, tho 


1 ing 2 ele ge FY ME One 10 nm 8 400 Scots, not being pro 1 ; 
5 1 pto, but only by Witneſſes. She oſſered do give her;oarh; + that. the pete in. *. | 
been in poffoſſion a8 well as her Miſtreſs; a = 


condeſcendence belonged ic bert ſhe having 


ITS. 3 Pp 
 4mo;The ſetvant cannot be repute tobe in con ee e is in the-houſeexcepc, 


_ what ſhe has in her own trunk; and: in poindings, Prog cam an ey. . 


We hoe 1 diſpoſition... And hey ondained it co. he pr 
1 What; were in the. Lady's cabinet or locked cheſts, e 

alan di. Newbyth reported Jean - H and Nobert 
„ ber huſband, againſt Sir William rope — bee ot 
435805 mefks as her techer;. founded an the paſſi vs citles. Tis 1 L 0 


10 


C aning e 2 25 _ 
Hoden div. t  Newbych-rep red the Lady 0 
- he factor „ Tbe greditots offering one 5 the rds prefer. 
was content to ſerve grotis, and to aliment . nk 25-4 
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die. In the debate between the tutors and urn e _ 


Saen 


We, 0 -of them were bound 0 rex 
_ Table unleſs they had done | unt, as, alls 
inſt the;chants g and ſbund the curat ands un 1 
ted at the entry. but bos pot what R e For, and 


e-rators had drawn precepts onal dende fo 
. the tenants had accepted : For the Lords ads ode equivalent 40 payment, the 
| the Preſidentjd, the curators ſnould 4 o'be: liable 8 e <1 Mc a 
©, Eodem dir. Arniſton reported\the-compet! of 


 Ligut: Col: Douglas, and the other aretiter; of of NMenxies of Euochz u 


_ cation which the Duke had acquired from Wilkamſon of —— il, pn be had 
for ſome; dome years paid to himlelf. - 
The Lords thought the annualrents paid to his father could import no 6 A -butonly, e 


years anguslrents paid to bis father, and alſo 


wie; but it was conſiteted to be af pernicious:conſeq zende to ſuſtain-<lligence Id for - 
more than was due, lien a great part paid to: the adiudger bimſelf; bor . 4 
eee apprifings and other diligences bulk on that cad. 
167% en . ach Jul 1678 Norte anch z it Jan. 1679; Irvine. Andy. in the 601 


only reſtriqed: it to ay He ſumyand-annvalre 5 


8 22 


_ Eodem dis. The mptual declargtors berwixt e Ke l 45 Sr Geor Nicolf 1 
of Baleskys dhe one negative: the other afſertory-er confeſſory, lou eportec 1 05 con- 


troverſy Was, Whether the coal in Balcaſkie's and of Greendy kes, which: was A; A of the - 
priory of Pitten weem, belonged to wml by his feu · charters, or to the Earl of Kell 1 
Lord of the erection of that Abbaey. The originalfeu af 1 it from the rior and Convent nn 
ral, berg cht coo} in: the tenendas, but nat in the diſpoſitive 
0 che feuar rig ht to his own coal, 


clauſe, which was thought by moſt of. the Bords, to gi hi 
ſeeing it was not ſpecially-relerved, tho it was not .diſp 3 and that cpal- may be 7 
"ried by the clauſe of patt 2 pertinent. But, ſeeing thir lands were in the e 


3 


by to Lord Frederick. / Seeg in e enpreſely with coahE and coal- -heughs, | 
the Lords found this was-a- ſufficient; title, if the Lord of the ere , and the Eail 
of Kelly and his ſucceſſors have, aeg 40 years, been in ule ro work coal up and 
dow the Acres of Pitten wrem promiſcuouſiy, tho they did not actually put down coal 
ſinks in chis particalar room. of Greendykes ; ; for the Lords found poſſeſſion. in apart gave 
right to retain poſſeſſion-of the whole, But the one fevar might cede his right, why — 
his neghgenen: wrong another feuar, whoſe ground was he ver attempted to be broke with 
coul ſinks? The next vote was, w whether the diſmembering of G lie and the unit 
ing and annexing it to the barony of Balcaſkie, by the charter to the oncriefs in 1623. 
andi its being free. for the ſpace of 40 years, from any perſon's exerciſing that ſervitude of 
ound, either by the, Earl of Kelly or bis Authors, did di berate this 
piece of land, and preſeribe an immunity to the heritor- And the Lords, by f brality, 
done ſome poſitjve act, either 
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|  _ ; halmers 9 Bot they aeg (his adv in ſeculat eb yes 8 
alte ones, where te) could r not  dilapidate- che rental; nor be preſumed te give away; more 
chen ee exp 


contra Blair of Kinfawns, the er The 


b to Him in his motber's contract of marriage; and. tho“ this would conſtitute him 
3 etecltor, yer when they tame to compete for a 'Peforetice, -then it would. be time for the 
credirofs to -appear and object ag ainſt C6öß¾) /“d“U———.... png” 
Fee uit. * "Agnes Slate, and Wallace her huſband, m alt Walkinſhow: The Lords 
be theſe words j in James Anderſon's oath, that he had ordered them to hold count-for_- 
the fame to Zeorge Anderfort his brother; which was contendéd to be a tranſmiſſion of tha 
ght e George; did not Import any more but to count with his brother, f in Jaan; be 
 -inable to attend by ſiekneſs, and "OA it did not prove George was a partners. 1 
_ 2 Doden die. Rob; Merchant in Glaſpow,/ con Smellie. The Lords found the ee 
aer inthe Scotch form, and that both were-corre#-debends,' and principals # bot in regard 
it Was alledged there was alſo an Engliſh bond for the fame 55 600 and that, dy the cuſtom * 
ee be chat is ſecond named In a bond is reputed only caurioner; eee oft 


_ unſwer, they-ordaifed bim to depone anent che having of the#ſaid Engliſh bond. oils 2 


E Bale, di. Marion Carmichael contra Alexander Chancellor. The Lords alto: 4" 

bail reaſons of advocation, and found, ſeeing her huſband bad left hor, ne might purſuet for 
_ malls and darie: of her own proper lands without his concourſe und remitted the-cauſs | 
bien to the Sheriff,” - 2 If, 4% 3+ . . "Fa LR * 5 in W 7 * N ily 5 "hf 15 „ bY. "+1 
: 265 alen fit. In Duke Hamilren's declaratot f von. entry contra Hamilton of Ban | 
"> ned 17th Feb; 169 3; In regat the perfuer's | \dyocates would not inſiſt, becz 
3 | Dil en out of the kingdom; therefore: the Lords declared: the'non-entry ſhould not en 
ee, Who wös rea y to debate inflanter; till the Duke inffſted; for it was). 
_ hard; bythe purſuer's terglverſing, that the defender ſhould ſtill be liable in the mails 
dati, if the non · et ty ſhoald be found g bo it Was alledged they had another 3 
by offering to enter by a charter; ar 
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naty remedies were competent, we ought not to recur to extraordinary methods. But the 
- Lords "conſidered": hey had offered alread 5 and This" neu der mighe "weaken tl e former; 
den the" done under ptoteſtation. 3 VVV 


To TR Phe Maſter of „ 7 ak Mr. Hug h D. r mple En, ontra: . 


85 ge of Cramond, in à redaQtio and'improbatien of his infeftment on North» - 
E Berwick.” The 1/} dilator was, 'rhar his Authors were not called, viz. Sir William Dicks 
bers, Ge. and the purſuers knowing them; it was a. clear no. proceſs: Vet the Lords al- 
Joel them to be cited cum proceſſu, to the ſame diet to which the firſt term was takem 
De Allidged, The pur ſder's title was nqt Hbelled in the beginning, but only in the reaſon - 
f peduction. The Lords found this iniformality not ſulfcient to caſt the proceſs, ha 
they would be allowed to mendiit; The 34 material dilator: was, that he called for the 
- ground'and warrant of their decreer of poinding che ground, obtained before the Sheriff of 
r in 1652; whereas it was contended. 1%, That the Sheriff and his Clerk 3 
t be eſtsd. 24% That, after ſs long time, they were only bound to produce the decreet 
_ itſelf} bur not the bel and executions: And the Lords found ſo: For the Lords, after 20 
of 30 Fears will not burden creditors to produce the executions of appriſings, tho they 
I them 1 ine their own cultody, wm much leſs F e of GN Which are kept 
others; e 3 36, PT 0 | . 
Soden . Gborße Wiaram of Ey oath, contra 885 Johnſton of Wamphra ray. The 
Lived found'the bond of 10500 merks was moveable, and carried by Winram's arieſtmene; 
__andrhar/it fell not under Wamphray'sappriſing, albeit the bond carried a clauſe, that the land 
io uld ſtand affected therewith ; for bat is not the habile way to make à right a 
_ They alſo found the back bond produced was not ad idem, and therefore == 
both in che ſum and term of payment, the quality thereof eould not affect this bond; and 
found Wamphray's arreſtment being on à dependence, which had never yet taken effect by a 
e ſo ae they were in ache 2 could: not eee with HIPS: arreſtinent | 
kid on upon a liqui bond. e IH 
"TP Bodem die, Nase Lyle, relict of Gee Dasing contra Mr. William Ee Mini. 
er at Falkirk. The Lords found he had the benefit of pr reſeription, introduced by the 
. 1669, that actions for mails and duties not inſiſted in by the ſpace of 5 years after the 
tenant removes ſhall preſcribe, unleſs it be proven reſting by writ or oath; and that theſe 
actions fall preſcribe if they be not Wakened once in ten years. This poor woman had 
ſuffered wo MIO over ROW wy wks W e 22 in e ny r Crighton's cir- 
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Aist $rarate oon plage whether: the tack was verbal or; in wile, {2 9 ae 
e , in the Canongare, contra his. credits eaſon_ 
BE of ſuſpenſion was, chat he was willing 20 put his whole ereditors in dear Sr; his land, 
n 8 _—_— #0 zoſttio! thereto in ther fa h e nol of his work-houſe 
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o paſs ſuſpenſion, CET 4 0 fach creditors as 1 in g poſſef. 


5 5 : Fon, (or they thought it hard chat they ſhauld; both have his land and bis g but to 


Fe 5 | 3 The bill of ſuſpenſion as tu theſe who were not in poſſelion, or who, 8 w. 
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5 15 0 Ae for they could hot retain l | 2 1 # 
We | 94. Rankieler Pals DavidMoriſan, Sis Fg ny Toes, of 1 = 
1 5 . and. the otlicy ereditors of Darke, conira: Sit ſohn Dempſter of Picleyer,-and Patrick 
3 155 _ Steeh for reducing Mr. Haty Blyth's inhibition an that eſtate, and his dec regt of reduction 
|, _ '- ©  aobramnedon thatinbibition in 1 755 The Lords found in ſuch redactions there was no ne. 
8 - celliry of citing Authors, nor of peo the party inhibited and his beirs, but only hi 
3 _ who, contraty to the prohibition of the faid inhibition had received a right from the inhi - 
5 bited perſon; and ſe chere was ne hesd of calling Spotſwpood's heirs in that proceſs. Next, 
1 8 they found that no creditor - compearing in that of reduction pur Doctor 
By th er capite inen could be: adimicted now: wo guartel and impugn the laid inhibiti ition, 
GS - He competent and omitted ; but that a 3 or two, giving in a bill. in name of 


4 * 


= = the reſt, did not conclude the reft, unleſs they: were alſo.named ʒ tho'- ſome: of the Lords 
WE 5 858 7 0 ; 3 b it was res fjudicata, not only again inſt the party called as defender, and bis heir, 


1 inſt dis creditors, tho not called, elſe res ſudiaaas w guld ſignify little. It was 
yielded, —— beid againſt perſonal creditors, but not again; rea} creditors ſtanding in. 
5 2 Then che Lords e reaſons of reduction againſt this inhibition, vi. That | 
hp lt, it wanted three oyeſſes, which tho“ required by no law, ny is. mtroduced b 
„„ 3 here were cited 1ith July 1676, Stevenſon and 8ſt June 16 IL, Lundy, | 
55 5 ou be Lords, in this caſe, followed the 11 deciſion, and ſuſtained Blyth's inhibition, in re. 
dci bore chere was open proclamation which could be nothin bab the gyciſes.to ſeck at 
1 Se and then the publick reading, eſpecially being in re 1am 1840, that 
1 1 neither Meſſenger nor witneſſes es to be examined if chat folemnity. of. the -three | 
= 5 8 2 was uſed; and tho? they had, could not poſt tanti tamporis inia f remember ſuch 
B  . #.circumſtance,, 2 Then it was objected, that, by the 3 gd at 1555, the Meſſenger ſhor 
8 ne entrance, or deliver a copy to ar gr s ſervants or wife, which this execution 
x7 "Gs The Lords found this no nullity, ſeeing that preſappoſed the door was open; 
hut where the dope is —_ pon uni: ly do knock cks, | m, and 
I” How not. routes * the 9 0 above the nia! c rents, of his- wradſct ſum, from 
8 © | the date of the offer made, inne he had. ee 3 k 
In © ag Neb pg » e 3%%ͤũ 7ó§¹[B9b—ua on. 
„ ord Montgon TV e 16 Land of e 8 ada · 
„ . to: che wen ber the-Larps; - The Looks found they had not the. benefit of a poſ· 
ſeſſory judgment, becauſe their ſeven years poſſeſſion was not pretended - ORG: ſhe pro 
be f the muir; büt onhy of a ſervitude of 9 forth of the fame. 
February 15. 4694. Pheſdo reported Andes der Joboſton. of Eichielhicls, comra Mr. 
Jon Montgomery Writer to the Signet, anent the impuration of ſome money Elchieſhicls 
1 d to John Muir in part of 2 greater ſum. The teceipt bore in part of payment of the 
3 5 bond, ticket, and accompt. The Lords found the debtor bad the application, and that ac- | 
2 SN _ -- cerdingly he had aſcribed it to the bond pvimo loco, which muſt be underſtood of the an- 
 - - mualrents; and, in regard there were tuo bonds, ohe due to himſelf primarily, and the other 
1 2 by. an aſſignation unintimated, the Lords found the indefinite payment wayld aſcribe 
dc the firſt bond; to extinguiſh it in totum, before it could exhauſt any part of the ſecond 
pon and then 70 the annualrents-of wy: and fertio loco to n _ kf of all to the 
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3 ticket, and the accompr.'' OE IS „ 
Eo + On; Preſinieunan reported the: "oY ak Mr. James Fenton, -c a Sir Alexander 
Wn” 5 5 Cockburn of Lanton, and his creditors, craving he may be put in 3 of the little 
·˙ĩ3öÜ̊⁊Ü Winſucels, ele he ſtands-infeft preferable to all others; and which will 4 1 
RW bim the annualrent of his ſum, in regard by the general factory granted 10 Lanton he 
. 10 Antromitted with this room, and did not pay him his annualrents. The Lords rhoug he the 
=: Klee beben and ordained Mr; James. to. baue abe poſſeſſion and diſpaſi ol that _ 
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dae die. Lawſon of Catramuir We x 1 Ken 


pn contract of. marriage with. Bailie Lawlon's. wite!s. Big 1 55 it TE 
_ Pp dhe heirs, or bairns'of ehe marriage, 40 the Jum, af. 40,900 nean to all the con-. I — 
Adel during: the ſtanding of the marriage z and Bailie  Lawſon's wife was the only child of „ 
© that marriage, The Lords found he was: obliged T0 fulfil the Apecifick obligement ok che 
1 ate mere, and that he ought to ſecure her preſentiy in it payable at his death; bar ſo „ 
that it did not eye him up from neceſſary. deeds ; only he could not grauiroolly exhabſt it. 
But, as to che other:conclulion of the dibel,. that his. jconguelt. during the ; continuance . 
We tat marriage Mopld be liquidate: by His 1 0 The Lords demurre: exceedingly og it, 
1 a it would weaken and diſſolve the paternal. authority, and be a ſeminsry of ß leas for 
. childrewagaiaſt:cheiry parents; and that the conqueſt could no more be known 1 3 one ;- 
. death, than Solon ſaid a man's happineſs could be determined fooner ; and that this clauſe. of 
2 was only a mere deſtination. Oa the other hand it Was argued ; that there was no 
_ other: ay, of conſtituting and Jquidating the congueſt, but. by the farher's oath? and if i 7 
. were delayed till after bis death, it would ocgaſion an 9 exhauſtible nurſery of pleas among © 
the children of ſeveral martiages,. who theo the changinFof bonds from one hand to another - 
- could never clear when it was firſt conqueſſed, and that they ſought. the ig vidation . 
other <fe& but only that it might. be known 3 for neither pay d any. hn deion be ſered 
2 Wop on, neither could: it impede his rational. deeds of adminiſtration, to. that he e 
dean, a part of the firſt conqueſt on a wife and den of a ſubſequent. martiage, or on 
| | 0 her juſt and . affairs; and, that in trading M erchants, clauſes of conquelt. did not + 
8 them to implement, becauſe that wauld mar traffick;; but that held hot in others,” And 
In their favours they eited, Durie 1th Feb, 1677,, Eraſer. The Lord ; find; ; 
_ veniendieson bath:Gdes,.:declated they.-would hear.it in præſantia. Le ia oe, 
| Harun 26% 4694; Mr. Robert Chalmers: againſt. Nr Thomas. "halm 0 "of (Reg „ 
2 brother, ee bis fen. The Lords found the reaſon, of hs EE Foe 
relevant, that Mr. Thomas, after the purſuer's inhibirion., did xenounce. in favours, of. Se AD 
:Cooper of Gogar,. che wadſet he bad on Sogar for $0,000. werks, unleſs Mr. Thomas = 
1 fay; chat he. got an equivalent ſecutity for it, and to which, his creditors might have ae. 
en, Ind that in place of; the 80, 00 merks.renounced, | and the 30,00 werks of debt he 1 
 unfercook... For the Lords thought that if Sir John had paid, the money, the renunciation * '. 4 
3 "2 could not have been quarrelled on the inhibition, unless 1 inhibition Bad been intimated 
to Fir John, the Payer j but ſeein * only by a.tranſadtion, 1 it Was -quarrellable on Alle 
a of Parl. 1621 as in defraud. of the prior.creditor's diligence, unleſs. he got an equiva- 
Lenr in its room. For the ſecond: dagen was looked. apon 2s 2 ne to put bis 
fon in fee of the moſt part f his land. * oy OY” - 
Salem die. Shaw T Nethergrimmet contra ns Mackbiuny,. and e of Dal- _ 
Soner. The Lords found Mackbirny's tak ing decreets againſt rhe tenants. after adyocations, 
9 tabling the cauſe before them, and his uplifting the rents, which he alledged could be no 
not, being aulloritate judicis, was a contempt. of their authority; and therefore or- 
1 bim 10 reſtore the, tents to, che other ok 175 and fined bim! in . 190 Sofa to the 


Jakes NY The Earl 525 Nelvill and the 1 of. F obo N "William . 

8 of Wimaw. The Lords thought, that it being Andrew Lundic's alledgeance, 
that he could not intromit with the renis of Sir John Far of Fordell's lands, crop 1053, 
Ge. and ſo was not accountable as Tutor to Antonia Brown, his daughter, be ought to 
prove there was a ſequeſtration ; ; but that being done, that it was to be preſumed to be 
beer over the whole eſtate, unleſs Wiſhaw proved it only to be particular. . 

Salem die. The Lords adviſed the bill and anſwers betwixt Mr. James Gondon, Parſon 
of Banchory, and Robert Cruckſhank of Banchory, Provoſt. of Aberdeen, about his tiends. _— 
. a The lalt defence was, you have no right. to your ſtipend, becauſe. you, have not qualified "EY 

{yourſelf by raking the oaths,” conform to the act of Parl. 1694. Anſwered, That (-); 1 
tion "6 at take effect till it be applied by a ſentence, either of the Privy Council or ſome 
ether Civil Judicatory, ot of the-Preſbytery, or ſome other Church Aſſembly; and that 

ſemper: Jequitur officium, they having ſerved. for it... And. the Lords compared 

this late act wich the 3d act 1662, depriving the Preſbyterian, Miniſters ;. the one inflicted - 
Ie, 1 4h Jure, and the other ip/o allo: : and it Was alledged that ſuch Preſbyterian Mini- 

ers as continued to preach by connivance, contrary to the law, got their ſtipends, as 
vas found in 1664, in the caſe of Mr. John Vietch, . iniſter of Weſtruthers. At laſt the ' 
Ter fell upon this medium, that the Miniſter ſhould have, the {tip pend, (the certification _ | 
not being yer applied,) he finding caution to refound it, in caſe it pool be afterwards 
found! that he had no right thereto, or ſhould be ordained by any ſubſequent act or ſentence 

pf 0 repay. the . ME! roth Feb. "WP; Collector a the Vacant a contra the Heri- | 
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| a e ode Ale. Atbtochel Y DE NO the! 4670 * Mr. Dunk Roberſon: nd his . _ 4 », 
Wo tilts Atken,” biz goodfilter,; and Mr, Patrick Smith, her huſband, /in' which. Mr. Duncan 
* mY FT "gave 1n.a declind 


Mor. 4 aintt us. Prefident,. 8 he who: mi gh. loſe/or A = 

dd he had made. with Ni. Pe 

i - 5 "i Wot, .ords, on, "the Preſidents declaration that bs Jad No: baſe: nor ln 
Ro in hat arga 5 1 the dechinarer; and” Ars 8 une Was 4 5 44 to, 1 
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B 8 og Win Sor eee N ow Waden, ue of 
85 0 RD Rabel Menzies there. The Lords found the rack ſet to 8 obert Menzies, and, his ſub. 

. . _ renants,. and helps, did fall and he ng to. bis wife for the years yet to run of the tack, 
1 4 being the moſt kipdly,ſenſe they Fcould put ape c lebe word Selpers,. and. therotoye. aloib. 
3 2 his temoying. „ V 
. die.” Elliots of, Tue od Panohriſt contra Riddd of ning — 
ts 75 5 0 . in Stair,” 25th: Feb. 1681, J The; zords inclined to think the two deoreers reductive 
. 055 Aned by the Eilers null. e, Becauſe one of them was after u writen ſtop * 


3 __ the, Ordinar kill he ſhould hear. it at his next ſide · bar day, and Jet he; gave a diſcharge on 
5 5 9 5 15 os that {top, On peruling their bill, 'and finding no new. matter in iz for the Lords con- 1 

. _ Hidered that Hanning was in. tots,” till they were heard ags „adde, The, other decreet 

Was preeipitanily extradited: by one who. Was both agent and extracter in che proceſs, and 

= Who could not eny. it, and refuſed 40 ſign his depolltion. Bat the Lords were ſtraitned, 

= We” il thir two decreets of repetition Were taken off the file, then [Haining' 8; decreets 
; 1 . veg Id. ſtand in force, whereas the Lords deſired: to lay All the decreets on both Fides apart, 
5 that being free, they might ſee where the materiäl juͤſtice or iniquity lay; and therefore 


they ſuperiedea: to pive-anſwer to the looſing of Eliot's decrees, till the Ordinary ſhould 
bear them condefcend what nullities they. were able to adduce fo opening of Haining's den 
F 1 crects againt them: For they aledged chat in dhe bord I-00! ee he Jas, tho! 
1 45 | "2 1 4 gift e *The it Rings, Pad: eh January 1 595 J7%%%%%%%%Cͤ -- 
ED 5 Hoden Ae. "Robert, May, Merchant in Bree ene con Sie V ſingate, and his —— 
=o I A purſuir upon the edi naue, caupones, Pabulariiy rt rec cept. reſtunam, becauſe 
* 5 8 Y he lodging at their houfe gave them a bag of money in keeping, and when be required A, 
D 1 it was ſtollen. The 1/ queſtion Was, if ſetters of rooms, Sc. were in the 
= . fame caſe with Inn Keepers and Faverners. + The Lords thought they were. 2s; Ha wann 
=» : - 2p money: or other goods, and--g0; away For a time, and it be anüſſing in bis abſence, 
whether that can fall under the edick, and the ſtrict diligence required of them, making 


” 5 , 
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1 them anſwerable for all. incomers and - other ſervants; or if it was only in the - caſe of 4 
=: n does not require” fo. ſevere a cuſtody? And. ſeveral Lords inclined to 
3 5 think that they would only bo liable as depoſitarsi ; bur in both caſes thought their bare a. 

ſſertion mult not be taken that the goods were ſtollen, but they behaved to give ſome. e- 


vidence of it, that, the trunks or cabinets were found broken at ſuch a time, and witneſ- 
Z were called to ſee it; elſe they nügnt give any that truſted them a very ſhort anſwer, 
=, _ Your g oods are away, "without condeſcending. on che accident, tho! the nne being oft 
Pp times” Wandels cannot well be proden . Vid. n 
oh Eodem die, In 2 queſtion between Sir John Hall of Dunglaſs, Pri walk. 985 Edinburgh, 
3 ald Sir Robert Baird of Saughtonhall, about a certification cuntra non producta in an im- 
1 probation, whether an apparent heir might defend upon production ef his predeceſſor 8 
. right, without producing any right in his o. n perſonʒ it was granted he could do it in 
: poſſeffory actions of mails and duties and the like, but not in petitoi V ones. The 
TL Lords found he might alſo defend in improbations, and. that there could be no-certfication 
— arenas _ againſt him if he founded on his anthers title and right to the goods. nd 
Te 'Eodem die. Thomas Mercer contra Sir William Keith of Ludguhairn:.. "The: = 
3 . the dilatory defence proponed againſt his title, that he hal not uſed requiſition forty 
„ _diys before the term, conform to the tenor of his wadſet, Was no acknowledgment of the 
 ,.- paſfive-titles, and that he might inſiſt on that no proceſs, and yet deny tlie paſſive titles; 
Ko” Wn that his ſummons being only for payment, it could not ſuſtain till firſt he uſed requiſi- 
FC * if it had born a concluſion to transfer the contract of wadſet contra Ludqu- 
. | hairm paſſrod, then they would have granted decreer in theſe tetms without requiſition: 
dum die. Mary Gray, Lady Edinglaſſie contra Sir John Gordon of Park, and ber 
1 Ker W for . 155 her e ny not ed N in her jointure upon ber 
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r x 1 * 1 0 Ri D 8. r 181 E 88 1 0 ö . . 5 en 1 
897 Te 8 wart ge. The Tort chvaght i nn * bc 410 en to wan 37-30 
© Curators on ſuch nice . ſeeing they are bound to act in their minor's affairs as ra- — 
en proyident men do in their own" and ſeeing. they had conſented to diſpone ner 4 
tbdecher of 23000 merks to her goodfather, Sir George Gordon of Edingh can had go: 1 5 5 
. no friends at "whoſe inſtance execution ſhould paſs. for implementing -/:the-|contra&t - MY 
to herſelf and her children; and tho' they-had-inſert à procuratory of refignation; yet there 
0 7as ho precept of ſaſine on which 'ſhe might have bein fummarily infeft, and after wards 
denne, that baſe ſaſine: Therefore they ordained the Curators ſubſcribers. of her con- 
track to expede her infeftment preſently on the procuratory of e > th foreſaid, conform 
to the new act of Parl. 1693, on their own: charges and expences; reſerving to themſelres 
to conſider how far they may be made liable for her damages, in in the ſume proceſs, if her 
zjoſefement prove ineffeckual, or if ſhe bappen to be debarred OY EE wn CAT _ 8. 1 
_ viſion or otherwiſe.” Yid: more of this caſe 1 1th W e 5 2 
n February 20. 1694. Sir John Foulis of Ravelſton, and Walter A contra: "Carnival: of 
kee The * thought that an appriſer or- adjudger entering to the poſſeſſion were 
1 G jccountable for the fent of the rooms they intromitted with, unleſs they were debarred; . 
dor here Bonhard's entry being on a decrect of mai and duties, on à voluntary right, 
"hi ny found that did not oblige him to diligence, but on y to count for actual intromiſſions. . 5 7 5 = 
Bur as to the caſual rent of the-coal and ſalt, they found he ought to count for the my _— 
ing kental, or chat he expoſedd ĩt to roup, or that he could e! chat To n e 
"of Him, vel via fabi vel juris; by ſaſpe! bas or the ieee 1 
2 3 Solem die. The Ton of E inburgh contra Captain John Madan +; : The: Jintide: hs .-. 
1 pelled” his realon of ſuſpenſion founded on his bond, that it was alternative, either to pre. 
1 his perſon to priſon, or to pay the ſum; and that he elected the firſt. The Lords oy = 
found that he had elected the laſf, by making ſome partial payments, ſo that he could not 0 = 
rave now:*And as to the ſecond, craving” production of the tack to which this bond was 7 
. relive, the Lords refuſed it, ſeeing he ought to have his on copy of the tack; but or: 
"as the Town to e him againſi _ en, e eee Thar he. ere br e 
| | relief pro rata.” ne e ene ene hs 064 ES bd Dt 8 5 "I 
Þ e Eodem Ale. Beile of Jer rifw 600 q ne Runſiman- Wen the Duke of: 8000 was 9 
donatar of his forfeiture," John T5 rotter his Factor draws a precept on. Jerviſwood's tenants : 
is Mellarſtanes, to pay their rent co this Runſiman, who gave him, inſtead of money, = "3 5 1 
their bond as borrow¾e money. Jerviſwood purſues them to pay him, as tbey who have 
heir rents Jet in their' hands. Runſiman' alledged,” The debt was innovate by their granting 
0 J and it was no more to be repute as rent, but as if | ſtone brevis manus the money 
Had deen paid down to Runſiman, and he had given it back again on new ſecurity; and 
it was not equivalent as if it were in the donatar or his Factor's hands. The Purſuer con- 
ended that it was truly their rents, and in their hands unpaid, -and they had no diſcharge. 
The Lords, before anſwer, ordained the Factor's precept to be produced, that it mien 
= whether wer akon A feos, 44 ny dhe ee wy a e if he Knew that it n 
r their rent. 5 5 l 
oder die. Witliam Wanne contra Li on: Bargeny. William having got an e 
tion to a bond due by Bargeny, when he is about to give him a charge of horning, Bar- 
geny deſires him to forbear, and within a few weeks he would pay him. After tlis ſe- 
_ veral months running, a creditor of the cedent's arreſts in Bargeny's bands, and narines ' . » 
2 furthcoming, wherein the arreſter, as having done the legal diligence firſt, is preferred. 
"William Montgomrey inſiſts againſt Bargeny on his promiſe. He defends chat he cannot 
By twice,” and his promiſe muſt be underſtood in terminis juris, unleſs it be legally evict- 
ed from me by another. Anſwered, I was put in luto by your promiſe, not to intimate, 
- which if I had done, 1 would have been unqueſtionably preferable to the arreſter; and you 
being in mora, in not performing your promiſe by making a punctual payment, the inter- 
ering arreſtment cannot excuſe you. | The Lords, before anſwer, ordained Bargeny and 
Andrew Houſton, (whom he ſent to move William to forbear,) to depone anent the terms 
in which the 'promile was made; 1 for if William was damnified Wy oy; auen to re- 
ir him. n 
= die. Doneldſon tontra „ Dodtor Down a Dolphin . The Lords nd the 
Patron's gifting a ſecond ſtipend to the laſt Miniſter's widow and children, was a pious 
oe contained within the act of Parliament, if they dwelt in the pariſh at the time: And 
found they would not take cognition in what caſe the Manſe was at the Miniſter's ent 
in 1664, ſo as to burden his executors after 29 years ſilence, tho“ thé legal preſcription i in 
© theſe caſes is only 40 years: And found the ann was a legal et that could not be | 
_ burdened with the Miniſter's debt, not being in bonis defun@i. © 55 
* ELodem die. The Lords adviſed" the probation led in the caſe porſued by Lady Scotſton EY 
and Colquhon of Tilliquhen, ber Truſtee, contra David Drummond of Invermaith, for re- 4: 
ng the 1 N the Kode of Roſſytb, Cc. od Willam: ae the laſt 
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23 Ae PIR Tue Lords Qidinibt-regs tte « Giſh _ end is EMT 10 nt mh 
bend of tailzie, 2 it did . it ever was delivered, or that the — dif 
poſitions were relativ to, of in implement thereof z and therefore reſuſed hoe ln td ex. 

5 mine the witneſſe gn the infiroment taken on his going to Kirk and market, td as 
That tallzie in October 368% The next queſtion was, Whether a ſore running in a E 
585 . might: not be ſuch 2. Fe whereof one may die as well as of ſickneſs, and it after that he 
_ [can validly d iſpone his heritage? The Lords generally thought that che obe might Alem. 
per one's health as much as the other, and {61 might incapacitare him from diſpoving, ſrei 
„ Andilitio vitium dat Locum rtdbibitioni as well as "mprbus, and both . x 
Gulen were cited; as of this opinion. The third point Was, if by the prabation it 3 
that this infirmity in his leg, which he got by a fall, wirh the le und ulcer- therein . 
Vas the ſickneſs whereof he died. And the plurality of the Lords Sn” it was, the this - ob: 4 
extended death · bed to a great latitude 3; for the firſt diſpoſttion was in February 1688, e 
. not die till December 1690; ſo chat here the mortal diſeaſe is made to be upon im 
. near three years. Ani in Cleland of Taſken's :caſe, it was much. complained;upon-that the 
Lords had found tim on death - bed for ſeveral\years. before his denth, and reduced Tights he 
bad granted medio tempore. The -fqurth queſtion àroſe on the probarion of Roſfyth's Sein 
2 and market, and of his being ſupported or unſuppot ted therein; and tho there Were 
ſome objections againſt td eee s wirneſſes, that they Were not worth the ohm, - 
generally the Lords thought the two attempts Roffyth made of iſaripf ing the law 1 In go-. 4 
ing io kirk and market, the One at che "ron<church, and che sther at" the | High-church 8 | 

"© Edinburgh were not Fifficient, nor did ive any convineing evidence of Tg \recon- 

1 and that the probation” of his deing ſupported *was: mare pregnant than 5 5 

the other; e it was conſeſſedl that being wy Herts he needed more ſupport. than 
another man, and that it bond not be expected that be god perform the 2 
ſolemnity . the ſtrength and vigour chat another could; for he was Brought near abe . 
kirk in à ſedan ;; and in the caſe of Colgahauin ef Luſs, the going in'a copeh to the Abbey: . 3 
Church was found a ſupportation; Atid In Wir William Lockhart's purſuit it Was f found, = : 5 

John Lockhart his brother did ride feveral miles after the diſpoſition, that it Was ſuppo porter 

tion; tho“ it was argued fordinvermaith; that Rafſyrh thiovgh zufinmithy af his. r uled * 

be carried in a chat: for the Lords though this was but imus natune conatias,' and — 

caſes ſtate and oeremopy is required to be Lat aſide ; as was faund between Blair. Drummone = 
. "and Graham of Garyock about Drummond-of 'Balloch's eſtate. And'the preſident inftanced 
in a Lady that uſed ro be led by the hand at other tines, if ſhe goes to kirk and market an 
ichen occaſion, he muſt diſpenſe: withithat civility and go aun. They nent oc mhdercd. the Wy of 
ats of ſanity conde upon as equivalent to Al as nen Wein it it -orcur- | 
red, whether they are to be taken Jointly, or conſidered ſeparately, a ue nn N. - 1 * IN 
= Als mula jovent, Rut dhe Lords deferredithe:adviſing e 
rena ent, 1694. -Durics Sc. againſt Helen Kincnid in Borronſtonneſz. The: J Nr nd 
._* _ the renants could: not be holden-as confeſt upon their quantities on a deereet, and execut * 
on that they were lawfully ſummoned; which the Lords found Was not 3 ind 3 | 
© convertible with'*'per onally apprehended ; of e wr eneric nes ener - 
ed alſo citations at one's dwelling-houſe. 77 | 
- Eodem die. John Couper and his loose agent Gandent 4 W The ords: found 
we the charger had ſhewed his willingneſs to accept of the diſpoſition to the rents of his = 
with a reſervation of 300 mefks'to himſelf, ay and white he were paid of '2000;merks char. 
geld for, yet it not being performed to them e tempure, they were not bound to ſtand 
do that offet now after ſeveral years wereelapſed:: for if he bad got poſſeſſion, the would hve 
been near id by this time, and now) his eſtate is more incumbered; therefore be 
Lords found the ave not being chen implemented, the charger could not be forced now o 
accept of or ſtand to it, unleſs his damage was firſt purged, which was the want of he 
haill bygone'annual-rent,” and a 3 bat e N _ e have e e * bis 0 
be, if he had got it in time. 1 —— - 
Eodem die. Rowan contra Darling.” A Aren in Port-Glaſgow being purſues 175 ome 
| Merchants before the Admiral of the welſt-ſeas, for contraveening his charter- party, and 
malverſing in his truſt; in ſelling the cargo of herring at Stockholm to one Patullo, a bro- 
ken factor; and which cauſe having been advocated, the parties at calling declared they ad- 
vocated the cauſe of conſent, and were willing to debate f in cauſa before the Lords: which 
the High Admiral and his Procurator-fiſcal':appoſed, alledging the cauſe. being a maritime 
f, it; behoved to be remitted, conform to the act of Parliament 1687, and that the Lords 
could no mote meddle with it in prima inſtantia than they could with confirmation of teſta- 
ments, or a proceſs of divorce. Anſwered Furifdifio poteſt tonſonſu partium- proragari, and 
that judges tho“ never ſo incompetent forum dy if the parties ſubjected themſelves ro 
their jutiſciction. The Lords confidered* not only;/the parties conſent, (which th 
ee Was not ſullient OT to * the cauſe þ bm the nia) Saen and fable i it 
e fore 
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before the Lords, even ee charter-parties for freights, Caplagen Gc. uſually — 5 


ca © ail; by diviſi on of YT: ee , ſuſtained oy own juriſdiction, t remit it daes 
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* Eodemn die. re WIliam Stewart 1 James Maclane, Freeſurer-of the: e E 8 . 
 Weernoſs, And — Laird of Strachen, patton. The Lords found Me William Stewart 


bach right to the ſtipend, having ſeryed for it by Order of the comqniſſion of the Gene a AA.. 


ments z ſeeing he had a teſtificate of ſeveral of the Preſbyterian miniſters of Edinburgh, 
bei it was their euſtom to give” he ſti pends to ſuch as 8 ee at ge churehes 5 
| elite were otherwiſe provided. LOS DA LOT a 1 Fo 5 TN +Þ ES, eats th» 2 NEED Be - hv PFs 5 3 ; 
: 3 22 169 4. Thomſon contra Thomſon, An eder (oh of the firſt. martiag e e the 
0 5 ſecondfon'of the ſecond marriage, for reducing a diſpoſition made to him. Aae e 
not inſiſt till he were ſerved heir. The Lords found it being betwixt an heir general and ann 


n an heir and erediters, it woull be otherwiſe. me. . 


F 5 by „em die; Mitchell contra” Biſſet in Aberdeen. The purſyer Alledged Aw had: com- „„ 


„ honed: Mn to buy ſome potaſhes for him at Dantzick, and they proved inſuſfoienr. 
„ did not intimate the ſamtg to me, but have ſold them; ind now- pretend y vu 
dme Tree bo give the buyer ſome he own, in regard they were ſpoilt- The Lords affvit. 15 
Nuoc, in reſpect he did not ſhew/ them to Magiſtrate at lirſt dle of their Pede Weg SAL 
1 took! witneſſes on it by way of Were pf elſe every man oP _— the goods 
11 he is required to pay the riet e e e e 
1 erhoffe Brown and Doctor uder her huſband, contra alter 
Barnade of Whitela w/, who alledged he could e ee e bewerte, becadſe he bad al- os 
fed a reduction of the certification obtained againſt his writs, and did now produce the con- 
farmed teſtament wherein the bygone annualtents were confirined; and ſo this appriſing beho- 
Fed to ſubſiſt for that ſam; and he'was going on in proving the tenor of the decteet before 
. is Sheriff; and there was a'reſeryation'of this in the certification, The Lords found it noet 
| 9 receĩv able in this proceſs, and that the certification did wholly:curoff:che ſaid teſtament, ſo 
that it was not receivable; and as to the proving of the tenor of the decreet, 
they did not determine whether it could be or not; only found it came not in here, 
tho! many of the Lords inclined to think it of a dangerous preparative: See the 
: 5 * 1579. diſcharging the proving the tenor of letters of horning by witneſſes. © As to the 
- removing, it was alledged, he behoved to poſſeſs'rill he was paid of the L. 2400, which 
Was ſuſtained by the former decreet. The Lords ordained him to remove, che 3 - 
| e ſafficient caution to pay him what ſtrall be found due and yet reſting after probation 
q FT. of the rent of the lands, and of his intromiſſion ſince the laſt baer with how wen . 
1 and neceſſary deductions. Vid. this interlocutor altered 27th current. . > 
 "*Badem die. Lord Anſtruther contra Lord Edward Murray and his Lady, * delt ve og up . 
. - His brother Sir James's two children to him, as the neareſt heir on the father's fide. - The 
Lords found the daughter being paſt 12, and having choſen curators, ſhe could wa be ex 
 hibired, but had it in her option to ſtay with her us or where ſhe pleaſed: For the _ 
* who could: now difpoſe of herfelf in marriage, could much more chuſe where to hays But 
as to the ſon who Was yet in pupillarity, they found he ought to be delivered to Sir Philip 
eder, his goodfire; that he might educate him where he pleaſed, ſeeing the mother 
08 married again. See the like, 6 Feb. 1666, Laird Dury; and g Feb. 167 5 Fullarton. 
7, - 'Eodem die. The Lords adviſed that point in Napier of Blackſton's reduction contra Ay- 
ton of Inchderney (mentioned 30 Nov. 169g.) about James Stewart's holograph, no- 
minating his mother Catharine Drummond his executor, whether it proved its on date, 
Which was at a time when he was 14 years and an half old; or if it did not, and fo might 
A x be preſumed to be in his pupillarity before he was 14, and poſt- dated to make it fall in tem- 
- pore babili. It was granted that hologr aph deeds did not prove apainſt heirs quarrelling them 
as done upon deathbed, becauſe they might be antedated; but there was no caſe of poſt- 
 datingfuſtuined, bur only one between Jawes Row and Grange Dick's bairns, where a letter 
wrote to a Merchant bearing date in Booty. was not found probative of its date, being in 
a and ſo preſumed to have been truly ſigned in minority; but deſignedly made of a poſte- 
, Hor date: And if this held, a holograph-teftament made by one of 40 or 6o years old might 
be alledged to have been ſigned by him tempore inbabili, before he Was 14 years old, unleſs it 
it were otherwiſe aſtructed and adminiculated. Therefore the Lords would not imply ads 
here to the interlocutor in 1688, finding ſuch a teſtament not probative of its date, in tota 
1 * (for that might prove very iniquous) but refuſed to ſuſtain it in this circum- 
Klantiate 885 unleſsit were proven that he truly ſ gned ir wy he was paſt 14. The ſpeci- 
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3 bebte ee Vid "oY ems wWas not 1 2 SINNER ur, * 1 as was Jt com. 5 
mum, Wherein as the Admiral was competent, ſo he was not privatite judge (as be is in 8 e = OY 

5 r the prize ſhips taken by capers, Ac.) and in Which the Lords had a cumulatiye 3 | 2 SC 

_ Juriſdiction with him: and that ſuch” a cauſe might in prima inſtan have been brougnt :: 


* he was not an actual ordained: Miinitker; and ſo could not adminiſter the ſacta- ; 5 c 1 


ber of proviſion, there was ne need of-a"ſevvice, - But f the mettle had fallen in "i 
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3 FL 95 ties that moved the L. a cj * Wm teſtamems 1 lam be 3 
2 5 olterior in date to chis 3 whi eh 1he-needed nat, if chis had been, fincere-z1that-thir-rwo w re 
= 5 | Improven by the: witneſſes Sonia that they did nat {ce the defundt ſubſeribe them, bat 
3 they had ſigned an e mather's aſſertion that he way a fickly valetudinary boy 3. andthe has 
RT afraid 4 Weakneſs would incapacitate him to ſublaribe when he ſhould arrive 8 
5 , and therefore he: would be ſure 3 and:that he died within ſeven months after he was 
ID 2 She 145 So that _ Lots . have een Ws had it not been for a8 and che dice eir. 85 
3 "1 2 . The Lord id 0 wk a eine nf Filliquhen' > 5 e 2 
1 Xe - Tovermaich, mentioned th current; and conſidered the probation anent che equiyalent.acts 
bol ſanity+ Andtho' che Preſident affirmed that;he never. e them ſuſtained; yet the Lords 


5 8 2 - Sapp there might be ſuch acts ſtronger; and more pregnant than the evidences of health | 
1 creme our law of going to Rirk and martet. What if a man ſhould: ride- ſeveral ff 


F Ws poſt after he had ſigned a-diſpoſition, which is drawn in queſtion as goed: on. death» bed, 
3 and ſhould: come to the Seſſion houſe and plead cauſes, would not that validate the right 
* . then he ſhould never go to kirk or market, eſpacially if they be deeds chat are not ſtraincd 
1 . nor affected, nor done of purpoſe: and deſign, but ordinary acts in management of affairs, | 
Z PE. or for diverſion or rrereation? Therefore the Lords found. che equipollent acts proven te 
3 . have been done by Roſſyth after February 1688, as his going to Inyerkeithing at-the Electi- 


of a commiſſioner for chat town, to the meeting of eſtates in 1689, his ſtaying a whole 
. 3 Th 5 * - day at ſea in 4 boat at fiſhing, his walking in Lady Home's yard; bis viſiting priſoners in the 
'_.- | aolbooth, were ſuch zs proved his reconyaleſcence,. and that he was then in. liege pouſtic 
E . 7 5 | 1 were Tafficient to validate the diſpoſitions in January. 1688, becauſe many of che xeitera · 
ted decds were in 1688 and 6g. But che Lords did not yet determine the vahdity of the 

. 5 given by Roſſych to Invermaith in Auguſt 1690, about 4 months before bis death, 
I £2 becauſe there were few Tots of health proven after that time, and the two attempts of his 

PL 75 5 going to kirk and market afret that were aer found ſtrains of nature, and therefore they 

Ee 4 1 ed to it ibis, laſt part, ml ell ** e in en, die could | 
. 5 = 5 PE. "Boil Me; I 6 the! aha. e obs trades. 11 the Ca A* eee ee Rox- 
RS. : vorgh, the Lords declared his houſe ip the Cannongate free, in the terms of the reſervation. 
contained in the dripartite camract betwint Log Earl of- Roxburgh, the town of Edinburgh, 
1 and Herriot's hofpital; and fonnd the Earl might employ Wrights, Maſons or other + artifi- 
. = bers for any work to his own caſe, whether free men or not; 5 — if he e take in unfree 
3 tradeſmen, aud ſet them houſes #6 ou” te others chou ümſel W Lore en 10 Ve 5 
1 anſwer till the-cale thouldexift. W 4 
dum 23,160, e af Belerino Sue Sit Je n The 
1 e was, minor n tenatur placitare. . Anſwered, imo, It does not hold in dle rights 
bk property. 240, It takes not place but where either the defunct or he Who propanes it were 
EE: polen; but ita eft this. is only an infeftment of annualrent redeemable, and they are 
mnmot in poſſaſlion. The Lords were generally clear that redeemable rights were bereditas 

= © Ppaterngas well as others, and that a minor's. whole eſtate might conſiſt of ſuch rigbts; and 

| * omitting defences he might be ruined in the one a5 well as the other; and that they beho- 
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. by "ol to wa that the e eee ern m-P 2 wn 55 4, regard it was alledged there was 
Z 20d les . ſir Willey eg 
* = . at leoe Welt E Ee rk 5 
* 5 S ˙ and Sir Robert Mila. caura Land Peter 5 n 
1 Tue debate was apent the bygone refs of rents due by the tenants, or in the factors hands, 


* 85 pPrecerding the late Earl of Lauderdale s deceaſe in June 1691, whether they fell under 
= Werner belonged to his fon-Halton and Sir Robert Miln, his > an for this one- 
1 . Tons rauſe, that they were applied for defray ing his funeral charges ; or if they belonged to 
Teſter who was infeft in the lands on his achudication under the great ſeal, and the other 
. r 2 dnfrered, If Velter's annualrents preceeding AVbitfunday- 2692, when Lauder - 
1 duale died, were then owing then it was jult he ſhould affect theſe rents due preceeding 
E- 2 that term; but they offered to prove he was paid till chen; and by the decreet of ranking 
3 _ Yelter had mo preference but for his annualtents allenarly. . Replied, The payment I ww 
=. 5 as not out of theſe rents, bot ont of years ſubſequemt to 1691 ß and therefore in 
i {har as 4 want any annualrents of years fince Whitſunday 169 1. I muſt recur to 
| ' theſe reſts hable for the ſame⸗ The Lords found, as to 10,000 merks Halton. had 7 
= _ of theſe annualrents to Leſter, that he ſucceeded in his preference, and declared theſe reſts 
| os : | Aubject 0 him for reimburſement of that ſum : And as to the remanent. bygone relts, 
| 
| 


found Halten and Sir Robert alſo preſerable, in ſo far as Leſter and the other ad- 
1 were e * 3 TORE en annvalcears. FOE Leſter fell ſhort, 
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_ "ſome contended that it behoved to be ice its Apes that i exch porn rent OY 


that year 
3 


current annuslren. 


Merſington reported. Gorden of Daxch contra 8 4 N | 
a ſo far. reQified- Their. formet interlocutor, (48 Janvuary laſt.) 
peciſſek ſums:conrangd jn the two reſpeRive-.contrafts 


1 _ fulfilled out of the ſeveral congueſts-of theſe 


tracts of marriage ware. to be made © 


two warciages prime doch; but if the con- 


yok of kde itt marriage was-not able co implement the cuntrack's ſpecial obligements, then 


* children of the firſt m 


ing gf the ſesond marriage, et e contra. 
Hadem dis. James Livingtton Merchant in tines, coura Robert andWilliam Woods. 


0 Filh. 


The Lords found the. certifics 


1 mull contra-Mr.. William, b 


© Leorees Mr William Beton £OMPEars as procurater for bath William add | 


Merfingion reported 
Lyon, the late 


8 ih then # 


0 
4 — 
£ : * * - 
A * jo * we 


arflage might have acceſs 10 alfa aer net e the t, IN 


cauſe tho“ in 1 
obert, the 7 
tde warrant it appears he only took a day for Robert, ad therefore they be. 
8 Mr William; for. tho a certification 1 70 a moſt ſacred tye, and one of the pre 

BM ae, che lieges with a decreet in for, yet AH there, be a ey, ic 
But its no reaſon. . becauſe it is in "yg en. Q 0 

. let certification paſs, 
Faden dis. 
bright, between Mr. 
pected to be a Papi 


1 7 4 
Ar and roduc | 
r 15 "a: p 
f J « 4 3, 
3 . — 83 


the competition 10 1 flip 3 is Orr near Kircad- WI 
piſcopal incumbent, and M1 William Hoaſtoun, fuſ- _ 
_ peſts |, who preached ſometimes: there, and Mr. John Hepburn the field Cam- 

_ eronian preacher, who clajmed-it by a call of che peqple, and an act of the Preſbytery of 


. Dumfries, and his ſerving there. The Lords-preterred him, notwithſtanding that the Pie 


AJTerian church was threatening to excommunicate N 1 hi 
"4 aha he was one of the F 
-. Eodem die. 


Sir Hugh Cam 


reſpyterian communion. - 
pbell of Calder 
of Dinmore, his ſon, for redelivering his bond of L. 19,000. 


| MmarX, i being würde, 


e de Marquis of Athol, and the Earl 
cauſa data non \ ſeeuta, : 


ind as annuiled by the act of Parl. 1690, reſeinding fines and 5 in ſo far as it was 
© granted to get a deputation of licuten 


n aroſe two g 
e And 


"rs it could be made appear that it was 


25 from being fined and forfeited, t 


As to the 


ancy from Athol in 1685, for trying bis own valfals 
4 and cenants in the ie of Hay, whe had rifen and joined with Argyle in his in vaſion; where- - 


ions; che. was, if this caſe fell fell under the epa of chat act of Parli- 


condly hat ſhould be the manner of proving it? If, the Lords 


1 for that eauſe, to ſaye his own 
Mun under the compaſs of that act — 
Al compoſitions or bonds giyen for ſach forfeiture: and fines to be reſtored; for tho the 


aft ſpeaks only of parties componing for their own fines and forfeitures, yet it was thought 
Which would not latin 


men to extend them to a maſter tranſacting for his tenants. 
nor operate if a ſtrange 


r had made any ſuch tranſaction. And as to the madus probandi, t 


Hound it relevant to affect this. hond, tho” aſſigned to Yir John Oſwald of Fingleron 711 


Nnerous C 


other to his behoof;; or that he had this 


;, to prove by his gath that either he had retroceſſed the Marquis, or ſome © 
po ge only in corroboration, and further ſecu- x 


kity, and that he was aliunde ſecured ; 


the right ofthe bond in the Marquis's perſon, (the Prod alledged rhat being granted. for 
the cauſe forglaid, it was a -/abes realis chat followed it thro” all the ſingular. ſucceſſors,) 
then a new queſtion aroſe, whether the true cauſe of the bond, (which bore in its narrative 
"borrowed money,) could only be proven by the Marquis $. path, that it was granted on the 
- Keount- of his right of depuration: to Calder, to oover theſe peo 
hey would ex geo in this caſe examine the 
only of the bond, but of the aflignation and depuration foreſaid, to ſee if the one was the 
- cauſe of the other? for tho? this was called irregular, and tending to take away writ. by 
' witneſſes, yet it was minded that, in truſts and the like, witneſſes were often examined con- 
traty to the tenor of the writ ;-and that in January laſt a bond was annulled, given by Winram 
of Eymouth to Daniel Nicolſon, on the teſtimony of witneſſes; (but there fraud was . 


_ cauſe; or ift 


deponing in thir terms, which will bri 


But in regard the bond and deputation were both of qne 


Which met with a ſtruggle am 


bo Hond whatever profits the Marquis ſhou 


tho in ſtrict law that benefit ſhould” not accrue to the Marquis, but to the tenants from 
hom! it was exacted, and uho have naturally a right to it by the plain words of the act of 


Parl. 1690, and arc more clearly . M the een wi it ag LOT: ne maſter 18. . 
Bot 9 7 the are not ee it. . | | 


date, before the ſame witneſſes, 55 
5 3 by one Writer, therefore this determined the plurality of the Lords to allow the wrj- 
_ 1 - 4gr and witneſſes before anſwer, to be examined ex officio anent the true cauſe of the bond, 

| ong the Lords, as à dangerous preparative, ' ſome - 
rather that the Marquis's oath ſhould be taken in preſence of theſe witneſſes. _ 
| Fee was doubting the Marquis. 


e 


vor if it was for any other 5 
riters and witneſſes, not 


proven.) 


opoſing 


ot that 
- Then it was found relevant to reduce from this 


ſhould inſtruct that Calder made by that commiſſion, 
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1 e J TP 8 <E" B' D O 
We} Feen . Thees wy ie Wc in Ediibs Gi Water Einen Were" fer. 
8p By De e his proportion of the groſs averages he had been Kc in Wade Admiral en 5 
5 5 20 Noam at the Ship-maſter's Mftance, for reparations 6f the ſhip after it was diſabled bys 
IRR orm at fea,” and Me. Chiefly' being an owner as well as” he his ſhare came to L. 100 deen. Eo 
5 1 1 _" Alledged,” vou cannot recurt ny him, "becduſe* y 805 loft ehe cauſe” er Pepe cul). = 
5 in ſo far as you, omitted to propone an obvious defence, viz; chat by Lewis igth's laws | 1 


the marine, the owners are not hable Tf the Skipper do not: purſue - "ov his damages within 
4 months, and this Was after that time. Anſwered 4 Thomas Wylie; K could de no more 
1 but eſtabliſn an Advocate to plead for me; and if he has ofnit ted a defence, Jam not to blame, 
BH . ty : who knew: neither the French laws: nor cuſtoms. IHE Lördsremembred that romperent and 
BEEP ., otnrted is a peculiar municipal caftom; and therefore in"recliinting*of prize ſhips condemn» 
ed by the Admiral, cliey never nſed to debar firangersbyrhat exception of its; being com: 
peteßt and omitted, becauſe” they might Juftly* 6 ignofant of it; and were only RoDe-Jud- 
ged ſecundum, Jus Lentiunt; and therefore in this eaſe found Mons W Was Tor to "kak „ 
At that de oüght to have his relief againſt this defender pre neee 1 
Tad” French, c. agalnſt the Counteſs of Meyn.  Alledged, «You ie! Not oven ; . 
1 huſband's death. - Anſwered, He went to the Welt ldies 9 years ago, and there js no 
"word from him, bur all the relations from thence bear that he is 6 dead. The Lords found this 
' | ſofficienr” 1 5 proven, where the ſubject : matter was executty; becauſe there they gone 
15 FP: "0: _ caution: in rhe FEA teſtament to Tas furthcor ing to all 7 arties having mrereſt, . 
5 Badem die, Pringle of Torwoodley' : againſt the Viſcoont e 4Strathallan? The Le 9905 U „ 
pelled this gefeneg, that he offered to prove, tho“ the diſpoſition bote that Strathallan's father 
receſved the L. $0,000, yer xraly! he was but an interpoſed Truſtee; and" the money went to 
Chancellor Perth's uſe; and he is not called to defend. The Lords found Srar gallen, inn 
2 of his acknowledgment i in the diſp ed and of bis Perinl act of * Aiable i! 8 e. 
- Mirddſon, reſerving his recourſe a 8 e b. Vid. e eee e 
5 > "Eodem die. Arbruchet reporte! Morifon' 4) cath, againſt the T nd- al ton, being two. 5 
1 . ections "againſt an atreſtment. 110, that the Writer was not defigned:” This' the Lords £3 
3 _ 'S 0 wy repelled, in regard” ic Was before the Act of Parl. 1681, and they offered to 1 fe by con- 
3 8 ==” A eſcending on his defignation, 240, that one of the Weder had only fubſeribe his name. 
= - thus, John Auld, without ad) jeting the' Word witneſs.” This che Lords alſo repelled, in regard | 
5 1 ds was called and deſigned as one of the witneſſes in the body of the Writ. e e 
Faden die. James Murray late of Skirling* againſt” James Douglaſs now bg! urhng. 
The L. 1 000 bond, as the remainder of the price of the lands, gtantei "by the deceaſt 
;  Lieutenant-general Douglaſs to rhe ſaid James' eg, bore this expreſs” "quality and con- 
+ dition ina marginal note, That he ſhould not only have right to retain the principal ſum, 
but alfo the annualrents after May 1689, ay and until the ſpecial incumbrances — ; 
on, and contained in the ſaid bond, were purged, and all others in generaf that could any 
Way affect theſe lands ;, and ira ef theſe incumbrances were never yet purged, neither 
by payment, nor dy a legal ſentence of abſplvitor, the“ there Was an inprodation | 
depending againſt - them.” Anſwered for James Murray; it was not Bis fault, 
ing: by 5 "General's death the proceſs ſilted, and his eon is not yet ſerved heir, 
and fo wants a title to purſue; and there was nc diſtreſs nor eviction, but they were in 
e poſſelion, The Lords would not go over the clear and expreſs pation of parties 3 
ttho' ſome contended it was but of the natare of an irritaney, and buͤrgeable; but recom- 
TR mended to try if the ſums contained in the appriſing and intibition expreſely mentioned 
in the bond, "and ordered to be purged, ' with their annualrents, were within the princi- 
= ſam of . 1700, for Which the faid bond was granted, fo that the ſaid principal ſum 
would be à ſofficiept fund to pay them in caſe they ſubſiſted and were all due; then the 
äͤnngaltents might be decetned to be paid. Let this was more favour than Jaw ; for there 
might be other incumbrances not uamed in the bond; Which might do no more than exhauſt 
_ theſe anniualrents; which could nos be ſummarily” diſcuſſed. in = proceſs,” the eredirors not 
dae called. Vid. 27th current. e e 5 
Eodem die. The Lords adviſed the baute betvint the Earls of Melvil.and Perth, Weite 
N 2 3 Jan. Jaſt, whether the judicial inſtrument produced now by Melvil, containing the writs 
„ + - "made ſe of by him to prove that Perth got his compoſition, was ſuch a tranſumpt as was pro- 
| . bible'without the principal writs” And the Lords found it was' not; ſeeing it did not proceed 
BMD on a ſummons of tranſumpt, but only on an exhibition; and that the bill whereon it was 
- granted, bore in its 8 80 part. to give him a tranſumpt of theſe writs, to give out in bis 
proceſs ; and theſe Words in the interlocutor; * that it ſhould make faith as ful I as the prin- 
_ Eipals,” wanted a warrant, For thir ipftruments differ only from copie in theſe two 
. that they are kalen to give out in proceſſes,” that the principals in the 
mean time may be taken up, leſt they be loſt, going through ſo many panne and ſecond- 
1 to ſer ve as adminicles in proving of tenors. Vid: 14th June 1694. e 
February 27. 1694; The Lords having conſidered the caſe between, Murrey and Dovglas 
of nth mencioned 0p Ne hat 1 ORE Aron: e that Mr. Lewis 
e . „%% AN „„ Stewart's N 
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| _ being ide chicf.incumberance that lay. unpurged upon the eſtate, © and there being near fe 


| _ years annyalrent lying. in the Lieutenant General's hand, they modified two years of it tobe  - 
paid te James Murray medio tempore, during the dependence, and declared it alimentary, and. 


* ; 
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nat ſadſeck ta arreſtments; and granted diligence co James Murray tor xecovering our of Ki: 
De produced berwixt and the firlt of June, that ien hen weh conſider whether or nor be 


mould get up the reſt of the annualrens. 7 


Foam die. In the cauſe of Doctor Lauder againſf Mr. Walter Borpgde, mentioned 2ſt cur. 
' © "rent, the Lords thus far altered their former interlocgtor, that they allowed him to continue his 
paolſeſſion of the lands, ay and while the rental and deductions were inſtrocted, chat, by calcus. 
Ling thereof, it might appear whether he was patd of ue E. 2400 ſultaineg ic bim he finding 
_ eaption-carefound, if in the event of the account of his intromilſions there ſhall be found a ſu. 
perplus, and that he is overpaid; and as-to his other. realons of reduction not already repelled, _ 2 
Allowed himfarther to be heardthereupon, before. the Qrdinary who. reported the cauſe, ade 
| granted a diligenee bing inde for proviag.the went and gelslestſons. bey put him io 
| caution, becauſe in every;removing dhe deiender ought to find caution kor the vidlent profis. 
 _-  Eadem die. Upon a new bill given in dy ebe Bart of Melfort, contra Sir George Campbell! 
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dais eſtate, wherein he prefers the daughters, of Caſtlehill and Carnwath, his two uncles, 


before his brother Richard, bis daughters, Sc. Caltlehill and the other ſubſtitutes in the 
_ tailzie,preſented it to the Lords, with a bill, craving it may be recorded in their books, con- 
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BEST ts i ö reſent L. 
5 4 5 up T's bod Sp wg Ache or e a greater jointutę to a wife than the 
J ice he oppoledithe: regitt ration, and cravediro be heard. Several of the Lords 
E  - thoughtthis interpolition would not ſtop the recording, but the plurality craved he — . 
8 2 firſt heard. This will not ſecute him ; for (the? the Teng bs! * in 0 ne, What 5 
1 5 „ them to ſerve an inhibition on it medio tempote?" - „ "TY 
1 Feb. 28. 1694. La the queſtion between Gebete Baillie of; "Jereifwood; ant the Fn of 
__ "Lok about entering him in a piece of land he held of them, (mentioned 15th December £1 
1699): */ The Lords found they could not diſpenſe with the Chancery, ordering three pre. 
Sto be iſſued ont by vaffals againſt their fuperiors for receiving of chem, whereof the 
1 are called furtł et meminimus 5 and that till theſe were Executed Oy would OY 
BD % BE >> him to enter by the King, who! was the Town's Superior. - 
= 9 Eodem die. In the action between Ker of Bittledeap- and Seot af Bowhill, mentioned 6th 
1: . February cürtent, the Lords found, ſeeing the Advocate only offered to improve the a 
= 1  __- cept of warning madeuſe of: by Liteledeag as falſe, there Was no need to cauie Bowhill con- 
3 By in; tho“ this may be à method to evacuate all confipnutions where improbation is. pro-. 
1 ney by way of exception, by the King's 0 eee n Ts ad raping al, 
=... and fo he-is not bound to-contign. n. * V 
| = i " Zodem'die.” John Trotter being cond: ned” is ths: fo treaſon bly. fupglying. I Bas, 
= EE, oe in a bill, rex preſeriting, that, in his abſence, when he durſt not appear, he was holden | 
3 2, ? as confeſſed at Bike Thomas Young's inſtanee for 10, 000 merks for not deponing, and de- my 
= 7 fired now to be reponed to his oath, that the faid debt Wien nor asset bis eſtare, tho' this 
"= 3 was more the King's concern, bo ſucceeded Him, than bis heir's. - The Lord Thought 
. OD - "xhis not the habile.way, but allowed-him to give: in a bill of {af ſpenſion, when. his cafe met 
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1 „ e ie Tn, 4 Haul Keeper, in re George Falconer deccas d, that ſee- 
MM 5 „ 'Y there were always to be two, chey ſhould preſent them per vices; and in 3 
15 Kennedy the laſt intrant came in by the Lords nomi nation, that the Town- Council 
ſiould now Ng in a-lift of three to the Lords, out of which the Lords would chuſe one; 
3 5 A TY and, on tke next vacancy, the Lords ſhould preſent three to the Town, ont of which they | 
[ => Ty | ſhould elect one,.and ſo per vices as aft as it dechrred. And thir two cautions. were 1 5 
= = 5 5 ed. 34 Thatall prefented in tlie lifts hond be Burgeſſes 3 tho? ſome of che Lords urged | 

3 "me might: have freedom in their lifts to name decayed members of the College of Juſtice; 
* 5 but it was thought ſuch were either Burgeſſes, or could be made fo. 2. That the preſenta- 
= tion and cleion: thauld: not be procraltinate," but within eight or ten days after the va- 
cancy, and the down-litting of the Selon. Some thought this was giving away the Lords 
1 \ right and privilege of ſole chuſing, and that it-ſhould-laſt only during our own time, and 
ö 5 N . : 8 not prejudge our ſucceſſas 5 but, on ſearching both 1 Town" $ nes and the gs of 
=... - the right was. N and both claimed it. 

= 5 Eodem die. The creditors of Alexander Crombie Vatter in Dalbaen, ring a roup 
1 aud ſale of his lodging in Edinburgh, on the ſtature. of Bankru ptey, the Lords found it 
2 Fe 8 proven to be worth early. Z. 1000 Scots of rent, and that it mig ht. be ſet at that rate, 
Aud taluech ir at 12. Tears purchaſe, tho ſundry thought that price 7 bigh'; and for the fix 
= 58 mafker⸗ crofſes, the Lords would not make Edinburgh fix ſeyeral pariſh-kirks, (as it had ſo 
=P; © 8 7 Es | "wy charches,) but 2 to fand for one pariſh, and added the Canongate, Welt- Sky 
= ES, _ two pariſhes in Leith, an that of Duddingſton, to make the other fp... 
"Is Eodem die. The Lords having adviſed the bill and anſwers of Sir William Denbolm of 
=:  Welthicls and George Lockhart of Carnwath, they adhered to their former interlocutor, 
3 0 . 5 finding the aſſignarion given by Weltſhiels to the deceaſt Preſident Lockhart, of Fordebs 
N . bah, x ae to be aſcribed in payment of the 2000 merks bond which be and Allanton 
2 8 55 1 4 _ owed Sir George, unleſs they would condeſcend on another debt for which this aſſignation 
was given: Bor found the alledgeance relevant by Weltſhiels's -oatb, that it was for ano - 
Ws 3"; On debt. A debate Aroſc, if his brother Walter's oath ought alſo to be taken, ſeeing he 
confeſlecd in che anſwers that he gaye Walter the aflignation blank in the name of the aſlig- 
1 ney; and tho” ſome alledged it might be a dangerous preparative to take away rights by 
a 5 __ an interpoſed party's bath, Who was no more but as a ſexvant to carry and deliver it; yet 
=. 1. the Lords ordained him alſo to be examined anent the cauſe of it, whether there was any o- 
ther bond or dilcharge im the caſe; Weftſhicls always in the firſt place deponing rhat he deli- 
.  'vercd the affighation. ta Walter, his brother, blank in the name. The next queſtion was, 
11 ie n e e the: MEM A . 0 Aa, 1d taken. A OY 00. 
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._xhought be could not; but, in regard a prior, interlochtot gave Carnwarh the + oo 
either of paying or aligning to cb new bond, therefore, before. 1 ey would alter, lowed. 

um ro: be farther. heard thereon. / : 

' Baden die. Rankieler reported the "fit; at Wie nn $ | lanes” againſt” Gp 

* a of Aleppo, late Coffee · man, fot payment of Mes price. of ſome fined wool... George 
_ alledgeds that the | bargain being referred to his adth, he had deponed, with a qualizy, - 

chat che ſeller ſaid there would Ne 16 kb. out of each one of fined Wool, and yet there was 

not ten; and. ſo 'craved abatement. quanti minoris. . 


_ verbayaBantia, and little weig ht was to be 


The Deciſion in Dury, July loth 1632, Fenton, was > bas 6] 
Vie the qualified oath; but there it Was intrighck.. 
1 Bee die. Elizabech Open relivt of Nildet Maſon, pu 
OT his Re” 


We 0 being only. L. 36 Scots, and being calumniduſfy ſuſpended, the q 


{tion aroſe, 
_ - whether the expence might be decerned ſo as to exceed the prineipal ſum? 


ind the = 


plwea, tho! the accompt given in Was Z. 90, and fame propoſed to.take their oath on the _ 
_ ok! it, and then decern ; bat dne OTC e That youlc 3 * charge, ad 
1 therefore chuſed: to reſtrit *. e bs 12 61k 
Fu 13. 1694. Philiphaugh reported Hh of fa RE ; 
ph 5 Miniſter chere, (mentionec 4 tb Feb. 1694.) on the 


bs iven in by Croikſhanks . 
= Banchory contra Mr. James 


| were not found ſuch,) were hot proven. 2. That he nor havin ng taken the oarhs appointed 
dy the act of Parliament 1693, he had no right to his ſtipen 
5 holden as confeſſed « on it, and a commiſſion directed, which he yrs ohted. And as to the ſecond, 


was a great difference between the ſandtion of a law and the application of it. 


+ bought it at that . and that was not proven. The Lords r 


_ yet the Lords refu 


bat, and any reſeryed it to the concluſion * the Lan 
| 1 hb; 


_ Hope's Form of Proceſs. Anſwered,” Lou paſſed from this, by ſeeing 
= procels; ; and the moſt this can amount to, is to get a new "fight. 
ing this dilator was only proponed to annul the citation, that Al. arreſtment laid « on pen 

' lite might fall in conſequence, therefore they repelled it. 2 


matter ommun bonorum, ſeeing what was not di 
bone to other creditors, and that he kept 
| Provoſt Rait and Mary Watſon were broke: For the Lords ſaw Mr. William inſtructed 

ſcripio the onerous cauſes of his right,” and had deponed he had no truſt of her affairs as A- 


unpaid ; and that he was not bound to inquire into their condition, Pourie's debts bein 
all contracted after his: But found it relevant, if Pourie would prove by Mr. William's 
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"The Lords considered that theſe words. 5 
commonly ſpoken in ſales,” that it was as _ as ay of chat kind he could find, were on 
aid on them, und it Was not a formal upholding _. 
ok the thing; therefore they. Eejetcd the quality, and decerned for the price agreed pen, 
rp 2 1 not dr F TOURS 


= "I x3 Se Fan "Ga one * Fog e hich eee in en Ka Was 9 0 Y Re 
- modifying ſuitable expences; and therefore reſolved to amend it: And, in this'cauſe, the - . 


Z - found it might, and therefore modified L. 40 Scojs in panam lemere litigantis 28 expences of 1 


. reaſons, 1. That the gantities: ;of the teind (which had been pled to be decime muſe, but 


there was no ſentence civil nor eccleſiaſtical applying the $217.48 of the act, and there „ 
Replied, _— 
Ez charger. ſeemed to confeſs the quantity Was exorbitant, ſeeing he alledged the Provoſt had _ 
3 ; eponed the Proyoſt, and 
5 au 0d the bill to ; and it being 1 moved, that. he ſhould firſt pay. the Fon: $.£XPences; LR. 
yt t if they. law > 


Beodem die. Mr. William Gardgal aol his Factor, contra Thomas Stewart. Alge, No i 
1 proceſs, becauſe it is called and tabled on the day of compearance, and he cited Sir Themas 
and returning the 
he Lords conſider- 


 . Hodem die. The Lords adviſed the caſe between Fab of Pouric, wad Mr, Wil ? 
| 1 Stirling Writer, mentioned 16th Feb. 1693, and found che ualifications of fraud con: 
 . deſcended on by Pourie not ſufficient. to reduce Mr. William's rights, viz. that it was be- 
tween conjunct perſons, and that he had been the Agent, and the diſpoſition was on the 

ſponed to Mr. William was thereafter difſ- 

yp his rights, and for bore to take infeftment till 


gent chen, and that there was no colluſion; but the debts were Juſt and due, and ſtanding out 


1 "oath, that he forbore to cake inen on n 1 my DIO: ” * * 3 q 
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”  ,  , chnntable any further for the emoluments of tie Commiſfariot but conform to this accompts 


be queſtion aroſe, if the intkrument taken zonire-Bordy fitting in judgment was probative, 
his oath of Calumny' being taken ar the bar, and he not phe won The witneſſes inſert 


Bat the Lords chuſcd the Sheriff flars „in 


EE 245; BS. Fa co 1 1 . | 49; — bd. 22 c 0 1 
were ordained to be examined. Tbe 2d "queſtion. was; whether the Sberiff's fiars were 
to be ſthe rule, or the prices ſet b the Regality of Dumfermline, within which the lands lay. 


regard the other are more properly made in medum 


9 


© p#nz between maſter and tenant, in caſe of not delivering the victual. 
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1 A+. a ahi 1 moletaia nth John Scot of: Maledy nd Sir 1 eng 
* it came to be debated, if it be n ſufficient interruption of the preſcription, tha, 
dolle tenant for ſeveral years poſſeſſed both heritors lands. Many thought that a joint pra- 


5 3 miſcuous poſſeſſion by a tenant could be beneficial to neither, fer Loans. uf nec aveſſe;, and 


-conld. not be counted to any of them, but ſuhducted from the years of preſcription, which is 
odio: Hut in regard, the preparative was of! importance; it was ordained to be farther heard. 


5 ne 21. 1694. The debate between the Faculty of Advocates and the Macers, biz. 5 
who 7 them had the right of keeping the Lawyers bar, was heard. On Banantyne's death. 5 


the Advocates elected James Dalrymple, The Macers by a bill reclaimed, and the poſſeſſion 
not being clear, who had firſt put in Adam Scot in 166 1 to be Door keeper; and it ap- 
1 that John Bannantyne had ſerved a.year before the Faculty ſettled a 


ing the King's, and the Lords being his-delegates, they had the ſole right and power: of 
mb all Door-keepers within the Parliament-houſe; and that any poſſeſſion, which either 
the Faculty of Advocates br Macers had, by their gift or act of Parl. 1.537,. as oficiarii, 
denen or ſetjeants armorum, was by the Lords tolerance and permiſſion. But this would 
have deen as partial as that deciſion of the Romans, where two neighbouring republicks ha - 
ving a difference anent a peace of ground, and referring it to the Senate of dome, a ie de- 


termined the debatable land to belong to neither, but only ro-themſelves. ons 
es Rait „ 


June 22.1694. In the charge at Pringle of Renniſton's inſtance b am 
Pie dent in Edinburgh, and his bill of 5 reported by Crocerig : the Lords repe 
. this reaſon, that he offered to-prove he entered all his 
be got did not contain the whole, whereby the goods not mentioned were ſeized by the 
Walters at Edinburgh; and the bond being for the cuſtom: of theſe ;goods, he onght to 
have deduction effeiring to his damage. 1 he Lords refuſed to pass the Will, and e 
not probable by witneſſes, but only by Renniſton U 2 is SRD or 

Eodem die. Whitelaw reported the reduction raiſed by the Earl of Tweeddale, Chancek . 
1 conira Richard Earl of Lauderdale, of a decreet obtained by the Poke: of Lauderdale 


Veen Anne; the Lords had 


repelled both the defences founded 


upon theſe rights 


$ the: rt. Becauſe tho Rankeiler's tack was produced, yet his aſſignation of the ſame to 


_ the Earl of Dumfermline, 2 author, was not produced, and ſo it was ſper jure 
tertũ; and the ſecond, becauſe Anne being but a liferentrix, her tack had ceaſed ach , 
her ſelf: And now, as the Earl af Tweeddale had recovered: Rankieler's aſſignation to Dum- 
| fermlins of that tack,” and pact an ug it, he ought to be reponed, it being * of the na · 
ture of a certification in a ſingle reduction, Which is always taken away by e 
35 ſeeing he was ready to give his oath that he had it not then, but has recovered i it 
ſince out of Dumfermline's charter · cheſt. Anſwered; The decreet in foro cannot be 

that being no nullity ; and it was the Earl of Tweeddale's own fault that be did- not- eck 4 
incident diligence for recovery of the aſſignation as well as the tack ;. ſeeing they were 9 
in the charter · cheſt, and ſo it is not noviter veniens ad notitiam, but only ixſtrumentum no- - 
viten repertum, and che law ſays, ob inſtrumentum noviter repertum non retraftantur, ſetentie : 
And the want of the aſſignation was not the only motive of the deereet, but alſo the in · 


3 of the two tacks; which, being to ſundry perſons, and to different endurance; 5 


+ Lords found he acceptance. and uſing of Queen Anne's, (which was the laſt, and mention-. 
1 other,) was an abſorbing of his option and faculty, and he could not recur back to ne 
The Lords, thinking this a * of e erte it to be heard | in PEE. 
Tt 29th: June 1694. 
- Fane 23. 1694. Lord Joby Hamihon contra. Sir Hugh Camp bell af Calder, Se. The. 


2, Lords having rejected an article of S6 merks alledged paid by Calder as cautioner, in re- 
_ gard it was ſuſkruckedl that the principal Tackſman had paid it before, and he being only a 

cCautioner ſhould have known that, and not have paid till he had informed himſelf, or got 
n incident diligence for proving it, and the principal was not obliged to intimate his ha- 
ving made payment to him. A bill was: given againſt this interlocutor by Calder, and 
founding upon the Common- law, J. 42. D. de R. J. that Aidefjnſſoras eorumgue | havedes juſtam | 
 * ignorantiam allegare poſſunt; and i. 29. C. mandati is poſitive, that the debtor ought. to have 
| acquainted his-cautioner that he had paid, that he might not be enſnared; and Mavins De- 
% Lubec, anno 1655, ſhews it was ſo decided there. The Lords adhered, reſerving. his 

| ' Fecourſe againſt - Dumfermline who received twice payment, as Ps: ſeeing i 5 | 


__Uoner's. ſecond ae coun not be r be bona fide wade. is Ss, 
. J 7 8 x 3 8 e Jun 
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penhon-of 200 
merks an him in 1676; therefore the queſtion aroſe, who ſhould officiate medio tempore til! 
the right and poſſeſſion were cleared; and it carried that the Advocates nomination ſhould take 
= in the mean time. Some moves that neither of them bad right; and that the houſe - 


goods at Kelſo, and yet the — f 


i _ agent him for the teinds of Pinkie. See Stair 22d;Januay 1679. Do LS 
His reaſon of reduction was, that he ſuccumbed then, becauſe TOO 3 


» ck of theſe teinds, the one from Abbot Pitcairn to M*Gill | of Rankieler, the Deb 


£4 
15 
-* 
* 
2 
Y p 
N % 
W+.4.2 " , 
* E | 
N 4 Li Y 
+ A 12 
3 _ 
. . 
L 5 Ty 
4 
4 o 
a * 
35 : \ 
1 
; = 
5 „ 
o : = \ 
TE 
0 + 
1 * 
EO 7.6 
* I 
5 1 q 
1 7 L 
bt . 
. t | 
9 0 
"| 
"4 ” 
% * 
8 
8 | HR 
f . 
h 3 4 
f Ti 
= : | 
T1 5 
* 
* 43s 
= ** 
| : 
F 4 
" X I l 
87 
. AX 1 b * 
; 3 
* 1 
TY 
: U 
A, K 1 
mw | 
+ 
l 
t 
1 


* 
ef 4 1 
* 
- > — x =P 
CA SE AS Foam. x 75 2 
. 4＋ 2 * C 
— 2 7 . 
ITE IEICE 22 by: 
r 2 — — 
— - —— — 


ine Las l to aha 3 e and found ey Winurg of Fra Rye . 
= 1 5 5 15 ho tor and that the craving the-purſuer's oath. of Calumny ſupplied the nullity of the node. = 
ſexvacöon ofgche writer and; witneſſes, if he acknowledged che fubſcriptionz and: me %r an I 
J eren ee , nne lands nalen he could ſubſume lefon. See Dury 
# _#2d:Feb;1 q, Hamilton. aha found e xetercnce- in the minute to my Ea r. 5 
3 olaſlie 60675, Hl ſuhmiſſion bur only anent the extending of the ſecurities; and he being 
3 the: Lords now come in his room tanguam boni diri to arbitrate the differences between he 5 
J And referred to the reporter co hear the parties proct ators farther if the bargain , 
. cooks be yet perfected, or was become impreſtableʒ 95: A ent warrandice he was to get 
25 5 for the lands diſponed ; and if it was needtul, to ordain Ker to give him real Vertandier 5 
. e the lands of Srrathoar, Which was the remanent of their idebrot's eſtate. > 
ERR, James Cantingham contra the Bakers of the Canongate. Thel renn of . be. 
8 eee was, that it was a Competition of heritable rights, and ſo not competent before 
deny inferior Judge. Anſwered, imo, That it was below 200 merks, and ſo by the act of 
3 Daene belonged to the Inferior Courts. ade, They had compeared and proponed pe pe- 
© + Femproxyidefences without declining the Judge, et Primus afius Jadicii oft fublicis Car Wars. 3 
ene, + Replied to the Iiſt. tho' the yearly duty acclaimed. was N the a& of Parl. 
__ 1672,1beingbur L. 5 Scots, yet being ſought for forty years bygone, the whole exceeded | 
r quorgrrtiul rot ebells; And, tothe ed, the compearance was officious, | 
WE 54s by a. procurator without a mandate. But the Lords found he was producing their writs, 


h. ee Deny rd e TREIR y opal bebe 2 n ee and. 


Ons” 3 ; was Lady Marry's Glevaland's hands; in Which 1 kad hen: firſt a de- 
5 Tt rhe Ts e NEE in 1652, and an gt of transferring aguinſt himſelf in 1656; and 
ets nom the cauſe Was dgain wakened... Murray alledged, no reſpect o the decreer, ſeeing ijt 
5 ſabſctived for it appeared E dealer inſpeRtion thar Wiltem Downy the Clerk's 
= eee; worn away by lenged of time and much uling: But it was marked on the back 
=... iver; and it could befopplicd by the Regiſters, - and a new extract 
12% bjeQed apainft her title, that the teſtament was not produced, nor the | 
ST _ Ueoreer arbitral. The Lords would not allow him now to quarrel her active title after wm. 
. . Ast of litiſcontrſtation, wherein he bad. offered to prove that Cleveland was in as good 
BE”: 5 dondition nod as at the time when the n ſhook 1 Leue ban Hande, dat reſerved 
. 2” |  #his to the Earl by way of reduction, as accord. f e 
* 15 ; 5 oem dit: Mr. David Forbes Advocate, 5 William Cockburn Merchant, : 
24  -ofleting) topuind his Heng his-davghter-compeared, and was content to depone that the 
LEE: goods Were her's, and the Meſſenger going 10 procced notwithſtanding, the Lords on a 
Dill ſRopped him, ill they heard the parties. Mr. David alledged, That this was only a 
palliation of fraud, /and:collaſion, the daughter being Kill in Familia, and having no pecu- 
Lum nor ſtock of her awn. heren to trade, but only her father's credit, who would 
rruther gifttthem to his daughter, Who onld always” make the price forthcoming to him, 
tien Jjevabem be poinded by th the c 


eteditors. The Lords thinking the caſe: ſuſpicious, they | 
- | . | ordained'the poinding to go on, but in cafe ſhe deponed, they allowed her the goods, ſhe 
3 always fuding ae 920 ASS en dens 8 value to gory awd 0 he oe the : 
es. Property + -belonged tothe faber. Fa IS, i Pl ND”. 
dae 28. 1694. Crocerig reported 1 William rd: rs Mr. Joby : Grieve of | 
pinnacle, who being eee Rutherford i in 00 merks, he gives him an aſſignation to one 
—ꝑp net Gray's, bond. for that ſum, with this quality, that im ſo far as he could not recover it, he 
- _ _ * -Hhoaldbe liable to make it up himſelf. When Rutherford charges the Grays, they ſuſpend 
Rp, vupon partial payments, and produce diſcharges, which. is intimated to foie and he takes, 
p the diſcharges, and keeps them ſeveral years; and being now conveened on the war- 
. he alledges they cannot recur againſt him till they diſcuſs Gray's faſpenſion. An- 
red, Tou are in culpa et mora, ſeeing you gave not back the receipts. Replied, You 
naoever required them, and if you had; 1 would have concurred with you, and inſtructed 
,_ +. har they did not prove payment. The Lords were clear that ſuch an aſſigney was bound 
m the terms of the back bond to have. inſiſted for the recovery of the debt aſſigned to him; 
2. - - ĩðᷣ regard of the circumſtances, that he had taken up the receipts, s, and kept them fe- 

vera pets without ee. Rutherford with defences againſt them, therefore in this 
ceaſe they found the cedent and not the aſſigney was bound to diſcuſs the debt, and ordain- 
e Rutherford to retroceſs Pinacle to the right of Gray? I debt; and found T9. letters or- 
geiz proceeded againſt Pinacle for the 700 mers. 

EDeoaem die. Robert Chapman in Kirkaldy againſt Aang Re, This was a charge on 
fi the Sheriff of F yfe's decreet for 400 merks, conform to Chapman's obligement in a diſ- 

: charge. 1 3 of fuſpeniiay. and e mr, that the 1 being relative | * 
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. FINN high ro / pat Door kae e -dring' the rite he'd was 
tried to the aid Robert Chapman's mother, ſed ita of this was none of chem. ere 
queſtion: aroſe, | Whether the principil'diſcharge needed v6 be produced,” ſceing it was fully | 
- narrated in the Sheriff's decreet, and the tenor of it Was not t roverted by the parties, 
** only the meaning and interpretation of therefore the Lords found the obligement | 
of the 400 merks'was ſeparate and diftin&-gamd'faund the letters orderly proceeded, refer- r.. 
ving his reduction when 2 „ Wong ve Jativhied” V che ere ene „ 1 
bee the/proceſs#/ | P 
Budem dir. Agnes Dew mom, mention 0 ith Jarnary-lutt, © Agnes 5 


9 baviag an Aliment of 200 merks ycarly out ont of che Shore · maſter of Leith's daes, the did re. 
Atrict it to L. 30 yearly; with this quality, that on thankful payment of the faid L. GO . 
mould not trouble him for any more, nor augmeſt it. He having failed in payment, e 
— pirſues to be reponed to her own place of exacting the fall % merks. The doubt Was,, 
tk the clauſe was truly irritant and reſolutive. It was argue affirmative, becauſe ſhe fays, „ 
on thatkkul payment I ſhall exact no more, ergo a contrario ſenſu, if you do not pay me du. 
2. Iwill ſeek the whole. On the other hand it was alledgeu, that patta” leges commiſſaris —_ 
008 unfavourable, and not to be extended beyond the expreſs words and conception of = RR 
Anfewered, this held in odious penal ee as n pignoribus, or in reverbons ; | | 
oe in fo- favourable a caſe às an aliment.” The Lords were divided on the poi 5 1 
ee it not reſoluti ve. Others, that it Was purgeable by payment at the fog | "He laſt, oe 
the Lords agreed on this, that he had incurred the fallzie and forfeiture for bygones, i 
und ſo behoved to pay at the rate of 200 merks for theſe; and that in time coming, fange 
mould have right to the whole, unleſs te "ee. the reſtriged ſum within 8 75 0 after e 
ich erm ad fell dae 1 „ 
oem die. The Lords adviſed the. An ee Vetspeen the creditors: of Miln kx 
1 Clackmannan, and Miln of Carridden, wherein they craved to reduce his bond of 8 3,000, 5 
— make, as granted by Clackmannan then a bankrupt, at leaſt ix meditations fuge, at leaſt. _ 
dat you knew bim to be infolyent when he granted yu that ſecurity; in ſo far as um- 
| | quiile. Alexander Miln of C rridden, the defender's fatlier, in his 6ath taken on his death. 
Dod did acknowledge that Clackmannan bid him ex pede his infeftment ſpeedily, leſt he ſhould 
be prevented. 2do, That the onerous cauſes of his debt were not "borrowed money, but 
Lontracts for vidual and coals, and other ſuch bargains, as he declares' in his oath, and ſo 
de ought to produce theſe contracts and the other grounds of his bond, - The. Lords re- 
ſol ved to begin firſt with that point, if he was obliged to inſtruct or adminiculate the grounds 
ol his debt farther than by bis father's oath. If be had declared it to have been borrowed 
"es: its like the Lords would have ſought no farther aſtruction; but he confeſſing it was 
made ap of other tranſactions, the Lords thought it reaſonable he ſhould: give ſome farther 15 
document and evidence of it. But the queſtion ariſing, whether it was referred to his 
vatfi by the creditors ? For if it was juratum deferente adverſurio, they behoved to ſtand to 
his oath; the Lords found it was taken ex officio, before anſwer, and for expiſcation, he 
9 32 then morivundus, and nat on the act of litiſconteſtation; therefore the plurality 
_ __m that Carridden behoved to aſtruct the onerous cauſes aliunde than by the narrative of _ 
the bond and his father's oath allenarly; not but they might contribute with others, but 
"mw? they were not in this caſe, hen the party” was * breaking, ſufficient eke . 
per ſe. Vid. 1 3th July 1694. | 
85 v6 29: 1694. The Earl of Twweeddale's reddegion contra the Earl of Labderdale: montion-- 
nt 224 current, being heard in preſence was this day adviſed ; and the queſtion was, if my 
Lord Chancellor could be now reponed to produce the afſignation, not having done it in the 
- firſt decreet; for the Lords oh 8 a great difference between an emergent defence, not exiſt- 
ing at the time of the firſt ſentence, or exiſting, but not confi ſting with the parties knowledge 
* and the production of a writ which was then in being, and in his know edge, but was not 
in his hands, nor any diligence required for recovery thereof. The iſt was exceptio emergens. 
. The 24 noviter veniens ad notitiam: And the 3d, inftrumentum noviter repertum. As to the 1ſt, 
there was no doubt of its being receiveable. The ad was a favourable caſe, if by his oatir 
and other documents he inſtructed his ignorance of it at the time. But the Lawyers are 
plain in the 3d, which ſeems to be the preſent caſe, that ſub practextu inſtrumentorum no- 
5 1 viter repertorum non retratiantur ſententiæ ; that the Lords decreet did not ſingly go on that 
ground bf the not production of the aſſignation; but eſto it had been in campo, they thought 
it null, imo, Becauſe the tack fer to Mccgill of Rankeiler being perſonal to himſelf and his 
ir it was intranſmiſſible to aſſignies; for tho' the law favours creditors, and has introdu- 
eed that they may be carried by a judicial and legal adjudication, yet it has never yet gone the 
2 to ſuſtain voluntary aſſignations in that caſe: 2do, The Lords, at pronouncing of that 
deereet, had alſo the incompatibility of the two tacks under their conſideration; and on all 
theſe grounds declared Lauderdale's right. On the other hand, it was urged for Tweeddale, 
that the proceſs was originally a ſpuilzie, which is a poſſeſſory action, and cannot debar any 
new. TR to be made 5 whereas had | it been on the declarator, it would have been res 
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Wa fa U was no LD fie P 1 . to h . he Kt 2 At un 
came 0 a Vote, repone Tweeddale contra the decreet and receive his aſſignation to the tack, acc 


it had been produced ab initio, fo as he may be heard upon the material juſtice of the decreet 


and grounds whereupon Wſoceeded ? And repone carried: inſt 5. Vid. 4th 160 
Zadem die. In the 2 -0 of rruſt purſued by Was 3 of ee e 5 
"Gin of Pinnacle, a quaker, that the diſpoſition he gave him of bis lands was in truſt, 
and ouly. for his own behoof, -- The qualifications « of the truſt were partly founded on ume "I 
miſſive letters of Grieve's, and on the -ſmallneſs of the price, and that the narrative. of the 
Apo tion does not bear an obligement to pay it either to Tuſſilaw- or his creditors, but 
only that the land ſhall ſtand affectable for the creditors ili nce in ſo far as ors extend 
to 25,000, merks, Cc. Pinnacle opponed the diſpoſition as and abfolute, and bearing 


an onerous cauſe, vig. the 25,000 merks, the undertak iug of 1700 merks of yearly annuity 10 


Tuſſilaw's grandmother, and the diſponing the room of Eaſter-Pinnacle to Tuſſilaw, bein * 
worth 300 merks yearly ;/and denied any truſt farther. than what caſe be ſhould drive Tuſſ- 


. law's-creditors to give him down, that it was to acereſet to Tuffilaw- himſelf, and that this 
was all chat his > imported. The caſe was intricate ; and ſome were for allowing either 
party a, mutual probation before anſwer as to the grounds inferring truſt, or eliding it; 
but the plurality thought this was to involve them in a labyrinth of trouble and "expences, 


therefore they Found the truſt proven, in -regard-'the- dilpolition. could not i import a ſale, 


; SO 
* : * 
IJ = 4 
2 TH 


there being no price; and in law emptio et venditio ſubfiſtere non poteſt fine pnætia, and there- 
ſore reponed Tuflilaw to his own tight. Bur 1 think this will not extend. to reſcind a po- 
__-  terior ſale of a part of thir lands made by. Pinnacle with con 

_. Anderſon, but only that | Pinnacle. ſhall comp 

far he has expended. in payment to Taſlilaw's ee lors? And ordained them to count 


nſent of Tulblaw, to Michael 
for the price received, and how 


and reckon, and declared that Pinacle ſhould have deduction and allowance of all * 
* and deburſements on Tuffilaw's affairs, together with a conſideratzon for his pains. 
EZodem die. An objeQion was reported againſt the roup of Sir Adam Blair of Carberry's 
ela in favours of Robert Dickſon of Sornbeg, as he who offered moſt for it. It was 
3 It, That John Watſon, a real creditor by an adjudication was not called. Ayſcber. 
ed, The at of. Parlianient-+168x obliges the purſuer of the ſale only to call real oreditors 
Who are in poſſeſſion; for he cannot know others; and tho? there was a factor here put in 
the creditors, or the Lords for their behoof, yet that did not put him in poſſeſſion, be- 
cauſe non conſtat if, in the event of the ranking, 2 would fall to have any ſhate. The Lords 
found there was no need of calling him. 2do, It was objected, that ſome pupils, called 
Leiths, who were infeft in an ons, and in poſſeſſion. by gerting payment of their 
yearly annualrents, were not cited by the firſt diligence to hear the probation of the rental 
1 which was the principal part of the proceſs, bi only cited on the act, and even then 
that only their father as adminiſtrator was cited, and not themſelves, which was 4 nullity. ; 
© The Lords repelled this objection, and found the infeftment of annualrent being a fervitude 
could not N attain poſſeſſion, and that the citing the father as tutor, upon the ſecond 
diligence, was ſufficient, ſeeing. he cbncurred in the roup; and at moſt, the Lords 


ob _ thought the omiſſion of net. citing one , creditor could not annul the roup and ſale in 


tetum, but allenarly quoad that ereditor's intereſt; and if the buyer was content to ſtand to 


the bargain, with the hazard of that creditor's debt, the roup was not te be reverſed; for they | 


turning now one of the moſt ſolid ſecurities for conveyance of fans,” ha 4 are not to be loo· 


0 DOE 


N % 
5 


* 
* 
N 


5 ſed nor overturned upon ſmall informalities and omiſſions. 


June 30. 1694. In a cauſe between Wilſon and Haddo, it fell to be ee where a 


* abe bore that they ſhould determinetbetwixt and the- &th of January, if it was excluſive 
of the 6th or incluſive, ſeeing the decreet-arbitral was on the 6th. The Lords were clear 


that in all "theſe favourable caſes the day betwixt and which it was to be done was included, 
ſo that the decreet pronounced on that day was valid and ſafficietit, ſeeing intereſt reipublice 
—_ ſopiantur; even as if I be bound to pay a ſum betwixt and ſuch a day under a penalty, 


ot forfeiture of the eaſe if I fail, I have that whole day introduced in my favors. But 


: . 8 


hat made the difficulty. here, Was, they had referred the meaning of parties to Haddo's 
. oath, and he had lay that it was underſtood, the decreet was to be given before 
the 6th, and ſo was not to be included. Vet the Lords found ut ſupra, notwithſtanding 
of the oath, which was not in fas but in jure, on his opinion of the-thing, and ſo was on- 
| ly juramentum credulitetis : And, leaſt it ſhould be re 10 be a contradiction, "hey de- 
8 the oath conſiſtent wit their , 5 bd; 3 
. Eodem die. In Sir John Hall of Dunglaſs's' proceſs with Sir William Sharp of er bil, 
the queſtion ocurted, if a creditor {ingly by warrandice in a diſpoſition, before 3“ diſtreſs, 
may purſue a reduction of a right on the act of Parl. 1621, as prejudicial to him, declorato- 
ria juris, to take effeft when the diſtreſs or eventual eviction ſhall exiſt. The Lords remem- 
bered that in Robert Burnet's caſe they allowed a cautioner before diſtreſs to adjudge, leſt 
be 9 be e e and ad ; * ſo re Tune 8 bs 1 your a 3 
claratoria 


ey . 
e Ne 5 W 


Dualen die. The Earb f C N EN bil ie ee 4 
Regs 3 ordained to give him an extract of an act of Pa 


the bailliary, » which lies TRIS within the ſhire, there did nor appear 


10 ve an re of it, aN thong he he mighr ſafelyido i „ 
| 10 LN 7 3. 1694; Robert Miln Writer contra Mr. Rory M*Kenz 
Aud Butlers, his ce 


dents. The Li 


SE by that clauſe in his contract 


8 
0 1 {KC ok 
7 * 


3 ed, unleſs they would propone 4 poſitive defence of payment or the like, But if it Bad 
| - inſert" in the contract only by way of reſer vation, the Lor 

bone But a clauſe With he irden” is otherwiſe. 
"Eodem die. © The Lords conſidered the bill given i bi 


HE T 


lent to an action for removing him from the tutory as ſuſpect, in regard $ 


Beem tutor dari neguit; but ordained him to inſiſt with all diligence in that action, with cer- 


| propereſt Judges whether he ſhould find new caution: again or not. 


of the ſubſcribers are witneſſes to one another, yet that preſuppo 


. 'thit there was a paper of the ſame. kind, and labouring under the like defect, produced in a for- 


: not reclaim now; nam quod quiſque juris in alium ftatuerit ut ipſe eodem utatur, is a rule of natu- 
ral equity. And as to the former purſuit of Balram's, they found it ſuper diverſe medio, and 


e 00 reſer ved in that diſcharge might be made up of the product of the brewery af- 


ſhare therein. The Lor 
1 by them all before his death, and brewed after it. 240, The diſcharge expreſsly 
dore a clauſe of warrandice to ſecure the Clerk contra Kincaid's repreſentatives, which is a 


1 months, and therefore that he might claim his part, unleſs. the defenders produce the 


- Accompr to which that e is Mer ode] and then it will a what was bef re d 
| what ofter his K appear RET nl 


t, eee te . 
* eien he. obtained in Jul. y 1690, __ 
| -  "elaring tht the inhabitants of the bailliary of Carrick, which juriſdiction 1 Jy heritably . . 3 
tdi hin, were not anſwerable to the Sheriff courts of Air. The Lords refuled to 9 0 
pr interpoſe their authority in commanding the Regiſter N give out any ſuch extract, e 
12 Becauſe | it came . ks os 4 vil, and Sir George Cam mpbe of © Spock, Sheriff 'of „ 


{normals Tran act; and tho” man vate acts r ef 15 5 
Vet Keie was x Yeh; Which 'ratifications are not. 3110, 2 5 Tiff. Hhip b de. . 


But the Lords did no hinder the Clerk regiſter e 


n 185 W Ktyocae, e 
: s found, ſeeing the aſſignation which the Lady Kirk, 
' + Jand gave to Mr, Wimam Clerk, in her contract of marriage with him, to her jointufe, was 
Wioͤith the expreſs burden of the bond ſhe had given to the faid Butlers, her children of 'the 
1 firſt marriage, that this made it real, To as no creditor of Mr. William Clerk's could affect it 
- by arreftment or otherwiſe, no more than he could have reached it kHichſelf, de 
preferred them; notwithſtanding the bond made no 
8 fic application to her jeinture, but was only a perſonal obligement upon her, and that 
5 "oy was alfedged it might be paid, and the diſcharged abſtraQted*; all Which the Lords x 24 5 


ds . have N it e ber. 


Pr Merſin d 
; friends-on the mother's fide | to Fletcher of Aberizdy; againſt Mr. ng . 9 


his tutor, that he was remiſs in Purſuing the reduction of a decreet obtained againſt the mi- 
nor by his brother's curators, viz. Blackbarony, Salton and Sir Patrick Murray, in buying 
the Lady Aberlady's jointure, and therefore craved that a curator ad hanc 1 might. be 
named, and a ſum modified for carrying on the process. The Lords tho 75H this "equiva. -. 

'his b 8 
1 A yas one of the defenders, ' and he not being a member of the houſe, he could not 8 : 
| manly proceeded againſt; therefore they would not receive it boc erdine, ſeeing tutorem ba. 


kißeation if he did not, they would remove him: And declared that whether he or any de · : 
_ - burſed the expences in the cauſe, they mould be allowed in their accompts: And as to his re. 
 newing his caution, in regard his former cautioner was dead, they waved that, ſeeing he 
28 Tutor dative had found the ſaid caution to the Lords of Exchequer, and ſo "Ivy were the DT 


EA 1694. Orrock of Balram contra Kinloch and Alexander Chapman. f The firſt 
- queſti jon was, if the diſcharges produced under the hand of the Rip ee in the brewe- 
ty were probative without witneſſes? For tho' in writs ſubſcribed ſundry parties, each 
. three ſubſcribers; 
for then two are witneſſes to each ſubſeription, but it is not ſo in two. On the other 5 
- hand, many writs ſubſiſt without witneſſes, as bills of exchange, precepts, diſcharges of 
rents, Se. And it Was contended, that being in a matter of a ſociety, tho” diſſolved, the 
. diſcharge was ſufficient to their Clerk. This being a ſort of commerce, in materia fa. 
* worabili; the Lords inclined to ſuſtain the-diſcharge as probative : Mut in regardit.was alledged, 


mer proceſs by thir defenders, which was ſuſtained, the Lords ordained their oaths to be taken 
© producing it, and that proceſs; for.if they obtained. an interlocutor ſuſtaining i it, they could 


ſo could not preclude his inſiſting in this. And whereas it was alledged, that the balance | 
: ter Kineaid, one of the 3 $ death, and fo, Balram as Kincaid's executor could have no 
i found the preſumption lay for him, 1, becauſe it might be malt | 


. tacit acknowledgment that he had a ſhare and intereſt in that product tho? after his death 
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RE tiled a 1. Ae mos FTP pico g Weg dhe ir "240 - contro. Grew £ 1 
"SY 5 | En. "This Was a reduction f a Dee in fro in 1683, finding Irvine of Bonſhaw bad 8 
| Fe been Tutor to the ſuid Woodhouſe, and in the event of the -compt:that..he was. deb:or in 5 
„ TL. 1, for which they had adjudged Bonſhawy's eſtate. The iſt reaſon was, chat the 
decreet did not determine nor divide the ſeveralb manners of probation according to-the. na. 
ture of the articles, but the;pitſuer had led wicneſfes an them a, 'whereas. bis being Tutor and 
- the defender's being-infebe -could. orſſy be proven ſeripto, which Was a clear nullity. The 


5 5 .">. _  anfwerto this was, he was. libelled againſt as Futor, and his deeds of p protutory were evi. 
1 = proven, and alſo acknowledged by himſelf, in fo fat as hexeraved deduction for lands 
<A 5 walten by the: Engliſh,” which preſuppoſed his intromiſſion as-Tutor, - The Lords repelled. 5 


. £7 dis, auc fonnd ie no. nullity. The 285 reaſon Was, chat the witneſſes were not ſworn, 
ſeeing their depoſitions wanted theſe worde in the end, . This is the truth as they ſhall 
JJ God.“ : Anſwered,” Tho' the Clerk: had omitted this, and that the invocation, of 
1 © thename of God was eſſential to an oath, ag that which ſtruck terror, yet it was here ma- 
* 8 ftccæially ſappliec, becauſe it bort in the beginning of the depoſition, chat they were ſolemnly F 

b ew which includes all folemnity ef che words. The Lords alſo repeſled this nullity. | 


3 15 The za and mote material webe de that hy the age of the) witneſſes it appeared, that 
=_ © c of. them were but ten years old the time of tlie facts inferting the tutory, Where ey 
* „ ae ; and things obſer ved in popfllarity cannot make faiths ſeeing they are Bot then ar. 


| 36 that: ee of judgment as to underſtand CES. The Lords conſidered, if they 
had been examined on a commiſſion 'de recenti, auch been alive, there was ſome pretence, 9 | 
Þ dae en dead, et prurim puberi , when they ſaw the eee they:deponed, ane 
5 : giving a good cu ſcientiæ, becauſe they were nis tenants ſons,” and lived in the place, and 
* 8 conv Stel daily there, tho at che time of dheir examination patties werenot preſent, (as now 
1 ſnner che ac dl Furl. 1686) yet-quond initiulia tt rum, as their age and the like, they were 
| not debarred, but had liberty te Object; therefore theLords'a ſo rep led chis reaſon;jeſpecially | 
ſeeing there were three or four other wirneſſes who-concurred with them in the ſame things, 
| _ and apainft whom chere was eg ee ade whola matic | the Lords adhered 
—_- to the decreet, and refuſed to J100ſe it. N 5 N fs 0 ei, 4 „„ 


= „rauen die. The cauſe of the two daug Wenn of Crookſton: contra ohm Darthewiek their = 
=. brother, for payment of 12000 merks, contained in their mother's. contract of marriage 5 
ans reported. Mledyed, All tcheſe pro vifons to daughters of a marriage are only in caſe 
._ -__ there be ne ſons; cific eftate railzied to an extranecus heit, ſo that che daughters as heirs of 


| * - -_ Iinearedebarred; then portions are eſpecially provided to them; but ita eſ there is an heir · male | 
|. _- Þ.of the-marriage here, and the clauſe is conceived.by meer miſtake, for never was it dream- - | 

chat daughters ſhould have 12000 merks off their own. brother by a contract, unleſs there 
+ were a bond of proviſion. 4nfwered, the'clauſe'is moſt enpreſa, and whatever is the uſual ftile, 


pet pation may derogate therefrom 3 et in claris now oft locus conjefturis ;.andin. regard. of this 
WOES. So the father had diſponed all his moveable eſtate by his daughters, ſo if they got not 


this, they would be abſolutely fruſtrated and get nothing: The Lords found the clauſe 

1 fo expreſs nh 85 e ee "_ to was both dnafual and exorbitant, N it was | 

1 8 not unlaw 1 3 

„t The Look again adviſed thi ; Chancellor's "cauſe. againft Lauderdale upon —_ : 

= 2 vil given in by Lauderdale, reclaiming againſt the interlocutor agth June 1694, and 2 

mae debate thereupon: And the Lords now found, that the''decreet.; was not only; founded 

on the not production of the aſſignation to Rankeiler's tack, but alſo on the incompatibili- 

= ty of the two tacks, the one from the Abbot, and the other from Queen Anne; and found 

cho the words of the interlocutor run more againſt Queen Anne's tack, as "inconſiſtent 

and incompatible: with that of Rinkeiler's, and ſo that it was extinct; yet · they found, by 

the whole debate in the decreet before the interlocutor, that it behoyed to be the Lords 

ſenſe and meaning that Rankeiler's kack was extinct and paſt from by Dumfermline's ac - 

 -cepting « poſterior rack from Queen Anne, ſeeing Poſteriora derog ant prioribus, and that tbe 

˙S notion of incompatibility is, that they cannot both ſubſiſt, but the laſt is interpreted 1 to 

= bew renvuneing quitting and paſſing from the firſt; tho? if one look here to the cortex ver- 

= borum of the interlocutor, it favours the Chancellor, Is if Queen:Anne's, tack. had been found 

null as inconſiſtent with” Rankeiler's rack, which the Lords could not Judge on, ſeeing Wl 

Fg © Rankeiler s heirs were not called. This aletation fell by ſome of the Lords. Ranging = 

78 55 1 8 their votes, and by two declaring themſelves non lignet, ſo as before ät was 7 contra 5, it 5 
was now 6 and 6, and the Preſident's vote in favours of Lauderdale did caſt the balance. 

Sentences of judges deſerve the ſame allowance char other acts have by law, wiz. that ſuch 

tt oY nan interpretation is to be laid hold on as will re it e with it It, and evite abſurdi- 

EE c and cauſe it ſubſiſt, and not fall as null. 

I 8 James Nayſmith b the tenants of Whitſlaid, 1 William Mont- | 

= -. _ gomery, ona general ſer vice as heir to his mother ; it was objected, ihat it was not a ſuffi- 

5 cient e title to py” 08 Dt 192 N K reg 87 there was een paſt 
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1 2 witnelſes, that ſhe poſſeſſed and intro mitte. 5 
Sadem die. Mr. James Deas Advocate contra Times Hay Writer to the Set. Abe 5 
"> - 'Lords found as to the 300 merks of fine that he paid, there cguld be no proceſs for reſtitu- 5 
tion ol it ſuſtained hefe, ſecing by the reſciſſory act of Parl. 4690, that caſe, is expreſel7 
| _ to the Commiſſion + but as to his 9 Lag that the 2000 merks hond thould e 
be redelivered- to him; if he inſiſted on that ground of the common law, that it. 
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ot the general ſervice was fuſhcient. The Lords found he could not divide them, — 
there was een e ar; and which oo, not 48. e bac. by a i cial 
bereite. 5 e 29 1 2 io FR 39 5 EP 4 5 3». KY %s LE * a * 


Ealen die. Thomas — 85 0 _ John) Thomſon: contra Honaldton, Gairns and, Garbry, F 


There was no doubt but the certification in a ſingle reduction was taken off by production - 
of the writ then called for, on paying the - EXPEACES 5 but .the,difficulry: was, vont nor 
producing it then yon defranded me of this reply, wis, that you! was Hätisßjed and paid R 
gur. intromiſfion, and which I would have Ng Helen Thomas her oath, and which 
2 now loſe. by her death. The Lords, reponed them. finding the mean of. probation was . 


,' ſeeing they might {ill prove her. intromiſlions eiche T Jeripto. by Us diſcharges, or. 


«if FA; 775 75 e 


Was for the diſcharge of his fine, which he never got, and ſo was zanſa data & 


inn Jeeuta, that he could have. the privilege of emma 'dilcuſling, chat being indulged. to . AJ 


tho within the compaſs, of the act; bur if he inſiſted on the claim of rigbt and. act of Parl. 
; it-beboved firt to be inſtructed that he was in one of ch caſes there mentioned; 

i he argued the caſe being as fayourable, Was the ſame. A 

ing recorded in the Privy Councñ · books, (Which ſhould n 


. oath to produce the bond, and if it did not bear its cauſe, al 
n and for what the ſine was i 


0 en ee ane his 


: 3 8 $4 356 1 2 123 AF I 2 g's % 


"Bp s Sterling The reaſon of Suſpenſion was; I offer to prove by your oath, tho? ; 
ow borrowed money, yet the true cauſe of granting: t 
a horſe; and that being confeſſed, then Tio 
8 that I having queſtioned th 


* ance not relevant of his undertaking to uphold ĩt, unleſs the ſuſpender al(s joined this with 


Ait, Sn how ſoon he diſcovered the diſtemper he offered it back again, as the edictumæ delitium 
requires. 249, Found if he upon oath acknowledged that the cauſe of the bond was for the 
- horſe's price, then it reduced it to this point as if there had been n bond at all, or as if the 
bond bad bore chat expreſs cauſe in its narrative, in which ot either of theſe caſes the ter 
and conditions of the r See 177 87 be peaves. * witneſſes, and therefore. allowed it to. * Tz 
TI Ee N 
 Kogem die. chat Hamilton i in Halſide againſ Groton, Cos. of . This. was | 
3 ; A ſummons on the paſſive titles as lawfully charged to enter heir to his father and goodſire. 
The defences were no proceſs, becauſe he was deſigned Fobn, whereas his name was George; 
and having now diſcovered their miſtake, they had mended it, but it was clearly vitiate. 
Tue Lords thought this was only error in nomine, ſecing conſtabat de Perſona, and eto his firſt 
name had been blank, yet his ſirname and deſignation were ſuch as could be applied to no 
bother but him. 24o, Alledged, they had interlined the ſummons, and inſert his grandfather's i 
name, as being lawfully changed to enter heir to him. The Lords found they might cut 


and mend their ſummons any time before calling, on a new ſight of the proceſs in the Clerk's 


hands. They allo repelled this dilator, that he was charged to enter heir to his father, 


and nom conſtat but he is yet alive, having gone ſome years ago to the Venetian ſer vice a- 


e the Turks, and was preſumed vivusz for they eee be was habit and du dead; : 


and the party would take his diligence, on bis peril. 


Eodem 55 Robert May contra Wingate, about the money Fang mentioned 1 6th Feb. : 


Sb A debate aroſe whether he was liable on the Prætor's edict as caupo, or only as an 


e depoſitary. The Lords found, ſeeing he had lodged in Wingate's houſe, and 


gave them the money to keep, and then went out of town and returned again, and at that 
dime it was ſtolen, that therefore they were in the preciſe terms of the edi&, and to be li - 
able tanguam caupo, ſecing it was acknowledged that at the accepting ſhe promiſed to ſecure . 


it. But if it had been loſt in his abſence, then they would have been only liable as de- 
5 Fre But even then their negligence is palpable, ſeeing it; was proven they had put his 


money into a trapk which had a very bad and inſecure lock which opened with a knife, 
Whereas they had ftronger and ſafer 'coffers and trunks in the houſe. The poor folk were 


et has g but the law clearly ſtruck againit chem, either under dae one notion or the o- 
> GE 5 % 1 ö by © 


%. 4 


8 * * no. Ya 


nd here the decreet not de⸗ . 
4 make the Clerks. liable on their 
_-omiſſion,) the queſtion occurred how it ſhall be proven What was the cauſe of his fining. 
Some propoſed to take his own: oath; upon itz but the Lords ordained James Hay n 


FN I: = Th 
1 LY 


was; for the price of © 
to prove by the witneſſes preſent at the 
he horſe as having the cold, you in expreſs terms pro- 

miſed to uphold it. 4y/wered,. That cannot be proven by witneſſes, being a promiſe et , 
3 <irborum emiſſio ; and the debt being. conſtitute by writ, the debiar's oath - maſt. be taken 
on the whole, th the manner of probation cannot be divided. The Lords firſt found the ” ITE 


e ol 


SZadem die. 5 John Kinnaird contra Patrick M Dougal. This was achuge ap : go is | |; | | : 2 
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Circuit court for theſe crimes. This was concuſſion, and to pation for and receive a "bribe: 
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© Iv Aut altere * the ec ITO he hi ular woe bote Waing 18 had crorned, ha; = 
was not ſtolen medio tempore but the very time he Jodged'there.” Oker kau, el init . 
enn is always to be cond ere. „ k 5 | 
Jug 6. 1694. Margaret Cathcart contra Boyl of Kellbury. | The Lords NG; Fenz 5 
= the term was circumduced againtt him for not Proving his alledgeance, that he had arreſted os 
- "rhe rents by«the'Baron Officer 8 execution before her diligence, that it was not receiveabſe 
no on his offering to produce the ſame in ſecunda inſtantia, in a ſuſpenſion, and purging 
Bis former failzie te have been no deſign nor contumacy, becauſe his Agent's letter ac. 
e him*therewith miſcarried, or that the ranking of the ereditots ef Corshill is not 
Vet Cloſed; for the Lords conſidered that the term was eircumduced againſt him in Febra-. Es 
ary, and yet it Was not extracted till July thereafter, ſo he had months time; and the 
the ranking be yet depending, © og it was een had ee to 8 
ele Wrong no other.. Ara TI S 8 
Eodem lie. Ogilvies of Einsttie and "a huidhls: contro Lindfay of Glen qubith. * abour. 1 
ead room wherein neither of the parties were expreſſim infeft; but 1 of. them pled it 
20 be part and pertinent of their properties. The Lords allowed a eonjunct -probation as te 
Their Yeeds of property and poſſeſſion in the lands controverted theſe 40 years bygone : : But 
_ Lindſay craving deduction of fifteen or twenty years minority from Opitvie 8 preſeription, 15 
the reclaimed; becauſe this would put them to prove 60 years poſſeſſion, ger Was im. 
bie to do by witneſſes under 80 years of age, who could not be got. 75 . 
+ ＋ he Lords found they could not help them in this point, for the act anent biſetipeſon 7 
in 161 was clear, that preſeription ran -apainſt minors, but theſe years behoved to be de- 
dee and it altered not the caſe Hether ee e eg ee e the 'mihority ex b 
iſted, or in the time when it was running... „ BH 10 5 
ane na bill, the Lords forbore that point of the 1 Uy lh this cola of the cauſe, | 
Sgt in regard: neither of the parties had a ſpecial infeftment, which may alter the eaſqgGQ. 
oy ; . .» Eodem die: Sir David Ca nebie of Pitrarrow contra Sir Alexander Falconer of Glenfar. 
| dabar, upon a decreet of miln-multures and aſtriction of Sir Alexander's lands of Scotſton 
and Pow burn to Pittarrow's miln of Conveth, Which was feued out to the Wiſhearts of Pit - 
_ Xartow' by the Abbots of Aberbrotheck in 1223. Sir Alexander gra ved to be reponed, in 
85 regard the point of right as not dedultus in juditium, nor the declarator of aſtriction inſiſt» | 
ec in on the HSI nor the declarator of exemption and immunity on the other. Sir Da- 
Void opponec his decreets, and tho' at firſt it was only am action for abſtracted multures, yet 
RAE IN the point of right came in to be determined in the debate. The Lords found It proper, 
ere they would decide, to name two ef their nya wich the wor nog to ele an ander. a 
8 | ſanding between the parties. Vid. 10 9 July" 1694. i ary 8 
VDotem ie, Thomas Alexander of lin ce William „Aunilton of Orbiſton, br 
| reperition-of Do ooo he had extorted in 1685; by caſting him and his a —_ father in priſon, 
dn pretence of reſet, harbour and converſe with Rebels, and to from che purſuit 
took this ſum from him, giving him A diſcharge of the money, Hearings that he had ive = 
3 another, and that he ſhould refound it, if ever he were conveened and troubled before a 


5 


to pas from his accuſation, contra 8. C. Turpilianum. The queſtion was, if ãt fell under the 
act of Parliament, being neither a fine nor forfeiture, nor compoſition for the ſame, but a 
gratuity to prevent either. be Lords fonnd it fell under that clauſe of the act 1690 of 
reſtoring plundered g goods; that money Was comprehended under the- general name of 
goods, and that it was a clear ſpuikrie, chere being no ſentence, ſo that he was liable both 
upon the act, and on the common law. But the 1 doubt was, whether as it was now found 
relevant, if it was alſo ſufficiently proven by Orbiſton's diſcharge produced. Some alledged 
that unleſs he was in priſon at the time, it as not ſufficient.” But the Lords thought ſeeing 
the diſcharge bore he had been im priſon, this was metus cadens in conſtantem Virum, and that | 
he feared the ſame power could throw him in priſon again, therefore they found it ſufficiently | 
55 proven, and decerned him to reſtore the ſaid ſum. At was queried if it ſhould be cum om. 
ni cauſa and the annualrents from the date; but this was not inſiſted for. 
Ju 10. 1694. The Magiſtrates of Edinburgh contra James Cathcart of Catbiſton, for 
85 Antoine fore-ſtair brought out too far upon the high ſtreet. Ayſwered, He did it on 
the viſitation of the Dean of guild, and a Jedge and warrant. Replied, That act was never 
extracted, and was afterwards recalled, and no viſitation, ean be till firſt the act be in ſcrip- 
lis under the Clerk's hands, for verbal warrants are not ſufficient.” The Lords thought the 
firſt act could not be made up per nembra curiæ, and therefore found it unwarrantably built; 
but recommended to the Reporter to try how it might be. — to both . farisfa "= 
"Ti „n without taking it down, if poſſibleeeQ. | 
Eodem die. Mr. Andrew Howat againſt Margaret Blair, and Hownt: her ſin for pay- 
ment of 6000 merks intromitted with by the ſaid Andrew's father, which fell to him by 
Carmichael, dis ace oy the" nar 72 was ene to ae very: 1087 in er 8 of 
| 15 | 2 | 1 9 88 


"+ 


5 But the Lofde conſidered? that 50 {ct Ri, was rh; gn at the time of the roup, but 
gteat emblation who ſhould Be preferred; xherefore the 
that no more could be free of bearir 
nlualrents, and not in relatioh to the 8 
2 troverſy between then 
_ - of the lands held ward, which be did not know 
Rp bid ſo a great @ price; vet the Lords thou ht, | 33 
. hae Shay” ovght-to preſume they are ward; .- 
Nah 13-4694. Walter Buchannar and Job Anderfon, * Tackſmen'of che milns of Gla - 
w gow. ore: Magiſtrates Wehe ai The reaſon of -fuſpenſion was, they craved F 
ment beesuſe there Was a committee name oe __ 
| ſes, aud they had made a report chat they: deſerved ſome eaſe. The Lords found EM - 
8 WO we at u committee not approven was not probati ve; thoꝰ ſome urged ar might be 5 


on eee paying the whole Hes duty, that a conteſt ariſing between the Magiſtrates and 
the Maltmen anent thei 
there Was a great abſtraction during thar time, whereby they were loſers. The Lords confider- 
3 that ſesters of tacks were not boutn to wartant againſt theſe eventual chances in fact, 
but theyitook 
ed a win as being in jurt. But they having -fuccunibed, they had a clear remedy a- | 
- - Sainſitthem; by: bees, Fi them fc abſtracted multures; and therefore the Lords alſo repelled  _ 
5 2 alivdgeznces tho e oe might be oppreſſion” 28 . the ee in ck. . 


5 Feb, 4 
for the price of the fee and pr 
rent eſcheat ſhould be valaed-at, which he contended ought to be the only rule, becauſe a- 
ny preference Dods claimed to make Comiſton liable to him, was upon the back bond gi- 
ven for che efcheat ergo nothing was to be conſidered but the value of that eſcheat. On 
 _ the other hand, it was alledged, that this was a meer quibble; for the back -bond obliged him 
to make the hole price forthcoming im the order therein preſcribed 3 and when the King 
gifts a oaſuality, he by burden it as he pleaſes. The Lords repelled this alledgeance, and or» . 
0 _ ined: the Ordinary to hear them upon: any other nullities they have to open the ſaid decreet. 


* 
3 * = 


3 mentioned 16th Feb. * "or They 8 another e Thar ated could not Vo! liable 
. Aol J. . BE wo ; „ - 


- SO Necing the rent of the und they had bobght at fo dear a rate, dhe one ar 24 Fears, 5 Ry 1 
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2 7 leg 228 This Was not ebe wee alter 5 peremptors, and leading pr 2 1095 * 


 {barion thereon, After adviſi ing them!“ "nſwered, By the act pies ltiſcontgRtation the 1 e 
fendets had not only propgned the geſences denping the | pallive titles,” which would bee "17:59 
N thetm ; but alſo che purſuer conſented to reſerve them till che debt was conſtitute, „ 
+ he concluſion of the cauſe; ſeeing” paction; and onſenr Ways take Toy”; law. in mY 3 
" caſes; which % J ß pr oY 
1 Dali de. Sie John Cjetk of Penny Ne wil Bichivals e of Dilmeny ee in + "3. 52 oY 
We on bh that they had * the greateſt-offers at the roups of the e 5 
of Nivotfoniand Lalwade;”and hack che price really To pay; but the credttors not 3 
rann according to their preference,” "they Knew not whom te pay it to, and "therefore © 
__ craves Aberty 0 confign- the principal, that they wigir be fres of the annnalrents in time 


— —— þ & 
2 * 


, es et 
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; at 22 Years Þi rchaſe, wil Phat pay” them four of the hundred; ; whereas If they ©. 5 75 . be A 
be: at the erkditofs revetenee, WhO ma may delay long ehdugn in ranking, they -P bo 0 
- dining all chat time pay 6 per Cont. which, Is a” 5 uneqnal damage to the iets, 1 
and 'will dileourage all bidding at ronps. Vet, on the other hand; the Lords conſidered it = 
wou 'be aft intolerable prejudiee to groditors 10 have their money lying conſigned,” with. 75 1 
out” intereſt,” and chat the büyers af the foup knew their hazard, and yer Song for it is not = 
only an article of the roup, that the price was to be paid to thoſe who ſhalt be wund to have 9 
ths beſt right; but tlie bond and caution they gi ive for che price bears the fame quality and 
condition; upon which the Lords found, that ee would either exoner them for 
. intereſt.” But the true way to revent- this: Tofs' to, the by ers is; to ördain 


that u ſale ſhall proceed by roup till the creditors: be firſt ranked The 2d point that oc- 
1 rye % boxers and the creditors was, chere was 3005 werks of liferent-annni- . : 5 
Hands, and the erechkors only allow im co Fetain 50, 0 werks if 
* invipal ſum correfponding to the faid atpualfent t of! 3000 merks; where- _ 
Wh 5 1 4 pr e merks at 22 wears purchaſe, theMtock whereof is 66,000 755 55 


werks g and therefore be dught to retain chat ſum free bf paying: any annualrent for the ſame | NE. ws 1 | 
| - a che liferenter's Ame, elſe he Will clearly Toſs, the annualrent of 16,000 * 5 


repelled this calculation, and found e 
1 ſtock anſwering to the hiferent· an- ; LE 
read fe by which he bought it. The zd con- : N 7 * 
Was, the buyericraved” ſome Seduction of the price; becauſe ſome 

ale time öf the roup, elſe he would not have 1 
; where 2 party does not know' the holding of 


Bit hit Was reſerved to further conſideration. 


13 


by the Town Council to conſider on their loſs 


re anſwer. The next point put to the vote was, Whether it was a relevant excepti · 


cir obligation to go to the milns' with malt bought without the thirlage, 


x hem with their gr pe If the Maltmen had prevailed, it would have afford . 1 


S 8 0 n N N52. 3 


. Ar. Alexander Murg Dods contra John Scot af Comiſton, nene 4 eth 
ogg. The point taken to interlecutor was, whether Comiſton ſhould count to Dods 


operty of the lands, or only for ſach 4 price as Morphie's' life. 


Eodem die. Lady bang laſſie contra” Sir John Gordon of Park,” and her other curators, 
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be 988 WW having married his daughter -to-Jq 


t eg op her gags 
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_ - mags 


uy cannot 7 


® yet 8 8 jy ne. ad) he — e 5 _ 55 of! 


8 | 
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. who. were 988 88 in 3 | Aa, AEDs 125 e een, 4 
Ju ua 1b. Agnes d u — 8 une dic Re ts 1 4 Hellonll, bee 
Qaring nis N A chbil opBurner . extinct by int f 
. ry clothing himſelf with an allignation to the liferenter's right. Lond haha reel that he 
— entered, ro the poſſeſſian by thepight of the fee he had by the athudication ; and he denying 
it, the Lords Fd it relevant, to prefer him, if he. had both the right of = and. liferent | in 
bis perſon before he 4 to Ihe polleſſion, in wich caſe they. Would aſcribe his entry wo 
the e as the jus potius which vg L have. ex clu his right of ger by th 
. dication, as prior thereto... For a5 pthers may not invert the tide of his poſſc lion, 
iber can he aſcribe it to any; other right-ſave that by which he bega A pol Deos 
Eodem die. Me. Thomas Rac Minister at Is * —— gn John * 
cher With ber; before the year and K it þ became W dent 700 merks « = 
1 . brother, on his letter, L - money ſhould la be paid, or in ee 
in the fore · end of the laid tocher- ian 


* ria Fear and day, and ſo 
- there was no tocher due in law... Hep guirlges | 27% 


1 
* 


- the heir of his ſon-in-law; who. is allo: now pr The ER bee 1-He was minor, 
and non tenetur ſupe bereditate poterua.  Anſuered, This does not touch heritage, but only 
. Tepetition ef a ſum. The Lords 


epclled This firlk defence. The ad was, The letter was 
© nar holograph, and ſo not probatiße. The Lords ſuſtained th g letter, in reſpect it was 


ALldminseufsted by the contexture and hie tract of the affair. 340 It was alledged to be 
- Alternative, Nr 40 allow it in the fore -end of Gd. tocher, or 40 We, the bond; 8 and 


de Lathes” pro tanto. x ſues. Thar” mem aber of the en Vera zeeded | from. a / "ax 
dition that the tocher would fall due, if the marriage lubſiſtod ear pak day, or elſe on his 
b that he had right to it quomodocungue ; 3 but 1 g the marriage dilolving,. the 


©: | "I 5 term of payment of the tocher never came, but it returned to che giver, and ſo there was 


no alternative... The Lords found this member not exiſting, 4 it eee ee choſen N the 
 debrors, and therefore: ecerned him to refound the. money. e 

Ju 13. 1694. The Lords adviſed the further debate in the 1 e he by the 
creditors of Clack manan contra Alexander Miln of Carriden, mentioned 27th June 1694, 
_ whirein it was urged, that he behoved to condeſcend on the onerous cauſes that conſtitute 
His debt, ſeeing he knew Clackmanan was then inſolvent, and could not gratify or prefer 
one creditor before another, and that he had ſhunned to depone on ſome of the interroga- 
tors. The Lords thought it hard preciſely to tie creditors to aſtruct the narratives ol che one | 
rous cauſe of their bonds; but in a ſaſpicious caſe like this, they allowed both parties before 
anſwer to adduce what probation they could on the matters of fact; the one for aſtructing the 
bond, and the other for evincing his participation of fraud or knowledge; and particularly 

to examine James Hay the Writer, in whoſe hands the firſt. bond was depoſare, and Andrew 
Ea who examined him on the commiſſion, whether he had his qualified oath drawn 
vp in wric, before, and if he offered to anſwer any other i interrogatories they pleaſed, &c. 

Eodem dir. The relict of Sir James Rochead of Inverleith, in a ſubſidiary action contra 
Job Cockburn Baron bailie of Dunſe, and Brown his Jallor, fon pay ing a debt for ſuffer- 
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4 Bell canina dem. * Zo, The 
X* 5 Ale. 3, The priſon. was 


on 3 ſince the 
kim eee ot 5nd theſe:old deciſious do not -militare now, fince'the act of Parl. 166 
conſtituting Dunſc the head burgh of the ſhire of Berwick for all zxecutions, denunciati- 


| what the judicatories ſit. And by a late -interlocutor in 4.687, between Nafmyth of 


ſervagts put in -byþim, and ant bem Ji 
- tis: Jailor W e e pri 


ne ee mY * . . 4 „* 4 f 


erke about the non · entry. The firſt queſtion was, Whether the. infeftment was h 0 


Mt. William Wallace's heirs had ſeemed. 40 make. their election, .by cak 


F 5 1 a ve ie bis bands 8 it.bove buen. 45 aal m faden oral . 
had renounced:the faid in- 
a8 40 the ſum of 19, ooo merks. A donbt arnſe, 10, If this 


"as Anent the receipt of the cenunciation, which bare that they 
bllmnent of annualrent, except 
| be divided; fo as not to ack ne ledge that ſum reſting... ada, If the real right was re- 


ya perſonal-obligement. for that ſum. org reſolved firſt tu expiſcate- anent the ex- 
3 tte Hogs 3h: ee pee to examine. Ne * 


1 17 * 1 2 175 


3 of che .wn lic TE 

Shiva, by: 8 wicked. contriv 
on thereto was inferred: 2 ane pregnant qualifications and preſuinptions. Alledged, 

1233 ines and ſueceſſors of the alledged frandulent contriyers, and 
tenetur ob delictum defuncti, mfi lis fueras cum to in xjus vita con- 

he might have had ſeveral defences for purꝑing the crime, 


| ng (es. apa 591 —— 


"im nn a me the heir is liable in quanizm ad. eum pervenit;-and if he was locupletior 
falls; and this Jucrum was not reſtticted to the profit redounding and ariſing from the de- 
ct, but was dhe ad vantage they had by their ſucceſſion. to the delinquent; and the diſtin- 
Cition of - lis conteſtata cum defunito was 2+ meer ſubtility and niecty of that law, which other 
nations had not admitted. 2do, It was contended, that the Parl. 1690 refuſed to ſuſtain 
proceſs at my Lord Argyle's inſtance contra the heirs of Lord Ni 


on judges for their opinions in law, tho miſtaken therein, and much ſeſs their heirs after 


- Rance becauſe he had no title eſtabliſhed in his perſon as heir or executor, to claim thir da- 
mages, tho ſuch actions were ſuſtained at Venice, and at the Parliament of England.; and 
Themas Robertſon's heirs were reached in 1685 by a decreet of the Lords, for their father 8 
underminine the walls of a houſe in the Kirk -heugh, near the Parliament - houſe, by ſeeking 
a foundation to his own houſes. The Lords generally thought it a new and unpathed road 
to make heirs liable in ſuch caſes, and which might be a dangerous preparative; therefore ſome 
were for remitting it to the Parliament as altioris indaginis; and above the Lords juriſdiction. 
. Aud others propaſed before anſwer to take a probation anent all the qualifications of the Aber. 

nechies acceſſion to that falſe contrivance, reſerving the conſideration. how far the relict and 
© heir ſhall be liable to refound and repair the. es s damage ſuſtained by that fraudulent 
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4 1 on 1 to N 2 

q F chem. And cited decigons gut of Dary, 43th. March 1623, Bailies of Dunſe- contra Min. 

| © eos credicors: 31 th Feb. * Langton canfra the Bailies of Dunſe; and Soth July 16 %% ( | 

riſoner not being delivered. ro the Bailie, he cannot be . 
cient, and ſo the creditor ſhould not have choſen 3 

Whatever 2 have been ſaid, had the priſoner: been refuſed, vet all this has 0 

of the drbeor ; and ſo nothing can exoner them but to preſent 


_ ons. and legal diligences ; and the 265th act 1597 anent priſoners, ſeems to require them : 5 5 


| _Poffo and the ſaid town of Dunſe, they were made liable for the eſcape of a rebel ; 8. A 

8 it Was got intitiate ro the. ebaſtituent, yet he muſt he made liable for the negligence. of the 0 
Ic Aeirper CEO the gg 58 or 1 Ae er » 
Eodem * Sir Alctander 5 5 BO. hand 2g 0 Sir 1 een 5 cel. | 


„ 5 
af ahe King or not, ſceing the confirmation did nut bear whether it was Wag de we, and 


22 pro tanto for ſecurity of that ke merks, or if it Was a total renunciation, and on- 


1 his daughter-in-law, _ 
rony 8 the Bart of | 5 


4 Genin of ges contra Abernerhics „ 
ee 


ance 12 2 2 4 3 5 their pe 3 4 ; 


- which his heirs neither can, nor are obliged to Know 31 even as in vitious intromiſſions, Where 
ir is not conſlitute againſt the party in his dyn life, it is only reſtricted quoad his heir to an 
actual it „ andi is not an univerſal paſſive title. Asſ weren, Even by the Roman law | 


Newton and Forreſt, for con- 
demning his father, and refounding his damages, the Parliament thinking it hard to queſti :. 


their deceaſe. But the Parliament did not decide this, but only ſtopt proceſs at Argyle's in- 
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* But the plurality carried to determine the relevancy firſt, ere any probation ſhould 
de received. and becauſe it was © MPBICREYOns Paut, to W 7 Then further e in their 
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- es 0 | > 1 PE er creditars Baillie of Hard tight 1 en wait. © 

3 | Hain Meuzies, abourathe extinguiſhing cog Þy-ncramillon.s: The Lords found, 

55. FOES ſeeing there. was another.app iling led by: one: Brown, Within; year, and day of Mn + 

4 8 1 8 Pp; "Ut 1609. that if Brown pleaſed do require Nhe rſt appriſe ought to accompt to bim for 

+ - os 2ortional..part- of the mails and duties, the porn im pari paſſu; but — as Antended 

=” 37 64, ſuffer the whole, introwilkon to be-afcribed to pay, Aatisfy and-cxtinguiſh- the firſt com- 

"my prißog they might do it ; becauſe the ex pirstion f the legal was odious;and/that calcul 

= 18 to be followed, which hinders: it from taking the benefit of the Legal. And a8 to be 

: "0 _ "eomprikng. Jed in 1673, found it preferable. in far as it was founded on the avail of the 

8 8 LEY *  maſring which! is, a debitaw. fund, ſo as to aſſect the:ward-lands; but -yo/others, with the 

preference ; bat found che ward:duties-had-nov chat privileges and cherbföre that part 1 

IR , compiling. led for them Was not preferable, but behind the: reſts 4 "4 P OO 8 

* E  "Eadem die: Marion Weir aud her huſpand contra Mich th. The Lords found 
fully N Thaß Her rac way end, bu 


82 5 S's ceſtificates 11 affidavits {pgs gi þ y inſtr 
3 Tho it the poſſeſſiom of the lands, upon ber 


1 > they gave ſo much evidence ina: 
* -- nate caution 5 Ketone 0 ma and duties, if afterwards it a that der brother is 
BW a . 3 alive. | 3 1 WY. J RS AO DNR Fo” „ * W . 


| F=: is Fodem die. 1 e pany Je ohn Warden, SG. 


and-buſband tontrg: Margaret He 


: 50 ; - having got'a dipſeſition of ſome tenements from her firſt huſband, Wich the burden of 
EH 8 debts, ſhe thereon grants bonds of+corroboration to ſome of his creditors. *The aid 
Eo . Margares Hoggan, her huſband's heir, taiſes a reduction of her diſpoſition6v-capite- — . 
3 . lence... On this the. mtents a reduction of RT ons: given in 
* contemplation 9 Jipoßttont er anſa datoru AO von Jecuta. = 4, We difclaim 
- any ſuch deecteet obtaided- Þ yon. urſued nor gave w7 
| B ks "of Warrant to campear for os and, if a uct N was your: own — dba did not fatiſ- 
t ite produd tion by giving in ther diſpotion: But it is reduced for- nor. production, With 
FE -  _ ont either debate. or, probation that” it was on deathbed, and 10 dhe colluſion is manifeſt, 
= that it has heen of her own. proc Iring, to give her a grour 4 whereon to juarrel the bonds 
6 of corroboration the: had given to her-huſbapd's:creditors. The Lords found the anſwer 
ES relevant to be proven by the oaths of the pu ners in chat p ak of reduction; andthe Ad- 
= | votes, cha they dae eln of Ws in feſpect it ** withoar debate. or probatjon; and if 
„cc +by produftion of her huſband's d. 
: >. 8 p. en AGE e ee HT. Hot] Ss 3x | N 
'.. Eoden dies... ES "Mr. 3 hw hab Es Go | 


| 1 convinced that Den had ground to ſeek deduc 6 the "one half „ 
3 compriſing, ſceing it was paid by che er Ro afay, but in 
regard Dronlaw had referred the promiſe of payment ee. whe msof the n 
ao 1 ꝛ0 the Earl's oath, and he had fw orn/thar he Had p aid the-whole\ ſums for this debt; rhere- 
WE "To they found the oath the ſole rule of desde u. and repelled Dromaw's — 
Eaodem digs, The creditors of Forbes of Riris, vis. Sr. ohn Halls Skeen of Halyards, &c. 
- contra the Lady. The | queſtion was, if Sir-John Hall nad Jooſed/:þis infeftment of an- 
gry, nnalrent by requiring his: money. and adjudging therefor. The Lords foumd that fubtility 
Eo: +  (bbich formerly took: place with us). is- now-expladed, and is no puſſing from the former. 
2c hene en Tome of the creditors to whoſe rights the Lady had conſented, and others not; 
I IS  - theſe who had the Lady's conſent diſtroſſed the other lands Wherein ſhe- was not infeft, and 
ſo excluded the creditors who had not her conſent front their annualrents. - There. Was no 
doubt but they might nfl e . AT rof The Jande - * but the other creditors debarred 
leg. to pay them, if they n them to th nt of the Lady's Jjointure-lands. 
A queſtion. ur: ig if they Were obliged to aſigu, ſecing the Lady canveyed-them- no poſi- 
tive rights but her: conſent was meerly a n nis The Lords deſired inſorma- 
> tiang on this point. The zd was, Halyards pr Troved. his: baſe infeftment was dlothed 
25 © with Deion: by holegraph diſcharges gixen by him many ene ago to Riris, 
tha debtot, of ſundry«ycars+annuilrents: 1: Alledged, they” dich not prove the date, 
and ſo did not clothe * right with paſſelGon.... Anſwered," I here was nothing more 
_ cuſtomary than to grant ſuch of annualrents, and they were obtained out of the charter- 
_ els by adiligence after Riris's death; and in fortification thereof, Halyards was willing 
to depone they were truly of the date they bores All Which being conjoined, the Lords 
_ thought ſufficient to ſuſtain them. eſpecially ſceing now by the late act of Parl. 1693 the 
difference between baſe and publick ineftments is taken away. If they had been granted 
by the creditor to the tenants, nenne hann laß loubc,” thei a e Wi 
5 ter's name nor witneſſes. K eg gcc e « Hd; Tees 
Eodem die. Catharine 3 140% Balqubilly: hea; Mr. James Elphinſton;/ William 
15 6 of Pancaitland, Sc, anent an aliment to James Mowat a child, che apparent heir 
| 2 of Balquhilly, from William Gordon as donatar to his ward. The Lords firſt burdened | 
the creditors with the expences of the commiſſion and report of the witneſſes for proving of 
WE: DF _ the al 24e, ae oe not at leave = yn . aro Ba "indole, . A- 
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1 @n; 3, ts The dee William Shand's name to be pond: our 5 the ents; „„ 
i regard he had deponed already before the Lords at Edinburgh, unleſs. E 
5 ſcended on pertinent grounds, to urge a re · examination. And, 440, 1 hey modified: to the re= : NT 
lick and rhe heir, her ſon, for their aliment- in the interim. during the dependance till prob. 
tion be led, and adviſed; ' L. 1000 Scots to be paid by the F ng on her bond to tefonn ed 
jf in the event no aliment thall be found due. What moved the Lords was, this was not 
in the caſe of a common aliment, which uſes not to be granted, except there be a clear vi- 
. above the payment of the creditors, but was founded on the ſtatutę of James 
V. 1535. ordaining the wardatar to aliment the ward - vaſſal while minor, if he has no other 
lands, and which was u preferable debt: Likeas the teinds held not ward, and yet. ws 
e by him, and tho' the donatar alledged he had no intromiſſion, and was content to 
take home the child to his own family, yet 0 Lords remembered that both theſe were repell- - - 
eld in the caſe of Sibbald of Keir contra Sir Alexander F ee e gth . RR 
1679, unleſs he inſtructed that he was legally excluded. © 
Ji 1. 1694. Porterfield; Moafkoaf 3, Cbiturgsos- Aporbevaries of Glaſgow contra ERS 
[vt Magiſtrates thereof, in . on a detlarator.of -exemprion and immunity from 
. cels, in regard King rd King James VL in his letter of privileges, exeemed them in 13999 
- from all watching, warding, Rents, and taxations, both for ſkill, and becauſe: they hace 
the 1 of the Apothecaries drugs for the 5 neighbouring Shires, and ſo it was one- 
; and the ſame was ratified in the Parl. an. The Magittrates anſweredy;that the =”. 
 Uick act of Parliament dero ogated from all theſe private exemptions, which might operate 
2 ſtents impoſed dpi 19 town's on authority, but not as to the * s impoſed by Par- 
fſiament; and it was remembered, that on the 13th November 1689. Doctor Itvine craved- 
the like privilege on his patent as Hiſtoriographer, and it was re ted ; ; tho” in 1687 the 
| Rings tradeſmen claiming, ' the Lords found it put them i in Bona fide to exeem them for by-" 
Jones, but not pro futuro. There is adifference alſo whether the cels is impoſed on them for 
_ their houſcs, or for their trade and employment; and their ratification did not expreſs ſtents, 
but run in general terms. The Lords found thir Chirurgeons could plead no Sen rom 
_ the preſent ceſſes, and therefore repelled their declarator, and decerned. 7; 
|Bodem die. The caſe of Andrew Caſſy Sclatter contra James Bain Wright, was cans 
oh Ar d tho? he was only holden as confeſſed both on the debt and the promiſe of payment of an- 
F © mualrent, yet the Lords would not now repone him to his oath after ſo long an interval as 
2 Bd years; and becauſe he being lapſus - bonis, little regard was to be had to, his oath. — 

Bodem die. Lady Lauriſton W Alexander Arbuthnot of Knox. He had obtained the | 

"rect of improbation of a bond taken betwixt the contract and the marriage. They now raiſe 
_ * reduction of that decreet, and crave production of Knox's active title. Anſwered, You have 
no intereſt to call for it, nor am I obliged to produce to you; your title being declared falſe 
And improven. Replied, This were to bar all reductions of decreets of improbation. The 
Lords found they could not queſtion his title, till firſt they reduced the certification 1 in the . 
1 ſiprodation, or got themſelves reponed againſt the ſame. N 
|  _ -» Eodem die. Laurence Pour contra Baillie Charles Charteris, ould Agnes Deans. Tho" 
5 * Lords before anſwer ordained the Baillie's other interdictors to depone, whether the inter- 
=  diftion was cancelled and retired, and then a ratification taken from him in their own fa- 
vours; and chat being over, then the interdiction was renewed ; being for expiſcation of a 
el : tho' ſome contended that they could not depone in propriam turpitudinem, but only on 
che fact of others, and not on their own. And recalled their former interlocutor, finding 
N nevded not depone, | as the interdiction was not regiſtrate; for here the queſtion was 
not anent the validity of the Na e but anent their fraud in ns it Wan of the way 
Wow the ratification/ was got. 
Eodem die. Robert Boyd of Trochrig and John Binning late of Delveunn contra Mr. Ro- 
ny M*Kenzic Advocate, for reducing a diſpoſition given by him to the ſaid Mr. Rory, as ex- 
torted by concuſſion; the qualifications whereof were, that he took à diſcharge from 
him of all his rights he had on Dalvenan in 1684, when Mr. Rory was Advocate: depute at 
7 Weſtern-circuit, and Trochrig was one of them who were in priſon. The Lords did 
not find theſe qualifications relevant, but allowed Trochrig before anſwer to prove the ſaid 
1 - fiſcharge was a delivered evident to Mr. Rory, being wrote by his man, and was given up by 
him a year after when Trochrig gave him the diſpoſition, by the witneſſes and the com- 
moners preſent; tho' others thought his diſpoſition bearing onerous cauſes, it could not be 
"otherwiſe convelled or redargued but his oath 3 yet the tract of the affair gave ſome um- 
Auge, and ſuſpicion, and all did N on the taking the firſt diſcharge; 4 therefore the 
Lords took trial of the matter of fact before anſwer. 

July 18. 1694. Elizabeth Ramſay and Mr. Aſhton in Nonthunds rland her huſband, contra 
a lapperton of Wylie-cleugh. The queſtion was, d quo tempore Wylie-cleugh was to count for 
the ſuperplus mails and duties of the wadſet · lands more than paid Sho annualrent of his wadſet- 
Jum? It was contended, it behoved to be from the date of the offer of caution conform to the 
Baer act of Parl. 166 15 between eee and creditor, obliging them either to cede the poſſeſſion, 
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nor did it bear chat any bond with a cautioner. was offered and ſo it was: null. Anſwered, 
T They offered to ſupply it nom by finding caution beyond exception. The Lords found ; 
"the inſtrument was nor in the terms of the act of Parliament, and therefore could not ob. 
a Wylie- cleugk to count for the ſupe Fn pray rents above his annualrent from the date of jt, 
ork he Earl of Mariſhal's contra his wadſetters, it was 
adel Maran COPE; 
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or An to a che <a in 1 I 15 0h ede tad "0 OLI THY . 
. that i it did not bear the production of the factory 40 procuratory. Anſevered, It was Dor : = 


Tet it was remembered, chat in a caſe © 
ſuſtained that there was a general offer of caution, and a co 


5 nor called for; in Which caſe it was ſufficient t That the inſtrument bore quod de ejus po. 


_ teftate. liquido atari conftabat. The Lords repelled this objeQion. The ad was, that tho! „ 
offered caution, yet it was only in general, and did not condeſcendi upon any particular perſon; 


ha rhis'was not ſo conform to the act of Parliament. 


Fi 19. 1694. Helen Hegg -contra the Magiſtrates of Whey. The bete able 
f "pon the conception af a bond, whereby a father lends out 2 ſum of money not payable 

das himſelf, but to his wife, and falling of her by deceaſe to his daughter Lillias Maiterton, 
In fee, with power to the mother. to uplift. The point was, if the mother was far, 9 
and the danghter only ſubſtitute; or if the mother was only liferenter, and the daughter 85 


fler. For this laſt opinion chere were cited the following deeiſions, Dury, 2 2d Feb. 


1623, Leitch; -28th July 1626, Tullyallenz 26th Feb. 1629, Drumkilbo; and Stair, 5 


5 Jaly 167, 1 For the daughter it was urged, that the money was --her's, 
and not the mather's; and that the father's deſign was to give it in a proviſſon and tocher 


«+ Let the 
Lords found the mother was far in chiis caſe, and me: daughter _ fabſirge, and br „ 


to his daughter; and the laſt termination of heirs was on the daughter's: heirs. . 


FACES. W's 


red the mother's aſſigney. : 
Eodem die. Halton reported 0 55 of Mean, os boat 5 0 


reſtment laid on by her upon his emoluments as one of the 5 


e expectation of relief. "The f ſum is ſmall; however it is an inſtance of that rule of law, A ju- 
% dex litem ſuam fecerit, damnum partis læſæ reſarcire- tenelur, whereof there are but few examples. 


Eodem die. Mr. Hugh Blair late Miniſter at Ruglen againſt Mr. Patrick Bell, cautioner 


; 7 Mr, William Nimmo, whoſe reafon' of ſuſpenſion was, I muſt be aſſoilzied from „ 
- berapſo{ offered: you the principal, annualrent and expences, and 2 refuſed to accept of it, 
; unleſs 1 would give Mr. William the principal debtor a ſuper 


which I was not bound. | Anſwered, Before your offer, I had . with the principal, 


to accept af my ſum in parcels, and had given him a perſonal protection for a time, and ſo ; 


1 could not ſimply aſſign; and you took advantage to make a captious and ſham-offer at that 


time; and he is. in as good, condition now as then, and ſo you have no prejudice. The 


Lords thought that a ſuperſedere given by a creditor to the principal debior could not de- 


bar or ſeclude the cautioner from bis relief; and if the creditor had only ſought, to have 


5 excepted it from the warrandice of his aſſignation, it would have been reaſonable. But up- 


on reading the inſtrument of offer, and the creditor's anſwer, they found he. required the 


cautioner alſo to allow him the ſame ſuperſedere he had given him, which he was not ob- 


liged to do; therefore they ſuſtained the reaſon of ſuſpenſion on the offer as ſufficient to 
| Uberate ! be proving. eta ne mon th 1 Vitneſſes wiert 1 in the petri te he ſel 


FI Sherif df Ayr, 5 
8 was quarrelled on this nullity, that he was not cited, and that there Was no execu- 
5 don in writ; and the decreet itſelf ore that the Sheriff-officer only verified his verbal exe- 
8 8 _ <ution in face of Court. The Lords turned the decreet into a übel for tho”. of old, when 
Writing was not ſo frequent, verbal Citations: were allowed, (as they are to this day in Ba- 
„ ron courts,) y tet now, ſince almoſt every body are taught to read and write, and that the 
_- . date aRts of Park. 1681 and 1693 require: ONE e fo e e er, / 
© gb verbal citations cannot be ſuſtained. 1 MISR | 
EZBademn die In the caſe of Suſanna Stewart contre James Sindair Clerk to: ie fooling. of 5 
l arreſtments, for paying her debt of zoo merks owing by Hay of Park, for looſing the ar- 
a 2 ommiſſioners of the -regiſter's 
office, without caution or conſignation, but only upon his own. bond; whereas it being on 
à deeręet, it was not looſeahle: And ſeeing it was found by + poſterzar interlocutor of the 
Lords, that theſe daily obventions and caſualities were arreſtable, and not preciſely of the 
nature of an aliment, or a ſoldier's pay, nor in the caſe of Sir Robert Murray Juſtice-Clerk | 
his penſion, which was found not arteſtable; therefore the Clerk ſhould be tis le. He al- 
leuged, that what he did was by order and warrant. of my Lord Merſington, then Ordina- 
n 9 had the advice of the Preſident, and four or five of the Lords, it being in vacance, 
' rather than to ſuffer Park to be-affronted in the mean time, to looſe the arreſtment. This 
t defence: being acknowledged. by the Lords preſent, they thought it unworthy to allow the 
4 Clerk to ſuffer for what he did by their authority and warrant, tho only verbal; and there · 
e fore the Lords preſent at the communing offered to pay the ſum out of their own pockets. 
« The reſt of the Lords, from a generous emulation, refuſed to be exeemed, and fo it as laid 
upon the hole, upon an aſſignation to the debt againſt Park's heirs, tho there be no hopes or 


dere as you had done, to 


.. {  Eollem die. The Town of Edinburgh contra Sir William Binn. 


+ bernus. excurrit. 


bete 118 e che Wehe n hos ure 1 65 ws + proteton to the 51 is pal debtor ;/and; 
- ordained them to depone. Vid, th Nov, 26ggo 7 © OO en opt 

I = "Boden die, The Viſcount of Tarbet and creditors of Sincliir or e e P "Fe 
| Carhbert's ſon; In the ranking of the creditors; it was objefted againſt Cuthbert 8 apprifj ing, . 
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chat it was null, at leaſt ought to be reſtrſcted, in fo far as it is made up of moſt exorbiranit RY 


alties and fAilzies 3 for May having borrowed 2660 merks from hiin, he bad inſert I 300. 15 


N of pole in the: bond, which was highly: groſs and uſurious. 20h. He had taken 4] # ; | . 


bond apart of L. 1000 Scots: if May did not relieve him” betwirt nd à preciſe day. 30% * 
© Hoyliig put a caption in execution againſt May, he took a bond of preſentarion” under the N 

3 5 of\ 500 merks to preſent himſelf within fuch = definite time; and without declarin 5 | 
_ thir failzies were incurred, he compriſed for them all, extending to 3300 merks. Anse | 


td, They were all conventional penalties,” depending ona kqaidation and conſent of hh 20 


parties; they could neither be quarrelled by the party himſelf,” nor his creditors.” Ihe 
1 in N hs the wg was 0 . with Vos: at) that he . Ereditors of 4 


e 5 


0 3 * FA cnet And ee 4 of he e the e Lord 9 6 this Ry of 55 contra „ 


; : | 1 found the point of right of the conſtitution of the thirlage was not dediflum in  judicium; ” 
and therefore opened the decreet, and allowed Glenfar rquhar's Law) yers to be heard on The 
material juſtice of the cauſe, and whether his lands we 


dec an exempt ion and immunity. In this proceſs it had been debated, Whether the Maſter's 


ferm was thirled with che onmia grana ereſcentia, Keing it” enerpted "nothing vir ſeed and 5 
teind. See for this, Pury, 11th July 1621, Keith. b 


. adore ihe oper br. 
C= of walte ground lying at the Timber -hoof at Leith. Ie founded = 15 5 


unding him ta the ſea-flood.” They contended, That if they had not dyked it bot, the Ip 


thirled'or hy or if he had preſeri- 5 
E 


fea flowed up to the ground ke claimed, ſeeing e maris eſt quatenus maximus 22 . ; = 


The Lords {ray a Meer of the ground,” and named ſome of 
their number for that effect. 


July 20. 1694. Mr. William Baltes contra Robert Keith of Penta. "The 1518 
- Wa: ſeeing it was not a ſpecial legacy, but out of the whole moveables; and you having 
tranſacted and given a bond for a ſum, and got abatement, it is no reaſon to liberate you, 
that you offer to prove now, that you had Joſs by the executry, ſeeing it was a bargain in 
wh and per  averfionem, and whereof. vou took the hazard. And as to the L. 800 
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bond, the Lords found it an intrinſick quality, that he ſhould get A diſcharge of a prior | N 


obligement; therefore, tho the Lords decerned, yet they ſuperſeded execution ti the diſcha 
were delivered ſimul et ſemel. Some were for ſuperſeding extract, but the other carried it; 
'  Eodem die. Scrymzeor of Kirkton contra Lyon of Bridgeron, f for reduction of à diſpoſi- 
It oy made by James Lyon, when he was in meditatione fugæ, to Moriſon his Nephew, for 
implement to his wife of her matrimonial proviſion in the firſt place, and for payment of a 
tocher due by him to his ſon-in-law with his daughter in the ſecond, and to Moriſon 
hbimſelf in the third place, and to his creditors ultimo loco. Alledged, It was not reducible, 


ſeeing he was not then under legal diligence at his creditor's inſtance, neither had he fled, 


bat retired ſome days after; fo this cauſe neither quadrated with Lanton's and Sir Thomas 
Monerief 's, nor with: Clackmannan's creditors debate with Miln of Carridden. And as to 
his preferring his wife and daughters, this was, no partial gratification nor preference, he 


not being then a legal bankrupt, and they being creditors by anterior obligements. "The | 
5 Lords, reſolved to hear this cauſe in prefence. 7 


Bodem die. Mr. William Wood Miniſter contra Tbomfon of Dinivns; for the teinds: - 

| A3 the tenant having been holden as confeſt on the rental 1 in his former Maſter 8 time, 8 
de Lords did now repone him to his oath againſt it; and asl for the crop 1693, the 
Lords would not decern for that year's ſtipend, . becauſe he was depoſed by the Preſbytery 
in April that year; and tho” the ſentence was only in abſence and for contumacy, and he 

had appealed, and it was not yet diſcuſſed, (tho' he had not applied to bring it into the 
laſt Aſſembly, and ſo muſt be preſumed to have deſerted it.) and that theſe appeals did not 
top execution, yet the Lords were unwilling to meddle with the Eccleſiaſtick ſentence, 
Wn” therefore ſuſpended the letters not ſimply, but 1 and until de mould get himſelf re- 


: poned againſt that ſentence of deprivation. 
1 Fodem die. The Fleſhers of Ayr contra the Magiſtrates Geert, for filpending” 1 tho 
5 impoſed upon * for chuſing a as of their trace contrary to: an act of their Town- 
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5 nature of an ordinary e, but in e it was an irregular power, they named 8 


An r be done thro' all rho aa . to ks F en —4 8 to t 
Bro: and other trades that furniſh vivers.) Hab by the Town. Thar — 3 ; E 
Ex 15575 diſcharges. Deacons; | "The Lords did not regard this, ſeeing the univerſal pt. 
1 9 the nat ion had run in the contrary; only, \ they-defjred-to know if the 1 3 
3 Burgh had allowed this: trade to be under a, Deacon, «(becauſe ſeveral Burghs had diver- 
tie of cuttoms upon this head,) and finding they had: more thün a poſſeſſory judgment of 
ſeven years, 'they maintained them in their poſſeiion, and ſuſpended the fine, but prejudice 
do the 1 Ayr in a de x rtr 1 exclude chem from being a e if 1 think 
to i | Took + . | 
Dam die, . William 8 oaks Cir 8 Cothaany for declaring a bond „ 
IN = 1 it was granted by him to Sir John as ſuperior of his land” blank in the ſum, 
and he had not filled it up within year and day, and ſo it expired, as all fubmiſſions = "M | 
! Where no decreet · arbitral nor determination follows within the year, . *Auſewered,' Tho' it = 
Was a reference and ſubmiſſion, guoad the ſum to he filled up. Yet it could mot be Ws 4 bt MM 
Jubmiſſion as to the effect of e —— ear and day. The Lords thought it not of tbe 
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„ e of their humber . Sw OF vol: Sir John ſhould fill it wp. 

| with . moderate ſum . E 1 
1 Badem die. Merfington 71 orte "oi: e 8 Mr. 3 Darymple and | VF 
8 Alexander! Gidfon, the two Clerks; anent the 8 ranking the creditors of the . 


gs eſtates of Nicolſon, Laſwade and Cock burn's· path. The iſt claimed it, becauſe he was þ 
. tothe brſt ſuſpenſion and multiple-poinding among their creditors. "The 2d con- 


8 1 file and roup of North Berwiek, my Lord Polwart-and: ſome: other: creditors op 


© th imbarraß them than che 


| - fine of. L. 4. Sterling for a ſtaff found beſide him, ſaid to be ſtolen, nar Ki 3 Sterling of ex- 
5 Foy fide him he was content to be condemned in the whole libel, and that the purſuer bad gi- 


Fading only the res furtivg beſide him; and therefore paſſed the bill of ſuſpenſion, 


_ tended, it behoved to fall to him, in regard he was Clerk to the ſummons of roup, Which 
Ny containing a;concluſion for ranking, (nch ür. James alledged chat was incompatible with a 
wn roup. M hich the Lords did not N the more ſovereign procels; it behoved to draw. all 
ide reſt. :Thedzords preferred Mr. Gihſon as Clerk to the loup by the votes of g contra 
N * in 'regand baba aa ere: ee 9 15 W ee and. NE ene ws tis | 
55 4a. 3 1 
alem die. Mr. Hagh "ORR a ated in er to the 
is - 
| ig, that he had a-procels depending for evicting the property of theſe lands, at leaſt, 
8 a Heugh, and he would not ſuffer his lands o be Jold. - Anfevered, He could have no 
_ "prejudice 3.tor if he. prevailed, he would either obtain che price, or reduce and reſcind 
the roup, in his option, and they were not ſelling his right to the lands, but Sir William 
Dick s. Ide Lords found, this being a ſummar proceſs, it could not be ſtopped on the diſ- 
of Polwart's intereſt; and that we ought not to lay more clogs on thir purchaſſes 
; 2. of Parliament had done; and therefore ordained the roup to 
940 on, but prejudice, always and with expreſs reſervation of my Lord Polwart's right, as 
accords, Jacing we had ſeveral inſtances where p PRE claiming right to the lands had in- 
 texpoſed,! 4 —— were rejected, and not ſuffered to ſtop the roup; as in Sir George Lockhart's 
ift of the recognition of Laſwade; in Sir Godfrey Mackulloeh's intereſt on Warden: of | 
Wc: eſtate; in the taiſzie of Bonnington's Har nes ſundry others. 

Ju 21. 1694. In a proceſs purſued by 3 of Hundwood and Grange contra Ker of 
Morilton and his Tutors The King 8 Advocate appeared. and craved who would abide by 
the execution of the citation, in regard he would improve it as falſe ; ſecing it bore to be 
| ſubſcribed by Robert King Meſſenger; and he, wich the witneſſes, declared, that they diſ- 
claimed the ſame as forged. The Lords, on this, | cauſed: apprehend Grange and Tos 
Alvis his Agent in the cauſe, to be impriſoned until the affairs were tried; and in the mean 
time te be kept ſeparately till examined, that they may not concert and apree upon a pre- 

meditate ee, It ſeemed: a filly forgery for laving a few dolars expence to hazard thein- 

; uy it not being the execution of a horning, inhibition or the like diligence, but of a 
common ſummons. But theſe go very oft unnoticed, and when they are ſuſpected, few 
will venture to propone the falſhood peremptorie latius canſæ, leſt by the bribing of ſuch 
mean parties they may ſuccumb. But Grange, by a petition, condeſcending upon one Ca- 
mexon a N who gave him. King's denen, he was baue and King ordained to 

be apprehen 
75 1 1694. ee ee a bill of ane John Robertſon Portioner of 
govan contra the Judge and Fiſcal of the Regality of Glaſgow, for an exorbitant 
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pences, and L. 200 Scots to their Fiſcal, 1 in regard he ſaid, if they found So ſaid ſtaff be- 
ven his juramentum in litem. But the Lords, thought this procedure too arbitrary, tor 


Ladem die. The Lady Enterkine and Lamington contra Crawfurd of ee 5 1 he 
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0 n on accqunt of tl ee 1 mag” - 
. . $483 een; ain, 
: 2... Door ;r-Crawfurd . e 1 5 hte incorporation Of che Coichner: 
of ihe Canongate. This was a competition for a um in that Trade's bands, betwe „ 
De. as aſligney by James -loglis's father, and the 604 James Inglis, to whaſe beboof it was 
. the bond Was granted. „The Lords found the father a Adminiſtratur to his ſon, 
minor, eould not aſlign this bond; tho'. it; was offered: 10 be proven, chat the-onerous.cavſs | 
. of the allighation, was tie PoRor's.adyancing necellaries to-aliment the ſon 3.. bur. that {the 
; Honey: Pe to The ets conform. to. 55 N Wh: the bond. Ms on. i; en = 
2 e 185 40 Sa to 1 
E e is. 8 per contra Meik. in Kirkald 
: „ be proyen againſt ſr dead, en it is not conſt 
L = life; or if chere Was a,procels,,. but not come the length. of ö The 
1 2 Lords found, conform to the famous, Asciſion, in July 1666, Cranſton contra Wilkyſon, | 
that not being eſtabliſhed in the Intromitcer's: lifetime, it could not be proven now to in- 
ri an unixerſal — title 3 becauſe the. parte uarrelled in bis own life. — Haw. 
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1 : = ay. py 3 of acer wich bis Ae bs 3 1 090 — N it wa e ſulpended 1 

5 id attain paſſe his lands of Hart W. And non, it being e that he 
behboved 70 be liable, a he had dennded. him 3 right: he Bad in e of his - 
= 2 50 put Ove. 5 his. power,” 1 pai | j he conduion + vo The þ oy found 
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a 'f 9955 Dr. Wemyſs, 2 Fang 9 for cropt — Ae —— 10th” 
pl Tbe Lord preferred Mr. Harry, becauſe it does not appeart he ſaid church Was 
39 either by eu ſſion or derivations and ſo was not at the Privy. 


% . 4 


af die. Denn a bill given in by the Lor 
5 that Ik, 284 1 L wers. % be Lords founc the land would either ſer 1 in farm, or ſell the 
* | better, chat the common debtor. was, Saree from the houſe and par 
fore ordained him to remove, but gave him to Michaelmaſs.next, becauſe; be, might have 
his corns on the ground; but found they ce uld not roup it Without diminution of the pre: 
ſent . but that it behoved to be Kok up and Sir James Cockburn by a bill craving 
6 40 4 Fa — he offered to find caution to make his int romiſſion fortheoming; 
the Lor 
2 " =_ = heir tho they o caution; therefore they reſuſed the bill. 
da 25; -1694+ „The Lords adviſed be cauſe purſued: by John and Rachel cata, SOFA 
Wauchop of Niddry, for pay ment of L. 1000 contained in his father's. bond. The Lords 
ex Meio had examined wicnefſes on ſundry, xcſumprions that it was granted 00 nou cauſam, 
for a tranſaction and diſpoſition. in 168270 tween him and Ker of Lochtour, which never 
took effect; and having agviſed the pre ivr nom, they find: it proven that it was ſo 
granted, and therefore. aſſoilzied; 3 4005 this: be a dangerous preparative to take away clear 
bonds by witneſſes depoſitions; yet there was ſo clear à chain of preſumptions connected 
3 that the Lords were canvinced that this bond was granted in contemplation: of the diſ- 
Poſition then given, and which never tock effect, but was paſſed from by entering into a 
new bargain 1 in 1661, where. two thouſand merks is advanced in money, and à bond for 
_ 195000 merks given, and the old L. 10, O00. bond is forgot to be retired: And thir 
mother lived 2 1 years after, and neyer claimed the firſt bond, but accepted annualrent of the 
Seon, early, which ſhe would not have done if the firſt bad been a perfected bargain. 
FLadem die. The Town of Edinburgh contra Sir William Hinny, for Feducing a tack of 
ne e ſer by the Town of Edinburgh! to Sir Thomas Kennedy, and John Trotter, - 
and by them allgned to Sir William... i, Becauſe by the ſet ↄr decreect · arbitral of the 
mW The whole 14 Deacons extraordinary, and all muſt be preſent at the ſetting of 
8 which: was not here. The Lords thought that extended only to tacks of their com - 
. 22 was no. a oh. ; * * e to. the at of Parkiawent 1633 | 


? 4 o 8 - ö 
pt 1 79 7 

; 5 WY 1 N 
wk 


be legal hi e 3 5 tht, 


"YE. 7 TR S 


ſt; 5 by 15 e #gainſt-him : = 


| fexeral defences.10 purge his intromilkon, which may de_alogether unknown co. his ſuc» | 
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ght they could ny: force, the. creditors to accept of à tenant or een ud 
, tho' they. offer, 
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8 in verted che ation, in 1 8 1 io. 
_— ed it to Ane ne: ee The firſt decayed, and this Ronriſhed- The Lords, MT 
HW 5 anſwer, ordained che mortification to be produced. „ie, That it was ſet to Magiſtrates, | 
Aud others eher upon rhe Town-council, as partners, (contrary. to the acts of Burrows, cbt 
1 Magiſtrates hall färw uo part of the Town's revenue! or common good. This roint 
1 . ordained: to be further” heard. %% ͤ ũů V. | 
1 5 __ ©" Fodeinr die. Merfngtete tech bill of uſpevlion,, M. elan of Calin contre: > 
5 ys 2] "His Burnt; Doctor ef Medicine.” His reaſon of ſuſpenſian was, that tho the bond was for 
th 1 1 169 Stefling, yet hu declared, if I paid at Candlemaſs 1200 morks, you would zecepr of 
1 ny and I being difappeinted then of money, am content te pay it ho] The Lords fund 
tue ene penity but a reftriftion,. and e ae failed; he enngot new be adtpitted to 


| 


= He 2 1 it:; and was not of, the nature off | aum legis i comm! ſerie eee 3 and:therefore | 

3 ; 35 | b e the dill; andfount Rim liable in dh « Whole... £3 5 5 wy . 125 4 #7 1 7 Op | . . 

1 75 ; = 10% 2 6. 469% The Lords adviſed the debate betwixt the Eadof Panda and Sir Pareick 
mepbarn aug eis Jenn Hall; for payment of the the ſeu· dut 


duties of the eee 4 
3 nt Whieh s compenſqt ion was proponed; that; by «charter; che fen: duty was converted in- 
= _ 261 Ohillings Scots for euch bolÞ of corn, or the bolls' themſchves, in ebe. eee _ 
OE. 1 and yet they had exacted the fun, and ſo conuie ions indabiui ought to repeat. 
RT eee. Was: a decyeer of 'Exchequer, deterning them. 60 Pays; e which 8. 
EO . petent Jadges; bot ic behovedd cd be reduc that 
. verfioh was illegal, being 


„ | Hebated: long whether the, compenſation met, and was liquid I 255 it the e mr 


* 5 55 tired to propone it; and anentithe reſervatiot in thee deertet of Exchoqur ache Lords 
Ip 138 2 i; to —_—_ the prac of the charters converting ehe feu-dury 

3 dre af rund he oxigina <harcers ivents the Gu 

= aid converſion. is hfft ma 25 
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5 Wh 1 n d. T he Earl of Annatiddle contra the 


* ſervitude, bot only cheir maſters who. were not Ae yon) dbey Ted e, Mos 

1 _ ver, It is e mf and N zoffedion "by witneſſes at the bar. 

1 | Tube Lords found thir . avon erw bad bee 

1 5 1 the Ear to prove cor a en e 0 

oo _ "ofted te prove interruption, phe id nor Gael, found oa preerip rior 

J 7 Novi ice ceaſes ; as-Nithlddlo's caltie-of Thr ty the cent aui 

1 3 3 maben caſtle ĩs demoliſhed, and ſo can have no e to pt 

_— 4 ; d F | eee 14 

IRS... WM og on James MCalloch of Pines a Mr. James Caithneſs 
4 found s aſſigning him to the adjudication, with warrandiee 


15 8 hg 2 ad det N n warrandice that, there was anale in the ad- 
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on, v. That it was execute before the 10 days of che genera A were vum 730 
. bPeszoſe he had fed the «d)ddieution"timſelf.- Jͤͥͤ] ꝰðZ!(4zö A art oughed altlf 1h 312) 
3 2 Ealem die. The Earl of So vie of Bellerty, e ee tiers of his 


| _  vaſlils; who alledpe they could not take wen to produce: any writs granted to them or 
A _rhelr 3 by the Earl's predeceſſors and authors, to whom he may ſucceed ure we 
dien hebeatuilly ſerved: welt to them, or otherwiſe derives right from them. The Lords 
RP rer found tlie: late deeiſions run ſo. But Stair, Book W. tit. 20. 
1 5 . . complains,” that this ſtraitens the auen en ulefulneſs. of e tißcations t 
_—_— | bined ro de card in Preſonces" A TM ao HAY | 
e Douglas, Skipper a the Laird of 8 ho alledged that tro e 5 
= vo freight due Fro * — for what e e 0 carried for him, ſeeing be 
1 155 us 9164 the Harter parry, 'to evnie there however, and rake in a loading of corn, thar port. 
„ only as ballaſt. 2do That deing blown away by ſtorms to Norway, he could 
| t, average, nor demurrage. - Anfewered to the firſt; invefla ei illata in na- 
” dre 8) vothecate in jau pro naulb, ven without 4 paction. And to the 2d, The 
tempeſtalis being caſas improviſus, without the Skipper's fault, he ought not to ſuffer. The 
5 doe decerned ; but recommended to the Ordinary rofſettle tbem 
.._  » _ Event.” Opilvie, relict of Scot of Brotherton, contra Scot of Comiſton She wed; 
ENS "iii tho the decreet · ar bitral did not decern Comiſton to give her a teal - fight for ſecu · 
3 1 her Hiferent, that the Lords would ſupply'; becauſe if he (who was turned very in- 
. Rr) died, the was: looſe, having renounced het jointore to to her ſon; and he was not 
„„ -.- ns and mite on thir two heads of fraud: 1m, That the knew-not then of her addi- 
ET ns 55 _ tional joinure, bur that it was conccaled from ber. '2do, That Comiſton was denuded of 
. 4 fee batte im favours of bib nephew, Brotherron, before this decreet- arbitral, and ſo 
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A'41N2er lifer and ; 1 en "© HR 1 Wa hk An the. . 
* bse — The Lords thoughtit «fair offer, that Comilton was willvg 6 
he 96 der agai inſt the decreet-arbieral; But it Was repreſentęd, guod Hes. dn and integra; — 
ber bond of Sroviſien being either cancelled or diſcharged te her ſon, : who. w_ not iu the 1 1 
5 x to give it back therefore they ſiaed an the above mentioned points o Aae 3 

Auained the parties, before anſwer, to depone thereatant.. ih, VVV As 5 
1 Eudem dir. The Lords again keard che famaus ;cauſe, mentioned th: Feb. 1664, "+ | 7,5 
_ ewceh: David Cleland: and Andrew, Falconer, about the Y kitStions if it Was null. becauſe 85 1 
not publiſned nor execute at the market · croſꝭ of the-regality where the lands la. i 
: 27 he la requires no more but publiſaing at che market craſs of the Juriſdic ion * 1 ö „1 
__ whete the party inhibit dwells. See 264th; 1 1697. Replied, This is. ſuperinduced 3 
Cuſtom, cujne non minor et autoritas quam juris ſeripti JJ a:yeltige bf it 1m Quor 2 
© dttathiament.):cap- 3. $4: Where all ſuch real tions ate appointed tu be execute onithe — 
8 of che lands: And Skeen gives the reaſon, gu he: ſummanitiones nt noules etiaffies | > 
wat fundum. Dupliad, No ſuch uniform cuſtom, but introduced by tha couetouſneſs 3 
Writers and Meſſengers to make long -RCEBIPES. 4 meant having oft varied in this Caſe, + GET 
= now found the inhibition null, ten contra ſix. Vid. ꝛfth © 1 
FE Eodem die. Robert Naſmyth, * * of Hamilton, contra James Hamilton of eee ä 
be Lords found a bond thus conceived, ti a hufband and his wife, and to the longeſt luer 
Of them two; and their heit, [executors and aſſigney s, did not make the wife, har of A 5 £0 - 
dam. becauſe ſne was the -Jungelt liver, as was contended, but on - = 
. "ieſe:caſes; potier:efti conditio' maſculi. But 3d; would: have: bees abate if. it had been to 9 n 
»  theirs'of- the longeſt, liver; far chat te mina on of beirs would have jetetmined the ſec to N 5 1 Y 
3 Z hadvoutlived: the abend „ Mk th uarr . 3 - NAW ZE. = = 
3 | die. i being Hear d for e Peter, relict of William | Monrgo ne. et * if - * 
| T _Mackbybill, corre - Porterfield of Fubwood, chat her conſent 19: bis Suk was in her mi- EP: - 
Le hac revoked it now 5 and tho it wat not done iu, an aliles, yet it Wes '-=- 
fuſficient, ſhe being chen von ualens agere; becauſe clothed: with i The 

ound a wife's guadrienm, uti married or not in that time, auf cht 1 
; = not revoking, could not reduce. ET 5. . * 27 arts 4 . 2 en A 2] als FTE #5 50 5 _ "2 1 5 5 
2 2412 Buy 694. My Lord Polwart contra Sir James Dick; who refuſed to take a f. 3 

erm in Pol art reduttien and impr. n, becauſe aeg: ger e Ts de 9 
bp of Polwartꝰ rig . being enterec by the King, whe eas Home of North | | e, 
| oh's ſaper jor; Theſe lands nor ot being annexed tothe Crown; but exprevily.erferved - 
ur of the act of annexation, (being act agthe 587): where tis diſputable hether the — 
1 or only the property be excepted, 2s e alledged. The Lords, thinking this de- 
Hate foreign har loco, they repoll againſt the taking of terms. mot having been praponed bo 
718 at the firſt time, but reſerved it in debating the reaſons, and ene DIC James a diligence * PSS. 
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for recovery of any writs he needed in the mean Fenn; Dove tt bod ai |; ” 3 


Aan, die; Sir Andrew Murray of Murrayſhall e e Stormonth een * 1 
Cairn. The Lords finding a diſconformity between the two principal doubles of the cone ; 
ud tat Srortaonth's copy had more filled up in a blank than Sir Andrew's,! they thought 
the ſaid addition very ſuſpect, and that Sir Andrew ſeemed to be /wronged ; however, 
: der could not perfectly judge till they ſaw the book of files, being che actings of the cara 
tors of Stormonth, and wherein they alledged Sir Andrew TOS: ſubſci wer; xbercfore e 
8 0H „ before anſwer, ordalned theſe 00K to be produced. „ ek] x gs 6 0G if „ = 
e Jedem die. Dundas of Breaſt mill contru V — of Gosford... This was a charge. 
upon a decreet for 3000 merks, bearing chat it'proceeded on Gogford's conſent. He now de. : 1 
1158 the ſame, having never offered more at the communings than L. 100 Sterling, and 3 
3 way nothing under his hand to prove it; and it could not be made up e 55 
: > + nb kun forge way, it mult expoſe him to thepurſuirof other oredicors. . 3 
IM £ wes found the decreet null for want of probation of his conſent, the Clerk's ee xe 1 
; _ "being ſufſiclent for it; but recommended to Gosford to ſettle with hit 
ELadem die. Muirhead," late Factor of Covington, contra George Lasse Coma. 
He alledped, that the former Laird had vi ſaldi lifted ſome of the rents from the tenants RK 
und if he had exacted i it over again, it would have broken them, and caſt the tooms waſte, „ 
and that he had taken a decreet againſt them, referring the reſts to their oaths. The Lords 1 
did not think chis ſo exact diligence as Factors onght to uſe; yet, in in reſpect of the-ciream. 
cances, and that the Maſter was vir ferox, they allowed probation, before anſwer, of che a · : 
bove mentioned circumftances, | . to corre 60 ene when proven, if my 
© would amount to exoner the race, eee eee 
Fualem dis. Riddel, and Mr. John Niſbet, contre Naddel. die Ghriddon\x0:thies per- 
e that hen they found the father was in need, then the ſons ſhould pay him ſuch a 
ee two of the friends emit cheir declaration without the third. Alledgad, by law it wars 1 
en nn the aber was to "yg the thro 3 and cho; ta made the plurality, yet f 5 1 
n 185 | 185 um 5 
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5 ow they declared. he ſhould continue till Michaelmaſs next, and intromit 
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"of the other WO. Yet the Lern fe tam favorabili found: the reg 5 
2 5 8 was done in the caſe by Moir Commiſſary of eee 

ry, '1oth Janüaty 16 : . 

Sodem die. Sir Alex kbar of „ his: preferable ereditors.were "8 
\ at laſt. the Lords removed Lanton from the factory and adminiſtration, in regard be nd 
not debito tempore found exntion? But he having internieddled with the Faß part of the 
allo: With the 
Sorte providing he fohnd caution in Auguſt to make it forthcoming to the preferable credi- 
tors as they are ranked: Aud ordained a roup ta be made of the eſtate. on the firſt Wedneſ, 
day of Offaber next, not to exceed ſeyen years, and not under three, but: wich this . . 
8 if the eſtate be ſold before: the expiration of theſe three years, the eee ſnall not 
de bound by the teck te he ſet longer than the ſaid chres years z and ordain placards and i int. 
_ matjons to be publiſhed. at the adjacent church -doors, : and that he who. dids moſt ſhall imme. 
. in in October next, enter to till and ſow the ground for crop „„ 
EFLadem die. la the ſale of Mr. George Dick ſon ol Bughtrig's lands, be fiature of 
. purſued by Mr. Patrick Home Advocate; it was alledged for Ne. George, 
de act of Parl. 1885 1, the debtor's Whole eſtate maſt. be $7 2-9 and fold; elſe it can 

be known whether he be bankrupt or not, becauſe they 3 migbt leave ont: ſuch: portions 
it as wou do much more than pay his debts. And i ef Sir Patrick, in adducing a 
3 of Mr. George's eſtate, has only led it, in relation to his lands of Bughtrig; and 
omitted altogether a right of 
teien undervalued, becanſe-he had bought theſe lands without it. Two things ſtuck with the 
1 vis. ino, That in ſuch illiquid rights, Where they had not "obtained poſſeſſion, it 
_. was hard to put an eſtin nate aud value thetean 3 for neither could: the ſummons of the ap- 
_ prifing be che rule, ner the palne of the lands appriſed, till its rank and preference were 
known, and the tent of the appriſed lands. 3 It. ide Lords in the ſaſe of bankrupts 
lunds conſidered any more büt their clear liquid acceſſible: eſtates, whereof they were in 
— So one of. been e erf 3 eee eee 


16% 4 in — ; & of Param eber Jura, 
| vn Abe and that the whole behoyed-to be ex - 


1 of great importanc 2 and has inconvenienęies on both ſides. = fall 
. where ho dvr leaſt. . 5 1 72 1 f 45 vl» 44 Ay WE 8 3 93 85 N 
u and his — . by the Tublidiary, en for payment of a debt, 
mpbell the debtor to ęſcape; and he adwocatedon this reaſon, 
3 of ches caption with this 2 quality and condition, that be. ſhould , 

Ir. : William: Thomſon's cloſer, „ he was alledged 
To th was 8 2 100, This was againſt his oath: of admiſſon to ſerve the 
fail 21 — Was ane the will of the letters, allowing him to break up 9 
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A 4 ; 


= im queſt of the rebel... Replied, 180, Padtis Privatorum derogatur jure publico.. 240, A 


| Meſſeoger was fined. at Privy Council for breaking up a Writer's cloſet where his writs lay, 
ande may be embezzled by the Meſſenger's aſſociates, tho' be ſhould be anſwerable for 5 
1 Win Lara anſwer, took, off his defence in lotum, viz That they offered to prov 

b by” C 1 qualicy... 2 Abe dorch remitt | the cauſe; wage. 8 8 the 
* e Ht: 922 8 Refs 1 e 4 $9058; 1 an 1 #6 Ar inen > Mt 


avid. Falconer 3 in a petition-/ contrd William Cleland, ge 3 


e 1655 1 N on the acts of King James III. and V. Queen Mary, and James VI. 
- 38 1 alicious pleyers who- 2 «he caple,; LP Pay ne 0 party damage and expen- _ | 


And ſubſumed, chat ried, pri anent the nullity of the inhibi- 
gag, be has put him to upwarda of L. 1200 Scots of 8 Sc. The Lords found, ſee- 
ug here, were; different inzerlocmors,. and 0 prababilis cauſa. litigandi, there could be no ex- 
ied. For the LEVER: ſay, that ne, wie, doctoris is ſufficient to eue from 
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nuss of the ſym ſhe liferents upon Lu: 
© Jo right.) on her bond to 3 if in tbe ranking of the creditors it ſhould be found 
not due. Jet Anne Loch, relict of William Carnegie, ſecking an aliment to be ad - 
ober from the Earl of Southeſk,-ywith' whom ſhe and Balnamoon, donatar to her huſband's 
depending, alledging the Earl was his debtor in 


compriſing he had dn .the eſtate of 'Lumiſden; which Sir Pa- 


7 if ll ok not occur for che whole, it might be ſald-in parcels.” The 
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; dic; Aliſon: Fletcher, rück of John Graham eee, © ears year's an- 
niſden of. Invergelly's. eſtate, (he having a pre. 
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nber . 1694; Lady Kinfavwns-by a petition repreſented, that the! brought 0 1000, | 
1 eite of töcher with het eb 22,000 merks Was jn my Lord Nairn's band; ecured 


: Es. eventu, chat the creditors be found preferable ta her. Some called W ! 72 5 3} —— 
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"Hh IE paſt tlie Lords modification of 8 alien at 100 merks each, and: ſo mean 14 e 
_ thar it could not maintain them now at ſchools,” and at bed, board and deaths, being „„ 
N rage. © The Lords were ftumbled; , Phat it was the whole anqualrent of their 


unliferenced f6ck; ant ſo, without encroaching” on the principal, they 'could modify. no 

55 e A, That there Was no contradictor Here, tie bafrus being paſt püpillarity, and 1 
Wänking curstörs, and ſo nor being authoriſed,” the Lords found they 9 10 not- procced by 7 
WW” pill, büt vi darf by” an action; and'fo they neither obſigecd bim to Keep them 
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10 1 ur them away, but to d0 a8 they thought fit, and give a larger allowance on their mw. 


"November"G. 1694. Upon a bill and aulfWers, "Mr. Blair's charge contra: Mr. Patric = 8 
— nigationed July 19, 1694, was heard again. The Lords were Clear that the fact i in the intro. 
ment Was not nu, 70 e emiſſio, and o Tight de proven by inſtroment iry Wirgelles, Bat if 
thiir points weighed wirh them, "190; That the offer of 'allj pang, in Blair the charger's letter, . hn” — 
"wie conditional, if before Whitſunday, and o not being e nor performed villlong ak. 15 
2 it did not bins © "tho? ſuch irritancies mould be purgeable at, any time. 24% That he-of- _ | Oo 
' ifeted- him * 4 diſcharg e without an alfignarion, which on the clauſe of relief would have reach. |. 8 mn 
ec Nimmo the tor, notwithſtanding" the ſuperſedere given by Blair. 3ʃ/, That Bell „ 
dhe canfroner could not fübſume that he was prefudged by the 5 55 of 'the faid allignatibn, oy „ 
ſeeln ing Nimmo is as folyent now as then, being broke at both times, Thir e s "2 +... = 
Berk repreſented; the Lords altered their former interlocuror, and foutid the 1 
reaſon-of faſpenfion not relevant, founded on the inſtrüment of offer; and. therefore” e. 
Sees aud found the letters orderly proceeded apainft- Bell the Cautioner. „ 


— — — 


l infeft ment: That cho“ ſhe had conveyed it in her conttack matrimonial to her duftend. | 7 8 94 AY 1 
Jet nothing followe thereon; and ſhe ſtood laſt infeft, and her huſband's creditors had not „ 5 = 
affected this ſum; and being provided! in a jointure of 2 500 merks, ſhe deſited the Lords would „ 
Aer, Ber to charge for che anndalrent 0 this ſum," to be aſcribed in payment of ber ſi fe. 
rent pro tanto, during the dependence of the compftition ; from the event whereof it will 5 5 
. 'dearly” a) pear, there is a"confiderable ſuperplus eſtate above the payment of her huſband's 5 8 _ 
debts. The Lords found the diſpoſition in wits contract denuded her ſo fully, that her 6; --,, 
_ Aiulbind's heirs and creditors might exclude her, fo the could not legally charge for that. 8 

fam. Yet, after weighing all circumſtances, they gave her a, year's intereſt of 'faid ſum. - © if 
- by: way of aliment; and to be imputed in her Jointure, the finding *cantion: to refound it i 


las 1 Jet. it is fre: quently" done to extraneous creditors: © TE. 
ember 8. 1694. Dr. Robert Trotter contra. the Lach Harviſton, and Dundas ber ſon. Cn ol 
The Lords found a decreet quarrelled de recenti, upon informalit7 or Wrong extracting, ; 
ke be recalled ſummarily on a bill; but after any conſiderable ſpace; that they o ught to 
"proceed by way of reduction. Yet in "this caſe; becauſe the charger refuſed to Mea am. MED 
_'marily on the bill of ſuſpenſion” given in by the Doctor, Who was cautioner for Watſon: in a 
the ſuſpenſion; therefore, tho they would not force the charger to produce his decreer-boc 
ordine; yet, ad infor mandum animum judicis, they ordained Mr. Jobn Dalry mple, - Clerk to 
the proceſs, to produce the grounds and warrants of that decreet to Pheſdo, | before whom 
the bill of ſuſpenſn Was preſented, that if he found any irregularity in extracting that 
gecreet, he may then gas the ſuſpenſion without caution, ſeeing the charger will not inſiſt. 
For ſome: then there might be caſes where a ſuſpender ought not to be put to find cau 
tion, Where he had a relevant reaſon,” and that likewiſe' proven, as a diſcharge of the debt. 
But it was anſwered, there was ſtill need'of caution, ſeeing the diſcharge may be quarrelled as 
kilſe; bur if à decreet be” extracted 7071 Wanaato after a bets given,” T think” it may _ 
- Heng Without caution. ' | Do 
November 9. 1694. Ellabeth $ nee and Andrew Martin her ſpouſe, contra the creditors 
ol Sir Andrew Dick of Craighoul e. The Lords having found, that the creditors, who were 
_ fingular ſucceſſdrs, were not obliged, poſt tanti temporis inter ballen of forty years and more, 


o prove the onerous cauſes of their rights, or to inſtruct that their debtor had a —. : - oF 1 1 
'eſtate beſide that diſponed, eſpecially ſeeing they had not proven him bankrupr.at that tim: = 
for if they had been quarrelted upon the 1910621. they would have inſtructed both the one - 2 


Tous cauſe, and an eftate aliunde ; Andrew Martin gave in a bill reclaiming againſt This-30- 1 i" | 
'terlocutor, that the taciturnity was ſufficiently taken off by a ſummons raiſed in 1642'on © _—_—_ 
8 ſaid act 1621; Won againſt Ane the bankrupt, nn the ſon-in aw, and Mr. e | | 
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F E- en of Bonnyton, and that it wie dangerous conſequence to put apparent beirs once 

= in poſſeſſion, {tho”-on cautioh,) they refuſed this bill, tho” the 3 likerandi was yet 

je: - running. If he had: applied for baving a factor named, or to have the: rents ſequeſtrate 

„ in a neutral party” s hand, the Lords would have conſidered it. 

28  Eodem die. Dame Anne Bain, relict of Sir John Gordon of Embo, 3 the Lords 

1 ng authoriſe her and ſome friends to inſpect and inventar her childrens writs, Sc. in re- 

_ 5 2 the tutors nominate. raed te accept, and by delay, things would go into confuſion. The 
WS; Met " refuſe to 92985 8 tutor in 88 when ug nomination _-_ fog ſerve, 
1 550 i 0 , : 

"on | oy : Fo : | 5 : 7 


. .: forthcowing,. 1 5 Jo was. 98 Abbe, nor had: @ ſpecial relation to che lands of Craiphouſe, 
7% JSP _ 0 There was nd execution. bor the Brit diet, but only upon tue act and letters. The 
Loc found this was no nullity, feng an 


Wt  - etlogntor.. Vid 8h küren, „ FFF 


. ; by 5 . 2 thirlage,” e title was a charter of the mill, granted by 
5 /ing per expreſſum'the multures of theſe lande pf Turtrie, nowÞdohgin 


e e them | . 


8 execution was good for an interruption, tals © 
5 Fal ani fe: Bar the Ter found it did not take off the-raciturniry, ſeeing it was 
Not. 4 real aon againſt. the'ctedicors,: whereby they-covld': be obliged 10 inſtruct * 


$a or the, oneroſity of their! aer ns z and. PO aghered 0:3hahr Mr . 
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| ds newer belonged. to Frendraught, nor lay within his- ba ny, Bot are à part 
the barony of: Rothemay; and u authors, long prior to 4632 which is the date. of what 
ning Mere infeft cum molendinie'et 'malturis,” and ſo not liable.” Aneuered fur 
. "whe Nele That as he had a title of preſeription, (the it Were 4 vun dom: 10% de he had 
_ Fotty, years poſſeſſion fincc, which by the act of Purſiament 1617 was Tutficient unleſs they 
== * 9 ee ee but 175 ck and ſolemn. The 
1 hat in ribing af property, any tie, the” never ſo null and invalid, was 
en, af tied with forty years unintotrupted polſcſion 5 5 dug in chirlape; {where the lands 
ate nat a part of the barony). any withdrawing was enough 30. interrupt, ſeeing it Was ais 
8 Auriutatia, and their on mill was chen Tuinous; whereas, 1 in other caſes, it muſt be a © 
_ [fotbrarance for a-confiderableera@of time together. 4% But bere, where che rhirled lands are 
no part ef the bäronp, and hät it is not a Kin 's mill, the ſame acts that conftitute may 
Lee it, off. See Jane 29. 206 3, heritors-of Keithocks- mill cunera tlie feuars, where they 
are fon 'thirled PU Ant e within the oo and had 125 4.94 Ie. 
There werd other acts eee e poned here, as alſo an a Wes en 
Lorch decided en the Belt ps. 
- i Jie: Margaret Niſbet: contro Bailic Fall jo. Du wb: 
1 famhber diligence Against witneſſes. not contained ho? ſhe offerte. 
make faith They were newly come to her ſe WI $3 deoaul: 3 r. 
Eh Lee know; his-own. probation, | and Where he craves a new: one, the e is fear of ſub - 
. "i ; at icin; 5 Fer: * has Deen allowed i an fome Cales. 2 15 19 2 9 0 48 1 N IEG * 3 : af iS . q 
a aden dic: In E mp zation contra Carnegie of E ar "op 1 | in, 
f N quam coneſudirg in: ae fall, was in favours of the defende Ke not the purſuer; and 
9 that having abidden amply by the wit, he needed not condeſcend guomeds he came by it. 
l ta re ex amin the witneſſes, who had already deponed ; but permitted bim 
8 as: _ not THO: alr ac examined, providing it dj i VANE: nader the a 0 iſing of 
.. The . e „%% 2G 
1 > [November 145 1694. e fred the in of Gdpenſion given in by Freve | French 
Aandicntra the Fark GAs andgle, and Sir Charles Maitland of Pitrichy, as aſſigney by the 
Miniſter of -Moffit to the vicarage-teinds thereof. Tbe reaſons: were, i n, That the Advo- 
_ Cates Who took” 4 day for: producing. them to depone had no warrant, and were not em- 
* but appeared ufſiciouſty. This the HAS | „ elſe it would caſt all the de- 
. "Cree in foro. ' 206, That the term was circumdaced againſt them under trult, when my 
Lord's Ch erlain and deers bad them ſtay at doe, for tliey y ſhould. be in no hazard; 
my Lord anſwered, they had ,no-commiſlion from him 0 . iving any ſuch aſſurance; 
ds thought there was much 40 be indulged to the ruſticity of tenants. 310, The 
 quantithe and; prices whereon they were holden: as'confeſt, were moſt exorbitant. The 
Lords judged it reaſonable to repone them, ſuch duties being oft libelled at random far a- 
bove t true values, unleſs my Lord would conſent to diſcuſs the reaſons ſummarily on the 
bill. But in either caſe modibed 0 weeks o ene 0 be r the charger ere they 
. Were reponed. Vid. 20th current 
EZodem die. William Menxies of Raw, a apparent heir: to- Major Fenn, defired the Lords 
1 to uplift the rents, till he might deliberate whether he would enter or not, on 
His finding ſufficient caution to make them forthcoming to all parties having intereſt, t that 
they may not periſh medio tempore. The Lords lone they had refuſed it laſt Seſſion to 
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Nievember 18, 1694. Ranbieler e 8 Du uke of * « TEN bill of wg enfion" as. 1 

|  _ Buaillie:of Jervifwgod, 2a, Tha be Was not bound x0 receive him by pr ek tlarr en. e 
el, but wich, W Jalue. jurt nee, add, That baving got his lands, =. 
And de A regality. in the: Jace times, he muſt defign his fands 38 J 4 e 
a] lizy... - info red to the trft,. That the Duke onght 70 condeſcend'on his = 
25 1 45 "infrquated, that be think: the gift of Fierce is. yet Fulficient, > 
the, ad xeſcillor 2 X! 

or 5 ne mult fall with it. Replied, No ſuperior is bound to con- 7 
; calyalitics of che ee or ec den n, 
| proprietor, . bot as ſuperior, it mult ſubumt. be 
ch che tea : 7 . bn HAAS the claaſe of ſakro '. , 2 
that they die in ſuch a regallty. r,. a — ol 
Kobert 5 Captain e ek 1 i, The Lorch ir fined the e 
Qs. has, the, Sheriff had committed iniquity hw his oath, whereby _ 
deed ae e for 49 7 0 155 25 2s be a his own, bur that he a noche 
ce for, "It than for bis Own, nean 
5 1 e to, beat 3 1 
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| -Ramlay of Idington and F. ae bangen he Lord Mordington and his ere 
| I a Kore In db concluded cauſe it came to be debated, whether the ahn der t A 
8 "500 bald and Anna de Malvairn his Wife, royed, that their feparation * was by a Judicial” „„ 
cence, ſeeing it only bore it narrative; and if rheir aſſertion could proxe againft a third Pär) ; 1 
Ade * n ks Honghe, it. 3 + BY it {tuck with 1 that this rio. oy * - 
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GG oh for mails and duties, 'wherein the defender ext 


doe mandate the procurator had, in which caſe he confd'nor fefer 7 the Nee bath thar 
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doe to REL him to reaſon, they feefifed ons the decret 4 85 f 9 Nerred 1 to So Ries 
' Reportert to ſettle. the Parties, to as he might reſtrict to the true quantities and prices of „ 1 
vicarage, and nat as the worg Exorditanrly nbe nec ar lüge. This was c eure one piece 
of: ſtrictlaw with another as f gorgus,. J to reafon only pf en innit 
% This Wen =o 135 
uded bim with a Prior right; Wien made 
the purſuer repeat a redudfian r capie 1 "Anſwered; L am! and y father died 


"op : 5 5 in poſſeſſion,” and To non tentor Placitare. Rep lied) That*takesonly' place in ancient bert. 
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of he was in p poſſeſſion, but not as to the 'wartandice- lands during che not eviction; and 
h 1 rocefs in the reduction as to the principal lands. Jer 3ſt Jan“ 160 5 Kello, 5 

Eodem . # John Guildman contfa Joſhua: Smieton Skipper in Dundee The Lords re- 
9 ned the Side againft the decreet; bebaaſe, tho“ it böre compearunce N 


he had received the; bag of ſpice, ſeeing it was incumbent on the purſuer: o have 
his intromiſſion with 1 it. And what moved the” Lords was, that ety of lene - 
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5 85 extend 10 1 adjudged for. 2do, The Advocates ved it only for the 2600 merks 
155 5 of : 3 ws yer yok alſo ant dale for the 1 . 1 Ae en vhs two. as of 


after he miſſed it, he ſhould eee have required A. Some 
oj jected it, the Baillics of Dundee were hot dompe tent judges cave; but only 
- the 1 of Admiralty; and others doubted if they date the ene conſent. 
-  Eodem die. Whitelaw reported a bill of ſuſpenſion giren in d Me. Robert Bennet Ad- 
ocate, of a bond b bearing a ſubſtitution, failing the charger by dea u to another, and the 
. Was minor. The Lords found the reaſon” was jos Tertii to he debtor, and the 
_ hanger had: rig hr to. vplife; notwithſtanding the ſaid ſubſfitution, ſeeiny ſhe was now married. 
"November A 1694: Mr John Rattry contra, the Earl of Airy. This was a -purſule 
8 a bond granted by Airly's father, and ſundry cautioners, for L. 1 200, vi. the paſſive titles. 
The defente was. reſcription.” Anſwered, Intértuption weithin the 40 40/years by a ſunimons 
 EReouts. © Replied, The ſummons is yet blank, unlibelled and unfilled vp3” and a ſummons 
blank is no . Duplied; Tho this bond was not expreſvly libelled; yet it bore both be- 
fore the will and after, - chat he and the other cautioner were convecned to make payment of 


the debt upon all the paſſive titles; and it was marked by the Clerk called, and the Advocate's | 
: TY . 


name who compeared for the defender, Which is a judieial act; and interr | 
_ yoyrable,. quaevis' infinuatio ſufficit tho informal, "eſpecia y ſeeing they could: a o wp 
on no other grount! of debt between the purſucrs and defenders 'faye this bond „ * 
3 the purſuer was content be renounce all other, and ſo that Was; ſufficient «application 
to this ſpecificx debt, and a; document taken thereon within the 40 years; and 
les has been ſuſtained for an interruption, as in the caſe of the Earl of Mariſnal 
and Leith, 1th July 1669; and in the caſe of Muir: contra Law o rich Feb. 1673. 
"I Lords ordained the parties to inform, it. being of conſequence, and no informations 
had been given in; but the foreſaid reaſoning 8 to the Lords amontzit themſelves. 
Eadem die. David Hepburn of Humby contra the Viſcount of Kingſton He purſuing 
bor mails and duties on 4wo. adjudications- diſponed to him by his ſiſter the La. y Whiting- 
Ham, ny: raiſe 4 reduction on thir grounds: - imo, The adjudication is null, becauſe it is 
_ am”; term of her annuity, . term, and all then due did not 
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onght hs firſt medium, founded on his eclaration of rhe; receipt of the * 
narrow they would ſubſume that he had effects at” chat time in his hands of | 
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_ privileged than Builic Brind's 3 for his obligement and truſt ar/teaft imported this much, that 
. he ſabüld have preſented the 'uccompr and precept to the heirs of Edward Ruthven, and 
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Bay the Lords laid held on the ſecond; and, before anſwer, allowed Bailic Brand to prove 
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_ of other ſubſcriptions of Sym's, and Hercules Cramond, the granter of the diſcharge. 44 vu i, © 
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| : change ol a pen, or the temper of the body, or thro' careleſsneſs and inadvertency. The 5 5 
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was not provided for by the contract, ſeeing the caſe there mentioned was the arrival of the : 


8 Which never exiſted, | * the Lords thought this fortuitous event included therein. CE 
—_— 8B RE BB... Do 


: s 


n n PERF n 7 Iv pb ans. 
TE. 13 n mw N 4 * * * 1 WH * 4 * . l 6 g 
n 48 . * 5 FS 
N 4 $a! < . + ol 33x K 
5 N b Fe N eg 
4 Mc Vo, LY * 1 Q r * 
YER xd 1 3 : 2 a 
\ 4 * Cot * * Y * TY 4 * 11 
Mee * „ ** * \ 2 * 
GC 4 N 2 
3 0 , * . N * % ry 08 8 8 K 
JAS. * I k * * * N : 
" A * * _— x N 
1 * 4 4 
* 


A ODIPT 1 s 1 0 N „ 
. Ns Ter weren moet 3 3 1 ne Atte lp bad. 
E: - Sg Ny _ "rived, and to give them none if t — oſpecially ſering it bore wind and weather ſer. 
3 ie 5 andithat Benholm ee by u letter ſoemeũ to undertake the ar pers there. 


_ : 
3 2 * . 7 G 
* 


3 3 fore the Lords UireRed'u ten 70 . to'try What was the -greatelt price Scots - 3 
3 {th 2 earn gave, that bis might” be- Ann ee etre a eee ee e dim. 
* 5 „„ 5 . NY FOR Ie NY ASK W 2 N 4 e 8 . Site rhe TIE e 2; 
enen tie,” George Davidoen: Beewfer. in Lieth contra Mr. William. Dunlap; Primar of 
2 . 19} the Col Callegs's Glasgow; om a bond granted by him and other ve, about their Carolina 
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1 rite for the remanent. But ſome af the Lords would have examined | TE 
5 -anfrer; if it proceeded upon actual payment or not. 
. 55 Mee 7 Neal contra Smith. This was a ee e 2 — 
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ie few months belt 217 and prorteded without” compt and rerkoning made, and be 5 
eee the huſpand's conſet tothe diſcharger he being in fre amoris, and the other of. 
ſy N 5 hg 40 0 e the mürriage if he did mot. The Lords d the reaſon: of. reduction, 
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1 3 ie Was preferred to tho gift of wh, eee e ſo far as might extend tou chalders of vieual 4 
3 res aliment, and Mr. George for his debt wus brought in ſecundo dan Alledged, She 
„ 4 could not depone, being eee, feoered; She had a ſeparate peculium, and in fo far 
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3 debtors in | deli greſs of writs, and ratiſied this right. But if the 
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1 not being left, but a legsey out out of abe riert them ; as alſo, that there could be no o, 
= 1 9 55 Teak here on the jewels,” they being appointed by the Counteſs's teſtament to be fold, and 
1 ſ0 might freely be e eee any — moveables ; and that the Duke having got them 
1 FO from the Lady Boghall, and given chem to his Ducheſs, ſhe cannot be liable, the Duke be- 5 
ing then in an opulent and ſolvent condition, (tho! his eſtate be now incumbered,) and he 
= | having got the Lady Yeſter's'right, who was neareſt of kin to the Counteſs,” and having 
NT 15 confirmed the teſtament, it gave him a ſuſficient right to the jewels, beſides his right jure 
din, except the paraphernalia ;” which the Lords interpreted to be her mundus muliebris. = 
55 But che Lords thought, if there were any force; threats or concuſſion, in the way by which N 
= WR the Duke cauſed get vp the jewels at Paris from the Lady Boghall, that this would be 
=, dien reals, and make the Ducheſs ſtill liable for thir ede ſeeing atio metus eſt in rem. 5 
_ _ *"Eedem'' die; Mr., Alexander Couts | Miniſter / at Strickathrow, contra Carnegie of Mr 
5 | Cockſton: By 'a minute, -Conts' was bound to difpone to Cockſton all right in his own and : 
5 75 bis wife's perſon, of ſome lands, and to deliver up the writs, and particularly an adjudica- 
8 1 tion led on a bond granted by themſelves. When implement is ſought af this minute, he 
1 offered to diſpone any right he had in the general, but not the adjudication, becauſe that 
wWwoculd infer a paſſive title, conform to the act of Sederunt 1662, in the caſe of Glendining 
„„ Earl of Nithſdale 3 bot he was willing to give it up to be cancelled, and offered 
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WE 17 "oY W to prove by the communers, that this was all that was treated on. The Lords found 
1 the contract — nothing, * it dad mot obliguhin. to _ the adjudication alſo 25 led | 
„ , | | refuſed 
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2 — r my the ne 1 DO it, a ear e Fl zough, 
mund i be interpreted ap gui poruit en aperiins diere, 1 7 vn 
. e eee Scot of Ardroſe conrra George Graham, _and't the 170 1 Ko: .". 
| poop the ſale of theſe Lands; becauſe by A0 endence. and a ponent ther there wer! 5 5 on 
danch given off for three parts of their principal ſums, 20 all that. ſhog ſubſcribe” and enter, 1. 
into the ſaid agreement, and the Lady Large bad lands efciring to the fourth part of wir. | 1 RH 
. Spenceꝰs appriſing. F in 7 5 Sir Daniel Carmichael, which was the — 
ferable tight, was communicate to them. The Lards found, bey having divided the 


5 weng them in this manner, they were pn ee of their, leveral localities, I ei — 9 | 
|  . Hotbe forced to'conſent to a ronp of theſe lands, except they plealeds and that. Sir Da - . A 
4 5 5 | mieſs | oath did not. reſtiict his appriling, as was Alec ged, nt PFs | eee. 425 7 du ive 1 =_ 
; cable; why ke acquired it, xo-ſecure his other des. :# 5 
Vale die. Rank ieler reported thiee points in the 3 . and d 5 . Z 
Ee and Sir Robert Miln, of Barnton. The. ff Was, whether Sir Robert Sn... 
"IF to produce inſtructions for the Li 290; Which Sic James et Pooled of the L. TH = 
the ſalt ſent abroad, the time of the pre-emprion, in 1673 92885 V 
| houghe the eee Ot Junk "ſeeing he cage had ggr the ae, —_— 
--ons of the L. 23000, and by yirtue. thereof had uplitted ; that it Was 800 he. bad 
e gotten 8 Arc ede area, i 8 wes 115 11 1 is has. © = 1 = 
- ven in - 
ELD 4 
3 © rater 16.4 Ae. e, & de — N : MY 
2 8 Earl of Home. ITY point was, 1 es pany was. . cent e carry a. con-. 


1 obligation granted to 3 wife, Whereof the condition did not exiſt, nor was purifi- 7 
el during the ſtanding of the marriage. Some of the Lords thought the obligation Tetro- 
+ trated whenever the condition was fulfilled, and ſo belonged to the huſband, or to bis ex- 
 exutors/by' virtue of the legal aſſignation of the marriage. But the plurality carried it in 
„ ide negative, chat the Gimple- jus mariti no more carried this, which fell after the diffe- 
1 > nion of the marriage,” than the jus rela would give her a. ſhare. of ſuch conditional | 
bonds whenever they came to be purified; and no more than a gift of eſcheat would — I 
1 earry ſuch a bond whicreof the condition. exiſted after th - denunciation. or. gift. The 24 WM 
5 Point was, if the bond granted by Ayton to Ogilvie of Murie, bearing it ſhould be payable — 
mm the event of his want Sof heirs- male, to the Lady, and Muiry, ob bis heirs and eecu. 
Tors, altered the caſe, and gave Muiry. and his executors'a. right to it, eſpecially. ſeeing it — 
was the reſt of her jointure- The Lords found the bond imported more than che jus ma- - 
vii did in this caſe, and gave bim rigut. The Lords alſo repelled the other two 8 
vi, that this debe had traum futur i temporis, and ſo could not be moveable, 2d, That 
Is ; * conditional obligation was of the nature of a legacy, which fails if the legator die before 
> 3 of the ee eee and does not tranſmit to by heir. Zut law has made a clear Fe 
e here, 9.4. Taft: V. O. es J 24. Inſt. de inutil. flip. .- 1 
© Eodem die. Roſs of Tillyſnaught and Middleton contra William Turner Nay, anent 
b teſtament. - The Lords having conſidered the reaſons of reduction with the probation | 
"he they afſoilzicd from the reduction, and ſuſtained the teſtament as a valid and probative 
3 It was urged, that the witneſſes were infert at the head in a preface or title to 
the teſtament, which was both ſaſpicious, unuſual, and contrary to the 173d act 1393, 
{ "#4 zth act 4681, requiring the witneſſes to be at the end of the writ. This was thou _—  -- 
8 80 be of a dangerous preparative 3 yet here the Lords repelled it, becauſe it appeared it 
Was read to the defunct; tho ſome of them es not ane they heard the word beir 
and execut6y in the title read; and farther, the of the teſtament: began, the ſaid 
Robert Middleton.“ TRICE were ſundry other cr objections againſt ms teſtament, \ ll 
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+ the Lords repelled. \ 
December 1 9. 1694. George Muirhead of Stevenſon contra William Srewart Merchant in 
den, The Lords found the contract between them, for tranſporting the meal ro Ire- - 
Fo "Ws WOO an ONE on Stewart to go 2 with it Ts v and nn he * 
cb, 1 | 
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HE 5 1 0 . would not tie him to count for ay other prices” but 1 ha! * you Muirhead e 
a that the meal leit at the ſame time from Scotland, gave à much higher, = . 
=} 0 15 5 = to the 20 head of malyerfation iniſted on, that he returned the ſhip empty, and did not 
1 7 -- buy a loading 1 in Teeland, anſwered, Imo, The ſecas zyere then very dungerdus, and full * 
5 5 5 ee. 20% Goods which'coold then be gor in Ireland were at ia low value, and little or 
5 mg profit to be had . them In Scotland Some were for admitting this to his: Laß, bas 
tion zs reſevant to alfoilzie mum; b the plurality thought, ſeeing he acted for him as 
Wn that he ought: only to give His 'vath 2x: wh Whether vr no he forbore to . 


8 in regard the Fes: were: ſtered, or that he he th u. were wens Hitze profit 10 e 
E by ſack a retüuinn VVT N 50 
A 8 5 5 adm dis. Rankeiler reported Catharine SY ad ld Rory MacKenzie contin Bailie 
1 8 Fyfe. The Lords opened the: deereers in foo, found chem null, and reponcd Bailie 


* © 0 55 Fyfe sgaihſt them: imp. Betavſe there was allowed to the ſaid Catharine a third of the move 


Xx _' | ablest0 be der Aout of the inventaty of the teſtament, albeir chere was. none due, the in- 
5 Ventary being echten by debts, and that her P lt from it, 85 alſo; that Landy, 5 
np 85  arficles without any; probation were allowed. 1 o oh Opt 7 
OE 1 em die. Tlidinas Mercer amra Walter! Da rdno. 0. . he Lords found | that-the bond Tc 
RF. 5 being taker is the wife in Heeren, Ve hoſband eould-nor difcharpe:ic.x,and the it was 
. Wer virwp e. teren, pet che Lords finding it quadratet = 
t ̃ͤ of marriage, - tho? ic rdid-nor rele 
3 | ereto, nor bear to de in {pecigck; implement *rhereof, they pre fumed it Was 10 eee 
|”  _ . of thi obligemen, unlelsrhey offer 8 tit rnd fulfilled ende (rind 
| 8 8 of Both us 1 2 ce 1 gilyie” Ac Geige 


ocate, 75 f 
ig wa, Is . SET were. 


_ 1 8 c 8 a * 1 5 4 173 F * 1 0 e * | 6 ; & 92 8 5 FE 
ES 6 trees he inde, as e e 12 ee FOE as fra 


I Zudem die. "Cecilia Paip;” Lady Kei . ow Re Newton of; that lk. 1 Tl 
= ball exonered' him in 46 far us. conce bis a portion in 5 lows 
amet produced, it was left to him. The Lords found e could have rio preference 
Is bead, (ſhe being in a depree'<qually f6b to che defunct,) ſeeing. the PER. was upli Red. 
and ſpent” F bim, andthe equivalent, could not be ſubſtitute in its place, becauſe d 7 
e a ſum ſeg ared is inter modes adimendi ata. But the Lords thought there Was equi- 


the 15 therefore tecon mmended do ehe Ap | 85 to endea vu to ſettle er, e 


7 N : _"- = Dec. 1674, be Pheſd o. Ra * * RB 777 es „ 5 ; e hb can) bh ty e why 18 . 100 
* 5 55 2 ade die. - Mr. r. William Black Advocite | contra Den Taarty, for; recourſe of war | 
_ _ Tandice upon 4 diſpoſition of a fiſhing ſold by . Gilbert Black, the Purſuer's . 
"i EE *# The Lords repelled the 1ſt defence; that it a fiſhing on Don, it bore that! e 


1 7 Was ingranſmiſſible to any bur buürgeſſes and e in Aberdeen; in reſpect the pür-⸗ 
== - 175 =. was a burgher and refidenter there at the time of the difpoſi! 1 Bit the Lords ſuſ- 
1 tained the 2d defence, 'viz, that there could-be no regreſs, becauſe there was no Judicial - 
= _ eviction by. any ſentence of the Lords in Jan. 1693, reducing a contract of communicatiun 
1 betwixt the Eruive aud 5 whereby this filing, which coſt: his. Father 
2200 werks, 'would' nor procure him, 1 if ſold, 1200 merks. This the Lords found no & 
N . Vietſon; imo, Beca aſe Dun'of Taarry was not a ſubſcriber of that contract, tho' his: tenant g 
1 had the beneßt of it as well as others. 24, This ſupervenient reduction was caſug inſolitus = 
1 as improwſus,” qu q nemine pra; ; and that the words of the diſpoſition; $ of: privileges 
. Lell, could not extend to the benefit” arifing' by that contract, fo as that fail- 
1 = 5 ing, the diſ poner ſhould be liable to refound'it.”-.. Some moved, as this was ſo irregular and 
1 MM rounded, a ; purfoit, that expences ſhould be modified to the defender. But the Lords 
| Page in regard it was clear, r trentually 905 harter ROW: . ſed. wire: earn 
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E 1 Pali, ind had an i berginn eee e 
13 Dee war 4 1694. Ran 105 to ofted che creditors of Catlonty contra my Lord Mer. 
3 _ vi ngton f. Thomas Skeen, and Hugh Brown,; for reducing an infeftment of relief . 


5 hem Thy Skeen of Halyards nd” Drtitiond ef Carloury, after they were vbeerati et in * 
5 „ fuge,. "Anſeived, They were cautioners and jutt creditors, and might lawfully. 
ods e! any ſecurity for their relief; and tho there were hornings, inhibitions and other dili- 
3 335 
5 gences again tem, at the inſtance of. others, yet none of thir now'purſuing had done any 
RR. xefore it. Replied, They; were in the caſe of Sir Thomas 'Mancrief contra'the other ere · 
1, hw of Lanton, where the Lords found, in Feb. 1694, not from the act of Parl. 1621, 
bur on the head of fraud; from the common-law that anton, after he began to be preſſed 
With diligences, and. had retired out of Town, and made a diſpoſition of bis whole move- 
; : "i ad not e hentable ſecurities | in vOurs 2 Wann in {ang of hs th 
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= io bags to. th 6e * 05 6. _ eng th 
Vith the act of bigs uneil, So ide — 9K voting or Mr. ing a 5 the } balance. 
Bodem die, Jane Teller relict of. Captain Stewart camra the Town, of Haute i A. nm 
e "OM any ceſs, ſtents or burdens impe + by them on ſome acres clong- 8 
ng to her, lying belide the ſaid. burgh, which held of ol of kg friers of che+.crols- kirk of, 
Pechles, od now by the act of {et ati of the King. Alledged, S ie muſt firſt diſclaun cre. "a 
-. ſhecan-purſue any ſach declarator. Anſwered, This was not in a non-entr = 
ie ſuperiority. The Lords found, if ſic. inſiſted on chat medium conclu, wet, that they, held. 
not burgag bar paid. ceſs; with the ſhire, there was no ground to force ber to — 
Whether ſhe would diſclaim them as her ſuperiors or not; 1755 if ſhe: inliſted ſuper boc media, 
8 that the lands held of the King ing, and ſo could not de intel with the burg 1 behox EEE 
5 5 4 10 diſclaim.  TfHhs was carried hy one vote. Some thought 24 was Bk. . e 
2 e Wherb one goes to the King, who, 1 * common pref ured „ 
Vo l the lands within his, dominions. N = | 
Deembrn 20. 1694. Lord Harcous being purſued to pay 2 | dicks, 9 35. 0 
Wien Hog his father; the defence was, that the title was a general aſſignation wherein. 
ag no ſpecial mention of this, and ſo was not ſuffcient without. a decreet-dative. . 

as N Alledged, He would confirm before extract. Repliad, That might 
be ferred debe the late act of arl.. 1690, fultaining ſpecial aſignations without con - 
fitmitionz ergo general ones muſt firſt be ee he Lords found the act of Parlia- 
| 55 mene did not alter the caſe, and that confirming before extract was. ſufficient. WE 29 
EFodem die. Merſington reported Scat of Bowhill contra Grieve, tenant to the Pu- "Np 
LS Lehe of Buccleugh. The reaſon of ſuſpenſion was, I am holden as confelſed on a citation. 
Wop denne. me only to be lawfully cited, and not perſonally: Anſwered, Law fully muſt . 
_ . that,-eſpecially ſecing 1 have taken the gift of your, eſcheat on that decreet, and it bears 
nzdalrent after the denunciation, all which will fall and be loſt, if he be rep poned. The 5 
— this not equivalent to a perſonal citation, and e him; but fined him 2 in 
30 merks of expences. Some were for 100 merks. 
December 27. 1694. Halton reported Erſkine ind Crantion contra Maj oribanks of — | 
The ſaid Es ive, with her huſband's conſent, aſſigns the benefit o ber brother, Mr. 
n Erſkine Miniſter of Edinburgh, his executry to Dedrigs; Who purſuing, thereon, 
be dompears and gives in a diſclamation of the proceſs in her name, and that ſhe did it % 
met um reverentialem, . her huſband being vir ferox, and interdicted, and that the office of. 
_ executory, was perſonal and not ceſſible. The- Lords thought his interdiction could not ſtop 
this allignation, being of moveables only, and the deſign of interdictions 1 is to ſecure: heritage 3 
3 and her. diſclamation could not take place, becauſe the huſband could have diſponed on it 
bowever, it falling under his jus mariti; therefore they repelled the dilator, but allowed her | 
| togoon in her reduction of the aſſignation as extorted vi et metu, as accords. | 
oy Eodem die. Doctor Adam Gordon contra Stewart of Orchilbeg. - The Lords had bud, 9 
that while the direct manner of improbation i is extant, they cannot come to the indirect ; 
hd: that if the witneſſes inſert in the writ do adhere and aſtruct the ſame, they cannot 
Wo enter on the cognition of the indirect articles. A bill was given in againſt this, ſhew- 

ing the witneſſes may be ſuſpect, (as here, the party's. father and brother,) or may be in- 

famous, or loaded with ju grounds of To y, and the indirect articles may be moſt 
Vor. 1: 55 Ft] e 
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roman contra {Marth | bf Bro — he 25 Phe Lords Kon, her this farther, « 


"— Detember 28. 1694. Between Andie Alexander and Sir William Binny,: "inirdride 26h 
IF "Nov. Jaft;” The Lords Wund the quality was not ſuch, bur the ſume might beaded by an 

* 5 Auditor in 4 compt and reckoning, where it was taken by himſelf to clear an article; for the! 
RW " Inferior "Judges are not competent To extrinſick nallties i in Gaths, Jet one may do it where 


ttzhßere is no great intriesey nor cilficulty; Bur'as tothe articls of bis enpehecs, the Lords, 

1 1 8 oh n= 2 to the opening the fecreet,” allowed Andrew to depone on the verityoof - "4 
— - np to themſelves to modify. And as to the/interlocurer” of Caltlehills, = 
: ie Made alledges Was in his favours, ind as abſtracted, che Lords would gor ſuffer the | 
© 3 8 „ of. ee Thee he to be made vp, ob the' Advocates, 'ExpraGters and Clerks to 


than he; and this 


3 de bac deſigned it for payment, he e e weit 


V | have by 5 | 
steircumſtantiste cafe, und it 00 hþ 2 thee 3 


1 in other e 


„ 25 JAW: | BY fy = 3? 15 


1 | eayedtenements, within a year to rebuild them, and if they failed, then to ap 
3 7 T6 edify, or ſell them to fuch as Would: Aud therefore r epornt 


| of the Lords thought e ſhonld have been firſt: burdened to 


3 for all his mencrations. 


Litec could got Tun againſt her; beoalſe he was then in Londonde being beſieged, 
it Was an infuperable impediment, ” 2d, That the Magiſtrates: ma A in 4, — ſold it 


mere ofthe price the received, Tike Anafias and phirg: But the p 1 yl get not Put 
| her toxhat trouble and enpenee. F 110 11 eee 
Dum de. Mr. James a Alexander I undies Lens” Holladay! be Lord 
Speed the decreet of comp t and reckoning, upon his nullity, chat the HIKE bore that 
tte term wWas eircumduded Leganlt Lundy for not ot ptoving tho Whole ſum of the wadfet was 
paid to Frotter's creditors Sonform 3 5 obligements, whereas it did not appear from the 
proceſs that either there was a term aſſigned, of a cireumduction; and ſo has been a miſtake 


- _ of the Clerks. "Which make ſome pe. le compare our decteets to Penelope's web, what 
1 ſhe wrought 1 in the day-time, ſhe untavelled it all at night th 1 5 ie, be: herd to make. people | 


| ufer for eicher the” Lords or Clerks miſtakes. 


Zug, Fel . Freſmennan re reported Balfour and Stewart, contre. Georg Robertſon. 


1 5 e 3 t'the term of e che nel t 1s not yet ane a Sede he has 


term of ent.  Anfeoered, He only craves it declaraloria j 
year and day, or even without the ten yearsof the 


term 5 be not come, 29th July 1670, Charters contra Neilſon; and 17th July 1678, 
Pitmedden contra Paterſon; and in John Hall's 'caſe contra Sir William Sbarp, the Lords 
ſaftained his proceſs-declaratory even before eviction and diſtreſs. The Lords thought it bard, 


= where the debitor's apparent heir renounced, to ſuffer a creditor i to debar another, tho his 
cdtterm of payment was not come, to perfect his diligence on hig own peril, adjudicarions beingſum- 
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g conjettura' de volentate defuntli, be lived: many years after -this, and 
d fo; The Lords, in 


- OY eſteemed a diſtin liberaliry pros ar | 

| . = 7 at bot to be impure in pe 8 ment de provetaiig Ad; 1 u the <itoumſt tan 

> 6p _ tot engrofied in the interh enter, chat © 2 5 Ang enervate dhe” mim f, ande 

I Wn | 3. FI SIT 8585 0 14 22,7 4 AI 199 a8 4 033 Fett TH : 
4 7 55 dee die. Rankeiler T cportod' E poor Womatt Seren 0 bathe Ton 01 ['Paiſley. | 
; = A Eords read the act of arllament, and Fund it was but à private act and fell under the 


WE jare; and tho it gave them the privilege ofthe royal burrows i cite heritors of . : 

„and ei- 
Spotied* her to her right. But the 
pürchaſer, Who on the faith of chat act, had built; would get back hib price, andlallowance 


ve the two alledgcances fhe founded on, 1%, 'That the year” 1 cy was thei Was 


much . e might have been pot for it; and having concealed and kept up 250 


2 adjudged, competes, and contends that he cannot purſue nor adjudge before the 
Juris, leſt he be caſt without the 


legal, if the lferentrin live ſo long, 
1 death is the term of Payment:; ; and in arteſtments it has been permitted, tho' the 


A 


/ heir Raving | by Es or Webers to 
l N Io * IM 24%” N Neg: 3 18 44 2 N e . N bo 5 3-423 20 7 5 £ 44s £496 +7 $ #4 
ny tomra Lewis and Satt Jobjiſtons.. T be pi zit dt for ehe be. 
__ orte med to Him by bis father in Bis dontrack ef | mar; „ 
5 e o that gement, the father rook a bond for 150 merks to himſelf in liferent and 
ä 10 ks 440 mut be aſcribed in pitt of paynicat of che debt he was then * 
„„ \Teoing debitor non Pre ſuimitur donurb. Hau ad, That brocard takes not alyays pla 1 
be be aud s elided 55 Fikronger pe ns.” And here the ſum of the contract of mürriagẽ was 75 . 
5 8 aeg A the'farher's ke, "ad ſo this ſubſtitution cannot be in implement thereof; be- 
/ make hint pay before'the tetat.” This the Lords repelled, becanſe both 
5 . S theki' had one term, 'vis. The: father deceal e, e. The 4#diquaſifiation- Was, that as his 
1 5 fſctſter eſtäte fersaſed, fo he augmetited' dis childrens portion," and gave che other two 
= - mote than this fon; 3 and if this be not ease 9 then he woulk not get aue chin 
=} 55 but jut whar was/provided in his contract, and the reſt would be more un | 


7 in againſt himſeif while in life, can afford an action, for damages againſt his heir? It was | 
Pielded on all hands, that as te any;/pain-or puaiſunent,. it could ust be ſuſtained after the 
baten death, except only in crimine per dus llionii. And, on the other hand, it Was yielded,” | 
That whatever Peruenie to the heir by that delinquency, he behoved to refund it i bur the 
- queſtion! Was, Af he'could be any further liable? The Roman law required that there en 
be renz, But chat Was judged a nicety which the equity of our times has” 


ata cum defunto.. 


8 he Lords thinking the caſe ſingalar; where there was no deeifon either w 
Ani gur law, und that there was à parallel d 


_ Argyle's s inſtance, againſt the judges heirs who condemned his father; they OE: this Lone 


= A the high court” of Parſiamont; Vid. 7th Feb. 1696; - . 7 Patt 6 q . IN, Þ x : Bog 


Eodem die. Merſington reporred;John Scoot Merebane contre 
e The Lords ſuſtained an inhibition, tho ir was object 
1 andi not on che back ef the letter 
1 3s regard the act of Parl. 1692 concerns ſummonſes and not diligences; a 
that here he was ſufficlentiy deſigned by h 


thick; ere, e there ee another bub me name w ole Lands ae e with-- 
in the ſaich re 


| Tt ot OH A 1 eee ee F e eee 
; — Hm die.  -Barbars- TY: 8 1 {vs / N NES, Mandi, The 1 2 ; repelled v hi <p 
f , chat 0 dc a terce of ings ontlt woricluiny's 2 ieee et paſturage in | 


3 . - rately by themſelves, yet where they are conſequent, and conveniencies to „ adjacent: . 
Atitbe hay be ſought, even as in a common mob; even as the would be burdened: if the lands 
F' 0 eren were the {rcoprnad ſerviens, ſo the. muſt have the benefit, if it be Prædium don 
aden ui. Auchterlony contre Bonaldſons, The Lords thought, in regard the wiſe 
| oy dead, that the clauſe making ber and her huſband « bairn of the houſe d evaniſh, ue 

5 1 awing no children, and -decealin 

_ tgement would have made her ſo far a ereditor to her father; chat he could not not gratuitoulyy 

diſpoſe of his moveables, mortis cauſa, to his other” Millen, panes leaving her ſome. 
— thing.” Bur rhat cafe did-not exiſt. oo . FUR ILY ag} 
den dle. Soots, children to Balmount, e ton of Kinaldie, for payment of 2000 
1 . :ontained in a bond granted by Sir John Ay war” whom Rinaldy reprefents, to Bal- 
LO mount, un this condition, & if be have a ſon of 55 marriage,” and they ſubſume there was 
2 ſon born rho" he died that ſame day. Aleulgal, His orice' exiſtence / putified not the con- 
* "dition," ſeeing there was another clanle'of his'our-fiving' the term of Lambmaſs or 'Martin- 

maß after he birth, which did not fall out; ſo che Hond was as much extinct as if it had. 


deen made payable when he arrived at the age of fixteen, and he had never arrived at that 
age, Tho' there was equ 


een enen of the bond, the Lords reſelved to hear it in præſen 


1 * * IS. 
= 


: Y Jann 
1 Campvell of Ceſnock. The Lords bound Ceſnock, tho“ within year and day of Ingliſton, 
Could not claim the . of his infeftment, till he paid the expences of it; and that there was 


bo no poſſeſſory jodgment of a prior appriſing to exelude a ſecond, here they were within 


TO 


and day; but that, eitation or interpellation at the ſecond appriſer's inſtance, 


a : the rents uplifted by the firſt were frutJus bona fide percepti, yet ſo as what he uplifted mare 


fortem; but after citation they behoved to | 
_ -- communicate the rents proportionally-effeiring to their ſums, ſeeing law reputed” them lan. 


than paid his ahnualrents was to be aſcribed in 


"_ Jus individuum. Ser this ſo decided 17th Ju 


ly. 1675. Boyd contra Jultice. © 


Dodem die. Between Crighton of Milhorn and Merk of Leidcaſſie. The Lords of thought 


the feuars of Milhorn preferable. Both the Milns belonged of old to the Abbot of Couper, 


and When in his hands, he made acts of court, that when they could not to be ſerved a 


Mora, by drought or froſt, that then they ſhould go to Leidcaſſie. Afterwards he feus out 
Mihorn cum aftriffis multaris dominii de Cuuper tam liberis quam fictis 5 and ſubſequent to this 


/ conſtitution of thirlage, he feus out alſo the other miln of Leidcaſhe, but ſimply, without 


An aſtriction to it at all; ſo the Lords thought the prior acts of court could give no right 
| a Y to Leidealfic, and that their going to it when Miholn wanted water could not preſcribe 
4᷑ right to this ſecond <qualified chirlage; and that there was no preſcription, 
# 45 akin being plain interruptions within the 40 years; and if this were allowed, the 
3 ofthe firſt'miln might be wholly evacuated, by keeping up their 'corris till that 


accident of the want of water happened, eſpecially ſceing the heritor of the ſecond mitn' 5 . 


. 8 bad. purchaſed: in ſome of the thirled lands, the firſt feu charter bearing dry multures. 


"Bogen 4%. a reported Mr. Archibald Niſbet of Carphin contra William Spen nee 


0 * n yy ſeeing Tere” was a f OT Ny R between 


them, 
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how far a delinquency. committed by one wha is now dead, and Which neyer was ice! . 


e e u e See, 


and did not tek bo tim. Sor” teſerred/ow- 5 
lands lying within che regulity ef Aberbro- 5 | 


before her farher ; bur if the: had ſurvived kim, the -ob- . 
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ity for the ſiſters as executors to claim it, yet, J W of 8 
ary 4. 169% e rted Hugh Wallace of Ingliſton [evvtry. Sir Gente 
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founded on by Mr. Archibald; that he could not now craye . on ao due 

\ Spenee to him precesding that arbitration, unleſs} he would prove. by Spenice's oath, 
that they: were not under vonſideration, nor allowed; becauſe law preſumes. they were des: 
'_ duced then in the claim, and diſcounted, It moved alſo the Lords in this caſr, that there 
Was an act extracted in theſe terms, and which Mr. Archibald was now reclaiming againſt. 


„Hoden d ' Reynoldirontra-Erikine.of Kirkbeddo. The Lords, diſcovering ſome proba. 3 95 80 


ö - bility that, the. porfuitbeſare-the- Sheriff of Forfar/was'to the Earl of Strachmorc's 1 144 
5 Where «was: SherifF-prigeipah, and his natural brother was Clerk, and-thathark boddo bad a 
clal action n of theſe bonds vn concuſſion, as extorted per bim ein, 


5 5 : 5 = advocated the cauſe; bot ordained Kirboddo ſummarily 10 inline _ IE; 18005 F 


8 


8 till the concluſion of the cauſe, chat they oy" ſee where the en | 


denk the reaſons... BL We 43 ths! 3 5758 145 rf, 355 77 55 W 7 75 Tis #4 pot TR: peas phe: 5 

alem dis, In the mutual declarator of: property 8 Mr. Georpe wien of 1 . 
le and George Dundaſs ef that IIlk, nent the right of u loaning 4: the poſſeſſion not be- 
ing of that length that it could give Plewlands a righr, they con ered he poi in re; 
e found Panda diſpoſition-49 Plewlands being of the faid-tenantr: „Aying on the cat and 
* ſide of the loaning; it could not include or comprehend the fame, becauſe bounding 
chatters. canhot comprehend part and pertinent, becauſe all without che bounding i is enclu- 
- as was found 1th Now. 1671 Young 


(oung contra Car michael? And this is one of the dif. 
ferences Lawyers make between ager limitatus et artiſnius. But Plewlands [having built in 
 confinivg and enoroached, the Lords thought, in ſo dubiobs a caſe, he-behoved 10: get not 
oni bis meliorations, but all his other expences. And parties in their humour of demo. 
1 ſuch . otto ee And 0 N e calls ſolo has eve. Ip 
excaptions. * a it ann d nd vhs. 
N e 1695 In,3-concluded cau „ Mac contra Culdajrs and Menries of that I. 
ro] minor duarrelled a diſcharge be had —.— ſome years annualrents-of,100 merks , 
3 andy the act had proven bis minority; yet the Lords afloilzied,; and would not reduce, 


* 1 7 


; 5 bbecauſe they thought, one of twenty, as hje was then, might uplift his annuelrents for his - 


own entertainment, where it, did nat amount to a great Tum, and it did no tappear he 
had another eſtate to be alimented on; and why way not a minor wanting curators lift his 
rents aud diſcharge his tebants? So minority here is not enen een keen and that 
is 2 20 Pg} in ſuch a caſe till firſt it be proven . 

uam 5. Between Boſwell of Abchinleck, cal tbo eben of Mitchel of. ale 8 
- Head the Ta ed, e, $; m—_ That Auchinleck might infeft himſelf on the 
precept of ſaſine in the, diſpoſition, | tho! t the granter of the precept was dend, conform to 
che ach of Fark. 26933, andibving infefe,” might hold courts, and decers che dgnants to pay 


him the mails and duties ; and if Mitchel would not produce him an intereſt, then they 
would either find the et 


ters orderly proceeds i, or, eee r y order of the 5 


* orter. 1. 83 607 Ip. Hb . E n WE: 8 18 15 * N ier 4 8 


* * © Fi: 9 


aden gie, Crocerig reporzed Elliots contra Riddel, of Haining, mentioned 16th Feb. 


1984. The Lords ſuperſeded the confideration-of the expenee be had put the Elliots to, 
in obtsining two decreets of reduction of that bond or decreet, fining them in gooo merks, 
eee een 
„ 169 35 LY. „ V 17 55 14 
EFadem die. "Anderſon and. 7 -nderfort. 3 Claales Marray. 4 Agnes Fleeniag- The: 
point Was, if ch he decreet of mails and duties ſhould ſtop, becauſe there was a reduction of 
= the right depending ex capite lecti, which was ready to be debated. The: Lords: decerned i in 
the mails and duties, reſerying be reduction, as accords, as they. fic ol 40. d caution to 
' refound the rents, if they ſucgumbed in their reduRtion... 7 
 "Eodem die. Aliſon Aitken and Juncan Robertſon her ene 185 Patrick: . or 
 Lillias Aitken his ſpouſe, (Vid. iſt Feb, 16930 The Lords found a diſconformity betwixt the 
decteets, as they were extracted, and the grounds and Warrants thereof; and therefore o- 
pened both the firſt decreet and the decreet of ſuſpenſion; and reponed Mr. Duncan againſt 
them. It was urged. by (ome: of che Lords, that the extenſſon of the decerniture was no 
more than what i is uſual. in extracting of all decreets, that neceſſary conſequences and con- 
© dufions exprelsly libelled are taken into the decerniture; and the decreer being clearly war- 
ranted as 40 the firſt part, ordaining Mr. Duncan to denude of the executry, and aſſign 
itt, could nat. be opened guoad bat, but only as to the ſecond part, decerning him to make 
compt and reckoning, payment and deliverance ; which could not take effect till the accompts 
1 cloſed ; and. therefore they ſhould go on in the ſaid compt and reckoning before New- 


byth the Auditor. Aut, eee wasn the nullities ſufficient to repone Mr, Duncan 10 
all his defences 


odem die. . a. bill BY 1 1 N of Mr. 1 ames Den of 4 
1 only, and the creditors that had both the father and ſon bound to them jointly, the fon 


| 8 2 hapyigg given renunciations to his father's creditors on their charges agamf{t' tim ; this was. 


Wn by the ner 1 8 that he being a-notour 1 could do no deed to 
wh 4 N ; . oy ly 5 \ 3555 their 
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ag 8 Ack 8 1 1 e ak $ ad ROY with Cs 5 mie, 
"and: diſſemble any defence. The Lords found, ſeeing / he did. not refuſe to renounce to one 
more chan another, that the father's cxe ditors e in otder to  adjudge could not be ſtop - 
2 but all theſe objections were to be xeſerved gonira axe! 
* 8 1 they oome to compete, Vid. th Joly. 1097 3 
Faden di, On a þill given in by ſome-of. the Crit of Sie Alexander Poel berg * 
180, agaluſt the manner of valuing that part of his eſtate. he has in his own hand; an not 
ſeet out in kenandry, By meaſuring it in acres; the Lords 2 t theſe credit ots could. not 
. becauſe the. commiſſion was, directed upon an act tained at their own. 1 
aud ſo they could not quatrel nor impugn it; tho? the Lords thought 725 very fallacious me-... 
. 5 . yet it would: bring in the creditors- -adjudgers. 19. get a part; whereas, if che cftate.. 
were ſold at the rate of 24, 00 merks per au, for which it is now rduped, they would 
# be. Ws eut off by the preferable infeft e 8o if che Lords make its rental high. 
conform to this propation, the event will be, none, will big ſot it at the roup, and the = 
Will divide among the creditors s effeiring to the rate put upon it, (Which is far above what 
. any; tenant could Pays) and meth ecave ſums; Therefore che Lords adhered: to the act. 
© commiſlion, in {a far as concerned theſe, creditors who. procured; it, as the Le ei 


- ditors, did not quarrel, it; ſeeing they bed the advantage of getting ſoriething, and of 3 | 


ian in ide mails and „ 5 . 0 2 4 


np brought. in almoſt part palſu by ir. Bur. H it were not for this charitable copliderati- * 1 
00 the ſuſtainin } ſuch. An: extravagant valuation would ſcem- very ſtrange: e een, a 


: = 1071896, Azniſton reported the bill of {uſpe 
1 5 Edinburgh; conra che ingofppration of ry 8 Chapel there, who had found he could not take 
a journeyman who was come to age, and had fully learned his trade, to be an apprentice, there · 
0 give him his freedom „and che Town: 00 
eee the gONSTODIeAL andipolicy,of 
. * them e PIC: 
ec the bill. of, {uſpenfion 


3 bill. N i is; 37H . TEE * 1H A {+ 4; * * EY 1 


f, the burgk to regulate their wn trades ; yer 
lained of oppreſſau, ee Pes e 3 and therefore, ' 
„ anleſs the ch rgers-would, d ;; reaſons; ſum 
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ins: FN in by ene Laird, of Coch 


inclair, and anſwerss it camę to: be char ether, che tack for. 'by * 
raw. — tex -h is now. owned, to be for Sir James, Cockburn's behoof, be 
ack, ſeeing the Lords by their act had Thain; Cockburn to be Aale 
of arks,.and: that none wanld. farm the eſtate; ſo long as he and his AY 
4 in eres; and that the: Factor had. ſet 81 year 5 whereas his commiſſion expired 
1 after his ſet! ag. it-.; But ſome thought it better to et it than let it ſtand waſte; and. 
ther ir could not be eſteemed a fraudulent; Jack, unleſs Lethindy rho Factor knew at the time 
bes ſet ehe rack,thar Cockburn of Coldraw theicackſman az but an ãnterpgſed Fe ad ht, 
- vas for Sir James Cockburn 's behoof., The Lords, before anſwer, ordained; the Factor 1a 
8 anent his knowledge, and if it was told him that, the tack. was for SirJames's ule;: and; 
e-Fator having acknowledged upon, oath, that he knew e was for Sir James“ 
A, and that Coldraw, was; only confident 3 the Lords declared the rack .inval 
1 bien reſpect of the ſeaſon o Abe peak. Babe Sir James 6 
* it ** $12 Di 59 k 74 11 45 0. | . oe 447 T ts 83 : 
Fanuaty.11: 1695. kieler ; repor 1 eng; Bouk, and Backed. anent 
-- ug damage ajriſingithro! the not 8 honouring bills of archroge; whether it might not, 
_ Wit xdificd to more chan the ordinary annualrent at. 6 per ces The Lords found wo, 
wers not tied to ſuch ſtrictneſs, but might exceed that. | 


% "XS: I 


 Eodem die. Halcraig reported John Williamſon, Sheriff 8 5 Perch, and White his | 
1 contra James Auchinleck Surgeon-apothecary i in Edinburgh. . The queſtion was, 
If from the preſumptions inſiſted on, it as to do be preſumed, that the. firſt bond of 600 
merks was included in the laſt bond of 800 merks, ſeeing! the firſt bore à faculty to alter * 
The Lords fixed on that conjecture that the. had. made. Aa diſtribution: of her whole means by 
the laſt ſettlement, and if that exhauſted all, then it was to be ſuppoſed, that ſhe meant the laſt 
bond ſhould include the firſt, they being gratuitous deeds Aberefore, before anſwer, „ 
ed, deb Williamion 0 rape her eſtate, and Auchinleck to ae one. debts whereby to di- 
min WK 7 e 15 | 83 wats hy > 4 hs 1 
Eodem die. | Whitclaw reporthd Sufapna Philps and Joſep on Short contra James Stanfield af - 
Nec mills, on a very nice point. Thir, Engliſh. 5 had furniſhed Merchant: ware to 
Sir James Stamheld 1 in 1679. When, they now purſue. his heir, for cauſtituting the debt, it 
1s objected the debt is preſcribed as to che manger. of probation hy witneſſes, not being pur 
tad for within three years after contracting. Anſwered, That being only a local and muni- 
_ cipal ſtature, derogating from the common law of nations, it cannot take place againſt 
ſtrangers, and the  conſuetudo loei contrafys muſt be the rule. But England hath no; ſuch 
hort preſcriprion,, and therefore this debr.muſt be allowed to be proven by witneſſes; and 
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fk it were otherwiſe, our Merchangs would neither der cruſt nor ee Ive, if irgpgers 5 


1 1. 


. Of 
hy F ? * "% &. " a * 
4% * $ Y * . 


. „ 8D... % ͤ ] ꝓM 130 #02 Ons 
J 5 5 Bs, 


— 
— _— 
4 


nſion, James Buchannan wri ;ght.in £ 


il ratified this act. The Lords. thought t 5 "1 
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| 4 | D if. "Fr 175. 15 mic 12: 409 6. NO 1 own rde reg = - ' 
2 Emder 7768 Gan i Connijfighane 3 and zen Feb. 16; and in Febe 1663, El. 
1 cen Rollo, © Meaged, on the ocher band, That Iseing this was defignital/2oaffert 
a Scots eſtate, the ſame ought. to be judged” and tegalate by our oon law An nuncupa- 

tine teſtaments, the“ valid in Engl youd I 100 Scots; 


land, yer have no” 15 with us 
424 reftement- niade in Holland, "reſting upon heritage lying in Scotland; the valid b by 
bs law, has been reſe&cd by-outs': And In a fate os ay in.169x;berween/an"'Enplith Mer 

- "chant and the: Marquis of Montrofe, the Lords refuſed to admit 4 debt cont racte in — - 
after three years," to be proven by wirneſſen! And if "this were atlowed; chey might draw | 
infinite fums of money. upon i Scotimen to affect their wares, if "they might — ys 09 debty_ 
_ apainlt them by the celtimony! of Engliſh witneſſes at ny. Ves they pleaſe, and aſtet all the 
* rneſſes are dead. The Lords thought: the inconveniences very Weighty. on the other 
fide and were Clear 44 to what! cas fatnifhed te Gentlemen e n that wette not actua! 
nt ckung Merchants: (Which was Montroſe's cale,} 'the' preſetiption te the manner of 
robation would meet theſe debts, if not infiſted ff within rnb three Fears 4 but as t& Mer. 

5 2 fancy, it Was againſt. the faith and credit of oh ale, X6#0btride that particular law a- 

"9 Atangers ignorant thereof; ind e, By 4 ty, Jett againſt hu; they found the 
WE tion could not be obtruded againſt Thür 5 irfderdy t being in ve mercatoriay'and be- 

dees Merchants, and done in Eügkand: And fone added this Tpecisl cireumſtance, that Sir 
0 e 3 0 He 


* Was an Eüghiman. And others alledged, that the buyi 
Won not preſeribe anon " vielelye Wee | f * 
wic atin tetan.” e | „ n By 7 74 eng 15 1 1 1 5 5 
7 Pademt nie. 275 pe Yotwnaeh Builhe of Lan and William Mem! 


Sit William Deatiolin of Welkiheils, about che kate ef AA is 
cards queftionis nete was, there being feyerat titles of ppriſing acer, erſon, 
Ttinctien of eren, er NEED nd&ittromiſhon wa e imputed:? The'Lords four: 
- is firſt entry to the on being "Hud of ah a ſg in in 1669, that 3 of the lands 
bt ther) poſſeſſed 5 to be alerjbed- e cn prifing, 4 123 time he 
back tio other ritle and- 9 po pair 5 Which it be aft bred; but: even alter the 
"ſhot ifing in 167 was ein * ts be preformed he contiwued by that | 
fame rite by which he- begin te poſſeſs, 2 chere had been ſeme indteürten and dechars- : 
Fin of bi wind to alter it. 5 24o, a5 to cuts aſter both the'upprifings ure 
e moths oſſeſſton of other. toons, belides'theſe in the Brit po 
injponed ecſtaſy bo exting wth and fatisfy all che Sprißngs in his perſon; 47 Nhe was 
pelleck by the proceſs et 4 'to:&ftetiror's inſtauee tr 1679.” And; zug, "wer tharmter- 


* Ty 


8 


tt Farion, they found bs intrbttiiſh6n/ behoved to go 10 the 6xtinRion of -the compriſing 
1 "js nobilius et potentras ;” and that pate of it Which was ded for the swail of the 


- niatriage being dehitum funds, ad # preferable gede, zun ſo being Jeg dure upon he debt 
or; tho even in chat cafe the debitör has not always the opplicmion, either of indefnite 
| yments, or of protniſcuous poſſeſſion upon Plaraliey of on Ahe declaring to which 


_ of them he afetibes His intromiſffion, as was found 1 2th Feb. 0; MacReith contra Camp- 
bell. Many other points fell to be debated here; Imo, If it 8 a | ary x meerly perſon . 
ts the debter 16 appl In Tveh dibrous caſes; "and if "ran en com 
___comaining more ſum of ſever: uld 


- of them primo loco, or if his pion alt be's vor bre 46 poſſeſ; for the dall futns contain. 
Web 28 beine a jus indiviſibile ? + OLA IS Mtn "18 VVV 
Eodem die. Dean of Guild James Nicciſbs c John Duncan, and jean Wiſheart re 
"ue of Mr. William Walker, Miniſter at Norchberwick, bis ecdeft. The 4 was, Mr. 
William, took a bond from Commffary Aikenhead for 1450 merke, payable | to himſelf. and 
_ the ſaid Jcan in Iſtrent. There being many annualrents of this firm Swing, Nr. William 
2 Cominiſfary Aikenbesd's lands for the ſaic principal ſum of 1400 merks, and for 
5 hail bygone annnatrents there! . about 800 therks more, and ſo the ſtile of the 
e was, that the lands udged for that whole secumalate ſum of 2200 merks 
©. . ro the ſaid Mir. Willtath, and nis wife in conjindt foe and liferetit 5"upon' which the claimed 
"oO liferent of the haill accumulate ſum. Alledged, Her huſband had provided her only to 
tte original ſam of 3 1400 merks' in; Iiferent, and the” the ſtile of the adjudication bore the 
whole ſum ts them in lifefenr, yer that behoved to be underſtoocd # ſans Jenin, et finguls 
ws . ſeeing ton agebatur by adjudging to augment or inereaſe her Jointure; but only to 
ſecure the money on the debtor's eſtate from perifhing. .  Anſtvered, The very nature of the 
right bore her plainly to the liferent of the whole, and it was equivalent to an aſſignation 
from the huſband, and needed no farther declaration of his intention. The Lords 79 ſe 
|. could. be the nuſdandꝰs meaning to give her any more liferent but preciſely of the 
mary ſum of Toy” 1 10 not e The para 1 9 5 Xccutmulate. in the he. 
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© wil ketire there + On. 4 Lag e account ofy Very 1 debt: And gu the creditt „ | 
| 0 ai Hh, . e the = or 


! - rusty <A in wy nm 8 nts 3 5 ; 
3 5 The Lords een thic er pong not Seen to e ves IM | 
| ? 2 ed to g | | 
_ , equivalent that r the party receiver kne' 
was bankrupt!” PT BEM 
| refer to their oath; t Hat they then knew: he was commonty. bolden to bea 99 


5 aid what hinders 4 creditor when he begins to uſpect his debtor's condition {/b7 _—_ _ 
EE aid to 


2 6 


. 1 vi e Lords conſidered this as not i debt due ante 


oh e picky 2 
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26 „ The wore 3 an ak FOTO contra wy. v1 10 5 
Peder Cho kid 1 * Brown, meationed a December 1594. | Inis 


= & ede don of Heritable'bopds of relief granted.;by: theſe d deter, to the. forclaid © 


* on the common law, and Pretor's eclict, 
ton againſt the bond gixen by Carſduric was, hs] he had xctircd to the ſanctuary. of the: 
8 y, and it Was ſigned there, and he Was then dberatus, and inſolvent, his debts excecd- 
ing Ms eſtate; and chere were ſondry diligences againſt bim, both hernings and inhibit)». 
"a" and which, conjoined with ban i, then given in to be regiltrare-againlt bim, exceeded 

the value of his lands. Anfiwerad, Flying to the Abbay is uo mark of a bankrupt ; for 


: he was then holden, and 


EE 


-bankropt..: On this, chey alledged it was 


54d, Private knowledge did not tupply the notorietpy, une 


get a ſecurity? The Lords did not find private knowledge ſufficient/in this caſe.” 
xi Famiary 16. 6555 Anne Carnegie conra John Ramſay. Merchant in Perth. The 1 
© Had found, that, k * rhe conception of the teſtament, the had right to her 600 merks © 
tüte and to ber 3000 merks of tocher: Bat, ſinee that time, a codicil ſubſeqquent to the te. 
 Kainent being produced, it, was contended be had 72 akered, the ſave, and 1 . 
8 caſe o het davghter's deceaſe, to the 3 

. e ſhrute. 


&, 0 from ber, Se 1 in the margin; 4 4 


d ie; yet where her tocher returns ro her neareſt of kin, they /ought- ro bear. it. An 
. He liferents it 3 and alſo had a jointure of L. 4000 per annum by her, which came, 


Dy herfirſt huſband,” and fo he is lucraius, '-'Replied,- All that was: ſpent ad ſuſtinends' onera 


ann; and 


hat if one ſhould marry an heireſs, ſhould not her own eſtate bury her? - 
trimonio, büt exiſted alter the diffoln- 
mon ; and the executors: were in in lacro captando; therefore the funerals ought 10 be de- 
 diiced out-of the firſt end of the 8000 merks which return. Let (every. part of the. hu 
1 watts eſtate . to a vite's $ nearglt 91 2 as the half or third of his: e 


dexdale. Vid. 4th Dec. N WEE} 150 e e 0 
Bodem die,” Arbruchel 8 Filer 7655 elt b bands 5 1 
 Aikenhead, and the Ducheſs of Hamilton, who had a ' deerevt of declarator for the mails 
ald dutjes of thir lands holden of the Ducheſs, and 8 the reſts were aſſigned to the 
3 Mr. John Ellies, and now fell to his aughters. The Lords found the allignation 
> Ki poſterior to the citation of non · entry, MIS a decrect. followed for this very. rents, 
fuperior was preferable to ſuch. an aſſigney or ſingular ſucoeſſor; but in regard the ſame 
wv not all aptified out of the lands holden 855 the Ducheſs, therefore the Lords: :ordained 
them to be proportioned according as they were actually uplifted; and if that cannot appear, 
- then conform to the value of their. reſpective lands. The: Lords/ confeſſed this prefexence | 
"of the ſuperior was durum, ſed ita lex ſcripta eft, till theſe feudal delinquencies be-rectified.  - 


0 oem die. Between Mercer and Dalgarno. In this caſe it came to be debated, if a e 


en right from his ſtepfather, was to be reputed ſuch a conjunct perſon, in the terms of 
the act & up im oh 1621, as to be obliged to prove the onerous cauſe” of his diſpolition ? 
Tha there uſes to be ſmall amity berwixn ſuch relations 1 yet the Lords thought them con- 
| Ing perſons; Tor they could not marty, not be witneſs nor judges for one another. 

January 17, 1693. Mr. John Sine it of Balgreigie contre Dobglas of Strendry, and 
ales. Tut Was 2 declarator * * right of rwe in Ly WF ng hag 12 <o 
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engaged for them im ſevetul cantionrieyy 155 only on the act of Parliament 9 ff 


ar the time. 65 got the: right that che granter of it 


Join- 8 


e ted tis fs z. and a adhered to their erſt mieren f ” 4 © = : 
3 rmico a clinlo.b Fol e eee * Mledged. Rennt 


=. T tat Tor her faced ai ce for; o it be ofiium humamitatis, and; a debt on a 
HBuſband to Bury bis wife, on dis on expences, here the has no ſeparate eſtate. wherewith 


ir a quay: . Seu dne, 


2 e 


audem creditorum.U The WOO: 5 5 5 


3 


A ; theß beritor undenuded; and that he derives right from him by: progreſs; For the Lords di 


| 5 1 HE not think the preſtimprion of his being chen ſo deſigned ſollicient to prove he was heritor, . 
Beg rwiſe e And, tho! ſoine argoed, that conzignity to aimuir, with 
BEG 85 15 the elauſe tun commun ' paſtar e a falficiene right, the Lords thought. this: ner eſtec ual 165 


- *._ > unleſs it were eie 


I 22 


5 © begin preſerſption as Te, 
ENS ', Eodem LY Arniſton rex 

Þ b . wa for declarator.of- is property af a pieer of lapd: Talled the Strnc 
PR fence wi Fiese tion by; 40 Fears - poſſeſſions Anſwered, Interrupred by, liferents,. during 


- 5 "was ba e to' have hindered! them either via falti vel urig, and fo could make no in- 
5 © xerruption.” "Then, 240, alledged,. it was excepted out of bis right flowing ſtom Abrabam - 
3 1 Homſon, then Rector of Aochterdiran. Amen ed, T Bat was 7 —. 5 gh of the caſt half .* 
MY "of Balgr6ivie, whereof this“ room was no part, N it Was Jul N a 
A PL 1 he acquired the Welk Half 8 0 N The Lords repel ed.the defence 
5 5 Ts "4 Mm t of the aner. SLES SD Ute bens)! ENT EM 3 7 TIT if | : 
* 85 I 5 1 em dis.” Douglas "of Winne on tra:Ayton. of e rag, in an exhibition wg Abe. 
3 n Tk were clear, chat an apparent heir might call. for 10 of the 
1 -  thbveable'aſtare) as Well as the heritable and real, bees * berg be. could n deliberate. | 

3 5 8 8 y Ene Whether it was bertiditas lucrgſa or amneſa ppt that qvoadall writs. mon 0 the. 

EEE 77 0 efüntt, and all pranted'by mim to His wife, children, 5 . and others 2 but no 

4 fliurtber z a ſoler bly decided, 6th December 166% Telf er contra Sc Sornbe Mn in Wh: 
5 5 . 1 rd the defvndef Hothed: himſelf n Goiple. and 9 95 Miſpoſit] 9055 from, the. def tunct, 

x 0 =  rhetefore. Mey refuſed Process rhe. defender producing that right which tote 35 ee the. 
dee e f/ir'bore- any reſervations, ' conditions er qualities, - 5 would | ORs 8 8 


RS Eodim die, Philiphaugh reported: John Kobſon cents Robert Burnet 


W Ws This Was a reduction of a diſpoſition ex capite deli. Hie anſwer, was, 
8 n ratified; Replizd; 1 have raiſed s reduct ien of chat®ratificatian; on; dr. 


3 8 . . 1 When this dess krtt called,. ite Lords allowed the 5 8 of 2 
1 the diſpoſition to be 'exainindd npon the matter of fact, which was; done; 
3 net urge ted have theilt depoſitions adviſed. ,. But the ocher par oy: <raxing 2 — 


3 4000 60 various circumſtances at nia þ Hike fraud, and chat che firſt pro ; tion. 
3 1 -only ud [Þittatem effeFum, © 10 ſec if he had malverſed in his, e and was 
IF before anſwer ; the Lords allowed both e the, Points S alle Te by: Ds 
1 oh before they woold conclude, thy — e FCC 
"is f . 1 Brdem ue. David: Spence & Writ er. contra: "David. 1 ak .of. Shangic-... T 3 
1 . the ritle was, that, 9 ſubſcribe by two, Notaries,. there. vere. only ſublcriz - 
* : 25 din e Wieteſkes : ifevered; This was no-nulli PEE, dect of Parliam 91 3 be. 
3 Wm jos N witneſſes inſert N £ che writ; . which. Was al 9185 required. 
= . Bajag-ths. wityelles; memory, as ap- 
"TS They had Other twa alled eances, 
EX» fen ; The nt KEY 1 70 th wh en es 9 
; 2 F is Uſe | 9256 e xo A Neem an. 2000 33 Wit — 5 
3 1 ſubſaribed for himſelf, Ae nels Were eneugh; 71 him.” duch 2 it. Was a 12405 
I the peigeipak obligation be null, the fidejufſory. muſt. "Fall in conſequence 28 
* eee, Pa Cantioners are al. principals et cori ebend by our, law, and 1 The. 
N 5 Fa _ cautjoner?s:obligation-ma Þ ſuhfiſt without the other, as was lately, found in Joh hn Callen - 
dee pee eon ka Brewer in Edinburgh, But at © determining ks. 12 us ; 


47 the ned of con deridg thir two: laſt, Sa {We} , Ge 792% ! Ni 
3 LS e 18.169 5. Ha nig reported. Berber Fra . George 8. tung A . theca · 
„ rin Edinburgh ee Janies.Clegborn-; Mhaged,' Her arre ſtmenr_..in. enton of Lamer- 
= S-— 'hands4s:ault;'becaufe laid on for.a{debt;whereoh, infeftment. had follow: 905 \contrary to 
3 7 cheat 166165 7 Mee Phe e of een 18 A e . hou and tho there 
J . heritable; ſecurity taken for the. ſame debt, Jet it Wa 

* — 8 T und being verumuluntdo; yi 


4 


found: novation Was not to be inferred, b wy he 
rties: meaning, and ſuſta Nc the arteſtment, | 


diere) Ne 
1 . pre to be The 1 

—_ Eogem'die;\ Lrocerig reported Mr, Rory 
F 5 ben folg Drommond and Peorps Walk on Merchants, fox £..900.Scots of ſalvage given 


— 


: 5 | by a written-contradt; for. ſaving ſome mip⸗ vrecked goods, from abe country people's plun- 
5 7 yy wherein the Ne" 125 & ee * V gecreet AY * ee 
1 Lo d i 90 eg 1 on £ 


ut would Dot give. it without. pove een, r 328 
ed Mr. John Sinclair of Balgreigic contra Inglis. of Eafter. SHA 
ers. The gs - 


I = MN © Whi ich time they: or Org, The [:ords bound the liferenter's poſſeſſing by his right, be 5 N 


ut corroborated, 

fa dribus, it does not. hinder the creditor to mM ke uſe-of any of 
chem he ace, Lee It s a novation of. the former, ere, not being relative | 
te it Was Er. 


ackenzie of Preficabill, 204 iel code bh Apin, | 


IF nr, - "Tha e 1 Weber «ab Ae Gen ao poſſeſſiod, n lun, TAS 
„„ 1 he A hes a 1 ether 'by- 140 Years. poſſeſſion, without Interruption ; or 
. "hk Balmuto who: entered into that contract in 1.588 was his author in theſe lands, and 1 
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eus LORDS 4% ess on. e. „ Ao 
Je VE 7M be bad made them 4 funny; on gebem Anſeveree 1-0 


_ 3 eu, , Ir OY .- 17: 
ii babe proceſſes before the Admital by way of com aint, 245, 155 paſt from his doch eB A 
nator, by proponing other defences, and takin but a commiſſion = 11 Wa the err 
the goods delivered,” and if they were conform dg bat the deten f. EE. 


= ee 4 court isn ory ih or palling bene a prior Aer beg 1. ge 1 . : 'Y 
s repelled the beugen and their Fockers. 55 


1 de qucttion e was, + he belly a vaſſal of the Regality of N 11 1 
price of his teinds, or in the R 


epatity Far, which re 
3 Alter % The Chancellor founded on adecrect he had obtained againſt Forhringham 7 
"of Halbill. Anſwred; This vaſſul Craigluſcar is in another caſe,” 'becauſe he has a deereet 3 
the commiſſion for plantations, finding him only liable in the Exchequer prices: .  Medged, 0 
Ws was before Dumfermline got the tack, .- The Lords reſolved'to hear this farther 
Sodem die. William Hamilton of Wiſhaw contra the Earl of Melvil. The caſe was, 3 
Aten Lundy, tutor to Sir John Brown of Fordell's ſon; ſhould: compt for the-money-rem 
2 at Mattinmaſs 1654, ſeeing the pupil died at Yule that year; for it was ur 


ged The tutor 
' had but five. weeks wherein'to: do diligence, and fo cbuld not he liable. © | The Lords found 2, 


3 nat: comptable for the money rent of that term, and far Teſs the victual. rent, Which uſes : 5 ; 
to be delivered till after Chriſtmaſs. The next point was, an alternative '6bligement in 

7 5 1 id: Andrew Lund) s caſe;''viz.'to cauſe Fairny allow L. 1000 of the ſums due to me... 

- . or elſe fo deduce © it out of the firſt ench f Kis on debt. This was alleuge to be ' 


e d not take effect eilt he had been "Fequired and inter- e 
Do ; led: itt c Ted 2 er requiſtion. by 7 W © By 2 | 1 8 F ap 3355 
Haden die, Nobert Taylor contra Ca of Glonfallock and the Ta of Broadalbine, 


— faraſywiliic; andrreftirarion ade ee 1 Alledged, If it be purſaed asaſpuilzie, Pana 72 „„ 
onen dalat tenere auttorts; and the Ohiftains and heads of the Clans can not be liable: If it bte WM 
- Inkiſted in as 2 depredation, then that is a crime, and muſt be firſt cognoſced and tried 1 
| 5 1 iſtice · cuutt . Anſwered, Damage and: intereſt, ee from a eriminal fact and delinquency C 
_ be infiſted- on before: the Lords, being only ad civilem efenum; and here it would 
1 have no criminal effe&, becauſe the crime was pardoned by the King's indemnity, both 5 _ 
Fuad vindictam publicam et Privatam; and the tooth act 138), und ſubſeguent aQs'anenr DE. 
_ quieting the Highlands and Borders, and/naming Judges, are not iprivative of the Sellioti. „ 
„ "BG Lords repelled the defence of competency, and ſufſtaihed: themſelves Judges, +" .- -; 
Badem die. Robett Douglas of Kirkneſs contra Sir William Bruce uf Kinrofs. Te N'. 
Lords found; ſeeing Kirkneſs cruved to be reponed againſt the tranſaction, conform to the 1 
cClauſe in Sir Willam's back» bond, he muſt conſign, not only the 3000 merks then paid to 
nis tutors, but alſo the annualrents thereof ſince the term af the ſaid back. bond; but thar' © 
Sir William muſt not only reſtore him to his right, but alſp to his poſſeſſion” he then had of 
Th: ." Serfe's Inch; and that being proven, then Sir William behoved to hold compt for 
whole rent of the land ſince his entry, unleſs he would inſtruct that he had then in” 
Wyn perſon rights which were preferable to Kirkneſs, and would have exchuded him 3 x bot | 
er ae not found on riglits he had purchaſed, lige to debar then. 1 
Eadem die. The Lords heard in preſintia the reduction purſued by Catharine Lander Lady „ 
Balquhilly, contra William G of Pencaitland, donatar to the ward, for reducin his vt - . 
ol ſimple-ward, in reſpett i it was inſtructed by a charter in 1 538, and a ttact of fi quent e 
tights that it Was taxed. Alledged, The lands became ſimple ward again, bedauſe, in 166 3 | 
© the lands having recognoſced in the King's hands, were pifred to Forbes of Corſe; and that. 
being 4 new and original right, altered the former, it not being ſpeciall renewed therein. 
e Tho! it bore in che reddendo ſervitia debita et conſueta, yet it alſo had this clauſe 
1 ante dictam neftram chartam, which can only be relative to the former e The Lords G 
1 booed this could import no alteration of the former 38 charter. 4 
Badem die. Between Andrew Hunter of Dods and John Scot of Sand ind | 
-toth July 1694. The Lords found this a nullity ſufficient to open the decreet, that the 
Eh. 0 . compt- proceeded on the price of the whole lands Comiſton- bought from Morphie, whereas x 
no more of the ſaid price could enter in computo but only what was paid for the lands 
boſden of the King; ſeeing Dods's right, whereon he made Comiſton able, was by the 


Fift of Morphie's ene scbeg which comprehended no lands but what held of the 


Vin 3 and N found this a miſapplicatlon of the price, and reponed Comiſton. 


. Fanwary 22, 1695. Crocerig reported the debate between Sir William Ker-of Green- 

5 © hr Scot, and Elliot, on a diſpoſit ion granted by Scot of Bowhill ro Greenhead, Ee. (for 
relief of cautionry) of ſome ſheep and other goods, as many of them as would ſatisfy the 
debt, and a ſymbolical poſſeſſion following thereon ; if this general right would defend a- 
gainſt a poſterior ſale of the ſame goods, and an actual tradition thereon ? The Lords found 
it not ſufficient, if conſidered as a vendition; but ſome demurred if it might not ſubſiſt as 
mm hypothec. But the generality of the Lords inelined to reject this as unuſual in ſuch kind 


of moveables, eſpecially 1 retenta 8 tho' in legato n the fame individual tape is 8 
bh 52 \ . | 8 E not \ _ | 
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"hn. and that ſuch desds ate declared. null, unleſs it expreſs the impediment. which diſ- 
* them, to write at the time, as was found 1ath Jay 1626, Wallace ; and 24th June 
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band ouly conſenter, could not tranſmit the fee. But Craig aſſerts it will. 44, That Wil. 
ſon coming in like an heit of proviſion to the half of the land, he muſt alſo be burdened 
With. the balf of the hulband's debts, as was found 20th Feb. 1667, Cranſton; and 12th Ju- 
ys 169 1 Gray. Then the queſtion aroſe, If Renton, who was to ſerve. heir,” ought not to 
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witneſſes deponing they knew Barnbougle debar all Aber and had the fiſhing ſet for fifty 
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1 8 ei That relates onby to the common · good, and not to 0 ee e drfific: ions, eee 
„ "of: they ee ovly made Patronzond adminiſtrators. And the Lo hat fond ſo, dre 
RE — thehullicy%:; ts ” Thieſecotid was: That it wanted a tack- on 


— reg, — — o 


A 1 : b 5 > 5 2 | enter them, but % 
3 Ie w. Ace he could not, becauſe. the acts n ene, 


by bolt point ng Whether 5 9 onecacor. gevermed, id Ain found. einten, — 4 
1 to have up- the money; or if they might not erave mare tullicient caution? Severals. ns 
"he? was in titulo, having \the-office deterued to bim, and, they coald. no binder. Others 
conſidered how light be ommiſfaries beſtowed: ir, upon ge aal Its aud were 
We in their cavtion, for which 'the:Clerks; were Se Fro he Lords. . 
fore to determine the caſe, and thought this aflignarion- given Far | | a 
power te alten, nceded no delivery q and chat Captain Loung's Jeg 80 6 Lord-Edmon: 
Aon impiiert m tut Jeſt, him by the Colonal,in keeping, the e hut de cee. 
, the ing veey: diſſerent, and that bee. not piejudge bis p-phild's. tight; and 
deere Edmontter's-earh would not be taken a8 we the. ters Map aGaxions of the depo- = 
_ fieacion: And found the Colenel's letter did not imy alteration Ws. als: | 


A and preferred: 1be/Caprain. - e |; he Hor yontice | 0 eg med? 
FHodam die: Oroerrig reported: Me. Jobn Lander, Miniſter at Eccles, 1 nee D 
| Chamberkin to the Lark of Rox bungb, and other herirors- of Lilliefleat.. for. tipen 
| hatesf amo 1690; he having preached-there. as Preſbyterjay: 'Miniftery upon the call-andt in 
— Aitatian-of ſundry: in the pafifh. aſy,.as having a gilt from the. Karl of Rox burgh, 
"Paton, applied it to the buying of communion-cu and other pious uſes, in che terms of rhe 
2 Parliantent, The queſtion was, E e unn 915 vacant Ripend? Far, if, * e the Fe- 8 
Freely diſpoſe upom k. Bat if it was nat, then the | ; whecher the 
| Miniſter behaved to prove, that he had the 425 and Wenden ofthe e ae weden 
_ *andiheads e eee id et myo e caſe Borchwi 
3 that he had the att. one he Prebywr 
— che Miniſter. was, this. church reel vacant a year or IRE: the. year 4 20 
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IE! 8 | the fäbrick, and maintbiniug and educating the boys... The Lox b dund ine guy might as 
5 8 Vell conſiſt Ii lie eee » FU a 4 kat: payment gh money. . 98 4 Teer den id. f 
„„ er hoys in it, and ſo ine ed the pious defign, 6 Vo the at 
the not- payment e ef the 


: 5 oh _efParkn 653. The Fee N D * 125 bo od. 
8 . unleſs expreſaly ſo provided, a8 in now jalutum:cononem, bus might” be & grou 
Ps 1 claim dumagr . 4%, That ic Was ſet o actual Magiſt rates, and others then in office, 
- eclaretl incapab to receive: ſuch, both by. the acts of the Royal urr h 
| of the Ton n of Edinburgh. Anfevered, This was n0 part of the. Town's common- 
gie, andthe present Magilttates are partners in ſome tacks. 'The Lords; d mare wel iht 
5 - nan than any of the former; and ordained the acts founded on io be produced. 


eee eg, Fheſdo reported the competition between the creditors of Hay of 
Mankton and the Lady. They feſt craved preterence for the debts comained in her Na. 
bund o difpofitian with which he as burdened, and muſt; be an cn reale, . 4 
. ok She was not ER therein, as they were ate 1 
. 1 Lee eee aline, nor infeftment j and whatęver yers may do ? 
o farther back than the huſband's. ſaſine; and this bring. 
WEED Hider che aft of Paul. 169g, pj inſerting all theſe clauſes in tallzies, and being ; 

„ ele telatiye ta theiproviſiens t within written” cannot militate againſt her, 
Au, Fhey founded/ on their gift f recognition, and which they declared they only made 


ee es lech tthe'6000/meths paid for t. The Lords thinking: che prints #i-general im. 


paooctance, named ſome ef their number to endesyout to ſettle, the parties 
ad d Pheſdo reported Sir Thomas: Kennedy and Bailie "Mack: againſt the 


Bet Cam The hack of Dalmorton,/ 2s 8 part of Girvanmainz, being expoſed to 


ſiunleß they wete;bonght! bythe forenamed perſons. The Eark of Caſkilis ſuperios, refaſed o 
offered to pay the price, and take them to bimſelf, conform to the oY 
1469, allowing the Over-Lord to redeem, which is called retraddus dominicus vel. fexdalis. 
the ſale of banktupts lands had 
. 4 no ſuchi thing in favburs of ſoperiors. adh, If the adjudications be expired, 
. then the right of redempti privilege continuing no longer than his r, 


. tion ceaſes,” his 
2 | Ia he after the legal. Anſwered, 'You the _ have. at leh et 
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5 agus; Which the 
See this caſe necided, 
; 2 eo 860 75 1695. Arniſton reported 
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Ser ſerred; aud his hot being infeft was thr the defender's faute, Who being his . 


cit at's 


2 eonldnot-reach him," the heir. 


* "Eodim'die; Philliphgigh reported! the mutual declaraturs between Monteith of anden 
bit Alexander Hope dt Carle, anerit e burial place in the "church of Falkirk, which-of 
e belonged ro the Monteiths of Milhall; and was claimed by Milball, as a cadet of the 
famißy of Carſe, and Who alſo offered to prove immemorial balken Bat the Lords =. 
3 1 Carſe, in reſpect it was /pecifice contained in his infeftments; and tho? burial places Were 
mer tes religious, yet with us they were in commercio, and ordinarihy tranſmitted by-dif- 
poſitions: with charter and ſaſine following "thereon, ' "And what particularly moved the 


diry there; and ſo their poſſeſſion had uo title, bat was meerly precarious. 
Tho 


se. = 


8 8 * Le F=Y 1 | Lk i | . 

For ir 1 ee 
0 17 2 icould claim no more but a 
=o now'bdy che eſtates of bank 


diſpoſitions 


rupts ar the/roup are 


are declared to be full and 
could not be, 1 


to che RIO of redeem 
Is ihe Gp e It 
y rontra Wilfon, 100 cher inh.: 
The queltion'wis, if the creditors in the bond followed' tie public 
n-0 'Culroſ, in lotepting this ſecurity, 0 t was the parties meaning d tind'the 
p, und their heirs; feeing it obligecd them to pay it con 
Lords having read the bond, and found it bote to b 


aT. Zut the 


the Fon 


Lors in office; and they being nom fen and exanctorare, they found it only obliged; the 1 
2 and not en, "expe NAY pr PO ONS, in ſo Tet” OT were member of 
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5 8. 1695. Hileraia-y6 7 4 Bae 6 6- Jerviſwood. en a Duke. of Gordon. 
ne Lords repclled the firſt defence wire the title, in regard he was both executor; | and _- 


* him; Far Pore never obtrude that defect. As to the ed; unenthis e 
of the dygone rents, it was founded het on the general act reſciſſory in 1690; bar on-his = 
aud the Lords repelled the altedgeance, that as bone fide poſſeſſor feeerat- frutius com | 
| Jingle es) by virtue of a law then ſtanding; for the ſpecial act procecding upon nullities'in | 
© trial, and the probation adduced: againlt kim by witneſſes who were facts criminis 5 
anch ſo. ander the terror and of death, they thougbt this ſufficzent to in- 
deaf the Duke's bova g 
e 0 Merfington reported Gordom of Daach'tonrra' Gordon of Techmurx, wen- 
_ toned 49th Jan. 1694. The Lords had hrſt foand the heir of the ſecond marriage Pablo ts. : 
Jes Acrat#s ;'vs 
ved re go fuſt rowards/mmp ment and ſatisfaction of the 
7ours of 'the bairns of che firt 


ann of the ſecond marriage. Dasch 7 7 
ed againſt che Heir of ele econd marriage ſuper eo medio" nuper per veniente, that = 
e da heir. Replied, That che bonds he was parſted-on. were granted in lena, and 

"This death. bed appearing only to be an infirmity in the 
s back; and rather hun than marbus ſonticus, #od That be was ten years/under it, - 


aud the bonds were three [years before his deatn; they doubred- much of Toch a 8 A 5 


ee a probation anent his ſtate and condition at that time, wn this 
dhar ik Techmury the heir ſacenmbed, they would burden him with large expen 


for 9 5 TR. 
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„it, that Milball and his pr „ had by letters, ſought 2olerance 6 


* wit 


Bean de. "John Law Writer contra Archibald Ker, Fader Tor the edge of Monkton: 


queſtion was, whether the Factor was bound to held compt to John Law, a creditor- 


what rents rhey owed, conform to that decreet, or only for the ſums contained 


in a decreet which the Factor had obtained againſt them, wherein many deductions were 


mowed them, and payments ſubſequent to John Law's dilige 5 The Lords found the 


_ Factor only liable conform to his own 'decrect: But in ſo far as any atticles were unwar- 


_ rintably'p paid, or colluſion appeared, they rectiſied the Give allowing Jobs Law roevurls 
__— Ay tenants who had exhauſted the fund of his payment. 


© kde of her Huſbands teſtament and nomination of Tuters, mentioned qth' Dec. 1694. 
The Lords found it FRO proven. that he was then of found judgment, and not deliri- 


ug,” 2s was alledped.” 290, It appeared the order he gave for drawing his teſtament was in 


May, and it was not 1 800 by him till Auguſt ; and tho” we do not obſerve that ſubtihty 


of the Roman law, that it ſhould be aut ' continuus et unte contextu, yet it was too 


- great an interval, unleſs it had been read at the ſubſcribing; which was e by 
the witneſſes not to have been done; nor the tenor and ſubſtance of it recapitulated, nor 
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Neat rent, and the 1 in favours of . 


Fans e 
3 1 5 
8 and that they were defigited as Magiſtrates, and-obliged themſelves, and kheir ſaceeſ- | 


fes; tho others called this durus fermo. Vid: ayth current. or. 


id thereafter, that the conqueſt made dung the firſt marriage Þ 5 


EO, marriag ge, and until that were exhauſted „they could mor. | 
- ”uN to affect the conqueſt during the AR. - 


4 f 5 7 


2 who had obtained a decreet of forthcoming againſt the tenants, on their oaths | 


Sodem de. At adviſing the probation adduced in the reduction b by the Lady Ar- 


| hae he afterwards reſumed 85 heads 11 it, farther than that he 00 ot | d told e a 
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1 bende he uae ora de faltbfal in the' er has " 
the witneſſes deponed on the ſeroll of a fornier ceſtament N * phe this 4 


. ; 5 We, ; 0 8 one, yet that ſcroll did not: a appear; but What was due in place of it, Was *+ former. : "i 
| prindpabreſfiment, mirg gined, ſcored: nd/inrerlined in ſundry places ; and tho! the witneſles 4 
laid it th be dong by John Clerk's ſervant,” yet that teſtament appeared io have been written | | 

1 John Olerk bimfelf ; ſo that che Lords, on the whole matters reduced the teſtament, and 
found. not 4 legal: probati ve writ: FA eh I £35 e 155140 Wy * 8 7 r TY WER „ 8 
Tiliobruaty 9. 1695. In the ſpailzie of teinds purſacd by Sir Wiljam Bruce of Kinos 
__rontia@ Lord Brughiie, Sc. If fell to be debate * if; poſſeſſion: of teinds, or an infeftment 
might chaim the benefit of à poſſeſſory Judgment a8 well as an infeftment. of Property, fre- 
ing ine tentb part is poſſeſſed the! 7 Way with the other nine. oe tagen was 
but like a ſervitude, and infeftment of annhalrent: Which cannot mths: prigilege. . 12 
V e generality thought it had the right -of- a poſſeſſaxy judgment. * „ Te” 1 8 
1 1 75 8 Fe. 1695, Arniſtonteported Janet Crighton be dhe Falles Nichſdale; andahe | 
=. - 8 be of Duncow. Objected, The bond was regiſt rate in the wrong juriſcidiongand;fo the  ' 
extract was no more but a cονν 7; 4% We now'produce the prineipal, - Replied This 
e ſuſtain the 'tharge of horning given. Tbe Lords found it ſufficient: Ten alleaged, „ 
Boötir che obtainer of the decreet of p ding af, the ground, and the defenders. Mt are 
dad. "nſivered, By the late act of Parl: 4693, the heir or executor -prodacing:their:rcvour 
o er{tonfirmarion; (are allowed to hape ſummar proceſs; which the Lord aeRained.; | and 
1 N Wy that ſuch decreet“ being - real bontta fundum, they FubGiſted (againſt all-poſſcffors, tho? 


55 former en hen ene lunch Wers OI 2d-OF/TEmon ed out of be 
/ \ 7% ground. 128 . | 7 85 oY MY A 1 S's | 1 * "7 ny + * FF ITS 38 F "IT Wy ths: 25 HBerty ht IT TS + TIM 1 a 
di Halan dit Crocerig rep orted Babe John Chancellor bare Wale Commit ef Bonhard, 


for payment of 6000 cel contained: in a decregt obtained by bim again! his father, 
1 in herhüc /Irfeſted that? ſum in his Hands as debtor therein to Sir-George Promond; 
—, and day being taken to produee Him he was holden! as confeſt, and. the, torn) circuniduced : 
_ epkinitbims ed ed, All: the ground you. N on that arreſtment was, becauſe be 
Was ſtanding debtor in Provoſt Drum 8 bock ; and offered to prove by his oath'that 
was W of itz and sbat being ee ged, then offered to prove, he Was 'only ſtated. 
Aber aber in L. 9. Scots, fer is Cande beck-hat: The Lords b ne er eie 16 looſe 
. decrevts,! here parties were dead and ſo the mean of probation was periſhed,” yet that it 
might not be vinclum inquitatry, they in this caſe ordained: Baillie Chancolloy:\an's eie to 
dg pone upon what ground of ſuſpieion he-arrefttd thet ſum in: Bonhard's hands, as due to 
1 | Frowſt Drummond; and the compt books to be produced, and any other documents, and 
1 videnres, to inſtruck Bonhard was debtor to him aliunde Thay-by-the compt- bock. 
Enden di. Agnes Hay and; Wallace her hufband, - contra Birdy of Aſlick . The prefer - 
Mis ee againſt Aflick, that his adjudication is not allemed, and ſo cannot cone 
i ee pe with him. Anſwer ed, & poſterior-adjudger firſt allotred might object this, and 
"rel ende ; but you who have the firſt eſſeckuaf appriſing or dre he- 
_ eaſes by the 624: ack Parl. 1661, Lam made a part of your sight, as if we were, All in one. 
2 Lords found khis aecktem tot: competent to Nantes 8 be Stair, 11 July _ Weary; ; 
Ts " 6ns; 29th Nov. We, Maxwel ͥ&l iid aw 1 7 
Codem die. Halton: reported ee e 8 Menzies as Raw. * \The. Lords 
wid che bond being before the act of Parl. as 1, the wa t of the deſignation of the wri- 
ter and wirnelles may be yet ſupplied: by: condeſcending thereon; hut that ſome adminicles, * 
_ comparatione literarum; or other wiſe, bebe ved to be rer for aſtructing thereof. Some . a 
thought it daught not to be ſuſtained; but if they condeſcend upon any yet alive, that they may 
 be-ekamined theres gent. Ses 4d Feb. dere [2 alconer 524d Feb: nc Innes 3 5 bin Dec. 
: * 2665, Cunningham. * a of 4 {xi . : . TY as by 45 Xp 8 
ä Aghrochell reported William Saws af Linehill ng aha: Laird; > Wedder- 
bu nd! Beton of Blebo, mentioned 24th January 1694. The Lords had found that a 
port of the teings diſponed being evicted, by an augmentation of L. 161 yearly given to the 
Miniſter of Kyegn, there could be no recourſe upon this diſtreſs, teind being naturally li- 
Able ce Migiſters fipend, and not liable for warrandice, ſave either in an. expreſs contra- 
— —- vention by ſome f or or deed, or elſe juper defeFu tituli. Vet the Lords found, in this 
= Cca{, he might recur un his warrandice, becauſe it was not formally a diſpoſition of teinds, 
burt a penſſon of ſix chalders of victual out of theſe teinds. .2do, He had paid as much for 
them as if they had been ſtock; and if they would retroceſs him to the appriſing he had diſ- 
paoned, he was content to quit; his right to theſe teinds. 347, He had provided Wel with 
1 reul warrandice ; and guorſum took he that, but to ſecure himſelf in all events? | 
<p February 13, 1695. Pheſdo reported the daughters of Irvine of Lentuſh aids rde of 
| Drum, The Lords thought it very informal to libel an exhibition ad deliberandum as appa- 
rent beits, and Vet to inſert a concluſion for their 8000 merks of proviſion, that he might 
Ld - decerned to pay it; as ulſo that the could not inſiſt for their portion as beirs· female of the 
* " + till BT were 0 ſt * tho it needed no ſervice. 51 * 
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Dick, dow of Grange, contra Sir Patrick; Niſber of Den. 


Dilek, nor bein 5 to retroceſs, but to hold compt to him, and make payment of what be 


 Teceived, after deduction of his own debt; ſuch 4 back bond being | reachable no other 


The Lords found the heritor of Cranſton, Sir James Primroſe, had no intereſt, ſeeing it 
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Wes not inſtructed rhat he had fer theſe 1 1 acres in controverſy; to Deæwar, and ſo could not be 
+ -Jableto bim in the warrandice: And it being found, after a vißitation, that theſe; acres belong il 
+ tothe Cummings part, by the meaſuring and yaluation of the Birley- wen, the Lords prefe - 
fed this ro the tutors get of Sederunr, Without hearing the parties 3 and therefore ſaltained 
1 _ theC ommiſſary's dect 0 Tel 8 TOR 15 4 * 72 TEES 0 5 ef [THEIR art Re . 
Fun ai, Sir John Hall of Dunglaſs againſt Barrowman, and James. 
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m gie.. Sir John Zorddon of ee. 
Tong. The Lords found, that. che defender's compriſings not being wirhin year and day rtf 
/ Young's compriling in 168 1, which was, the firlt cfſectuul- one, infeftment having pal! 
| thereon; tho” they, were within year and day of Sir John Hall's, vet tbey could not comme 
5 An | part pa e with. him, becauſe His Was repute in law o Ie 2 part of the firſt EE © 1 T 
elle if there were a compriting led every year, that connection wauld bring, in the laſtt 
Tagan ro the firlt ; and the Lords had formerly decided thus very juſtiy, 1 3th Dec. 16 /½  - , i 

_ © Street comra the Earl of Northeſk; zcth Feb. 1679, tenants of Morton z 9th Nov. 16% 
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. 55. The caſe mentioned 1ſt current, between the creditors of Sinclait of 
— i e in preſence, The Lords abſtracted from the debate, how: far a baſe infeft- 
met is either clad per confiitutum vel per reſervationem uſusfrutius ? becauſe a clearer-nullity” = 


Ves proponed againſt Cuthbert's charter,and faſme proceeding on his appriſings, vis. Smit 
_ of Braco's wadfer is confirmed. by Richard MacKenzie, | Biſhop of Murray, on the acth of 
April 1664 : Cuthbert's charter from the fame Biſhop and his Chapter is dated the laſt of 
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'  . March and 27th April1664, and yet the ſaſine taken thereon is dated the 14th April, but 
_ bears that the charter, its warrant, was only ſubſcribed on the laſt of March and zeth 
April, fo it was before the laſt date of its warrant; bich made it not only null but falſe, 
Aud gave preference to Braco's wadſct, which was confirmed bet wirt the firtt and the ſecond 
 _* ate of the charter; for it ſeems, When the Biſhop ſigned on the laſt of March, there 
here few of his Chapter preſent, and that occaſioned it to have two dates. And the Lords 
found it was. 4s incompletus et inchoatus till the ſubſcription. of the whole was obtained; 
and chat the laſt date was the ultima manus; et nil putamus fattum- quamdiu quid reſtat agen- 
dum. And, tho' it was offered to be proyen, that a ſufficient number of the Chapter ſigned 


hag, | 


With the Biſhop before the taking of the ſaſine ; yet the Lords preferred Braco's confirma- - 
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Tilos, becauſe the ſaſine was prior to the charter's laſt date, its Warrant. 
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"February 15. 1695. Merüngton reported the Viſcounteſs of. Frendraught and Moriſon 
ok Bogny, now her huſband, contra David Gregory of Kinnairdy, for declaring their right 
by tolerance, in his moſs, and to refound the damage ariſing by his diſturbing them, and to 
. diſcharge him to moleſt her during her lifetime. Alledged, The tolerance was gratuitous, 
and for 16 years, and now expired. The Lords having read it, found the 16 years were 
'_ -. not reftriftive of the firſt clauſe, giving it during her lifetime, but related to the ſon, for 16 
| Years after his entry. Then alledged, it bore an irritancy, that ſhe ſhould loſe the tolerance 
If her tenants ſpoiled his graſs, &c. and offercd to prove it. Auſwered, imo, He muſt raiſe 
a pfoceſs. 2do, He ſhould have intimated it. The Lords found it relevant frit to com- 
: 175 the bygone damages, and next to annul the tolerance in time coming, without neceſ- 


y of putting him to a new proceſss. 
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1 1 


Eiodem die. Arbruchel reported Archibald Innes, the heir · male of Auchluncart, contra 
Helen Innes, heir of line, competing for the eſtate. The old right tailzied it to the heirs- 
male; but Walter Innes, in end having acquired ſome expired appriſings, took, the 

* rights thereof to his heirs whatſomever. . His ſon, in his contract matrimonial, makes 
- proviſion for daughters, as if they were ſecluded from the ſucceſſion, and a precept of clare 
|  conftat taken afterwards mentions the heirs-male, It was alledged, none of thir were the 
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r Pooh "Philip Wy | 
EY 10 bell of meal bought from n ..' Alledged, I bOö ght it from you, not as Your own bur 
by Campbell of Ceſnock; and Nis vittual, and he owes- me the equi- - 


4 aalent fund. | fears, By 3 your letter you did me 'come and receive the money: Bur | lee. | 


cont Pie of Halyeards, for 4 mortification of 20 mErks yearly, out of he ee 4 | 


Bt; and ts 


5 n e 6ffeicd te prove thut Halycird's diſpoſition Was expreſely burdened with 


ir 1 arbor bs wa PEE "ou eulen a 


i 5 | 15 — * 1 erer d e jou foruntineſſe ; and an intention or en vlt does nor alone I 7 
| SY OY conſtitute taflzie; and in many caſes the Lords haye, found the wrong, deſigning a wit 
does not prejudge; and by the analogy of law referets 73577 relatum, . tt error in fac n 


rhe 1a clear infeftment, Which : | 
was in 1649; to the heirs Whatſomevet, and preferred. the kei of line to <he heir of Mul. 3 


nmocet. Th he Lords "found. is caſe behoved' to: hk regulate by 


Serb ; more fully debated gift Dec. 169 5 
Eoden die Whitelaw repotted Helen Reith, RY | 
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The Lords found Sir John F. alconer's paying. a Year Y 
anmnualrent of it; tho” he 8 NG "\gſchur , but an aſlipnation, and tho” he was not debtor 


a the anguslrent, but had only purchaſe the lands out: 35 7 which it was uplifrable, was 4 
cient to huge it pubs,” oven LON Sir Jo In 'S fy bred Tuceefſors, Vid. mote of e, 
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N | MacCu och. againſt ir John Coeds, kit AN price = 


.as'FaQbr-for Sit Georg 


ir was clear! he Goiight ft 4s Se wei the Led {oftained the Com ipenfation. ; 
„ Philiphangh reported Mr. David Goodwill, Schoolaalterr- at 5 


== Left by the Pitcairns, hefitors thereof, . which lands he had now | 


- and eircumduved the term for not ug. Halyeards 15 0 he had loft it in 'Y 
 _ whereonhe was content te make fäich, and therefore offered ta make üp the 
1 by ſundry pregnar 

(the mortifſestion. Ihe Lords found Hisvath might de taken as 5h 
Abt che ener ugbt be made up g, this art, do connect a 
_ .refaſedirquoad the ſhoninitg the mortiication, nd. therefore cle | 11 4 
_ him, and Found: him liable. 17. PILE 1 15 1110 IS e PIPE "13 
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allochy," for ſome byvene ftiperids due out of his Jarids.”” Wledpad, He was Yecerned 
_ «ebrifornh/ro-the! Miniſter's dectéer of Toelity, and he a: obtained à redu 

e its valuation, and there w. 
Adlabie for the old extravagant duty. The Lords Fouad 1 the decreetx of reduftion could. not 
_ Kirikeagainſt'years-privr-therets, but thatthele y ars behoved to! 4 1 
tthen ſtanding decreet of P 2 

3:1 Epdem die. The Lord: ad ted the vill given in d. Falconet of G * uha entre Sir 
David Carnegie of Pirtarrow;' on che 138 ch ack, Parliament. stb, Ja. VI. 955 bo bests, 


— * * 2— 5 a 


The drawing a ſword, and threatening: therewith conld not be invaſicn, "19 the tex: 


P 
ognofced:firft in a criminal court! 3110, He was drunk, and. be believed Glenfarqubar 
eee ene of purpoſe to provoke him. But this 


Mel to prove. The Lords found this Nan de in the terms 0 


; f the act of Parliament, and 
= the lame to Gleafarqubar's probation. On the 28th of * debrüary, Pittarrow pre- 
nted an 6 


appeal againſt his interlbcutor. This Was too haſty; for appeals ſhould only be 
from ultimate and definitive ſentences whereon execution is to pals, whereas this was only ar an 
Interlocytor; admirting the fact to probation; and it pitt yup happen not to be proven. 

Februaiy 19.4695." Rankieler reported Shorts in Stirfing contra Birnics, + An to my 
Lord Sahne. The Lords found Saline's bairns were but truſtees, in caſe James Short ſhould | 


© happen to have children; for James being a prodigal, the mother would not truſt him, but 
made her other grandebildren by Saline fdetommiſjarii to reſtore, in caſe he had bairns: 


And found that they needed not be ferved. heirs to have a Tight, to it; but that Leres in 
ſanguins and heir tefipnative was erfough here; ſeeing it was provided to James“ $ heirs, who 
Wight ſucceed v and in another place of the dave, they, were deſigned children. 


. 


Ed dia. *Arpiſton reported Sir Thomas Kennedy contra Jan Riddel in Leith. The 


Lords found it relevant, that Brown and Riddel were in a coparinery as to this bargain of 
ſalt; and there being preſumptions that Sir Thomas knew this, they found bis buying ! it 


from Anderſon cannot give him right to the whole, unleſs it be proven Jrjpto, del 7 


mente of Riddel that Anderſon was common Factor for both Brown and him. 


- »\\Eodem die. Halden of Gleneagies contra his vaſſals, for relieving him of a proportion of 
the Commiſſioners fees to the Parliament. Aledged, By rhe 113th act 1587, theſe expences 
are only'ordained to be paid by the Freeholders; and it ſeems reaſonable that none ſave 
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Eodem tie. Philiphaugh reported Iſobel Scrimzeor, Lady Corle Pe 3 a of 5. | 


ag other free tcind in the parifh;. andfo he Wl not be 
be P aid: 8 : 


Dust, or Lady's another, during rhe dependent of their proceſs, ' fall Jofs The " plea. . 


oft e act of Parliament, unleſs ſomkthing more had followed on it. 24o, It ſnould be 1e. : 


{tf be would nor bürden him- 
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55 7 Quad that Jam a credicor, and muſt deduce. it jure 
”. i have the half of the telt. The Lords found, that the 4000 merks was 40 


rj that both recei ved the n mon and fo maſt de able, ſe ing it dogs not” beat they mond 
BW pay the half 6 ver ba 9255 e interpretenda : ag aw Jui 1 7 en contrattui 9 1 
The b aww, this pokes did not import an obligation 


. 75 We: of Mr. Robert Sinclair, Minifter ar D. 
1 The eldeſt being married in his lifetime, in her contract of 


3 3 1 1 5 merks or tocher with her z and he dying before che ſecond was married, in the * e 
- ihon the allo erayed to have the like ſam allowed:to her, at leaſt that her ſiſter RS © 


LO 7 5 each of them Paid the half kit! 1 "which e ale 1. e werks nn, ie 
i. Wee. : 8 The 
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1 Eodem die. 


1 2 and, held Maart of the Kin 5 
N45 Welte! in. uſe to pay before the 1 


3 ndpe the heritor. 
poſſeſſion and uſe of 


A 705 intorlocutor, when thir ſame. [yo had been. purſued by Col 5 ol 
AN their Commiſſioner | to the. e en, the Lords orduined it 20 be heard | a 1 
3 1 eee, Vid. i Jan e 5 
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Hoden die. Halten repor ted Sinclair } 


5 74 11 98 


Heiet contra. Sinclair” dl Rodin... 7 Jus - 
irleton, were competing, as neareſt of kin- 
marriage he obliged himſelf to 


" Aate her. 4000 merks ; ſeein, 


üg the. being oo heir, confuſfone tollebatar obligatio. x Anſevered, - 
\Precipui out of the whole; and von can 


be fepute a 
and eee 


ebt of Mr. Roberr's, and as his goods divided equally, ſo alfo his debts, | 


7} {97 Ta ork '4 * N 1125 


at 883 She « L 
mn. 


That an infeftment in multures, with. po Raj 


n 


Aon was not ſufficient without ſome legal comp bros, unleſs ; it were in 7 
2 10 ie. "But here they fixed-on the contract that had. paſſed betwiat the date 1 
Jors in 1519, and decerned conform to the "ra" therein containe 


"Tu 


ned. . 

1 BANE Tp. . Patrick Reid "Miniſter, her patent, Yen 

Aelarum of Halton was reported, - The defence is, I am purfned on g. bond ſubſcribed! by | 
| prinei >#l:debtors, and they are not bount Als 


d 7 75 U 
pr. 97 ala. for 1 wy ” Auſeaered, The bond ac 


1 one of Uhm, d ut only. 0 uh half, 
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mentioned 14th Feb. 1694, anent ther 

_ taſned by Mr. Hary Blyth, whereto P. 

that Darſie produced ſundry rights that were not called for, which were found on compting 

to de paid by intromillion within the legal; and that it was not ſufficient to infer colluſion : 

* by was not res  Judicata quoa, 7 ſuch. creditors who were not called, and were ei- 
r in- 


and ſeverally, and ſo I cannot be | 


| ha =y Provofs be 


eduction 9 755 a degreet of compt and reckoning ob- 
itlever has now right. The Lords found it no nullity, . 


g not the benefir of 


# 
— 


poſſeſſion at the time of the raiſing his ſummons, or ood publickly infeft ; for 
$ he ought not. to have miſkenned: But as to thoſe: who compeared, thô' not ab initio, 
It 


as a_decreet in foro againſt them; and quoad. Douglaſs of pen wadſet of L. 


20 oo, and other. rights that.) were not then dedulta bs Judi 
produced and founded Gan. 


February 21. 1695. Pheſdo reported Lord Tweeddale, 8 contra Sir David Thoirs 


+ :and the Lord Halton, about the teinds of- Inverkeithing. The -queſtion was, if ey were 


e Wer might be Vet 5 


part and p pertinent .of the Abbacy of Punfermling. Alledged, They were temporal lands, 


and he is now proſentiy it in poſſcibon. Anſwered, - They 
72, when Halton diſpoſſefled them; and it is in the Rental- 
book, and they accepted racks. Anſwered, What tenants or liferenters did, cannot pre- 


payment, and if thir teinds were any part of the Aeg of Dum: 
_ fermling. _ 


Walter Burnfide of Whitelaw. 
8 to pay her was cauſa data. cauſa non ſecuta, the lands being evicted from him by 


he Lords, before anſwer, allowed a probation to be taken anent the 


Rankeiler reported Jane Blackburn and James Wood. her huſband, contra 
The Lords had formerly. repelled this reaſon, that his obli · 


N 8 e and n of Ferguſhill, his Trultee 3 ; in regard he was 


„„ perſonally 
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dae e dan hot only acceſs to the anmdaftent or the” Lil 3400 for which bis compriſh Ing 
| _ was ſulkained;"butallo ro the ſock of ir,” for making'ap Thy 500 merks'yearly. '* Bur now 
„ Lords altered thit intetlocutor, and thought ſt More egal, (it ugr being an intefrinent. | 
..___ © of annualrenc, dun 4 ferenz.) that ſhe ſhould have, 25 farther right but allenarly to the 
LET reſtricted ſuch of = e dad Mok both | for Ebene ge dhe the * eviction, Lon time. co ba 
„ mi wa. W * PEA | e 4 5 Pc FAR Ne by 1 N N. . ; 
1 e de. George Belt ef K. Marth lis 50 ntre Sit Gebrg 8 Miekenzie of Rahim bs „ 
3 9 for payment. of an accompt of writings, for tis father. Bonne: They are preferi 6d . 
daun an ee not being vfſaed within three years after the lat Article. " Anſroer. 
= -_ ed, The att :is anene Merchants andeF radefmens accom my and the gebergl Words of ber 
= i 5 5 FI could not extend to Wtiters, Which was a liberal ſcience,” The Lows thought,” if he had 
_ rhe principal writs in his hands; it prefumed he was Fertinpaid? bt being! e and he 
* andy ſhewing ſerolls, and never eravmg it in Sir” Georgevown lifetime, that it preſeribed 5 
as well as other accompts3 > elſe, ee gg k er ed rats, he gg, rake de his 


heirs for payment of ſuch: accomprs. ... -- FW. Lo: 
Fehn 22: 697% Merfington' te ported Sharp of bod ontia Murray of Brockilris, „ 
0 1 5 being a ſpuilzie of tens. ler 00, Your tack is null, being fet ieee! 
iger ster the revolutionof rs; e, "and Ihe! Wolition of 'E biſdepscy. Ahe 
-Þ in ſet alter he deferted bis church... 24%, That 


Te eee e od e ret he ; 
| _ being without conſent: of the Patron, ie was wall. © WW, nate! 1 87 It 3s ſet Th the: Nen 


'himſelf,—But he ſhould" have taken ft "240, -He* reſtricts. _ 
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* rert! in fore. © _ cauſe the Meſſenger declared.under 
| he was ot nd he only ſent into Edinburgh a blank execution | 
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=. Vebruary 26. 7695 5 Sir William Bruce « s purſue {Sir David Abet of that Ik, 
RE for Payment to him as Titular of his parſonage Teinds. edged, He has converted his F 
„ _ arablepround to graſs, ant ſo there is no parfonape due and for vicarage, Sir Williath bas U 
=: no right te it. Huſwert, An heritor may incloſe- and improve. his ground as he thinks 
F - Sy darke ett: not 0 i in æmulationem vicim, or in prejudice of me who have a right; ; 
=. ne he may evacuate my teinds, and mk them wholly unprofitable, (tho it is not 
3 to be preſumed malice will extend ſo far as to perfuade a man to caſt his own intereſt waſte, 

of purpoſe to defraud the Titular of his teind ) heritors havi the free uſe and diſpoſal. of 

their ground, yet ſo as not to Wrong tbird patzies; for: 87 the teind, he is but as a te- 

= . nant; and a tenant is bound to labobr, that his Maſter may have a  hypothce. in the fruits 
—_ of the ground: for his ſecurity; Dury 27 U Feb. 1623, Randi furd, which agrees with. the 


Bo man Law 25. 6 3. D. Lech: And thus ground converted into. a garden was thereby 
= found teind free, when it was evident that it was principalizer done for | improvement, 
—_ 8 June 1676, Burnet againſt Gib. This was ordained to be. farther heard. Vid. 2 iſt 
—_ and 169 £54 ee ; We | 
_ Eadem We. «The Lords derided the competition fortha Tmoryof Flercher of Abele | 


1 n Mr. Henry Fletcher the former Tutor, mentioned zd July 1694, and Cum- 
. Culter, the Tutor - dativè, now nominate by the Exchequer, who had aſſigned diets 
3 from time to time to Mr: Henry to find new caution, as his former cautioner was dead, and 


. no e ad þ he K 2388 che e Troyes . 128 W | nn 


5 * 1 
Py 9 : * Ow Bike! sf 4 * a . Tutc 
* — * — — 25 . * gf 0 
a 4 * 4 | «6 : ; 
F Ie l I * . q * N 0 * Tn 
. 1 RT | | | 4 
3 ö 0 7 N 
. Sa — | * 
— / \ we * * 
5 © | 
* : rn * 1 ' 
* 
KT "i | 
4 , 8 N * 
0 Md a | | 
f 4 8 , 


Py 
, 


9 Te us PROP ili TOY aliens, cautions”) o hs. ns 1 If. the Ol 
Weite competent Judges to, the deprivation af, Lutors, that; being a point of ciyl-rightz 
for tho they give Tutors, yet they cannot remqve them Fx Ali Juſpete. lutele (whatever _ 
ſummar diſpatch it requires, ut res pupilli ſalva 4] vet is always purſued before the 
ee nn ſceing Mr. Henry had not his, new cautioners.ready,, and thoſe. he offered were 
Alea bound tothe minor, and had not yet cleated their former accomprs,. U Salon 
and SJ Patrick Murray.) The Lords found the Exchequer's. decreet res. judicata;. and 
would not make the two Judicatories interfere, . but preferred Culter. Tho ſome of. the 
5 Lords inclined firſt to ee en wiege Wer Was. he. 
removing Tutors. 


- Eodem die. The Lok ph p; ee 6 in, 11 80 le of wh of. Monkton . 5 


5 al nd by the writs and diligences produced, compared with the proven rental of the - 
lands, extending to 2800 merks, (all deductions allowed) that they ſufficiently inſtructed 
he was bankrupt ; and valued the ;houſe,, yards: and parks, at 300 merks yearly, and the 
Yo 1908: inc uding. the coal thereon, (whichi lately paid L. 259 Stelling a yeat) to 20 Vears 
15 And in reſpect of the Lady's, conſent to the ſale (which the was not obliged. to. 
5 ry og the act of Parliament unleſs ſhe pleaſed, ) of her liferent-infefrment of L. 100 Sterling 


_ "out of theſe lands, which was preferable to all the creditors ſave thoſe named in her hu- 
1 Jhand's diſpoſitien. and with whom he Was burdened, they valued | it to ſeyen Fears purchaſe, : 


both in regard it was an annuity. free of all publick burdens, and ſhe was a young 
Woman, within 30 years of age. And ſeeing there was no right, nor ſtanding tack of the 
_  - 48inds; they modified the kindly, right thereof to 3 years purchaſe, ſceing heritors by law 
Lean force the Litular to fell them at 93 and allowed the Lady 1200 merks for het bygones, 
=" iſ preſent ſubſiſtence, ſeeing it would take ſome time ere the roup were perfected, and 
as the price of her jointure, would fall due; and ordained. the buyer. to be liable to ber 
for che annualrent of. the price from the term it fell due. Then the Lords 'nominated the 
iis adjacent pariſh;kirks, and the citation for the MO IPs 20s time of ANG 1 8 085 . 
1 th = of weir nente ta be Overſeers and Directors of it. 15 


5 


8 ; of. Saughton 0 Sir Robert Bad. 5 Sauphronball ; 375 5 8 2 1785 2 j 4 52 inhibi. | | 


5 tion, becauſe not executed at the market croſs of the Canongate z 3 in regard they found it 
15 proven, that the lands of Dalry-milns lay in that regality. It was argued. by ſome of the 
Lords, that it was, evident the . had diſmembered them from his regalſty, and that 


| _ they had always anſwered by ſuit and preſence in the ſhite, being called i in the ſuit. rolls; 8 


3 did ſerve heir in the Sheriff Court, and not in the Regality.“ But it was replied, that in 
heritable Bailiaries the Abbot could not disjoin 3 and in ſervices, any of theſe juriſcictions 
were competent and cumulative. Saughton judging himſelf grieved by this e 
gave in an appeal and, pg e for remeid of law to the Parliament. 
2 February 27. 1695. The Lords gave a hearing in præſentia to the Petition of the axe of _ 
Gordon contra ervilwoad, mentioned 8th current. And it was debated both from the grounds 
of the Common law, and on the two acts of Parliament, the one general and reſciſſory of fines 
. and forfeirures, and the other ſpecial, that the Duke's bong fides was ſufficient to defend him 
a againſt reſtitution of the bygone rents. of Jerviſwood's lands, intromitted with by him on the 
gift of forfeiture before the Revolution; and deciſions and authors were cited on both hands 
for proving how far ſuch, reſtitutions Per modum juſtitiæ extend; as Gayl. Trafat. de pace 
A publica; ; and Perezius ad tit. C. de ſententiam-paſſis... But Matheeus ad tit. C. de indulgentia 
_  - principis, thinks all theſe reſtitutions are to be ſtrictly interpreted, and not to be ſtretched to 
bygone fruits which were Bona fide percepti et conſumpti, unleſs, it expreſsly bear the Tame: And 
here Jerviſwood's ſpeciality does not mention the: bygone rents; tho” it was alledged, this 
Was a meer omiſſion thro' negligence, and Ceſnock 's, with the ſpecial acts bore them; and 
it could ſignify nothing if it did not import this. The Lords. demurred if reſtitution would 
follow on the principles of the common law ; but the generality found the ſpecial act took off 
the Dyke's bona fides, and ſo decerned reſtitution. - In this caſe it was remembered, that in 
the late government, the Earl of Callender and Sir Alexander Hope. of Carſe were forced to 
give back both the principal ſums and annualrents, which they got of the Earl of Bram- 
. . ford's forfeiture. But, 1mg, It was not by a deciſion in jure, but an arbitration. 240, The 
authority for a. Bramford was Sanding reſcinded. But it was not ſo in Jerviſl. 
1 Wed ga. 


Eodem die. The Earl of Annandale gave in a petition againſt Sir Robert Dalziel of Glen- 


= nen, repreſenting, there is a bond now produced of his father's, for 4 or 5000 merks, granted 
to Glennca's goodbre 32 years ago, and never claimed, nor heard of all this time, tho' his fa- 
ther was owing them another ſum whereof the annualrents were yearly paid, and this never 
- fought ; and he has juſt ground to, believe this was either a falſe bond, or granted blank. 
pe wumerande pecuniæ, and never took. effect; and that one of the witneſſes, called Couper, 
was dying, at leaſt mie die . KO June, and who declared he Knew nothing of ſuch a 
5 ol, I. | 8H | bond, 
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Lock having conſidered the. zeftificate. of his ſickneſs and age, and that che bill was — 
mate, and no, anſwers 4 they they allowed, the Ordinary on the bills to take his oath in the va. 


cance; but as he could not well depone without ſeeing the bond itſelf, and his own ſubſcri. 
- prion, - they granted a diligence againſt his mothetiand/rutors: for-exbibiring the bond: all 
» this was regular. But it was further repreſented they Would keep the bond to ſtop his. « enam. 
Anton, and tender it ineffeckual, unleſs a ſecond diligence by c was granted, to force 
them in the vacance 0 chibit it, which the plurality of che 1 yielded tog tho“ ſome de. 
| fred an inſtance migh 4 * given When a firit and ſecond diligenee were granted both at 
once, Bat the plurality of the Lords thought there Was uo 3 the ny, and 
_ without it, the granting 1 other part of the petition; would be ine ffectu!l. 
7 Eodem die. Phe Lords, on the bills and anſwets between Irvine of Drum coed 4 Lady, 
contra Myrtle the. adminiſtrator, at laſt finding all offers made by the Lady's friends impra- 
= d.that the accommodation offered did not take effect, they: proceeded. to reſſrict 
the Laird's alimenc-of $000 merks 3 and by the- generality it was faund, that the circum- 
Linen, of the family being conlid red, with the debts and his melancholy, 4000 merks 
Was ſulfcient; but ordained it to be by way of annuity; tree of publick burdens, tho? they 
appointed A locality to be given him for his furer payment, and that it ſhould: begin ar Whitſun. 
x next. For the Lords thought it unjuſt to turn out Murtle from the adminiſtration, 
when he was apparent heir of kalle, ad had ſold en eſtate t —_— Dram's of 
Ak part of the preſſing debrs., „ OE W 
February 28; 1694. 4 EE Adbathrot of Knox: gave. in «bill. repreſe ning; Thar the 
VII N of Arbuthnot's teſtament being now fedueed, the nomination of the tutors fell, 
1 he was now the neareſt agnate on the father's fide paſt 25 years; and ſo fell to be tutor 
in law to bis nephew's children, and he intended to ſerve tutor before the Macers, but ap- 
: pu Preben den the Lady Arbuthnot and her friends would ſeek to paſs an advocation of it in 
the vacance, which would prejudge the pupils: Therefore craving. the Lords would name 5 
ſome of their number to be Aſſeſſors to the Macers, to diſcuſs any objections that may oc- 
eur, ſo that the ſerviee may not be Ropped. It Was anſwered,” This was a novelty ; for tho 
the Macers be competent judges to ſervices of heirs, where their lands lie in ſeyeral juriſ. 
© didions, vet it could not be inſtructed where they ſat in the ſerving a tutor of law, and 
they had no clerk to receive the caution. |, The Lords: having . red this new caſe, and 
| finding they had ſerved EdmonRon of Duntraith a5 tutor in law to his dumb brother; and 
nike wife in che caſes of idiotry and furioſity, they thought chis was no altering: of the {tiles and 


| forms of the Chancery: (abe are nd do be kept z) therefore ordained the ſervice to 


„ before the Macers, and added two of their number to be Aſſeſſors, for diſcuſſing * 


Ry = bjeckions 3 and ordained one of the Clerks of Seſſion to receive the tutor s caution. 


Bodem die. The Lords determined the 3 berwixt Crawfurd of Carſburn ond 
Sir r Jobn Shaw of Greenock;” about the thiflage to Greenock's mill; and they adhered" to 
their former interlocutor, deelaring the'thirlage in Greenock's favour, notwithſtanding of 
the prior relig dation and infeftment in Carſburn's perſon, eum molendinis et multuris, and the 
1 cited in 1691, Newbyth contra the heirs of Whitekirk. Then Carſburn inſiſted 
on that concluſion of bis ſummons, ſeeing no more was thirled but his gruna creſcentia, and 
that he had a burgh of barony wherein eorn was daily imported, of the growth vf other 
lands, that guoad invefa et illuta he might build a mill of his own, to which it might come, 
and which could not be eonſtrued to be in emulation -of Grecnock, ſeeing he Was to take 
dothing of his khirlage! from him; and Craig, ſpeak ing of mill. mulcures, thinks any heritor 
may build a mil on his own property, tho* his lands be thirled ro another mill,” providing 
he do no wrong thereto, but only take out · landiſn ſucken, and not grind corns that are aſtrict- 
ed. Bat chis is a temptation to tranſgreſs, and the remedy the other has of purſuing them 
for abſtracted multures, when bond tranſyreſs, is-not ſufficient. ' And the deciſion 29th Ju- 
| ly 4673, Skeen and Dundals, does not come vp to this point; for there it was 1 2 
verted whether Halyards was chirled or not ; and therefore the Lords would not, medio 
1 ordain his mil to. be ſummnarily demoliſhed ; and therefore the Lords charged | 
 Cartburn to uſe either hand · mills or curns in prejudiee of Greenock's aſtriction. 

© Eodew die, Mr. Alexander Johnſton. Writer, contra Forbes of Watterton. This point 
fell to be argued amongſt the Lords. Where a party beats the other during che dependence 


of the ſuf] penſion, if he who is cautioner in the ſuſpenſion Ae opone that abſelvitor, tho” 


the MN party injured diſclaim it under his _—_ The Lords once inclined to think 
kt competent, ſeeing the cantioner can propone any defence or objection that the principal 
omits. Yet many of the Lords, after" re-conſideration, thought it a-perſonal privilege, and 
that If the principal party injured paſſed: from it, the cautioner alone could not found up- 
en it. And. there are ſeveral exceptions in law. meerly perſonal, inbæremees offibus, which 
eautioners cannot claim, ſuch as the privilege of minors, and married wives, whoſe caution- 
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255 of conſtitution, and ſaid; 1 nothing againſt the debt, nor craved to be f 
as a clear confellion and homo 
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1 abuſes, exorbitancies, and corruptions; now their fees could come under none of theſe de- 


2 new regulatians' war The Clerks, and if they. were recorded in the Sederunt-books, ac- 


5 m ded their caſe vida voce to ſuch of theis number as was upon that Court. 
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1 2 relief. to them whn ever, Ps This point being re ee on 5 he 3 
che 25th of January 1696, the Lords found ir ot competent to the cautioner, unlefs he „ 
= 20 N75 chat abe e, was: en and ene, and vs. $6. would. Jong loſe 4.5: 3,08 
Mars V 8 PSY, EEE "2:30 
Fodem die. In a competition bein Vikas ad Cartile of Beech, itfell to be debar p* >, 
ow far this was a nullity in a decreet, that it bore the defender was perſonally 5 „ 1 2 


: L 4 and was holden as eonfeſſed ; and now after 16.years, and after an adjudication led up- 1 
on itz another creditor taiſes a reduction, and calling for che grounds and warrants, he finds "I 


the execotion'to have been done at the defender's lung houſe, and not perſonal, as the 05 ; 
 decrect bore, and ſo craved to be preferred. The Lords balanced long the inconveniencies 5 1 
on both hands. For 1m0,/ They conſidered after ſo long a time; one Is not able to produce - 3 
che executions of his ſommons, whereon à ſentence: followed ; but if he do, and there de 

found any nullity, / or diſconformity with the decreet, then it is upon his own- Peril. | , 240, 

. The extracters onght to be cited, to. anſwer either for their fraud or ignorance in giving 

forth a decrret contrary to their warrants. 31, That in in ſach caſes, an execution bearing e 
, he was perſonally apprehended, might be ſtolen out den theſe obſcure! perſons,” mo - 
on by a little money, and a null and inſufficient one put in its place, 4#0, That if the de- | 
fender tompeared and proponed ocher. defences in the adjudication: following on. that de- | 


gation; and another creditor of bis cannor after ſo Jong a 3 " 
3 that decrect. But, zo, Ic is of the higheſt importance, if 1 once get out a 
dectect hich has no warrants nor foundation from the minutes, becauſe I have affigned ic - 

toda third party, therefore-that/it cannot be regulate nor controlled againſt; me by the mi- 

- mutes, and there ſhall he 1 redreſs, but ſuch a ſham decrect | ſhall and; and an extr 
hall be maſter of the ſecurity and property of the ſubjefts. The Lords reſolved to hear 
OE "argu," and ſu cr ded: Mat en till e Sen 1. n W Feb, ROW: - 
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£ g to the order given at laſt meeting in ſummer. And finding the quorum had diſſolved 
before the warrant was got ſigned, the Lords renewed the order, and appoinred'them -  _; 
to wha preſently recorded in their books. . Then Mr. James Dalrymple, as the oldeſt Cle, 1 
and in name of the reſt, preſented a petition, deſiring they may bs. heard why they could © © | 
not comply with theſe articles of regulation Which concerned them, in reſpect they en-. 
1 om their rights and properties eſtabliſhed by former laws. The Lords rejeted + 
this bill as general, and not enen r u on Wen e rights wherein ney conceived | 55 
themſelves prejudged· 1 8 
Then they produced «bill containing, a more re ſpecial remeGoraicn of their grievances by _ 
dhe regulations, bearing. that by a table of prices made in 1606, and ratified in the Parliament Wo, 
16a 1, and the regulations eſtabliſhed in 1670, and confirmed in the Parliament 1672; and 3 
1 the gath act 1686, their dues were ſettled in. ſuch manner that they were neither capable 
of alteration, diſmembration or diminution; and that the act of Parliament. 1693, impowering 
the Commiſſion to regulate judicatories, and particularly the Seſſion, ſpoke only; of trying 


nominations, being eſtabliſhed by law, and conſequently the Commiſſion had not power to 
retrench theſe, and ſo had exceeded their mandate, and acted ultra vires. The . 
found themſelves not competent Judges to cognoſce upon the actings of the Commiſſion © 
which had the force of an act of agent; tho' ĩt was urged, that the Lords were Judges 
to all caſes. of property, as this was.” Bat it was anſwered, that tho? their office. might © 
be called in ſome reſpect their properties, if any were putting them out; yet every perqui- _ 
ſite and alledged due of it was not ſuch: So the Lords waved it. Then the L $ were 
deſired to recommend them to the members of the Commiſſion for redreſs or rectification 
of ſuch articles as they thought heavy. he Lords ſhunned to do it in writ, but recom- 


*Navember 6. 1695. The Clerks gave in a new bill, craving to be exeemed from the 
_ oath. impoſed by the regulations, ſecing by theſe made in 1672, it was. found an ineffectual 
method to ſecure them, and therefore by an act of Parliament in 1681, the ſtatute; in ſo 
far as it impoſed an oath on Advocates and Clerks for obſervance, was reſcinded; and that 
dy che claim of right in 1689, oaths ſeemed to be pointed at as a grievance and ſnare ; and 
they by their words of /honour would engage to keep with the ſalary preſcribed. Some 
Lords urged to forbear exacting their-oaths till the Clerks might -procure a meeting of the 
Lords Regulators to hear them. But the plurality carried, that they behoved- either to give 
Scene or che Lords muſt N them from N which would caſt the Seſſion looſe. - 
; „ 9 5 Then 
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; A their ſubmiſton and aeqdfefcence, and ſhould” bind them no lor 


j * they might; ; but theſe diſtinRions tending to evacuate the act, the Lords ordained it 
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 Thaſthe Clerks A; Ane enn were MICS ap an 48 a * ea ion, 
which did not concern” them Who were admitted already. But it Was thought” that” the 
regulations: ariſing from complaints againſt! the Clerks: preſently i in office, it were range 
if they were free, and only intrants ro {wear : So whatever” ambiguity Was in che clauſe, 
the Regulators having declared its meaning, they behoved before officiating to give their 
oäths. Their "next? refoge Was, that they eraved it to be marked, that their — ol 
with theſe regulations and taking the oth ſhould not tie The up from craving'vedrek and 
reckifcation of What they thought heavy upon them according to law, and chat the words 
of the-oath'ancnt their holdin; > themſelves content with" their fallary ſhould import no more 
er than the law. 

z6fing it food. This was yielded to bo th the . and recorded M That” manner in the ö 
dots wheretpo® they were all enn rant? PID rg en toys 
ben their Servants, the Undef-clerks,” being ile berg they pt eſe ited: An We: - 
1 how mean their allowance of L. 1000” per annum was, and that there was latitude 
for the Lords to augment them in ſome omitted articles. The Lords were ſenſible of the 
Hardi, but found they could do no more but recommend en to The" 'Cominiſſion, o 

_ Teconhder” 'their-caſe with all the favour they ebd. een en een e r 
The next thing was to ſettle a Collector; and the com ett tio on 'afifing Fon 
. Stitchel's brother, and James Hamilton, Brother to the Laird of Orbiſton, the 
laſt carried it; and The. Cletks were allowed to read all the bills which weren'rheir hands 
the laft. Seſſion, 'and then paid for, without being marked by the Collector; ſceing the lie. 
$ ought not to pay for them again; and the Lords ſigned Mr. Hamikon-s 1 
and he gave in 4 bond with a cautioner, for bis faithful counting, and gave Mis oath; thiat 
be monſd exact no more bat the dues allowed by the act and in regard it would be too 
e for him to diſcharge it all in bis on perſon, they permitted him to make | 
We. of ſervants under him, they being ſuch for whom be would be anf er ablesen 
' November 3. 1695. The bill of ſuſpenſion given in by che Earl of Argyle apainſt ws 
Lady Was ai -She had charged bim on a bond of aliment of '8600 merks. Per anmun, 
during the time of their living ſeparately, His reaſons were, 1 mo, It was depoſited in the 
King's Advocate's hands, on terms. © This being denied by my Lord Advocate, was paſt 
from., 24, That hie had been Factrix for ſeveral years for her Lord, and had not count- 
ed for her intromiſſion. This not being a liquid, compenſation, was alſo paſt from. So the 
two reaſons infiſted on were: Imo, That à wife could not ſummarſiy charge her huſband, | 
unleſs the were atithoriſed by a Curator, or that the bond had been in a third party name, 
that execution might paſs in their name, as is provided in contracts matrimonial. Anſwer· 
od; During their living ſeparately, as an aliment may ſubſiſt, ſo kkewiſe mult the diligence , 
"for making it effeual. | The ſecond reafon was, he had offered to cohabit with her, and 
e her by way of inſtrument do come and ftay ar Inverary, and all things ſhould be 
provided for her accommodation. Anſwered, © This mam offer does hot bear that the Earl 
would ſtay in family with her; and the term charged for being Lammaſs laſt, and the offer 
bong fubſcquent thereto, it cannot affect that term, or ſtop its payment. be Lords re- 
an the bill, and repelled the reaſons, nemine contradicente, uoad the Lammass- tel 8 
November 8.169. The Marquis of Montroſe compearing to chuſe his Curators in præ- 
kale The Lords, by the fault f their Macers, ſuffering the Lady Marchioneſs bis mother, 
and many with her, to enter within the inner bar, were neceſſitate to deſire her to re- 
move; and then cauſed ſignify, it was the privilege of none to ſtand within but Dukes and 
Ducheſſes, which my Lady obeyed: And the nomination being of his mother, William 
Hay of Drumelzier, Sir William Bruce, Graham of Urchill,' Sc. the Lords thought . ſhe 
. Jing clad with a huſband, could no more be a curator than a minor could be, not having 
a perſon in law; tho? it was alledged the Lady Wemyſs, while married, was her ſon's cura- 
tor, (but that was not done before the Lords,) whereon the reſt there preſent were ſworn 
de fideli, and my Lady's nomination. was forborn till it were better: conſidered. - Some a- 
e curators were not obliged to fwear, but only in the preſence of a Judge to ſign the 
act of curatory. Then a guinea being thrown in of inſtrament- money, the queſtion aroſc, 
iſothe Clerks (who were fo recently ſworn to take nothing but their 4000 merks of ſallary, 
and that only from their Collector, might medgle with it. Some affirmed it being qua no- 


to be given in to the Collector, elſe Clients reſolving to gratify the Clerks, might take in · 
end on, the-pronouncing of every interlocutor or decreet, and caſt ' in two or three 
 guineas, and ſo fraudem legi facere, if this ſubterfuge were once permitted ; and thus new 
© Jaws and cuſtoms occaſion many doubts, N 
Eadem tempore. The Lords called in the Deam of F ly, (Mr. Hew 8 3 
"the; Advocates, and cauſed read, in their preſence,” the articles of the new regulations re- 
lating to them, which are neither ſo ſtrict as the former in 1672, nor the preſent ones a- 
e the o Clerks: % Each ade their r bum, "hw" 97 ones were jar 75 levelled Adres the 
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*# A Enaem die. In the reduction purſued by poor Ms 


Was 8 came to be a debate among che Lords, if he was obliged now to pive his oath, 
1 having neglected to crave it hen he fitſt proponed 1 the alledgeance, Some I a 5 D 


We hn Noger Writer, who being. charged on 4 Ficker of 8710 Sterling wipendec o 
this re Jo that h e offered to prove by tes the Chirger's 'oarh;/ke- Was 15 | bf: 21 LE Ster 

2 of it. An he having deponecd negative, except as 10 L. 54 Scots, Roger After words, 
on 8 n üg nce-to produce à bond of cbrroboratzen he hi [gee him only: Tor 
Fo 5. Sterling, as reſting of a greater ſum: And it being produced, at the adviſing, he made 


"= it to control und redarg ve his oath; together with a bond of” pee Sr. The 


Lords found the charger — was the only rule by which they behoyed to judge; and 
found it did not prove the reaſon; of ſuſpenſion, and therefore decerned, except quoad the ſum 
acknowledged; ſecing the exception of ptrjury/ does not dlide' the debt, bat only funds a cri- 
1 putſuit; and for expiſrating where che © rare 8d unfair dealing lay,” recommended 
to my Lord Rankieler Who had formerly : "ory des cauſe,” to try the ſame, and 


| Murray againſt Cotmmiſſer Robert | 


Burnet, | 
he haying objected 1900 her title, that there was a nearer heir; and'ſhe'offerin te prove 
the was abroad; and an act f litiſconteſtation having been extracted thereon,” "an Vitteſſes | 


ee on 2 commiſſion; but the ſame not being yet come in dy the coùrſe of the roll, ſhe, 


her proceſs, crayed Robert's oath of calumny, if he couſd deny that he knew * 
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3 pe calumny. may be ſought + in any part of the 'proceſs before ſentence ad /ites « 
tandas.:. And Hope, Pra. lit. of oaths-of calumny, ſeems to be of this opinion, tho“ he |: 
1 it 0 not be ſought after probatjon. Others argued, having elected the Wander It 
| probuton by witneſſes, ſhe could not recur to his oath Uf verity, if the probarion' be either 
ulfirmative or negative ergo multo minus ſeek an bat ii of calumny, and that it was the laſt 
: "Seſſion refuſed in Fotheringham's caſe: againſt the Earl of Home. oY he Lords lo. 

25 as; of general importance, and deſired to bo fully miven med before roce 
deetiſion therein. See Dury, {15th:July: 1622; Ralings 377 OT ina 4515 
Member 1 J- 169 6, In the incidental complaint en 3 in by. Sir i Falcone? of, 
hene zubor againſt Sit David Carnegy of Pittarrow;for aſſaulting him with a drawn ſword 
We the depenilence of their plea. Sir Alexander having neglected” to take out 4 — 
_ prove the fact, in regard it was brougbt by Sir David before the Parliament by an | 
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ogated the term, and renewed his diligence; tho' it was argued, that, in materia odrofa, . 


. N Kt had been better on. this bccaſion to 1 refuſed Glenfarquhar's bill, "ſeeing the” reponing 


parties againſt theit negligence in ſuffering diets to Alaple 4 a "PORE. of N in arbitfio j 1 
Als, * t0 grant or not as he ſees reaſonabſe. "+ 

+ November 14. 1695. Arbruchel: reported: Janet Pubeh reliet of Part 0 endet — 
Charles Gordon of: Blelack, for payment of 2000 merks contained in his: Father's bond 


riter to the Signet; of a diſpofition. imperrine from her unde; : as. granted in letto; 8 
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FX » wh ch made Him fo ct ar the Scat | The Lords, by a: narrow plurality of 5 againſt 5 . : 


to his brother Patrick, whereto ſne was conſtitute aſſigney by her ſaid huſband: * The de- 


fences were, Ino, That the bond being in 1656, there w . general diſcharges paſt be · 


twirt them ſubſequent thereto, the one in 1661, the other n 166 3; which, tho' they at firſt 


mentioned only farms and tents of lands, yet had alfo a genetal clauſe of all compts and 


bee 8 and lendings, or any thing elſe betwixt them, With an exception of . 
350 merks reſting to - Patrick, the diſcharger; And he who was ſo cautious as to inſert 


à feſerration of that ſmaller debt, would much more have ſecured himſelf by mentioning 


the greater ſum of 2000 merks, if it had been reſting, ſo that arceptio fir mat regulam in ta- 


1 non txceptis. And it being objected, that 'theſe diſcharges were intended no farther but 


1 to clear his maill and duty, as tenant, and that they were holograph, and ſo did 


not prove their date: It was- anſwered, That ſuch. diſcharges, after compt and reckoning, . 


needed no witneſſes, and there was geminatio afiuum here; and the Lords had found ſo, 15th 
December 1680, between James Stuart and Agnew of Seochan; and the defender's father 


was dead before the aſlignation' now purſued on. The 24 defence was on compenſation, 


that Blelack Was <antioner for the ſaid Patrick, the cedent, in ſeveral debts, and had either : 


1 or was diſtreſſed. Auſwered, That did not meet the pufſuer, who was aſſigney, un- 
C 


s the diftreſs and payment had preceeded her intimation. Replied, It was ſufficient if the = 


Ae nt of relief was prior to her aſſignation, tho? it was purified after, as had been oft 


found, viz. 11th January 1627, Paton; 23d December 1635, Keith; 16th March 1639, 
 "Rorſyth 3 and lately in 1694, Ogilvie apainſt Scot: The Lords did: not proceed to give 
anſwer to this ſecond defence, which at leaſt would have founded a Jus retentionis till he was 


relieved of his cautionries; becauſe they were clear to determine the firſt point of the two 
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z 3 1 8 Haie rimes, dez impriſoned for the payment of ſaome atreats of a liferent . annity due out of 

| 1 2 3 © "highlands, he preſented a fuſpenſion-and charge to be put at liberty on the/uper/edere ountained 4 
3 i the 16th a& of! ee 1695, ſuſpending all per ſonal execution/againft:gerſons in -*þ | 
=: 5 eee till WRitfunday 1696, The Londs having read the clauſe af thatzact; found 
1 an to debts where there was af ptineipal ſum and anndalrents ; ang did not ex | 
3 7 ro thiscaſe,; where there, vas not ſers, and ſo being ler correfioria ict n june communi M ( 
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N 3 5 e be — 1 bv; We Gra a charge at ty i Merchant in Edinburgh, bis 3 
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8 r aus, 
0 zords confidering. how far . 1 
leb ander, the producer and uſdt, had abidden by the verity thertof, they found he had 5 
abidden by) ic. ſimply, as, Arne and real deed. ab. pena fal, but afterwards he had 
jected a qualiey und proteſtation that he bad received it phe Robert Eraſer, for moſt 
onerous. chnſes, Blank in the ereditor's name, and thought himſelf in bona At to fill up = = 
- _ on many 1 traved- he might be allowed to abide: at its verity only in theſe I 
derm; and che Lois had pet mit ted him to adjedt; ny pertinent quality, he ways proving 1 
h % the lame 3 80 thequeſtion role wtether-he ought yet to get a term io prove the manner 
how he came by the ſaid bond, ot it he-could be forced to abide ſimply at it, ſo 28 if it 
ig - [8 ld be improven be beheved to be remitted to the Criminal Court, githerias a Forger or 
fer. For the Lords thought it of dangerous conſequence to admit ſuch qualiged. abidings 
at writs guarralled for falheoqꝗ ; fer they would newer fail either to name à dead man, or 
one gut of. the Kingdom, it that were ſullicient to überate them from the hazard of puniſh- 
ment z and, on the other band. ſomie-thoaght his caſe. equivalent to an afligney's, whom it 
"were, hard to titg-famply to abide za he verry the paper, if he could not produce his Ce- 
dent. be Lords: gave him ſome time to deliberate, but pur him under caution; of 50 
merks to preſent himſelf FW the ſaid diet, otherwiſe to g t. pere un it were tried. Vid. 
Joch enten, 48 7 N 155 i eee % of ONS POT * A Ken As 5 
EY 1 - $5 refaſes/10/ abide: zt. a Writ quarrelled, all that call be done is to declare 
8 lle 74 preſumptive fallhood for not abiding. by: it,; bur: when the uſer has once abidden 
. ES 2 Wit jadicially,; be ought not to be allowed to teſiſe, or adh & qualities thereto; and, in 
that K's if the atticles inferring the falſhood be found proven, chen not only the writ is 
declared falſe, but the uſer remitted to be criminally putiſhed according to e Wo 
bie gal. See Dury, Sth Feh. 1635 55 Ker. % —ũ ! ), 
- © November. 16, 1693. In adviſing; the concluded: Cauſe, Sir Robert Baitd'of Sa 3 
1 againſt James Law of Hillhouſe field, for a ſpyilzic of ceinds, it occurted tb be reaſon · 
e among the. Lords. if 7 years poſſeſſioi of teintls; by virtde;of a diſpoſit ion without. infeft- 
_ 8 ment, might give the b neſit of a poſſeſſory e e ſeeing. ſome right of teinds 1 
: Rac, 5 may be conyeyed: without infeftment, as is 4 tacks,” prorogatidns, ., c. Bot the Lords 5 
thought it couſd not plead that bgpefir;- 2do, It wras "alleged: by the defender, be had a re · 
5 vnncfation from Sir Robert then luer, of e be could pretend to his lands or teinds: 
© Hufſwered, That renunciation wasn ſo far as extended ro a compriling ſtamdin gethen in his 
perſon, and there was no more deduced nor natrated; and he had other rights. The Lords 
: * A compared the deduction or che title with the renunciative part, they Foun it could 
extend ho farther than to the title expreſſed,” eſpecially feeing the wah an cap followed af - 
ter a debate on that appriling only. 3tio, The defender offered to reform to his alledgeance, 
and propone it in different terms from what it ſtood in the act of litiſconteſtation; which 
dhe Lords would not allow, it being a judicial contract; and if he had proponed his Befence © 
iu that manner ab initio, ** fan e have aa it 850 h n, be cannot graue 
Dor, Vid. 2 fd cotrent. i, I I 
5 n Nevenber 19.1693. "The e . rt e 5 Nac anainſt Hays - 
_ | beingealled, and the purſuer, after deliberating, refuling roabide ſimply. by the writ quarrelled; 
Remo the Lords found it itmprobative; and did imptpve it, without: deſcending to adviſe the teſti- 
monies, in regard of his not abiding by the ſame ; but, leaſt he ſhould afterwards'be purſued 
as uſer of ſuch a writ, the Lords adjected, by a Tpecial vote, this quality, that they found 
oe no ground to purſue him for his uſing before the Criminal Court; and therefore refuſed to 
__ remit him to the ſame. The Lords aid not reſolve to make this a conſtant rule; but, in 
3 of his apparent innocence, they adjected this ſalvo to ſecure him. See an inſtance of 
a qualißed remit to the an in Bury, 24th. July: 168, Dunbar. See alſo Stair, 
5 0 July 1661, Lamerton. GY CW 
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a liberal employment and a part of the College of Juftice. The Magiſtrates alledged 
them poſterior act, viz. 27 5th Parl. 1 597 which tho! in the Rubrick it ſeems to relate 


yet by the ſtatutory part extends to all reſi- 


_ Henrers within burrows 'who may ſpend a hundred pounds by, year, or are valued to be 
Forth 2000 merks of ſtock. Fhe Lords were elear that Writers were liable for any real 
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Juſtice, {whereof as they were no part, fo theſe members had no” ſuch privilege granted 
now,) but in ſo far as they were exaved to be made liable as inhabitants poſſeſſing perſonal 


e Te Lord br, ALD. how * This I GA go, reſolved © to hear it argued | in pre- 


GLAS. lence, 
* IR + ; or | t > 
mY * 1 gf 2 $4 ! . 3 i af '4 F 5 A Ei © Sv * Pak, 4 £ 0 A 7.08 ” : x : ; . 
| : "We A 5 1 fl 6 — f 
8 4 
x ** 844 1 
1 + # "ff 7 N. 9 
„ n 
8 1 * Y 
* PY „ J 
1 e N * ” 
. — LOS + 
LI ' : \ 
{ | * 
* 1 * 1 | 


. 
0 * * a 
ter EN 
* o 4 . y 
(Ne 
Og OR 4 
: "IS. 
* 5. 
* g - 4 
* = 
SR 
9 % 1 
* „ 
* " 4% 
Fu x * * 
4 1 bo TA 
3 * 
JI ” + 
b W 
5 8 A 
\ = : - 
7 A 
* = 
2: — * * 


9 a \ 
. , 5 K . 
2. t ths 5 


3 i. would. 5 75 e "tho! a l 
Wc Far ; pro nas wi 8 . 


F ml . 2, | ly 8 | | | d, U they! | 
. e e oe eg 
Cano on pray rok 


refide if burrows ?. Bur 


| 12 4 But the dj thculr: 
[2 there was n reaſon that one wt os 190,000 EY 
7 0 7 00 to befor came.not to the. 4 $1 


ey 


00115 ton < e * r e FRY 


"Ir fell. 10 de argued, here f pril engere hands | 
"I with a cautioner, 70 1 1 7 3 oy pay e 
to exoner the cautioner, to alledge that none for che ercditor or 
at the diet profixed,. to aecępt or require the; erg and to take inſtru· 
incez or if it be incumbent on the debtor to attend at tbe 
Ps De wage proteſt on his rendineſs 0 
alt be | > Wh 1 wi de 


* 
E jp 8 


* F 
T4 $ 


Fa 


* 


ic noß attend 


5 52 f _ 


ie for you, were e received. t, tho I bad ce a 0 nn wn” 8 Guy 0 


ä # > : wy * a 7 7 D 
T 
3 8 


— — EDA OO Any 
7 _—_—T 4 538 
A Fi 5 J 


1 5 155 | „ and you! Lane C vine 4 other pe 

3 . . favember-23, 195, la the Earns the inſtance of Sir Ro 

_ 8 wv „mentioned x6th- current. Ona new hearing, the. Lords 1 oug! e d 

=: poſſetſory Judgment was not ſufficient. in this caſe, yet his long ſon by virtue of: 4 £0- 

= ag ech to, make him bona-fide poſſeſſor as to bygones: - The only g veſtion | 


= . 5 © was; when his bob figes was. to be. repute interrupted; yhether from 225 date af -=I 


ſs ö ſpoilzic, or from The ee rei * ha, 1 0 1 
he Wa ee 2 till che A 1 an ute bg | 
8 _ pen N Robert . 's nr 3 this: e t 
tis ſuſtaining the bench of a poſſeſory jucgwens,; for chat would 
| | h preferable; vi 


ot 
= 


-W : 


pi ung C Cann of Þ 25 [ 


2 Py 
. 8 . 
4 } 8 ; * 
„„ 22 > . PE = 1 £4 7 * « Ow” 4 COS 8 T 
: * 2 5 1 5 4 bo 5 n * BY 75 N * ** ee WS * 8 A 7+ ve wut 74 My 25 ? 4 2 % N ' 
'\ 5 INE, 
eto 0 d * 
% 944 a 


viding the debts due do not es ache 1 e eee cannot As See { I 
Ti all che ereditors were 1 255 compared with the heritage; at lea 

decerned. to pay this purſuer as he w ad done moſt diligence, (laws not bein r 
the negligent) 


= 995 be find him Cali Mutiane-to rcfound proportionaliy if mote debt 
"Os emerged tan the hericage. can pay. The Lords found this deſire unreaſonable, - and refuſed = 
Eo, 3 for then be who: ſhall now enter heit cum beneficio; inpentarii, conform to the late 
= ſtatute 169g. may refuſe payment till all che creditors be. diſcuſſed, and an executor might 
1 +, pone the ſame exception; whereas all the remedy bylaw Provided Was, if a leſs preſe 
1 _ able creditor. gut Guſt payment, no Action lay. at the other creditor's inſtance - againſt the 
* 2M _ executor, if the inventrar was exhauſted by prior ſentences; but ax were left to their wal 
WE; * gnof repetition from theſe other creditors, I. ult, C. de jure B TINY 
Wo 1 November 27. 1695. The ſuſpenſion pteſented by Wem King mak. Inglis- againſt „ 
WE and Oliphant was reported by Arbruchiel The- charge Was on a decreet of removing from 
1 5 4 3 the head of Niddry's wynd in Edinburgh. Their reaſons were, that albeit the 


. . | | Geerevt was given deelaratory. before the term, yet it decerned expences where there was 


| OY a5 Yet no contumaey 3 and that he offered to prove by the charger's oath ſhe promiſed ne- 
Fer to remove him fo long as he paid the former mail ; and that by the perpetnal cuſtom 
] . 5 that ſhop, the entering teuant bought always the brictle ware, of his predeceſſor, - as their 
4 IH ol alte and lame pots Sg. All this bing formerly. diſcuſſed, the Lords. now. repelled the 
1 TY Tame; whereupon they recurred to a new reaſon, chat they offered to prove ſhe had con- 
1 enten to a ſet fot another year, and taken earneſt therebn. Some doubred of the compe- 


F YE. 7 Teney⸗ of this alledgeance now, after ſhe had upon oath denied. 1 Prone: not to 3 155 


* 4 a 0 
r 


* 


"$58 
17 


1 


5 


7 Ed iþ-064 


2 


A 


e _ 


4 them for 10, 00 mer : 2 12 
e What they th bi 
edʒ th Ju: indulgence: as to 


4 


| wo bows | 


= 


. ö 
* 

- WET 1 1 * 
" © "LS . 


in not being dux ente ed; and modi 
nfly.contratyto: Jaws 6.4.” 116% 445 


o 


F 


te the Commiſſars o dinburgh agsinit Mr. Jeck 
20 exptellions, that he was eftirure' of, the. grace and f 
12 0 edneation of; out! „ and Mi | 1 ks, words 51 
ves 77 he they Sr ner judges to 
allt of the qt 


4 


are 


inne g din | 


"which h he had managed. 


99. ES Ht 218 1 2 A | 


"and, DE. from fo 
re 70 3 oath; if they Were 44 Dy en: 


\, 


art of our law, being pn ther in-t the .Partia 
10 ſwear; and this might encourage men to bes e chat, . 
erjury; for, if a Quaker ſhould declare what is Hi ſe,” he could not be: 


y. for \ perjury, becauſe, there was no interpoſition an cath. The 


. 
: 


this caſe, more mature rely ere they in uld 


3 
es 


1 baits wy On red er 5 by 


— 


4 


* 


* 


8 
r 


. W grumn—ug -woy ».,- 


OY 


P 


1 #4 a ” zS : 
On oo = NN . ooh AO 
—— 


— 


*z 


— 


— 


"> 


223 „„ 


9 — 5 8 2 . 8 | 
law er practice prong | et bs: Ma oF: * 
Mertngton n rh, 


. ames S of of Cato: be Lords! 14 Jantarh 
ce Be gi | paint rhe ſat rr, non ov fe rt Ah 
| e that time — 8 


4 forth i the teduction i 


6 there be ung 


Shin ir ä — end be vm ; 5 ow Jon alt. 


1 Beat, e 6, Dremekfer; a0 
3 ee g abe Diſs vf Verden dall is vii 
da cg ths e 


N Nie Ae 


e The I f 


Sit William's 10 
diu . 


5 were ia 12 We 


7 


* 


. 


"LE 


SHALL K „ N IG N 4 _ : 
by Hat de bein / 


4 


bie U. 18 eee 1 ee e 2 40 RENEE Wy, | 
N 100 the 1 m : 4 | : 2 | | 
wt 17 bras \ bbs 6827 1 hey 5 "th | 
irre »& ob ebe v writs.” 15 1 51 
8 N was made on fa os erſat 'rhE-rurory „ 
, 4 i ciltoun. WE: x Ds, e . 997 55 * 4 17 410 ahi 7 Dey. * 1155 N nts) — N 3 2 5 f 
| | Yet elſe woes je was ay 5 5 for pro. 
_- dui the writs called 6 2 — the Fodti@tion and improbation,” a minor is not to be pre- 
55 _ Info, bs could force the defender'to produces no rea | 
We iro Faſi ne. via bs is 6 rg er the title,” 


. 


4 e ſuper | herds va be — to * 
ed not 8 infeft in rhir lands, Die eule in Atfeo 
inſt taking a rerm in 4 reduction, but nor in an inptobarion, Where 

oft the Writs. Neplice Wige a pin; Nr 3 | 


LA WI * 
8 | 
*. 
- 
- 
q WAN 


» 
*.44 W. „ . + . ed ; ; ; 3 ? | 


ly cle FRI libelled e | they en 1 

called for, without: bpecify ing wa 79 ification E rr 2 „ 
it would make them phole charter-cheſts, the concealing whereof; was 
he 447 of the law, and the brocard: would: ſtand nem in no Read See g uſt en, 
Ele again Pringle; The Lords thinking dit of impot ance, ordained it do be 
9 Au preſence, how far u geg eral cladſa in an improbation could obſige 4 minor +4 10648 
eee havard'of a cortification rand n e e im it he did not. 
1 Ach Dec. 18935 Nt 07 EGG 0111 10 4 8753 $ 500 * 405 W VOLT: 23 * 39 
' {®Eodein die. Bi on) eporte Andrew: Martini Writer againſt Mt. < 

* late Stewart of Orkney, who bei Leer a riduciva-ex 2 | 


ee 8 


. follows thereupon. Vid. ſupra gth tr January 1695. Sa each of the parties founded 
- on'deereets in foro ʒ which moved the Lords to allow the Ordinary to hear them on the War 
terial juſtice and equity of the cauſe, abſtracted from any of the decreets, who brought in 
the ame by way of report this day; which conſiſting of a great many points, the Lende de. 
termined ſome of them; but finding them ſo many, they ordained them.. to be heard in 


/ b 


= if there was any thing unwarrantable or unformal uſed in extracting the Elliots vs 


ee for ir cd dg 0 then nes was x precluded, and the cauſe at an end; Hh 1 
„ i TR | 0 N | oY. . 1 


*, 
4 i » - 9 *% : N 
, * 4 . H by —_— — . * 1 
* 3 * bY * Gs 2 4 . 6 | 17 5 J 1 1 ; : 7 7 A * , 
C 1 l 5 8 } | : 1 * C4 : "Mt $f - Fo 5 52 at Ws" * 1 
9 N 5 R 1 n 4 . „ 0 
A 7 b Ls , ke iN 1 | . 5 7 Naeh 4 7 k y ; 
* 4 L ta: : Ls. — 1 re, 4s 
* f . = * 7 F * # - ws : 1 $7 \ 3 
ſeg” X 1, 8 — 5 / 4 
4 * — 39 why, 2 — 91 1 * 4 1 * 
* N „r 70 \ * 
3 . * 8 3 43 fo 
v * 1 A 4 4 £ 
3 { : C > 3 o 4 * 
* 58 he ot : o 
: ap 880 N f . a 
* o os Ee K * * KN . 0 
« 7 * 6 Its. _ ; "IS: | Ke... i, 29 
* * ” 
* & >. #\ * W Po CC N : * K-* bd 93 * 
"Ry N 4 \ * 
"up * We "A 7 'F 3 1 5 A} i 3 7 
hls . 1 7 * \ N BW. 4 4 
K „ . - 4 . , : ” * 
1 ge dk 1 : * 3 + ; BLUE : y 5 5 Ko \ 
- 4 : * 5 22 . - * 5 
R ? 4 . if £744} * I * 1 
rk W a ＋ 2 ky a 
N * 5 x 
„ 1 4 g N 5 #% 
N 


* 
v 11 
" 
uh 
* 
* 
4 
” 7 
e 
I 
. 
» 
* 
"* 58 
8 7 
s 
* 
+ As 
FOE 
\ * 
— po 
4 
* * 
— 
— 
q 
£ 
« 
2 q 
. 1 
A 5 * 
95 4 
8 1 
N — 
4 N 
4 4 
on | * 
» * 
A 4 
* 
> 2 
2 64 
8 2. 15 
8 * 1 
»% hind - 


72 
43 > 
8 75 * 2 $ py 
m „ 
* "- 4 * 
by. 
4 P: * 
£ 4 A* 1 * 
2 5611 $f N 
. e 
A > 1 ww 24 
* uk ts 1. 
- + o . is. 
4 q 
* 
* 


— — — 


P 
EY 2 


118 4-52. 


 Jefted, I cannot take termi becauſe the Pond (ihich is the gronnd r dhe — 2 
5 not a liquid d igement for a preciſe ſum, rar Yt pay 16,000;merks een and er: - FO 
8 " koning: how much f the pri truly reſting; that Coumt mult firſt precced. Anſwered, — TY 
There is a vey prefixed /betwixt and which he was td have cem tod, which . "= 5 5 
1 and ſo the whole ſum muſt be preſumed as \reſting-.” The Lords found this could = e 
_ Mop che dak ing a rerim in the reduction; but it wobld have ho effect till he count and 1 
8 | reckoning were finiſhed, if the defender offered ro prove the ſum was ſatisfied in Whale e - 8 
Ai Part, oraved to count and reckoh thereanent; uc dhe inhibirjon/ would fhliſt-as - Þ8 
= 10 ud be found; . ad the event of the er eee e 3 
Taler and to pey dh [balance in enn: But The 5 
dumage to him that his right would be reduced, and laid chad by z 15 ol 
oe bond fabliſted, andes ot diminiſhed by The: Jofaicanions ales ce en, ICY 
A 5. 4695 . Philiphaigh rep borred We bn of fulpoſi jon give n in dy George Mac- . OO 
Roſebbiph aged Si 8 Scot of Har 3 ken out àgaiuſt 5 —— 
be n the /Jeptver of Parſiament, ordaining him to reftore the I. 15 Sterling of inegilted | „ 
3 s deceas d Sit Ge rge Mackenzie, „his father, impoſed apon Harden in the late times. Ds Mm 
3 ie. his Lady would not come to church. »The'teaſon was, that he being a pupil — - 
9 Fears of age,” both the common Hu- and that of- all nations excemed him from being im? = ©" 
Ne tor his 8 Ne eee being penal; a pupil who is not doli caparx en. 8 
5 ncur it during cumtinhes till 4; and if this were allowed, chen 3 
5 3 ny. 072 their pupils be incarcerate, chat by 5 5 
| reed ; 2 dif gere . dr oe . | „ Foes 8 — 
So ed 0 bases k Hin "origi Faß illarity: Ae oil — _ 
"Parliament, they made it alternative, that they ſiſted e ape al brow upilla- . x - 
3 85 A, 'of the fitting: 'of the next Seſſion of Parliament, which of them firſt ee * + i 
they might d eduſa copnita, they ordained the time of his birth and ans oe i , 
pre den that it might be known when this ſiſt rus, +) by his attaining the age of 14 85 „ 
Bob if the Parliament ſhould happen to ſit before that time, then they were to appiy to 1 „ 
to ſtop caption againſt him during that time, wherein all b laws gave him a perſonal privilege, | ; £ __ 
_ off the accbunts föreſald, as alſo that the education of youth might not be impeded. See | 
dhe caſe recorded by Haddington, and bu June 1624, Scarlet contra Somers . == +, + 
_ where the Lords, on ſundry ſpecialities, ſtopria caption againſt a gr pg e paſt ell „ 
aud that for ee of e but prejudice of Alother cents. 185 5 _ 
December 6. 16 5 Crocerig reported Robert and William Elhots of, 1 an 1 
Piehet contra ohn Riddle of Hayning, who had firſt obtained a deereet of the 3 9 
__ *ommiſſion, finding bond of cautionry to preſent Elliot, under che pain of :5000 merks, 1 
_ forfeited; for not Producing him to anſwer to an indictment of theft, and two decreets of the 5 — 2 
© Seſlion confirmatory of the border-decreet z which ſce at large deduced by Stair, in his de- = 
__ Uifions;” 25th February 1681. Reduction having: been'raiſed-of -thir ſentences. by Elliots, .- 1 
_ there io firſt a'decreet reductiye thereof woe rs he and that being ſuſpended, a decreet” f 


2 "4/8 Rog I 8 ' 
1—— — 2 —— _ — — 


> 


obtained by E yning laboured under an defect? Fot It it "could: not 
ed, then there was no-accels 2 canvaſs his prier ſentences, and chen licies- ſhould 
vet che ne regulations 2695, it could go nd farther. than ugly 1 Tedreſs x 

prejudice by that +nullicy: The Lords gave interlocutors;on thir points, vz. That i 

"—_ uus not pal by chir Elliors, bur by Charles ere 

behalf of Sit Giwert Elliot of Szobs, th. ir cautioner, WhO had 

relief, to ſeek repeticion of the e 

3 


1 here 5 4 j rr 255 "i nigh . 


ing 85 ti could vor be . 


= mas, 


9 (4 4 
* %* 2 FEE 
4 * 


ol 


4 Fo 


r 


52 8 5 00 ng * * 
4 
s” * G % 


+ 3 


_ "which aid not — Sener un, 
ing fame on the procyrati ory 
0 m tothe allou⁰e intre 


a Dew ar | | 
þ 1 C6 4 . 4 
1 * * " 
; | : 


* 


* 


i 


not's fight on che 


or in, che ese af \rwo.g 
| of deolarator. 'F 


Fear n * 
25 "Ie Ds at | "$6 * 8 187 gy CS Be 85 5 Ty 35 17 Vi i 3s #1 HA 157. 8 7.5 


and: alled and ebe Patton's deſtination, iber de had loſt rhe- ame, 
nf 46 of: Parl. 2689, a ds; Patrons were: bound to make ihe 
yeayly, whichhe had mot done; bur ſuffored 4 years to nun on hefage ; 
, By thedare act 1690. aboliſhing ee he is no 
e 'Lidrds/found, fince he was mot interpe | 


p enen 
bot had made-therfirſt | ication himſelf, ER 
in the p de aue half of / the bridge ins within tba 


a real burden 2 all: vacant ſtipenda, 


© TE ont "0h PR If == 
" ere for kn en everiorare za | 


p in as cite Aud. 
4 * 3 5 i; a \ | : | { 990 
2 + - "Fr - 1 „ 2. 128 7 aq J ; 7 
TL . 0 * F opt ; '7 as” no 71 1 1 bi . . #72 8 io „. #5 z 1 "I * . . 5 = i oF YA * 3 5 A & & 2 
e e e 613 e ee, „ Bb td ie 
; N X a CORO DO . ; 133 £7 as : oy 85 23 ö 1 4 ; *% * c : * 
” ets N n F N Web? { 4 7 A 1 s 4 


0 


. aa tf I Y a „ * — * - _ 
ra 6 Pe - 468; RA wes era LAN . * * Wen W 
Th „ A 4 8 R 1 4 ne * th $$ 9 * , tht ans Tray od 
4 N . G 5 e RIGS * * 2 * a 
LEE o * * * * 8 Y . 0 KL. ; * 
Y RB a 1 # + © Fe. 4 5 p ! 3 : Wen 4 
Wes. of Be JI 3 s 893 : x 7 2 F 
: £ F 1 : #1 / * 8 £ . 
3 5 : 4 r 3 So 
f * [4 ry 4 4 "*%. \ 4 * * 3 "I ' 
— bed ' * * - * 
5 % 
8 7 8 5 
TY 


af, . > 335 


2 42 270 88 


— 4 it was hrs a free co 4 act of: the e belt was ſufficient 
do prove by witneſſes that ĩt was in a god condition at the beginning af the vacancy: An i „„ 
| points 4 viſitation by tradeſmen hoje kris will now require 105 e as ſuffeie nt * 55 
 manlougic was chen. . (NY 9 e N r ECINESF 8 #71 1-35 008 wa . ASE i 1 85 N 25 3 

December 10. 1695. A bill being given in by Ae Hotiſton, bt SirWilliom Maxwell 1 
| ef dorech, complaining ac tho hethad:baught: Sir:Godfrey MacKulloch's lands at aroup;: Ip £0 117 — 
and that he vas one of the preferable; creditors for I. 2οο, yet he refuſed to pay Him, un Hl 

pretenc that he had not got. a fufficient'p rogroſs ofthe: rigkts and evidents af the _ 7 5 ; OY 
 _ to him. The Lords canſidering Wee e caſe; concerning the Whole — 5 
. y roups, they deſired to hear it in their o preſtnes; und accordingly: Fe 
heing debated this ay, the incon teniendies on beth Hands becurred tothe 1 e-wtl 3 „ 
man iauld be com „„ = — 


8 5 is * - * ber „ bt adn fx ? - * 1 5 N 72 1 DEE SIE . x 1 * 209” y 1 , CY Fo 4; 17 WW. 
| "oF 53 1 A Ne 8 Fe , © 8 4 8 N : [ . ' f 4 57 Es ol SR 28 29 £ | a 3 Fa. 
By 5 3 4 þ W oy N 4 PEG. oof „ ' PI vg won * . „ 

5 6 «A X : ; ; ; * 0 x * . o "* — 5 f E 18 
4. = a. - - o A * * = = 
4 : Es, a x 4] ; \ R 8 4 s : | 
* * 4 * Ne ' XY Sy the 2 1 2 Ht» Pr gd * p 1 , 0 / , 
5 TINS AE rr * at |.» 84 n 1 
2 , 4 ' p f | # * 
$6 Y g 0 43 Wat : 
5 Wer, . fu WET > , % 8 29 3 
1 1 ; : * | * ** : 7 J 
. 75 r 046 g * FC 3 3% „ 
7 * 1. * # N N Þ at be , - . Ne, N 
* - * = p * : p L * 
FF * Y 5 2 
* 1 Y * 
4 4 £ * _ 
> 7 . 5 


1 
© 


pelled to pay/a full and adequate price far lands where he gets 
wWiits af the ſame, and there may be better rights on the eſtate than what:4 
Dee ſo on the other ide; neither the ct of Parl. 168 1; anent- duch 2oups,! * N 1 
"Nw hoy tile in; bags. 17 2 -canceived;;;: obli ge. the creditotso to give S the buyer) + = 1 
0 cheſt; but he ge me ſatisfackion as pow the debtar's / right before e 44 1 . 
0] ers eee and he alla receives the creditors warrandicr eſfeiring to their fam 2 55 4 
\ aligned; | tho that may turn irreſponſal and-jinfufficient;:+ On the other hand, a bank - 55 4 1 
„ el, purpoſe to obſttuct the ſale of his lands may ahſt ract and abſedudo his Writs in, füch 3 
treter ha are ſtrangets to him) m not know wfiere td ſeck them. 
—— bnyer.. . the ereditors od 
3 e e cede the polleſſon; rc D N 

ſtanc p 80 — 


ing p — ikke: ;with, an py 4s na w1 fit * 8 
* ee een ere er ing itte 2 diviſion of the land „ 0 . ; 
. E dhe ctrditors, (which is very hard to eee poſe id ta new Aale er = 
"=> A mu & al, becauſe of the amen and defect of the pr graſs ; after abend dank opti. by: © ä 
4 bg freria iſcover Where oh rits u migh 6:4 ne 8 3 2 - 


h keep — of che lands ps Eating hs! 2 bueif de would: 
8 nounce, me check tfiat he do it: re integra; paying the annualrents of the 
gy price ne ee and.ar bar counting for the rent of the lands, which: ordinarily i „% 
rice nie whole matter the Lords deſired info | 5 45 
n made a general rule in this caſ !] 
ported Aliſon Gourlay and Mach orran. .ngainſt 
T having alunented aer had an eſtate aliunde, and ſo not ex pietata. 
prog alter wh Sor purſue his neareſt of kin;: befare-the. Commiſlaries 5 
10 N conſtitute the debt; and probation being led, ber oath is taken 
— hd ; and/on. this the heir is purſued, for affectiag che heritage. Auſwered, Fhat he 
bee ue debt. po whieh nho:ddamegeFangnician was opponed. Replied, He was nat Kalle! 
thereto, was a known maxim, quod res; inter. alios alte alteri nan praæjudicant; and 1 
ntereſt muſt be called. ſeeing l might have proponed defences agaluſt ibe 
gebt, eee exccutor either knew not, or by colluſiqꝝ neglected. -Duplied,.: There: 8 e 
1 "ARR decreets:of cognitions and by the cuſtom; of the Commiſſariot. none were the con- 
tradickors in ſuch proceſſes but the neareſt of kin. The Lords found che deſigu of theſe acti- 
— ipally to affect the moveables, and therefore none but ſuch as would be executors. 
Axe in uſe to be called: But if it were ſtretched againſt the heir, he behoved to be alſo cn 
vecnedg and cherefore ſuſtained: this decreet of cognition. againſt the heir, tanſaam 
AUellus only, that he might be heard on his defences againſt the conſtitution of the debt. 
Eodem die. Whitelaw reported John Chancellor Bailie of Edinburgh, donatar to James 5 
Alton s eſcheat, againſt Sarah Wilſon, wife to the ſaid James, competing for a ſum due by . 
one Boſwel, taken to her father and mother in liferent and her in fee; which fee the dona 
© ras contended that it accreſced to her huſband jure mariti, and-conſequemily: fell under his e- 
ſcheat. Anſevered, The ſum lent was neyer the Rebel's but the wife's) father 's 3 and the: am | 
of payment being his deceaſe, and that exiſting before the Rebellion, it thereby became heri - 
date gt fiſcum et maritum, and ſo no more could fall under he huſband's eſcheat but 
the annualrents ante matrimonio; and the wife only bruiked the fee by a clauſe; of ſubſti⸗- 
tution. Which the Lords accordingly ſound, and preferred the wife. The donatar alſo con- 
ended, that 1000 merks, payable by the father · in · law to the ſaid James Alſton the Rebel, 
at kis-deccaſe,, fell under the compaſs of his gift of eſcheat. Anſwered, His father · in: lav 
had paid it to him two years before his: deceaſe, as appears by the diſcharge produced. Replied, 
That anticipation was collufive, and done induſtriouſly to prejudge his creditors. Duplied, 
« This "porn corre —_ eee * favours. of wy ny __ wnaunce the — 
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9 hen pitta. x Kat Parks ca 8 88 OHA one 1 "IRON 3 
© grant on bench ro OS ha his ereditors. Auſeveredy, This clauſe cannot extend to diſcharges = 
Sk debts g tor debeges, ee eee try what < condition their credicor is in; = 
S = non reſert whether he'be ar the horn. or not, unleſs it be arreſted in their hands, or. other. 
3 wie affected with; dingenee. The Bords found the payment Wartamable and lawful, and 
” _, repelled the donate aim hen he alledred: this tranſaction was. null by the act of Parl. 
10᷑062½% Mr. Aiſton being, the time-obithe diſcharge, bankrupt. inſwured, They offered 10 
1 bid he Was then a trading Rerchant, and there was a correſpondence then running 
„deen eh ane aer a i [The Lords, im reſpect of che great favour of liberation, 
tui en ene ener ant ne was then habit and repbte in a ſufficient ſołvent condition. 
n Pheſdo reported Alexander Blair of Oorbs, Sa. againſt. Thomas Auſtin and 173 
1 dhe Hoſpical of Perth. Agnes Blair; by ber bontröct wick Auſtin, had power at her death 
do diſposes legate'op aſſign 100 merke, as thei pleaſed. In her ge Raffi, theadigns t A- 
5 E Be: and: others, reſebving the wer of 100 merkt for her funerals 12Afterwards, 
on ber death{bed, the makes s 2divighr/of  rhisnoiAuftin, bex>buſband's children, and 200 
'  . eres uf iv cothe poor ok the Hoſpital of Perth. Thie rde en, Wen object- 
8 5 2 the 2d, char the faculry-reſerved:ts her bore n pow˖ er to diſpoſ & at hendeathy as theirs 
; ie he Lords repelled/this as importing u ower any time e her death Fhen . 
rr thecauſe:iobore:the wortlegore,:andeſo:might be 
_ © revoked the adle Anſwered,” The fe worde of ſtile Were n ade ee ere = 
whereby: made them ber irrevocable» ceſſionots and Lon -EXCEpte: : 
R wirwepriofimannegulomtinirofh ee The Lond fou 


6!!! n duc 
3 1621, Þ being an anterior creditor by th,j,uMarratidioe of the a 
1 wach albeit they were both luorative and gratuitos aſſignat io 


| . Ys neys offered dnte to ſuffer the: FHoſpital to be preferred for aeg male 3 e To 

B 5 fare de lands would not permit them to reſile from thut c len 2 — e 

4 .% them -q OO /2004merks.;.*/ FP 10 M17 cs SHLD. in ea N * 81 ADE 1 l 5 4 15 
dun an, PheſdoireportedCatharine Brown and Doctor Wihiam Lander ; 

i} 5 0 A at inſt Mr. Walter Bande H Whitelaw! Crawfurd of Ferguſhill, a8 aſſigney to > 

# e lamilron,. daughter to „„ theſe lands of Whitslaw foro the behoof | 

3 1 hile Mr. Arthur Hamilton Adv „ firſt huſband to the ſajd ee eee x 

q | themen purfainjy' reduetion and i —— rights of theſe lands, 

I - .._ _ .obtaineda:cerrification of which Mir. Walter 2 eee papers) raiſec a ro. | . 
1 '- duction on 8 or g nullities for opening the ſuid detreer; whiuh 3 
=_— Lords repelled vie ficſt, vl. Thatethe Maſter of Scairs Was 

. . ing ia dite deureet, whereas at che time of ee Fug glitt, x Land a a 
i of the Sefliony-fortit- was made chat he was an nde com ee in the catiſe 

A tie time of the! eſt. dabate, tho he was advanced ere it came to 4 ſentence. Tbey alſo re · 

pelled che 2d-nullity;/ that the certiſibłat on hors date: in June 1688, and yet thore were ſe- 

Voeral bills and deliveramees on debate poſterior thereto, till February 1690; for they conſi- 
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s * % 
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dered chat theſe only adhering to che former deereer;. wich ſomo-qualities or! x 
it hach been the practice of the Clerks (cho it might deſerue ſome regulation 
„ the date Whereon it as firſt pronaunced : Bur found: if there had been any new production 
made after che firſt date, and debates, reports or aviſundums with the! ſame; then the wrong 
date would import a nullity. Vet' this, by che new article of the regulations, ratified hy the 
Hingein reg, dan extend no farther for opening xhis de rect of certification than to purge che 
Vu prejudies ariſing to him by: that nullty, eee being made fable in two years rent 
doi lands by the interval between the antedate andi the true time ãt was ordered to be ex- 
© erated} which the Lords bw 0 afſoi]zi 
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REY ie him from, and then repell the nullity ſimply. As 
„„ - wit. 24; That the active title „being only an adjudication without an infeftment, was not 
ſuficient to call for prochue ti on ef his rights who ſtood infeft ? They repelled it, becauſe it 
Vas ny competent to have been propened in initiv/litis;- The Lobds alſo Wehen be 4th 
” _—_  realonofreduction;{.that the certification made no mention of a 2d term aſſigned. The Lords 
= _ remombered'they had not ſuſtained this as a nullity in the reduction purſued by Straiton of 
A - LawriflonagainitiAlexander Ar buthnot of Knox, the laſt winter Seſſion: And: that here in 
=_ ai gelt veritas there were two acts aſſigning two terms produced, et plus valet quod agitur, 
=_ E ; and if a Clerk thro! miſtake give out a wrong decreet, he may, conform to the true 
1 Warrants, reQify it in a ſecond extruct. The gth nuſlity was not regarded by the Lords, that 
3 * certification granted ran in general terms againſt all writs granted to the defender, with- 


e out bearing « of or .concerning theſe-lands,” and ſo was null, being ſententia lata fine certa 
aaa en et genre; for the Lords thought it was ſufficiently reſtvicted ſecun- 

6 Ann fubjeom materiam by the title, the particular wirits called for, and the preceding clauſes, 
8 . Proceed i le ierprotation-of on 9 e Fans on nene of ion 
4 jon 
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88 HON, Ge. 
ion was alſe repelled, that the defender had offered ſome papers to ſtop the certification, Wick 
1 were refuſed; for che. Lords found the inftrument produced not probative againſt. the Clerk. „ ye: 
The Lords demurted more on che Ich nulliey, that he had taken out. a general certification, 
OY d yet, by a receipt under Mr. Arthur Hamikon's hand to Mr: William Thomfon Writer, 3 
peared he had bortewed up ſome of the writs himſelf, and then bad them in his own hand. For 
the Lords found the certification capld not milicate nor take eflect againſt any ſuch writs as 
Were then in his cüſtody, but that it was yet intire to Mir, Walter Burnſide, the defender, to 
found what defences he pleaſed ontheſe writs, The 8ch objection was, that chepurlyer'sdiligence - 
. proceeded on a bond granted by Elizabeth Hamilton ante marrivionio,without Captain Holms 
Der huſband's eonſent, or proving de was dead; in prezudics of the defender whoderives right 
from her faid husband: This the Lords repelledas competent aud omitted, unleſs it wWas omitted to 
de pröponed dehitb Kempare; for it was alledged,: chat it was truly proponed, but had received no ank [ 
wer, being neither ſuſtained nor repelled; whereas many/alledgeancesreceive nodiftiact interlo- f, 
center; being paſt over as deſerving no ſeparate anſwer,. and looked upon by theLords as frivo © © 


wos. The och point was, that however the-certification-might Qrike agzintt the defender's 
Ahe he bad from: the Hamilions. of 'Samuclftown, from whom ehe purſuers .derived. their 
|  gights; yet it Could never reach to cut off the defender's rights he had from the Whitelaws 
e that Ik, or any othef diſtinct authors. It was contended that one having „„ 
| Hands had intereſt to remove all impediments ſtanding inf hs way of bruikdug und pofſeing , 
| theſe lands, whoever be the author of che rights called for. The Lords, for their _ 
| Aurther clearing, deſired eo heat this point wore: fully: debated. in preſence, before they ſhauld 
| '  _procerdto-aderilion, becauſe bn was a general; caſe ; and certifcations are: repuce odious 
dm law, & raplenie oft oceg to reponie parties leled againit the ſame; tho on the other 
Rand, it is che ſeeurity and inte reſt of the people, ne! lites Sons. immurtalet, and l. 13. C. dei 


1 * 


-  ſetsa period both ro civil and criminal actions; tlie firſt te be determined in three years ö; 
and the laſt in two: Which pleads that cerrifications are hoth equit able and neceſſary. 
Duoscenber 12/1695; | Merfmgton reported Major Woed aud the Laird of Spot againſtt 
= = My; WillamGordan, Advocate; who being purſued for 1000 merks, propones compenſ a ll 


= 
* 


, r , 43 . 5 
SE 412% 4 . 3 
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tion, that you Major Wood, by your bond of relief, was bound to free Mungo Wo r 
uncle, and my father in- aw of an equivalent debt, and which Mungo being forced to pay, 
| _  aflipned to the ſaid Mr. Wilkam. Objecked, mo, That he produced no aſſignation to the *, * | 
dab, but only a fimple diſcharge, Which could only extinguiſn the debt, but never 
produce an action or ground of compenſation. "Anſwered, Some creditors are ſo ſerupulous. | 
© . they/willnot gragt an aſſignation, and to which- they cannot he forced by law; but a dif- | 1 
| | charge to a cautionet operates the ſame effect quaad his relief, that an aſſignation would do. "ul 
except as to a ſummar charge and preſent execution. The Lords repelled the objection in re- 
ppecd of the anſwer. The 2d defehce was, that poſterior to the bond of relief, he had ob- | 
 _ _ "rained a general diſcharge from Mungo Wood, on the back of à bond for L. 340 Scots, 
not only diſchargiag that particular ſum, but alfo all preceeding demands, which: muſt- 'mecel- | © 7 
| - .;farily- comprehend this debt; and that the Lords, in the caſe of Forbes againſt Gordon ß 
Blelack ſupra, had ſuſtained ſuch a general diſcharge to cut off all preceedings. Anjwerta, 8 
TDauat theſe words, © of all precerding demands, could never extend to comprehend; a bond 
pf relief for a ſum much greater than the particular ſum diſcharged, eſpecially ſeeing it was not - 3-3. 
|  . - after a {tated count and reckoning (as that of Blelack's was,) and that it appeared there was ll 
aAcutrent trade and correſpondence between the Major and his uncle, which might be the 
meaning why theſe words © of prior demands” were inſert; and in the caſe of Law and Baird a- 
 - . fupra, the Lords would not allow a renunciation, tho in moſt comprehenſive terms, to go be - 1 
- yond'the compriſing therein narrated. See Dury 14th Feb: 1639, and 24th Feb. 1636. The 
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Lords repelled alſo the ſecond defence, and found this general clauſe could not extend to a bond 
bk relief, unleſs he could prove it was deductum in computo, and expreſsly treated and com- 
muned on at the time. As to the firſt point, the Romans allowed their cautioners, beſides 
the erceptio ordinis et diſcuſſionis, likewiſe beneficium aftionum cedendarum; as to which our pra- 
einher aten o' fall eee, ore Pe TR tos HTO 
Diadem die. Anſtruther reported the Counteſs Dowager of Home againſt the Earl of 
Home, being a declarator that he had forfeited the benefit of the contract | whereby me: +: 
had reſtricted her jointure of 5000 merks per annum to 3000 merks, with this irritancy, that 
li ſhe were not punctually- paid within 30 days after the term, ſhe. had liberty to recur for 


+ * 


the whole 5000 merks, and he ſhould be perſonally bound for the ſame, and that he had for 
ſeveral terms bygone incurred the failzie. - Auſwered, He had by way of inſtrument offered 
it within a few days after the term prefixed, and ſhe refuſed to accept it, leſt it ſhould have 
deen conſtrued a paſſing from the irritancy, but that one term ſhe/poinded. the money offer- _ 
dad, and that he was ready to pay her bygone terms, and aſſign her a locality for the future; 
_  *+. and all theſe irritancies were always purgeable at the barr, as had been oft found, and par- 
uaͤcularly on the 25th of Febrpary 1692, between David Burner and Mr. Alexander. John- 
ſton, The Lords conſidered that pactbum legis commiſſorie in pignoribus was odious and unfa - 
vourable; but Ladies annuities being alimentary, and ſeeing liferenters get little truſt, they 
„ „ ERIE. |, ook Were IP . were 
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nere not ſox;/andif the Earl. had beep perſonally liable for, the - whole: 5090 werks por o 
his contract, and ſhe had er grazie reſtricted it, ſhe might hae adjected what condition de 
” _ . pleaſed in her own favours; and it behgved to be preeiſeſy e in zermms-ſpecificis obſet ved, 
not previouſly bound, but in contemplation of 2000 merks of abatement, entered into a tran- 
action With ber, ratifying her right, and cammunicating his en, Which vas the ſtronger. 
of the two this was'a clearyynallogma; md:ithe:contrattus innominatus, 60 ut facigi, ſo that if 
the Lady craveto return to the OI 5οο⁰ merks, he may:alſo.crave to be in his own place 
zs he was before the contract, Whereby he could reduce her right, except in ſo far as he cod 
"+ . beprencaken om the neu ack df Pürliament 169 for obuiating the fraucge at gpparent heirs; =» 
c.̃.uerefore the Lords found the-failzie purgeable at the bart, ant gave him to the fiyſt of Ja-. 


” 
4 % 
: * — 


. © days the ufd have right to the whole 5009 merks by year; and found that unleſs he paid 


and they ſhould not hereafter be purgeable at the bar, ta prevent his ſuſpending of new for 
ſübſequent terms as they fell due And. finding the termiy failzies af L. 40 below ber true 
' - - expence/ſhe-had been put to, they, modißed 50 merke againit, the Far kor the bygone 
damages andexpences he had put her to in this purſuit, and by Ming out of her. money for 
777 ) d... , dil 
Dietemben 13+ 1695. The Lords decided the cauſe of the Magiſtrates. of Glaſgow against 
| their Writers (mentioned 21 Nov. 159 f) aftet a hearing in preſence ; and found none of 


the acts of Parliament founded upon could- reach che Writets, neither under the words of 


o 


wo 


 rraffic; "merchandiſe and change, in the firſt act there cited, nor of. reats and beldings within 
| - burghsinthezdact;and thay con/uetudo being aptima lexum inter pres, none of the rohalburrougbs 
had ever ſtented them till now, which ſufficiently. inſtructed theſe, acts wWere not deſigned to 
comprehend chem, and ſo were never in vinidi obſenvantia, bin in deſnetude guaau them, tho. 
| ©, * they had expreſſed them, as they did not, But in regard the Town alledged that the Writers 
| - prentices-19/ofa@oby ſerving. their prenciceſbips, became burgeſſes of Glasow, aud gor their 
FTresdom under that reduplication as having ſer ded Writers; The Lords thought this might be 
a2 ground whereon to make them able ; but without a preſent determination of the reſevan- 
| * <y, allowed rb bariom of che;quitom. before anſwer ; and did not findit fufficient. that ſome o 
| Them were made burgeſſes, unleſs it were proyen that they got it as a right due to them by the 
- production of the diſchatge of their indentures; and that by che conſtitution of the burgh, the, 
/... VVddd— !. „ all 
Dad die. The competition between che perſonal creditors, of Mr. James Hunter of 
= 5 J | Muirhouſe, and Mr. Brute and others | who ſtood: infeft, Was F eported,: 1 he reaſon 0 | 
 . reduction agkinſt the real rights was, that their ſaſines being taken on heritable bonds con- 

_ -- taining precepts of ſaſine, the infeftment was not taken till a few days before Mr, James's 
death, When he was not only notourly: bankrupt, and bis debts had emerged, and he was 
chacged wich horning; but was after they Knew he was broke, and ſo were participes 
|  _- fraudis; and after which knowledge they could do nothing to impede the perſonal credi- 
cd tors from goming in pari paſſu with chem; Anſwered, They did nothing but {bs vigilare, and 
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mais condition is not to be conſidered as it ſtood the time of raking the ſaſine, but initium 
negotii oft ſpeltandum, when 1 lent my money, and got his bond bearing infeftment, at 
Which time he 5 


being under no ſuſpicion, I might perfect my ſecurity, when I pleaſed, he be- 
ing dlenudded 46 ante; and I cool no gratification or yoluntar deed from him after his bank- 
rruptey; ſeeing parties may ut jure ſuo quandocungue and tho the act of Parl. 1617 or» 
aauins ſaſines to be regiſtrate within 60 days after their taking, yet it limits no time for 
- - - taking faſine after the granting the precept. The Lords would not proceed to determine 
ttzis day; becauſe three of the Lords being creditors, there Was not à ſufficient guorum; 
pet they ſignified their judgment ſo far that they did not think the reaſon of reduction re- 
ſlevant, as our law yet itood, but that the real creditors behqved. to be preferred; and it is 
 - _ obvious in the caſe of an inhibition, that it cannot reduce anterior abligements, unleſs the 
meets of the affio Pauliana, for reſcinding fraudulent deeds, be ſtronger than it. Vide. this 
> + - caſe, decided 7 16th Dec. 1 696 3 5 . N AY emo 


% 
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December 47-1695. The Lords adviſed the debate between the adminiſtrators of Her- 
_-riat's Hoſpital and Robert Hepburn of Bearford, anent the mortified annualrents acclaimed 
_ _ourof his tenement in Edinburgh, called the Black-turnpiks.., On the 29th of Dec. 1691, the 
Lords had found, that Bearford's and his authors preſcription and immemorial; poſſeſſion 
Without iaterruption, both prior to the act introducing preſcription in 1617, and ſince the 
ſame could not defend him, becauſe the Hoſpital conſiſting of minors, (as all orpbanotro- 
dpa) preſcript ion could not run againſt them; and which deciſion is recorded in Stair's 
let, tit. of preſcription. 5 18. The Lords having heard them at great length on their 
mutual reaſons of reduction againſt one angther's rights ſuch as that the Hoſpital's morti- 
nlication was a non babente poteſtalem, no right being ſhown in the Biſhop,; the mortifier, 
OO P ny of ng a i Ro Dora 
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fp e artains to. be:Earl ;. ſo this may n of minots, _ would:cer- | 
Fein he e che bepefir. chereof. On the other; hand, it was urged, how inſecure this would 


3 = "iy eee The Lords adviſed the 
Thomas, Kennedy, and Robert Blac wWogdy mentiohed-,6th;Feb; 1695-:;. The Earl being 
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nal, and never perfeQted, 


and related only to à part of the lande And n ide becher hand, 
i s objected again 


en helpjapd, ſtaple, which tho a, manner of conveyance . within; Burgh, ;- yet give, ho 

right, without produQion'of their warrants, 28 had been-frequently decided, and particu- 
"i 2th June b LM Mitchel, again Coways and; Lab kebeibey ee levine, againlt = 
_ 'Corſer.,, :Vhe Lords: thinking both their, rights defective, ſhunned to determine thereon, 
but teeurred to the. fic{t;poink anent the preſcription ; and; after conſidering. the act of Pail. 


461k they found ſufficient; ground to] repone Begrford againſt the former: -interlocutor, Dy 


Her IFN: 8 vet no cling} definitive {entenes 1 in the gaſe 40 make a res judicaia; M 
exception of minority contained in that act as ſufficient zo-clide! preſcription, was 

be that Ries of minority that run out and terminated at. the age of 2 1, Which Was not 
 Herfjor's Hoſpiral's cafe ; that never e IIthe boys being always turned out at their ape of 
16. and it s a ſucceſſian af perperual minors: And found the Hoſpital not within the e- 
en of che act of Patliam 2 which is Hritai juris nor to be extended, eſprcially to cu. 
 infolets; thei rand therefore preferred Bearford on the bead of preſeription un- 

y upon intertuptions within the laft. 40 yeats. The caſe was 

des; for inſtances wers given in bebalf. « the Hospital of per- 
et HC aas would have the benefit of the exception i in the. act ok 
e dying at 21, and leavigsg x boy of a month old, and le 


2 minelities, and 
the grand preſeriptien. 


harp ing at a0, may leave an ther infant, and ſo for,many! generations, and yet-x 
- Fowl: all-baxe the-de a * 


fençe of minority. Ther title ofathe Lord Jedburg! s envilica: to 
the eldeſt fon of the Earls of; Lothian; and! ſleeps v. wile: that does: pot-exiſt, and ſo ſo%n 


mmerct and tranſactions with ſuch. Hoſpitels, and deſtroy: property; and at 
-if-they were: infeft in ward⸗ lands, they would-be in perpetual ward, which were 
abſurd and -prejudicial, to the Haſpital's iptereſt; and in France, where they have: fuch ' 


n ; Bearford, that heiptoduced, nothing but unconnected. 1 abal. 5 
en progreſſas from the, Robiſons and the Crightons z and at beſt. hey were onhy Janes . 15 


* 


foundations, called Mia;/on-Dieu des: enfans trovivez,. being Hoſpitals of foundlings, tho mi- 1 


Mors, yet their 4 


yers· ohſerve they have not the privilege of minority 


point debated between the Earl of Caſſilis and Sir 


ired:c0-receive them as bis vaſfals offered to pay the; price, and take theſe lands to 


_ conform to the power granted to over: lords by the 36 ch act of Parliament 1469, 


 andiwhich: is the retrafus feudalis ſeu dominieus . by the feudal law. - Anſwered; 
That holds in lands appriſed or adjudged during che curreney of the legal“ But adjudica- 
tions by roups being a new remedy. introduced by our law in favours of creditors: neither 
esch of Parliament 168 U, nor the ſabſequent ſtatutes, allow. any ſuch reyerſion to ſupe- 
riots; but, on the contrary, declare the right ſhall irredeemably be the buyer's, elſe this 
excellent ſecurity. might; be, wholly evacuated; for a ſuperior might pick out a room hold- 


ing of himſelf,” without which the eſt of the eſtate would be much leſs vendible, and 0 
| _ diſcourage: all from buying at raups where, any part of the bankrupt's lands were holden of 
= WE 3 and, as the ſuperior. has no intereſt to redeem, adjudications on obligements ad. 


Faun praſt andum, or to compleat diſpoſitions, ſo 3 can he have any here. epd 
Theſe new ſtatutes are very compatible with the ſuperior's intereſt; neither do they abro- 
gate his right founded on the old law; and the inconveniencies.may be ſalved- The Lords 
_ unanimouſly; found the ſaperior's right of redeeming took. no place in war re The -_ - 
robes; or extraordinary Lords, voted for the ſuperior. 

December 19. 1696. In the action purſued by John Doull. Bt dabad: Les Bebe 1 
Fr Leſlie, againſt Sir John Home of Blackader, for payment of a tack · duty of ſome 
lands in Eaſt · Niſbet, in the Merle; for which Sir John's. father became cautioner to the 
2 Lauehlan, as Chamberlain to that eſtate. The defence Was on the quinquennial pre- 
ſeription, introduced by the act of Parliament 1669. Anſwered, He was in the e e 
of that act, being a ſpecial writ guad the crop 1666, and pteceedings, 
- whereof the terms of payment were paſt the time he became cautioner; and the Lords 
8 found ſo, and the act being extracted accordingly, he could not be heard how to 
_ reclaim-againſt the ſame. | Let the Lords remembering they had often reconſidered inter 
blocutors tho' extracted; and in the caſe of Gray of Balgony againſt Irvine of Cairufield, 
the laſt winter Seſſion, the Lords were clear, if it had been only an act, they would have. 
reviewed the grounds of that protutory; but being found a decreet, the review was pre- 
cluded: So here the Lords finding this to be allenarly an interloeutor, they reponed Black 
adler againſt the ſame; and, by a ſecond vote, ſuſtained this defence as ſufficient to aſſoilzie 
him, ar his bond was only an acceſſory additional and cautionary obligation to cauſe the 
tenant pay tanguam ex promiſſor, and ſo any exception defending the tenant was competent to him; 
but if the principal tenant were purſued, or his repreſentatives, they. would have this unanſwer- 


| , able defence, that they were not conveened within five years 155 removal from the land, aud 
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a "dearly! have excluded this annudlrent;;; and much more when t 
f . conveyed to Glenfarquliar- and L | 


£ Wm 2 the annedrenty 99 4 9 Na ee were incompatible with- his rights of 
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22275 e as 2 . ® FR Fr 4 1 EE O'S 16 1 
alloiljed Blackader; ny 1.70 wh 8585 1 A Rk a dir wes ot ih B, 3/3 bs 1 i 
Folen ie. In the Laien at de aultanee of John Bal tyne 
1 Glennae,. mentioned qthcarrent;/ a new alledgeunee was 


d lor ago "rhe 


2 32 that the minor could not have the benefit of the brocard, W he were ſer ved a8 i in- : 
ft; and for this be-urged the original ſtatute out a Nai Mijeftat.' libs 37 ap, 32. and 

"Carltairs, 
—- the Lords found an apparent heir not ſerved had no tight #6 proponè this; and char | 


a recent deciſionimarked;by-Prefidenc Falconer; aoth Nov. 468g, 


e, in his lar Praftiques, it. de minorilus, obetved that proceſs of redeten hd | 
was ſuſtained, at the Earl of Morten and Lord Dalkeith's inſtanee againſt Queen 2 


F, Telte;3 aUGaWerefore ſertnd, "amtil bay Were mo 
. informed in the caſe. 95 44 + . 855 N 1 LT) 447 8 18. TY F-16747 1 T4 4 SEL Ss pn 1 ces Ob 
December 0. 1695. The Lords re-utaiſcd the dice horas: Helen ien, Lady Ba 


N then found the baſs infeftment.. alldently clad with | 

hn Falconer's paping two years b, and taking allt 

| equivalent te a diſcharge, be being heriror and p Polke lor 0 the fades 1 
{ ear Many lee sda 6 


pr _ ee ahh pr 
perſon; and. which, if they had” belonged 8 ike party, in 4 


Tot, that gn 


” = 


cheit former interlocutor, and found the afſignar 


4 "this ſervitude 


ient 26-clethe-2 baſe right 'with- 


_ ſuſpect fimullationg andthe diſtinction became unneceſſary after the act of Parkament r 617 for 
che & 1693 And found Sir John's 
f ion made his other rights then'in his perſou' accreſe, inferring a uon repug- 
ani, ſo that neither he, nor any coming in his right, can objeR againſt the kame; and ſo 
Preferred the Lady; tho ſome thought! it 
Bn e e 


2 
Hog inet: of his tacit ne, bat not Faw Angeber 
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= 2 Eodemalit.s Ph orted John Alexander of Drumochrien dial the Lord Baigeny, 
upon his father's nar "declaving he had received from bini'a precept of poinding of 
_ thethnds of Girvan - Mains, and a Blank aflignation to the debt, te be conſulted ar Edin. 
- burghwith Eawyerz, and obliged n Ie them back t bim 3-wlieh he keeping for 
be ſpace of 25 years and more, and never offering them back, but adjudging Girvan- 


Mais eſtate for debts of his or, and wholly neglecting this, he ought nomine damni to 


pay the ſum. | f#fwered, Theſe bonds are ſtrclly 120 be intetpret; and be having under. 
_ taken to. Anoka diligence, and not having recti ved the bond ieſelf, ( hich the purſuer al- 
73 retained in his own hands,)he- might have done What diligence he pleaſed on the 
bande 1 lied, 975 ſuch trufts there is great enuberance of faith, * plus aftum inter 
partes ſacpe quam eſt ſcriptum; and in dium ve entiae; Bargen) ſhould be fable. The Lords 
 faund a bac -boadof the föreſuid tenor 5 5 

BY See the like, 18th: ee Janet Watſon againſt Bruce. N 11 l r 


123 __ 2.Eodem; die... Pheſdo r 
againſt Sir "John Da oy of that Uk, on '« bond of relief given by Sir John 
l ul. - | Alledged,; He had omitted defenves which" might have affoilzied him; both 


intromitted with more effects than he had compted for, and ſo in babebat.. i Anſwered, 


That Sic John being the univerſal: | 150 (called: by dhe Engliſh law the refiduaryy) Sir 
all legacy, it was but reaſonable he ſhould be ſecured and 
| indemnißed, which Mr. Foulis did at Sir obn's: deſire; and whatever advice he ſent him 


Seorge Woodriff having only a 


. 2 theſe defences, yet he tranſmitted bim nothing for proving the ſume; and che truth 
u, they ate not receivable by: the Engliſh law, in which it is a maxim, that compenſation 


_ (called by them ſtoppage) is not payment, but only reſerved by them to be purſued via 


enlinaria ; and das ory being gone forth againſt him at common la, he 8 the mat · 
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tro ol thardiltinQion, was levelled 
1 ad 5 andfuf a; ce pies ea 69 near ends, and whore there was ground to 


nal \objeaion" ſecloding Sir John 


did not oblige eo Alg der; and therefore aſſoilzied | 
7 David-Foulis; Factor at London, and George Clerk his 


dt the hands of Thomas Dalmaboy's .creditors, and Sir George Woodriff, the'go-executor, 
_ and which he ſuggeſted to him; Tuch as chat the 2 was preſeribed; that Woodriff had 
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Ace or may yet eonveen his 'executors; and; Mr; Foulis neser imdertock do be his A. 
gent in the cue, or te purſue his actions; Hkens ir George could-nover habe been made 


5 9 ible fat the money e dee e ts aplithd from Sir Jokas Child Goldfinich, iu 
_ the/faid' Thomas's lifetime ;/ becauſe, by the 


| Engliſm law, che nominating” any: = oo Fork. 4 
_ executor: in an exogeration and diſcharge to them of all they owed te the elne ortheir . - 
_ incromiſſions with-his. eſtare prior to his „ eee enn . ; 
2 1 and decerned for the pt 1 
Þ® p SQ; bond of dept 3 
9 met ehe Com 8 


compes bs 4 ken inter Akers)? Moy 
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Fi Megs? The Lords, 9 per bs bin ef la, zxenfion'and c = 
De a erty, ar the inftance'of Me. Alcrinder Higgins Advocate, againft his oreditors, | : 
Fachs an of the execation' given him by the Parkament 1693, till i creditors ld © 8 
4 | and anſwer, till the next ſittin of Parliament, could net import a erpetua — 4 4 
cen tin the Parliament ſhould have leiſure to determine, for that might ö 5 _ 
here thete had interveened another Seſſion of Parliament, viz, in Sumner! r69 3 þ 
mecher could: theſe dell verances, which ordinarily 1 =" 
| Pankaient, amount to a licis/pendintia to table the càuſe L before ue url | 
1 Judge could meddle with it, "Then e | . 


riſotimont warrintable; and 6 contempt of ie Pat 0 62 l, which 2 : 155 = 
years, contrary to the Parliament's deſign” Fe 


en caution for the debts of the caption on Which ne is wo throng or teten ©. 

. 01 a new bil,” the: Lords . war tabled before ths e - 

24.1 Merfingron 1 is Alexoddep Walk ap | 

dete 2 reed Himſelf Sos „and dis ſon having 26 e 
country for leveral' years looked upon him as ſuch; and, en | — 
Wie lene him money, and affected his rents and goods: But the father at Are wo 1 
oon of his fucking holes, competes with the ſon's creditors, that the goods were originally 15 

biz and not his ſon's, 'who only acted as Factor in his abſence, which: could: ot invert or of 


takeaway his right of dominion and property cherein. The Lords Took „„  . 

' "Haha, 6 and fouri it relevant to prefer the ſon's creditors, who lent bim, during his father's - _ 4. 4. 

1 it being proven that the father then, by the general voice of the country, was 1 

- hoſden'and repute dead, and that the fon was in poſſeſſion of theſe goods, which preſumes 

property till a better right be inſtructed; ſo that the creditors were in bona fide to cbnttact 
NY with him, and look on him as dominits of theſe goods till che father again appeared? 

Eodem die. Merlington reported Mr. Rory Mackenzie of 'Dalvennan Advocate] igainft 

Thomas Boyd of Pinkill, for payment of a debt due to his ſiſter, as a part of her portion.” 

His defence was; that he had raiſed a reduction and improbation againſt her and fund 
others, and obrained a certification.” Anſwered, This being ny a preſumptive” falſhood,” 
_ ariſing from not production of the bond then, I now ſufficiently Uide the fame; by offering 
to prove by: your ourh, that you truly 2 that Bond, and ſo cannot obrrude-falth 50 
 apainſt it. Rephed, Certifications being the ng of the nation, they ougbt not to 

bs ſooſed on any pretence whatſoever. The 1 fs ee this caſe had been much 
diebated between Edmiſton of Duntreath and his 1 where the certification Was ld” w 
Open, they ſuſtained the anſwer, if he refuſed to depone on the truth of the bond; for p. 
ſumptio et ##io cedere debet veritati. And ſome have queſtioned, where you are ſecure by 
the 40 years preſcri tion, whether I may not elide it by referring the verity of the debt, 
andi chat tis yet reſting owing to your oath, the? the bond will not be probative againſt you; 

5 yer chat e ag of e is introduced in odium de 10 15 ne | dent 2822 

8 25. ach Fan * and! Mary Naltns purſue a declarator of tfuſt, a. 
_gainſt Mr. Thomas Nairn of Craigton their brother, bearing that their father left à great 

_ eſtatein moveables, - without malig any diſtribution of it amongſt his children ;'thar they 

all lived in common for many years, in an univerſal ſociety and communion of goods and 

| their older brother, now deceas'd, intromitred with the whole, tho“ each of them had a 

hate equal. to his; and he having adminiſtrated in truſt, bought the lands of Craigton with 
it, upwards of E. 20⁰0 Sterling of rent, and refuſed to compt to them for their ſhare,” 
_ whereupon they employed” Mr. Thomas, then the ſecond brother, to purſue him, which he 

q 8 oy — an — from them, and ln a back bond to be * and 

eclaring 
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rem the Duke for 50,000 
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; Kennedy; bad an heritable, bon. 
hg nem Aal ies thereupon, .; Alec be adjudication.9s. mull; be. 
8 oh * dhe lum Lontsinecd in be: Laid; Pane 17 5 $1 10 
5 88888 — 2 e of Eyandale, on à falle ſuppolition,).as Fit ad Rood/ins 
F ce ( dne di dose) ud lo it Can be no (title for,'a ire . e he 
© {aid hong; was dons . the.deerget; and. the e ied 94g Which was 
| fulficientro foltain the diligence., Neplied, The concluſion,could/not- ex  prewiles, 25 
— it being omitted im the ſuhſumption, it was alogether,defeQive e Mien 
the Lo "generally, ri diligenge of creditors) are; 1 1 yr Ahe de be 
Ove 3 and, onillions in exact Ubeſling. In this proceſ 
ſoranoche ee N be 4 as to, have his Ight declared ro. fie ſaid Lady Mar 
mpyeable in, 10 of 92 147% the” Could have dene, de. 
he was ag, bars dinghcer, , and ſo a 
OCtor ;.1 ilbert, Burnet; afterwards a Bi- 
aa DONA-DEA „ tho! mat ich ee The Lords 
Reient to give ber heirſhip:1 moveanic, unleſs infeftment hag truly fol- 
0 100 den much extended from its original ;defipn ; fot now ahy 
1 ane Fo Baron, quoad iche eren ef moveable. heirſhip, ; ar 
ze; ſo much have we funk an- ee Rem 


| introduced Winde Pares f ke of the Feudal 


| * Gs Te jt 1 * ain 10 7 99417 : 3 1 "4 ** 7; 1 

. rh, g TM iam, Beat) ro of Bervy, Sad Mir, See Landje, 1 
e 1 gings e e reby\the Privy Cgupeil having given him the vacant 

= Ripend.,of he de e Meigs, ar building a bridge. over. Bervy Water, Mr. Lambie made 


5 ut was only I 306 merks year; io. he ſet. him A tack of it for 4000 merks, 
5 deer hognder and its worth £: 1000 communites.epnis, and this year, by reaſon of 
SD. the dearth f dictuab it e . poleſs than L. 100 Sterling; ſo being over · reached he | 


 qughs;, $0 be reponed;.. pecially he, being an adminiſtr, 


tar, could not dilapidate. 2d, The 
> minute gener being pie there,w as locus, pe nitentiæ til extemtion. gtio,. There was 4 
E _ ©  - — anelublcybing witneſs, apd doit 5 e the act of Parl. 468 1, and was not ſuppliable by 
_ cond e deſignations. pred, to the 1ſt; ge Was a bargain of 


=: : 14845 gelt ang there. was no, dolus dans. cauſam contraBui, And tho Jo ultra 
. y x Juſt: procty. 1 4s 4 ground d. of reſtitgrion. by the, Roman I. W. yet it had never been 
1 pn Wü ow: of ours. 58 5 1 e could no more be refiled froin — 
eee lig, 2 684; did not hindert him to ſupply the defect bytre- 
3 Frcs the wericy of e ſiptian co dis gath, I Thel .ords repelled the, resſons of re. 
dien and peerer eis might Aware bi ! on eircumvention, as Roſe could | 


1 | #3 arch current. 3 51 6 37 Fs . 1 N . gt 5 vs Fer Xt Gas 

3 We. In eee Roben Fall, ilie'c Dun paintt Margaret 
= i 9nd Shale Enel, her ſon ; te Lords found Emilton hable 1 eee 
1 , n Was not proven the terms of | the act. that they belonged. to. the firſt buſband ; 
|. "and thefecond ing in poflcſlion thereof, it preſumed property, and ſo made them 
We OPT OP ones W * mn e e defender's 
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 . poſſeſſion» ; Tor * 0 9 3 BY nds 0 
5 4 8 be or ert Againlt this. interlocutor Emilton gave in a petition,” reproſenting;”” 
7 Wee hard to makt the neghgence or 'omiſſion''of his" . or the Clerk; in proponing 


. 
+4 


of minuting the debare/''rs-bind him; and it was'only ſyſtained as a . | 


of the libel, where a defence of payment was founded on; but not in other excęptions; n 
+. WS Lg ud fit. D. ue probationibyt, chat a deferider's fuccombing to prove his defbnce 
d er \exoner the purſuer from proving. his libel; and farther 3 that he, his m- 
ther aud brother, being all conveened in one ſummions, the decernſtüre ought to divide, 
ai ne 9 Ae found Rable for a third,”. Anſwered” för Baiſie Fall, he was not in che caſe | 
 Rared by bent, where" aHor nibil probuvit 4, for he had proved thir goods were in the 
Ws poſſeſfon the time of his deceaſer and they being all corves Abend, were liable in 
be it being only a-continuation of n ſoint poſſeſſion, and all had acefeſced tu him „ 
the other's death. The Lords refuſed che bill, and adhered to their former interlocutor. 
Bit 
wilt not receive it hoe br dine,” not bei an eur \ verified," but eee his reducti on, 


ie at laſt recurring to minoricy”, and alledgigg he was minor at the time, the Lords 


e e of property; (purſued betwint Carmichael of Bonynton and Chancellor of. 


_ " Sheilhilly of the Haughs,: called the Park Bolm. By the * teſtimonies' it appeared, that the 
E 15 river - of Clyde" Was heir eld march, (tho“ rivers are bad n neighbours,” and unfaithful | 
5 boundaries, "as Lacan fays of the Pos) and that there happened a"#uratio *@ e 5o 
pen age; which was only proveh by: one poſitive witneſs, that it was done by a ſud 


5 "=> een which! Jolkiian,/$/20: k. l. . Acht esl mu age, Ade, wh 
enſibly hes he wi Bout the 'Lofds found . ng waht | 
bf che witneſſes" age! and the! | 


= more pregnant, both in.reſps 


either hand being obſcure, Weihe 'the change! bad Tag: ed yi t 
Ha ute. it might be declared commonty betwikt the 2 nen his Sperr 
2 impow ered ta ce . whe Neve rag wk Paths es Bo the 1 


duce a paction io pre} judicial to a public, pious and charitable work. 
8. 695. In the concluded cauſe, Alexander Tho 
ügalnſt Carnegy of Kinfauns, for payment of an äccompt of horſe- -graith, furniſhed by 

the aid purſue to rhe defender's firtier, upon the paſlive' titles; All that the witneſſes ot: 


_ duced. proved: was, that they knew the defunct bug ſadles and other furniture from the 


king 6f the watet by a ſpest; ſo that Sheifhill alga, e was "= 
'" adfet jj | 


no | 1 55 2M 


ai of: the Petey 0 this biber 2 or to rhe - Colleor of the vacaßt oY 8 W 
ſon," Sadler in == . 


Wo and that he wus his ordinary wh furniſned him in all ſuch things, but could not 


e particular neither as to the quantities nor value; whereupon it was 4. 7 for the purſuer, 5 


that his oath might be taken in iy e of this defective probation; which the Lords 


e in regard the juramentum 


| E. prentices or other witneſſes condaſcend on the particular ſpecies of goods, mentioned 


in his compt- book, and that they ſaw them furniſhed, or cartied them: But here there was 
| fearce any thing proven at all; in which cafe,” to take the purſuer's oath, were to prove his 

bel by his own oath; and tho? this may be very prejudicial to tradeſmen, yet the contrary 
might ; Fo a foundation to conſtitute great debts againſt the lieges, (Who might have paid 
1 al; at the-off-raking' of the goods.) if their oaths 'were in all caſes taken in ſupplement. And 
|, tho? the Lords lately didi it in Mrs: Pourie's action againſt Thomas Robertſon's heirs, for an 


litorium is only permitted in law, "where there is 4 
probatio of the libel by one witneſs, or other pregnant circumſtances, as where 


Apothecary's accompr, within theſe four ears; yet, in that caſe, there were medicaments 


1 furniſhed to one in /e0, (which pleads ſome privilege,) and the witneſſes were ſpecial as 


0 ſome. particolars, v W did not occur in this caſe. 
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no Gelbe un * deing-wirbia les years, of the pubfaiy: ache iht pee i ti 
che wſiole, eſpecially-where there was a long interval of time/ between the; my 
s ihe preceding, wich might be induſtfiouſly-adjected.; . Sir John Niſbet uſed. t 


wo ; 
aiot chat currency of aecomprs for ftopping pecſeriptzons. But che Lords commonly ſy; 
in it however, it Was not here decided at this time.. „% Ä%ͤ———— fect, 74, 


Detember 31, 1öpg. This day the Lords adviſed the competition for he eſtate, of Auch. 

12 . mentioned 15th Feb. 1695 ) between felen Innes, the only daughter of Walter, 
tte laſt Heriter and heir of line, Archiibald/Inaes, her-comfinigerman,::(theiheig:male. = 

The 'cardlo controverfie lay Gngly;in this point, whether theſe; lands. deſcended 


| whatſorhover, ar if they Were dailzied 10 beit, male. Archibald produced an fd bond of 
tiailzie, in 164% (againſt Which there wert many ; ſuſpicions, - neyet being Heard of till 
no z but writs of that kind need nut delivery, b aring, that the- Gig. ce had. always 


boten granted 60 heits- male; therefore Vir. Walter obliged himſelt a0 bis father tp provide 
the ſumeſ in like manner 20 his heirs male, Sc. Againſt this tsilaie, it was edged for the 


beit female, that it was a relative; writz bearing te be conform te a di{pobrion; of that date, 


„ On found, rhar narratives are not-probative;. unleſs the Writ feferred to were produced; as | 


1 und theft eren eee p do are clear, that 
SEE Pune broker Hund even! the 


. euer eee not being produced, it might have reſtricted, or qualified the Mid tallzie; 5 


7-relatum,' et non craditur toferenti: nit conftet di relates; and a 


goth Now. 1671; ziſt Jane 167 5/29th June 1680. And, a, Avitwas He ven a deliver- | 
ed evident, ſa it was aſterable and te vocable of its own nature, and de fab Was, actually "© 
revoked by Mr. Walter's acquiring the right of the üppriſing on beilaig eltare,..in;1648, 
ndnd taking the infeftment to the heirs. hatſomener; which es clear changing of the 
8 and former courſe of ſucceſſion,' ; Anſwcred;' It id a certain principle, that. a. relative 
or i corroborative-writ-is ſufficiently probstive per ſe without any kr and, this tailzic 
was not-ulterable, being fot onetous cauſes, no more than 8; mutual bailzie can be, broke; 


vu Y ate "nt: meer deſtinations, Air F homas 
Ivete they may be infr | 


inged; ad; they the anerau: as cauſes be abt|.cnnexed 40 why pot - 
the bond of railzie; hot to anteredent obligement mut be u 
peated thro the whole context of the wri t, pet. hk 34. $. N Bade verbr. at. n | 
_ xath July 1631, L. Hakon And the inſtance given, that it Was actually revoked, the 
heir ⸗male anſwered, that a compriſing being only Werben We, was a collate 
and conſiſtent with the property which he beit: male, and they were "extin&t by 
 hig'poſſeſſion and intromiſſion within the legal. The Lords found Ahis teilzie — gue 
ſo not rexocable; and ſo had: no need o determine chat ther point, if che pu 


appriſings to beirs· whatſomever, was an ionovation or alters tion tberref. The  next.defence 


ie Thie band af railzic was pre fariptibn. which they urged two ways, both r par. = 
dle 28th act, Furl, 2469, and gat act 14745" that: thoſe; having intereſt bad. token, no 
document om it. nor done any dibgenee within the ,40)years 3: and; alloy. tbat it was p 1 
ſcribed pitiue by the act 1619 bedauſe they had. poſſeſſed the e 14 5 after B 
5 Walter d seie Abs rights to heits whatſomever, in 1648. Anſwered, N 


| either the [oY | 
©  vativenot;palitivepreſeription can take place ; not the privative,;; becauſe the Faß male 


were not waltutes agere till the ſucceſſion came 46; divide, and the ale of an heir. female 
exiſted. which occurred not till 1692 3 nor the poſitive, becauſe! whatever. alteration hap - 
Pened in 1648, yerſche beirs- male always poſſeſſed, and ſo waterialliy the -tailzig to heirs- 
male continued. Replied, Tho' the next heir of; entail had not the jus ie Jucce- 
dudi, yet he had jus agendi, and might have purſuei a declarator on this.bontl- of taiſzie to 
Perfect it in bis favouts. The Lords, by a narrow. plurality; found the negative proſcription 
could not cut off this bond, but that the positive did; and that the interruptions \conde- 
_ _  Feendedon forthe bein male wett not ſufficienc. to ſtup the ſaid poſitivepreſcription founded 
du dn ſo prefened che beir-female, | and found, the. bond of taihzie extinct; by . faid 
; preſorigtios:;'” OE 4 ET} 0 07 Bronte ne is OZ AG e n ord; 
5 Taney 2414 696.7: The Lords advited he: debate beraten; alden of Fre ig al 
wie mentioned 19th Feb. 1695. whether they were liable to relieye him of a pr 
_ HonaFpart of che Commiſßoner's fees to the Parliament, efſeiring torhei locions w 
de founded on two grounds: 1 0% A clauſes in cheir feu- F. ohliging ibem to xe e 
og | their ſuperior of all taxations effciring to their lands. 240, On the act of Parl, 2681, or- 
01 . ny all-heritors whatſomever:to contribute for the Commiſſioner 8-EXPENCEs, except only 
— the vaſſuls of Noblemen, Biſhops and Burrows; which made Baron's yaſlals liable, nor falling 
under any of the, branches of che (exception. - Aleuged, img That being ,purfyed by the 
1 for Dumbarton · ſhire on this ſame head, they were aſſoilzied by the Lords 
alters: report made 3 and ſo it was res Judicata ; and tho? inter alios, yet it was 
ww codem medio: 2860, That: of old, _ Baron coming (0 Parliament, the got no 
— expehoes, ſeeing. E peared jure proprio, and not by repreſentation; $ and. tho there 
ws an * * — "_ EL "ng the fall Os! it never 890k, ware © : 
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| {hem to be altered till che act 168 c; which; when; thoroughly confidered,, neither innovat 

3 the ee i wy ary cs clauſe may „FF 5 

ing penees ought to none ſave ſuch ax are capable to elect 5 

© Lava contended that! Gentlemen's vaſſals N 

9 Muſter or his dalegate, (as W e eee eee hy ſome body, Con: 
0 lal cuſtom, ought to bear a proportiun pf iheir, ſecs, in reſpect, = 

LO of” the dominium urile enjoyed 1 The feuats 3 aledged, that a felemn | Pr. 
—_ . in July 4683, When Sir George Lockbart was; P teſadent; the ſub . vaſſals were 

201 25 a 8 * of: 3 _—_ erb eee eg - the tl 

- _ _ ibhergof Stix re againſt t e Lords to foe the grounds {as W 

ceeiſon prbeetded, before the {weld doreratics this overs = 4 if 


2 ihe then Lords of Sen Were: Members 'Y 
of that law, and ſo mightho-preſumed-ro(know-ics meating beſt. 
© Funtary a. 1696. Arbruchell reported Burnet againſt Alion Burnet, 2nd DI N 
Huſband, The deceas d Capt. Burner of Berna, not being able toredeem his eſtate from its 
eee Jars Parner, in Leith, his cuuſin, advances him 254000 merkz, and with. it 
| 4 Mres the preferable compriſings z and, in 1686, obtains a diſpoſſtion fro ee pared ands, 
under a back: bond, bearing a reverſion un payment of ene, king is be 
_ ewiktand W ö it ee 2 
bers nis 0 . 


8 * 


1 eee, e iſe: 1 pgs 
; 20 William Nane his couſin ; and Barns dying pendente lite, William invite 39, g 
tor z ugainſt which it is affedgel for Aliſon Burner mo, That the time profixed: 

b „ . Whidunday 1685 75 was long enfitred before the ordar was uſed, 
en % aue, That all reverſions being fridi juris, and not g 


7 3 


7 


Welt expretſed; und this being conceived in favours allenarly of 12 ade an, 
© Hoits of his body body, ere aue vras not aſſignable; and ſo Winam Bur net, now purſuer. b 
no right thereto, Hnfeoered'to the firſt, bat the Whirſonday 1684; be the term, yet it ey 
B by th hole tract of the writ, it has been blank qu the: year, and a larger term 


term; the reverſion” mall de void and null. 300 Tho, chere was, yet that being 
leis commiſſerie in ' pignoribus, tis reproba 
"Mrator of its/expiration be-obcaiticd.'/T'o the 2d, perſonal faculties to redeem cannot be 
- affipned before they be exerciſed but if the party, to whom the 
© ſerved, has once oled the order, then he may afſigh.it to whom he pfeaſes, Tho the tailzie 
tio James Burnet ſeemed to be onerous, and tbat the reverſion was only conditional to Barns 
 Hiniſelf; and the heirs of his'own 1 Yer the Lords found, i ſeeing be had uſed che order 
1 d confieftation; and raiſed the d in bis on time, he might aſſign it 3 and ſo pre · 
© ferred William, but ſo as he ſhould inſtantly: purge-the failzie, and pay che 25,000; merks 
© contained in the reverſion 3 and, in regard daun kan, was great, den allowed nin -andli BR 
(being a e df 5g tg io Orig ts; 10 fk a far 

2 Sodem die. Arbruchell reported Daz id French Writer in Edinburgh, a Calbe bo 
Dtumjoan; for payment of 300 merks contained in his father's bond in 166, ONS 


| 3 1 Wil am Mitchell; to whom David had confirmed himſelf. executor. +! Mlledged, This was a 


_ _nioft ſuſpected contiivaice; ſeeing he offered to prove by the \purſyer's oath; he got this bond 
_ from Mr. James Cathcart, now of Carbiſton; Which being acknowledged, then be offer; 
4 as prove, that Mr. Francis Catheart, Mr. James's father, was Agent for. the debtor; 5 2 


eis to be preſumed it was lying beſide him as his client's paper, being paid and txtired; vai ; 
that David French and Carbiſton had made a bargain betwint them to divide the ſpoil, 


5 The Lords rembembered that Mary Erſſeine, relict of Robert Kennedy, purſuing Cullaine, 
op: they had found that a bond lying beſide: Robert (who was Cullaineis * hag with a blank 


Alliguation thereto, was to be preſumed to be a retired writ for Cullaine's: behoof 3. therefore 
they ordained David French ex offitio.to: depone, if he got it from Catbiſtan, or on what 


Terms; and he confelling,, then, before anſwer, appointed Carbiſton to. be examined, if he 
__ - found it amongſt his father's papers, and if he has any documents or evidences to inſtruct to 


| whom it belonged, or how he came by it; and allowed the defender to prove that Francis 5 
Coathcart was his father's ordinary Agent; tho' this appears dangerous, to take away clear 
bdDonds on preſumptions, yet the date being near 40 years old, and purchaſed in by an Agent, 


the Lords thought the truth mighr be droaght to light by ſuch à trial and expiſcation. 


Fianuary 3. 1696. Scots, younger children of Tuſſulaw, purſue à reduction ex capite 


©" inbibitionis, ſerved' upon their bond of proviſion againſt Mr. John Greive of Pinackle, and 


1 ; * Anderſon, who had . the lands after 2 CR Was executed. . | 
nh | - Iledged, 


f 5 : = . > 2 \ 
* * * 7 ; 2 — 


4 


: * Py 


the trecholders- — * vaſſals; and ſo it continues het 7 act 17 and 3 


being repreſented in Parliament, either ES. ” 


for. 9 


ed. 240, There is uo irritant clauſe, that if redemptiun be not uſed preciſely aps at that fy 
ae by-law, and purgeable-at any time before a.de- 
power and right is re+ + Fu 
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Roman practique of Farharies Philippus. And as 10 the qualifcation of his being bank tupt, the 


5 debts for ſecurity whereofhe diſpones are within 60, 00 merks, whereas the lands are worth | 
_. £09,000; and meonfideting him to be bankrupt, not only. hiveſtate, muſt be reckoned, but alſo | 
theeſtate of Clackmannan, the ptincipaldebtor, and 'Newtown's,/ and the other co-cautioners 

lands, (againſt which: principal he would have relief in ſolidum ſo fur as the eſtate can _ 
_* and apainſt his £0-caurioners-pro ruta,) all which two enter iti computo'; and after <calcul be- 
tween the debts and the whole eſtates in cumuloghe;cannot be repute binkrupt;onteſs the debts 
.  _. _ _ exceed the whole. The. Lords found, the taking the diſpoſition in Robert Bruce's name 
_ could not exclude the creditors from foun 
Was obtained befote 4 competent zudiestety be ho 
be could nor he elteeme banktipr, till nat only; his hate; bir alſo theſe of the principal and 
co. cabtioners Were alſo computed; be whole being che ſutject of che ereditors payment, 
5 . - as well as Kenner's eſtate conſi dered alone: And found his ede of lands in 85 of - 
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us: cogebat-ad-diſponendum ; 
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Blanks for inſerting creditors names in diſpoſicions lays a foundation, and opens a door to fraud; 
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' "Iſs. Andrews, and neither of the parties produced 4 clear progreſs. Torſonceꝰs firſt right 
being in 1543, from Ker of Cesford, who; was the Biſhop's immediate vaſſal, diſponing the 
miln cam - aftridfes multuris: Stow's fight was prior ſome months, being a fafine and char. 
den of confirmation, beating in the #enendas cum molendinis et multuris, hut the charter confirm 
ed was not produced ; ſa that the Lords found chat? Torſonce's old charter founded a preſump - 
tion of a conſtitute chirlagez: and that Stow's charter of confirmation did not ſupply the want 


of the charter confirmed, tho' it Was an adminicle thereof ;* bur, thought that-p reſumed thir- 
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be farther heard on the nullity of Torſonce's right for get confrization, neither by the Pope, 
nor King, conform to the acts of Parl. in 1 584, Sc. and anent the preſeription. Upon a 
new heating, the parties enlarged: on many groutgds, the one to infer an aſtriction, 
and the other to inforce immunity and freedom; out of which the Lords could not fix on 
a preciſe relevancy, but allowed either party, before anſwer, to prove what qualifications they 


4 , could adduce, either for aſtricting thirlage or exemption. Stow did much inſiſt on this 
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Fient to import che lands wete diſponed cum omni jure tanguam . optimum maximum, and free of 
- any; ſervitude. See 26th Noy. 1631 Oliphant; 7th Dec. 1677, Henderſon; and tho' the con- 
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_ marrow ; and this being a church regality, and an eecleſiaſtick feu, the Lords were always 
© averſe to ſoſtain the aſtriction of ſuch lands without a poſitive, conſtitution ; as appears, 12th 
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e nt 8 10% 1 1 The Lo: Faceted e 7 pe um g REF A Day Oben 
© Te of Peppermiln, and Catharine Voung, and Menzies, her huſband, whether a 50 1 5 bo 
ies heritable hond granted before her marriage, and whereof: the term of payment 3 1 
- the annualrent was then paſt, did make the Huſbang perſonally liable in pay ment of 5 Y 75 1555 1 
dame! k was ulledged, chat the marriage was a vuluntar novation / whereby: /ubibatiperſs 
num mulieris, and undertook all her debts, and-whichiwere compenſed ide marital affen: 
an to ber perſon, with her fidelity, and other qualifications, having taken ber for A 
-_ for wotſe z otherwiſe women contracting a great deal of debt, might by marriage pro · 1 


1 Fure themſelves a protection from perſonal exccution, and knowing their haſbands would 
SS ©: liable, e, eaſily cheat their creditors thereby, and take away their „ 

me 3 i invito au eri nun pott. Anſwered; Phe marriage introduced a co m-- 
5 promiſcuouſſy of all, but;only of moveable debrs-and; 


8 1 5 rad; Is; fol that us the Ius mariti reaches no heritable bonds (Which in this caſe are under tec! 

- * - be any bonds bearing annnalrent, where the term of payment is paſt before marriage, ) due "#6? 

to the wife; ergo 4 paritate rationis, and by the fame a ee he ſhould be liabſe fer 

no herita ble debts ſo. due by his wife b ae ſolemnization of the 3 3 for quem * 

„ et ſegui debet incommadum, and they are:correlats ſo that if law ; 

ons: right to debts of that nature, it ougbt not to burden me with the like debts, \ © © 4 <a 

Wu juſtly relieves. me of the ſame. It is true, a huſband has the adminiſtration of a wife's — 

| heritable rights, |. ſo as the fruits and annualrents zriling from! the ſame fall undder bis us. - 

mariti, and may be diſpoſed of by him without his wife's: conſent, at his ſpleaſure; and there.. 

| it may be jultly argued, that he in like manner. ſhould index go the payment of the an- 
nualtents of his wife's heritable dehts, becauſe theſe annualrents being moveable; (tho ac. 
 _ to an heritable ſecurity, and ſo might be alledged to retain the ſame nature,) they WM 
Kall ſub: cmmumone \bonorum. Only it is here debatea ble, whether they will ämply affect the 
buſband and his: heritage, or only in valorem: of his moveables, and ir quantum both his wife's  , 
part of the moveables and his on extend; or if he will be only liable #nquancum he is ij -M 
- cratus by her. Neplied, He ought to de petſonally. able, becauſe? if he pay an heritable 

Abt for his wife, law preſumes ſhe may have another heritable debt owing to her Which e 

_ ou teach, and aſſect by arreſtment, and ſo be no loſer. The Lords tried if there had bees 

any deciſions on either hand; but found no pathed road, Lang ph having either paid volun- 

2 or forborn to urge this point by a tacit acquieſcence. Only Stair ſtates the caſe ii  - 

his Inſtitutions, fit. of conjugal obligations, and thinks it unreaſonable: to oblige the uf. 15 7;  » i 

band for the wife's heritable debts ; and 1 find Molineus ad conſustudines Hariſenſes, with te 8 

late collection of the Conꝝſtumes de Paris, tit. de communautè des biens, makes only the huſband: _, 4... 

 liable-for his wife's moveable debts and perſorelles, but not for the debts they call realles:and —© * 

be f which anſwers to our heritable bonds. The Lords by e found a huſ- 

mw not liable for the principal: ſum of heritable debts due by his wife, whereof the tem 

901. payment was come and bygone the time of the marriage; but decerned againſt 

him for the bygone annualrents of the ſame and in time coming during the ſtanding 

. the marriage allenarly. The ſame deciſion was renewed in the caſe of Hay of Naugh- 

ton againſt Robert Cleland and Jean Henderſon, 12th Feb, 1696; but ſeveral of the Lords Mt 

e much againſt it. If the huſband be lucratus by getting à conſiderable tocher 

ad ſoſtinenda onera 'matrimonii, it may be pleaded he ought co be liable even in e =_ 

deln. in quantum lucratus eſt, if the tocher be conſiderableG. 

WE J. 14. 1696. Merſington reported George Lockhart of Get at we ere i 
. of Nicolſon, in a declarator of recognition of a part of the lands of Laſwade, hold- = 
ing ward of te late Archbiſhop of St. Andrews, and gifted by him to William Montgo- __. = 

mery, for the behoof of the deceaſed Preſident Lotkhart. The defences: were, img, Againſt 

55 dhe ſeverity uf this feudal delinquency, (but that can only, be rectified in a Parliament,) 
and that Sir William's chartet from the Biop was to his heirs and aſſigneys, which Sir 
Thomas Craig interprets to be a tacit conceſſion'to the ward · vaſſal to alienate, as having his 


impfiedd conſent. 2do, That the holding was unclear, being likewiſe a ſum of money. | 
3/10, That the ſuperior after the recognition was incurred, and he knew of it, accepted — 
of the feu · duties and other caſualities, which was a renouncing and paſſing from the recogniti- 1 

9 5 on, andi acknowledgment that he ſtill continued his vaſſal. Anſwered, A charter of ward · lands ö | 
. _ bwredibus et alſignatis, is only a conſent to their aſſigning before infefrment be taken thereon, = 
. bur not hereafter ; as was found 5th Feb. 1663, Lady Carnegie. To the 2d, the” there l 
be a ſpecial duty, yet it is not payable nomine feudifirme, but only ſuperadded to the ſervitia 
deabita et conſueta; and tho' wards are to be coarctate on all occaſions, yet where the reddendo —_ 
is unclear, feudum militare præſumitur, as the true antient holding. And to the zd, nullo _ 
modo rele vat, ſeeing the accepting the feu · duties after the gift cannot prejudge the dona- = 
 tar's jus que/itum; and as little before it, ' becauſe non conſtat what may be the event of the . 
declarator, as was found in a declarator of eſchear, 6th June 1666, Earl of Caſſilis contra =_— 
Bw and in the caſe: of A Mirilter accepting a rack-duty, this was found no homolo- 1 
0 „ | "ERS 9 Fw ER gation 1 
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gs conſent or allowance, allo aww. Naber e T 


| : - | + xradted, becauſe'the Lords had, on t 


x," > 
„ : > 4 _ and unleſs Alexander: Young: ean ſay, chat he dobito tempore 


5 1 * 
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* Sa WEN 5 ( a mer 
SU the 


3 e. a Merkigzton repo 


not obeying The will 
y ation conel d 
ned to me, and 


recognitian. . Fs os a A 1 e 
a ved Robert Allan 4 nd John Aird, Baile of Ga 
of the caption: by impriſoning rank Weir, and ſo hy a 

| payment.of the debt. nie. ala, 10, The R. 


ptiſoners eee al the hazard of death, to ſet them at liberty, till they: deco. 


8 a man whom he knows hy atteſtation of Phyſicians upon ſoul and conſcience — 
gorouſly fick; and de faffo Weir 3 t, Ry paction between the Bailie and 
ger, his incarceration was forbürn far weeks;:to fee whether hie ſhould recover 
nger's :execution,”-bearingthat he had 

_apprehended:the.Rebel; and ſo it muſt be prefornd that he preſented him to the HBailie, 
nleſs they would. take it off by offering eee vere was not then in — — 
| gers cuffody, but lying ſick at bow. 8 he act of Sederunt does not meet this 
2 relating only eee inparcetate; and it were very dangerous to make 


— Magiſtrates judges udges Whether the Rebers ficknoſs de ſuch as hg-ought — 70 be incarcerate; 


dr the? cru is not te be authoriſed, yer this would open-at-door t0 diſob "all « 
— eigns himſelf Jelf tm botindifpoſed; and the — i 
— — the priſoner. 'Tothe 3d, Employers ar 
ents pod” eee ko ee who. ſhall he | 


The Lords, before anſwer; ordained probation Is 1 on AS was in 
* liinellbbguris hands at the time of requiring the Batlic, and if gn | 15,1795 
him, and what was his condition of health or Bekneſs at ther i 
Juanunty 1 8. 1696. Philliphaugh reported the reduction p rſged. by þ Alexander Young, 
- George Suity; againſt eee ainſt them as cautioners for 
the fidelity of a Factor at Campyere, to hom Bayne had conſigned: goods to che value of 
L. Igo Scots. The reaſon of reduction was, that the decreet was unwarrantably ex - 
| e igth of March 168 3, ſuperſeded extract ee wk 
of November thereafter, and granted a nem commiſſon to: Kennedy, then Confervator 
Holland to inſpect the Merchants. boo xander Young always finding ſufficient ct 


ong fu 


1 pay, in caſe he ſuecumbed and eee was ſhortly thereafter given out wWith- 


but ann intimation made to the ſaid Alexander, or inſtruments againſt him, requiring him 

doo find caution; ar inſtrument taken bg the purſucr apainſt"the Clerk ſecking out their de- 

d the camion was not found; there being no preciſe day contained wnizhe 

ed, This was a conditional ſtop, 

to the Clerk, and offered 

Cation, the Clerk was in bona fdr to give out the decreet not fulfilling the condi- 

tion, tha thefe was no day ſet by the Lords; num uh pry ar rar | preſents tit debetur ; 7 

and there was no need ef requiring him, nam dies imerpellat pro bomine; and the quality ad: . 

jected, „ he always finding caution,” is a plain condition, being ablativa "abſolute Poſita, 

Which in law clearly implies a condition; and if it were otherwiſe, he needed not offer 

cuution till the a ſt of November, if none could compel him; and ſo it ſhould be a protection 

_ notwithſtanding of his diſobedience: The Lords thought ic of bad example to all * 
90 ſupply and explain their meaning ; and therefore found the decreet unwarrantably ex 

- tracted; tho' ſundry of the Lords differed: And allowed him eight days yer to find caution, 

and renewed the c What weighed with ſeveral of the Lords as a nullity, was, 

mat che purſuer had extrated biz decreet withour inferti g the bill and een ee 

ſup g the extract to November. 88100 

: * Bodem be. The Lords ad viſed the debate between Sir David Carnegie of Pitrarrow and 

de Earl of Somhelk," if Pittarrow's compenſation was to be ſaſtained on the bond to pay 

the third part of the expences which heſhoald depurſe in reducing the decreet of Parliament. 

evicting from him the ! 

mers expended by his father, and 


| interlocutor betwixt and which he is to FAT caution. 


17,00 by himſelf. Aulledged, Abſolvitor, becauſe both 


parties having entered into a ſubmiſſion of all their claims to Sir George Lockhart and Sir 


r Cuningham in 168 7, whereon followed à decreet-arbirral, ordaining them to diſ- 
f one another of all compts and reckonings; and this behoved alſo to be included, e- 
7 ſpecially ſeeing there was nothing excepted but their reliefs" of cautionry. '** Anſwered, - 
That decreet proceeded. on ſpecial claims, whereof. this article of the expence of the -proceſs 
of Craig was none ; and if Hary Douglas, Sir G. Lockhatt s ſervant and others were exa- 
_- mined, it would appear this debt vas neither aczum nor trafatum, nor under conſideration 
4 "OF Oe.” TW N . it 9 to | looſe decreet. arbitrals and * diſ- 


The Lark pet the e erde e, 4 


* 2 8 No Aagiſtratts are not bound to (earch for them up and down theiy-bur 5 : 
DES Las By the act of Sederunt ig July 1671, Magiſtrates: are permitted upon reſtificates-of = 


nds of Crai 25 and whereof he gave in a ty account of 10, 00 
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5 ; STOLE e 


: 8 on nh eee, ad that fark, ent 1 ould net ha 
Fial clauſe to operate nothing: Therefore they ſoundi it ſuſncient to cu af all the depi 


| 15 ments prior to the ſaid decreet · arbitral but tliat it did not ſtrike off the bond itſelf; 10 ws 


 expences wared-out by Pittarrow on that-/plea ſinee 1681 were yet intire and might be 
claimed: The next queſtion occurred; pan bis accompt ſhould. 8 = 


. 985 bound to give in a ſpecial condeſcendence of his expences -Pirtarrow-obtrated me oblige- 
ment; that his honeſt word and declaration Was cee eren any ae ee 


72 or 3 e e wars e , 


Sa 


ncipal ſum, within a year after his entry to the office, and from that time was t e 


EF 2 * eee 1 — 0 d n — n 
" i annualrent; and, as to mails and duties of lands and other rents, found he was in ke 


15 manner comptable within a year after they were payable aud due, and that laramenrum tem- 


Poris was allowed tutors to find hands, and lend out their pupils means, cum nummi pupullares 
vun debeant eſſe atiei; but ſor annual rents of ſums falling due pendente lutela, they ——— 


dt. and ſo they were only compte 
ceuiratelam. Ses Stair, January 2 gth 1693, Kintore contra Boyd. 


Then they inſiſted. againſt. him 4 hs omiſſions, in not doi ce 8 Pitlour, — | 

by the furceaſe of Juſtice, 
| volution in November. 1688, and he died ſhortly: after. ae, 

- eg Many of them were inſolvent, and i it had been the pupil's toſs to have caſt out his money "I 
Pur uits againſt them. The Lords thought it too ſtrict to require diligence from the tutor 0 
An this ciru 


ſome other debtogs of the minor s. Anſwered, He was ftop 
_ . which happened at the Rey 


| "and that act is penal; and 48 it would not militate againſt-his, heir, much leſs againſt 
nam pena ſuos tantumdebet 


. in the probation, there would be no neceſſity of . the relevancy. 3: 


adam 447. - Haleraig reported James Bayne, the gy Maſter - Wright, againſt the 1 
5 - bf James Scot Writer to the Signet, for panment Of a ſum contained in a+ contract 
for rebuilding Hugh Boyd's burnt land. Alled ped; The. ſaid contract is diſcharged, - 


Odjected, That the diſcharge is vitiate, and Grant att delete which excepted that contract. 


The Lords, before anſwer, ordained the writer and witneſſes of the diſcharge” to be exa- 


mined if the ſame was only in relation to the rop-ſtory,, as alſo the commoners and tryſters 


| 4 betwixt them ſince, if thoy did not bear e cot eee Js: as 0 even fub- | 


ſequent to the diſchar a 2 
"i Bodem die. He alſ reported Lefly 0 8 3 yori e to > grant a — 7 


or renunciation of an infeftment forth of ſome lands, in regard the debtur ſnewed he had 5 


of VL 
<2 \ % a 
, Vin BLESS / "> 
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inſert a gent 5 


accumulate into a principal ſum to bear annualrent but once during the tutory or cura · 7 | 
table for the ſur wſuraram of fucks 2 initom ul 


8 iruinſtantiate caſe, and allowed bim to. prove, they were then habit and repute in- 

ſoſvent. The next article was, for ſome expences claimed by the tutor's cautioner. Al 

Auel He made no inventar conform to the act of Farfiament 1672, and ſo has incurred 5 
.. "as ee of loſing all his expences. | Anſwered; ima, I am but the tutor's cautioner, . 


* 


ES 


the bond and ſaſine in his cuſtody, which he had ignorantly retired, thinking it ſufficient to 


exoner, be and diſburden the lands, becauſe of the brocard, inſtrumentum apud debitorem 
repertum præſumitur ſolutum. © Anſwered, That only holds in perſonal writs, which uſe to be 
extinguiſhed by retiring, but infeftments and other real rights are not; retiring not being 


the babilis modus for denuding of theſe without expreſs renunciations. The Lords found him 
0 qaliged to diſcharge ; but in regard he had declared in the debate the Pipes) was 


they 3 8 


and he wanted only ſome annualrents and expences of the infeftments, 
for that, unleſs they offered to prove by his oath it was alſo. paid him with the reſt. - 
January 17. 1696. Mr. George Anderſon, Miniſter at Tarves, againſt Sir. Weender 


8 orbes of Tolquhon. His defence was, ahſolviter from Fat ape of the vicarage teinds, 


- berauſe 1 ſtand infeft, and am ſeven years in poſſeſſion, and 


poſſeſſory 3 |  2do, F have been — 50 Yer by virtue of a * from age”! 
5 Vor. 1. . | FX ord 


. 


muſt have the benefit of a 


ſeuers auftores, and tis but à quaſi dblittum. ade, The Lords in 

8 8 and Colſton's caſe, and between Grookſhanks and Gray, found that it only cut 

off their perſonal expences'; and, by act of Sederunt, 2 iſt February 169, it is explained 
not to extend to hat is beſtowed on the minor's aliment or reparation of his houſes,” but 

_ only to law. expences. The Lords, to-ſhun- interfering with former deciſions, allowed the 

Reporter firſt to tr. how they E theſe articles of depurſements ; for, if ae ſuccumbed . 
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wm . i 3 were not, ſering they were only prohibitory diligences, and vox perfected by 


755 allowed the ſuſpender 


8 | Cuningbam mi 


ET rents as they paid for years:whercin they ſtood forfeited, and ſubſumed that 


% 


1 5 who ** there 5 not be — ee e a4 5 


? inhibitions ſerved. upor 
_ quidate and purified 
fell under — term of —_ incumbrances, ſecing they. affected lands; but, in regard chey 


a> 
— 
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Hus inſeftment can found no paſſeſſoty judgment, being on à compriſing led by a creditor of 
bis father's againit himſelf, as lawfully, charged to enter heir, and who lat random com- 
== teinds and all; ſo this gives no right, unleſs he inſtruct a right ſtanding in his father 8 
ee to theſe teinds, antecedent to the compriſing. ade, The ſeven years were intertüpt- 
3 of reduction of Tolqubomz right 10 thele,tiches; Gbtained by Mr, John 
Strachan the Miniſter'sd ptedecefipr- in that kick. 30ie, There were yearly. inhibitions 
ſer ved. at ahe kirk door, Which was ſuſtained, 25th. January 678, Duke of Lauderdale ar 
painſt the Earl of T weeddale. The Lords:found Tolqubon habl# for the bygones ſince the 
112 admiſſion i in 1683. as being ſufficiently put in mala: fide by Dr. Strachan's gecrect | 
e tho' it was in abſencæ ; and that being ſo interrupted, he could. not preſcribe 
judgment by ſeven: years neu paſſeſſion again, as was found by the Lords, 22d July 1664. 
 Momigowery tontra Home; but did not think the inhibition of teinds . (tho)? neten to flop 
_ tacic relocation) was enough inducere malam idem, being _ 3gaintt all us and . and 
neither execute perſonally nor. at one's dwelling- houſe mÞ 1h: 85 
ron {5 wen Mr. James Dallas younger of St. Manin“ 85 againſt Hugh On late 
| Killer This was a charge on'a.clauſe of a diſpoſtion to warrant. and bporge 
A —m — which ſuduld be detected by ſearching ihe. regiſters, and be given in 
to him in liſt betwikt and a preciſe day. The reaſons of ſuſpenſion were, 199, This was 
but of the nature of a general charge, and ſo can have no other eſſect but that of à citation 
or libel z and ſo the cautioner in the ſuſpenſiom muſt be free. Anſiwered, This was more than 
2 on a common clauſe of warrandice, being limited: to purge conform to a conde- 
ſeendenee within a day; and the Lords, tho they n not ingroßs the liſt of incumbrances 
io che bill of horning, yet they reſer ved it to the diſcuſſing of the ſuſpenſon. But it being 
 alledged, that the charge, conform to that liſt, was un warrantable, becauſe ſome of the incum- 
brances he gave up therein were purged, and the ext inctions thereof delivered to him · 
ſelk. The Lords ordained that matter eee tried; and if it was fo, found the charge 
would bè thereby rendered unwarrantable, and do the cautioner in the ſuſpenſion wonld de 
The ad reaſon- was, his obligement only tied him to purge real in ces, Which 


_ infeftment; which is requiſite to the conſtitution. of a real right; beſides they were only 
r depending prgeeſſes, which could not be. purged, dll / they were li- 


by ja es Lam ways — What was due, The Lords found inhibitions 


were only upon dependences, and ſo not capable of à preſent, implement by purging, they 
to the iſt of Auguſt 1097, 10 clear and diſburden the lands of them, 
either by obtaining a decreet of certification againſt their grounds and warrants in, a ſe- 
duction and improbation, or by otherwiſe re them out of the way. Some urged Bailic 

t be put to find caution to ſegure againſt them; but —_ was laid de. 
Euadem die. Mr. John Preiton againſt. Sir George Campbell of Ceſnock and his Lady 
The purſuer had an old inteftment of annualrent — of the lands of Newhall,, whereof the 
Lady was heritrix,; and he now craving; to poind the ground, they ſuſpended on the 46th _ 
act 1695, allowing retention to tlie forfeited. perſons now. reſtored of as many _ 79 4 
* 8, for- 
feitute continued three years, and yet — — all that time Mr, Preſton uplifted his annual. 
rents, and for which they muſt now have retention and compenſation, / | Anſwered, They 
were not in the terms of that act of Parliament, which meant only. debtors perſonally. bound, 
which Ceſnock was. not, the fundus being properly debtor. 24d, It Was only in the caſe ; 
here the;forfeited: perſans: were diſpoſſeſſed; but ſo it is the Lady enjoyed her proper inhe- 
— Newhall-during all che years of. ihe forfeiture,. which carried the jus mariti; and 
tho! it was by a gift from King James, yet that cannot prejudge Mr. Preſton now. The 
Lords found Ceſnock's claim for retention had no ee in the at of. Farliament Y and 
. therefore decerned. in the poinging of, the ground. ö | 
January 21.1696. Rankieler reported Sir William . Rar David Arnot. of 
that Uk, mentioned 26th. 1 The Lords nou- decided the point, and found Sir 
William as titular could claim: the parſonage teinds of no more but what was laboured and 
tilled, and that he could not hinder. a proprictor to turn arable ground into graſs; but he 
had an eaſy. remedy: by a valuation, which by the act of Parliament in 1633. is fix- 
edar-the:zrh bull; and if all be: vicarage, | thenithe perſonage great teinds are modified out 
of theſe. N tit. teinds. But [this puts titulars before valuation to great. trouble | 
40 liquidate how much cach year was in corus and how. much was left in graſs. 
49) Bodo; Inthe action purſued by Charles Murray and Fleeming — N llobel And er- 
- fon and James Herde rſon, being a reduction e 225 lefti; and the purſuers repeating a 
- probation-of the deathhed led in another proceſs at Grange Dick's inſtance, in regard the 
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_ Robertſon ; 3” but thought it relevant” to 


eb mt ae nn. pre 


| imcerrogarors to have refreſhed their memories, and made them depong; on other eircum⸗ 
ſtances, which were not in the examination on the 1ſt proceſs put to them;; and that in 
| law veftibus non teftimoniis credendum e; yet ſee Dury-x6th January 1628, Finlayſon, where 
delta in uno judicio were ſuſtained! coram 8 in things gu traliu temporis mutationem nan 
. Fecipiant;; "nd 2 gth January 1632, Kaidly; where the Lords found a paſſive title in one 
= praves: in nen Todu 
1 . F b r 
anuary 22. 1130. Macher 'repented;Mir. Joby: (Fe delt David 2 0 of 
Togu, for payment of zoo merks contained in his band; bearing, that Robertſon had 
ned him to 000 merks due to him by the Earl of Dalbouſſe, with this quality; that 


he ſhould do diligence for that, as well as for the ſums due 10 himſelf by Dalhou — and 


-vlide he ſhould pay him the faid z000- merks out of the firſt and readieſt of, what he ſhould | 
receive from Dalhouſie, either by virtue of the rights vſſigned to him by Robertſon, ot = 
other fights whirſomever' ſtänding in his own 3 _ Mor ubſuwed, 9 05 . 
815 had got conſiderable ſums from Dalhi 
3000 merks was come, dies tam venerat : ed; That his receiving 
from Dalhouſie nan relevat, unleſs it was 75 10 virwe: of Robeniſon's nen 5 and 
rds, “ of by virtue of any other right, 
bot chis, y virtue of any ee 9 in "his perſons alli to: the ſoms e to We 
by Robertſon ; and it is not to be preſumed he would have given bim 3000 merks for no- 
1 which he would be forced to do, if this were ſuſtaĩned; for he offered to prove, 
ne got no money from Dalhouſie by Robertſon's aſſignation, becauſe he was either EXC uded 
preferable rights, or it was paid before the aſſignation. Anſaperad, This was. a bargain 
. ed, like the jdFus retis mentioned in law; I give you right to 0 kts pro- 
3 yon pay me 3000, if either you! get payment by my riglit, or by the debts * 0 
you by Dalhouſie ſtanding in youỹj eee at the time of the tranſaction, extending to 
8 merks and more; and I offer to prove you got pay ment of your o ,n The Lords 
found rhis a bargain, and that he was liable for the 3000 merks, if he got as much from 
Dalbouße. by virtue of any right ſtanding'i in his perſon at the time of the agreement with 
fer warrandice againſt Robertſon, if Pom guild 
proved the ſum aſſigned was paid before the ee u þ bor found his: being. debarred * 
preferable rights not relevant. : N 
January 23. 1696. Runkeilor reported: Hogh We e 7 Themis, „ 


r and others thirled to his miln. By a contract they are bound to pay ſome 


V's 
* 


© bolls for dry multure. The queſtion: aroſe\what thould be-the meaſure ? The heritor of the 
mln contended it behoved to be the meaſurꝭ by which they commonly bought and fold in 


markets within the regalicy of Kilwinning and bailiary of; Cunynghanie, within which 
the miln lies. Anſwered, Where a meaſure is not expreſſed, it muſt be underſtood of the 


universal general meaſure for the whole een by the 114th act 1587, is the Lichgow | 


"meaſure 3 ; whereas in Nithſdale, Galloway and many other places, the meaſure will be 2 or 2 
pecks more on the boll than the common Lithgow meaſure. Replied, The meaning of par- 


dies js to be adverted to in all contracts; and hen one agrees; for balls: indefinitely, . "a 
muſt be preſumed to be conform to the meaſure: of the place where the land lies, the 


dwell and contract; and Sir George Mackenzie, on that act of Parliament, 5 the wr 
particular meaſures have derogate in many places from the general ſtandard, as particularly 


in womens jointures and miniſters ſtipends; and that they are to be paid and received 
rhe accuſtomed meaſure of the place, and not by the 


ithgow-tneaſure... The Lords conſi- 
dered that if there were a general uniform received meaſure in this juriſdiction and regality 
of Kilwinning, then there might be reaſon to preſume that was the meaſure the parties 


"a meaned in this contract; but it being alledged that they varied, there was no reaſon to make 
the meaſure of a ſingle pariſh or barony a fixed rule and ſtandard ;. therefore, before Faber. 


they ordained the cuſtom̃ to be tried, if it extended to the whole diſtrict and regality, or 
if it is various and diſſonant from vne another, in which laſt caſe rhey would expound. the 


contract to be the Lithgow meaſure, and: no other. "This variation of meaſures is very 
| pre judicial to the lieges. 


odem die. Merſington offered the 88 debate between: Sir Archibald. Kennedy of 


| Collzcan," as aſſigney by the Lady Girvanmains, againſt Robert Black wood, purchaſer of 


theſe lands at a roup, and the creditors of that eſtate ; wherein it was: contended, that by 


the conception of the contract of marriage, the Lady Gir vanmains was plainly far of the 
eſtate, becaiiſe failingheirs of the marriage, the heirs of her body, of any ſubſequent mar- 
riage, are the next ſubſtitutes; and that Craig, 15. 2. Dieg. 22. clearly tated this caſe, 
and determined the fee in favours of the wife; and that the Ducheſs of Monmouth's con- 
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a" being res inter alios acta; and he might have had objections againſt them, or — x 
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: wo nie p58 44e. 0 "8.15 05 . 
piötchede e + July jor — Sandbade the, Look ative ii 
0 - to * bernd in their wan preſence. But, leſt the rent uould periſn in the tenants 
„ during the depe; they #rdained them medio tempore to be payed to, the buyer 
ut the toup, in regard ne wel found ſufficient cantion, ſo they would be always liable toany 
Who was found to have belt vighe 3 for che leaſt eſſect can-beallowed:to-a rohp is t put the 
Il poſſeſſton; and it is hard after a ſale is perfected to begin reductions quarrelſing the 
\-- _ " _ *common Uebrors” right -ro*the lands, which would introduce wade eo. ,confution; amongſt 
© | "the erevitors, who” che faich of his being generally repute enen, ent * 72 
1 _ vaſt ſums of mon * See this decided 6th Feb. 1696. FFF Ry, 
a 1696. report eee Earl, of, Collis," and 
. _ Jami nety of Nene Tbe firlt point was, bavingonce prodbced. his tack .Y 
_ the care in the . he might not take it up again when e found the Earl, who. — 
—— ©: "newly enn 45 We i ns rm hes * rack. 2 AN a8 * 7.404 a 


Pw | 


hat 8 — Wy res eee aue Cee l We aledied. ——.— m_ ng. 8 to . 
. 32 1 : fame, the'forfeiture being reſcinded, and all following thereon taken away. - 
ko " Anſwered, That is only ſo far as'the re ored porſons were leſod, but it Were a very fini-. 
1 reer interpretation to make a derorfion of what isdefigned for a beneſit 40 my prejndice; 
. 5 | for, put the caſe, that the donatar had interrupted thie preſcription which, Was- running 4 
1 the rebel, or ſet a profitable tack, woul not choſe acareſce;ta. one reſtored per mo- 
dum juſtitiae? And on the i th of July 166 between the Earl of Lauderdale and Bigger 
hae, a certification obtained hy Swinton hen donatar, was found to belong to 
Lauderdale, that he might found on the ſame. The. Lords generally inclined to.thipk 4 
_ (forfeit perſon might uſe any benefit: the donatar had obtained, even as the improvements. 
8 a tutor acereſè to a nene Pete conditianem. Pupilli Jed, non deteriarem ; 
* but falling to conſider this deereet they finding it not to he a preference. in time 
boming, Tour onhy for ſome dygone-yeurs/ riends; they found it no ſufficient ative. title ip 
__ compete with Caſlilis for ſubſequemt earn without the tack itſelf were produce - 
' Fodem die. Haleraig reported thechildren of Thomas Kincaid Chirprgeon, -apain = 
8 Deas of Coldingknows Advocate. The queſtion was, if the a $a a bond. of 
Corteboration, bearing only an ant r preſumed that all pre- 
exeding annualrents were either diſcounted, or paid. — the common pra ice, men of or- 
2 caution do either ſtate an compt af all then reſting,;. and accumulate. them in the 
. bond, and ſecurity. ; or if they he not included then, they are either paid, er a new | 
85  {ricker given for them, and they, are diſcharged. But the plurality. of the Lords found 
i rigort juris the taking a bond of corroboration did not cut off preceeding annualrents, 
F renounce: his honds of corroboration and paſs from Ie and t hy him - 
elf to the firſt donde corroborated. and charge on them, except hey bg ee ino 
. vate. e en e S LAT IY revaes TTY * e wb. 1431 * Dd We | 
SE: at Pals 4 In the gauſs. Muir of 1 againſt Crawfard: of 1 1 I bs his alled- 
geanee was proponed. I cannut pay this ſum contained in my father's. bond, becauſe your 
cdegent from Whom you derive; dhe right to it Was my tutor, and ſo pr ſumitur intus babere 
. | anteiredditagrationesy" he not having as yet counted with me for his adminiſtration.  Anſwer- 
ee, That brocaxdonlyextended t dees acquited by tutors or curators durante lutela et 
-curatela; bar'this_debr-was in his perſon before bis entry to; the oſſice; and not only fo, 
but he was denudedlof it by aſignation before; he: became tutor. Replied, It till remain- | 
eld in ejus boms the aſſignation not being intimated. The Lords balancing the deciſions 
ae 2 Cranſton, and Ramſay a aint the- Ear). * Winton, January 24. 1662, and 
.- - others, the found they mainly ſtruck againſt; debts bought in during the tutory; but if 
i the pupil's ather was debtor to one of the tutots, no, law hindered; him to purſue his pu- 
pil. being authoriſed by) other tintots to pay the ſame, and the minor's bypothec in bonis tu. 
toris does not reach that cate. Therefore: hey repel N | defence an | ulsined, her at 
N. 9 inſtance. 1 „ ' 1 
e. Pheſdo repirred: Edward: ALI n Atchibatd x.” Ber i in che Pot- 
_ _ terrow,. The debate: was upon à blank bond which Ker had delivered to the deceaſt Mr. 
1 Alexander Srevenſon, ſervant to the Maſter of Stairs, when be was King's Advocate; and 
Mr. Alexander being debtor to Bron in 1000 merks, he gave him Ao. this bond inſtead = 
of acautioner, wherein Brown filled up his on game. Ker raiſed a; declarator that the 


pod was granted ſor ; a gratuity to the King's Advocate, to get him an eaſe of his exciſc 

Wich be never por, and ſo being cauſa data nou fecuta, the bond opght to be declared null; 
„ a Po ** tevenſon's oath anent the e of it; ' which the Lords , gr anted; 
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in Dundee, in favours of his 
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eg 8 xdithat the Maſter of: Keen 8 toaceept.of yp Dy 
bur deſired him to fpeak to Sir — andthe ether tack (men; erz Ker bad = 


| keep tlie bond to himſelf ; andaceordingly he tzune it te Brem ro fill up his.own name in js. 
The Eords falling to adviſe this oath, it was .aledged: for: Ken, he had interpelled/Brawn - 
| by his-decfaratory and getting, Mr. Secvenſon examined, before any i ten wace of . bis 
The Lords fund that ina campericion among arrelt — 


| nine being led up in the blank, 
a we euer conditnes- of the party to whom the blank bond is, delivered, intimation of 


dine by Sur, vit Nov. 2665, 25 fo) 29th; December: 1626; and 47th, Fanuary, 16.77, L. 
Bamff contra Grant: Vet bete che com being only bet wint the debtar,, grantex of 
ce faid blank) bond, and the porty u rhoſe nameis;now filled up in it, the 


| Fred apon ſo ditharteſt am ajν,HhH. 3 1 n 2 38 „ Weg N TS . eb 3 v6! 47 « 
Tue Lords afterwards, om a bill, ſtowed: Bocwe whole name was: Filed 


up in, 


our that he\had-reclaimed againſt it, as not Me, Acxander Stevenſon's, money . 

E 28.1696. Halcraig reported William Welſhof Scar agaiaſk Sir Alexander Are elkin; 
a Cambe, Lord Lyon, for repetition” of x compoſition: of 1900 merks which the purſi 
33 paid tu che defender s father, for 
at Peutlandz fllt rebellion. The defence was; neither the purſuet nor che de 


was not; and tho? the act allows repetition from donatars, and others, yet the word O. 
8 imports ouly fuch - as: | derive right from, denatars. The Lords thought 

ved” 
found the Lyon having ouly acted as a friend, at the inter 
ſon, and not being donatar; he fell not within the: terms of the 


 faid: act af Parliament; unless 


it couſd be proven that m nap cock was putting in to get- me gift of che forfeiture to 
on, to prevent it, and get it in his o¹n name, came and | 
10 as a friend, to do the 
ſon a favour, there was neither law nor reaſon to extend this ſtrict and exorbitant a 0 
hat this was paid for-procuring the gift f 
forſeicure, (whick was never obtained,) an ſo it was canſa data et nan ſacula, and .oughr 


himſelf, and chat his ſon, 
| offered bin the: lad cnpoftien: But if: he was only apphed 


There was another reaſon 


char caſe. 


tobe repaid 3 chis wes norenermined,: but remitted. ro the n 510 hear, Fr further 


© Eodem die. Uuleraig reported Scrinizive < Litkron contra. L 
| momrioned 20th July £694; for reducing a diſpoſition g ranted by 


iof 13 ws others, 


creditors. © Mledyed; He was not notourly bankrupt. nor inſolvent at the time of bis 


atiting this diſpoſition, ſceing be had neither retired, nor were there diligences by horn- 


cauſes by 


their contracts of marriage, &c. and he did not gratify and prefer one ereditur to the preju - 


dice of another's diligence, for there was no diligence then. agaiaſt him. Anſwered, That 
excellent ſtature obviated che frauds ther difcovered ; but the a, Panliana, et de delo mals 
in the common law were much larger; and this was as plain and palpable a fraud as any; the 

man was oberatus, and reſolving to fly immediately, prefers all his. nearer relations, and 


ranks bis true and onerous credirors in the laſt place; but if the order in which he places them 


2 all is exhauſted, »/que ad peram before the creditors get a ſixpence; and ſo here is fraud 


doch in confilio'et eventu ; and rhe — have oft proceeded on the grounds of the common 


d 


againſt Daldilling, Ach December 167 3. The Lords found the diſpoſition fraudulent, and redu- 
Led ir. There was a ſeparate alledgeance, that one of them ranked in the diſpoſition was no 
8 perſon but a ſtranger, and fo utile per imutile non witer; 5 the. en, maſt 
ſubſſ ſt 'quoad his ſar. This was not decided. 


Eodem die. Crocetig reported Alexander Simpſon late Balle of BW WF ogainſt. 1 ames 


Weir of Kirkffeld, for the price of ſome butts of wine and ſack fold to the late Duke of Queenſ- 


derty. but bargained for by the ſaid James Weir, then his ſervant. | Simpſon had by a pro - 
_ ceſs endeavotired to fix them on the Duke; but he deponing that he knew not that theſe. 
wines came to his uſe, and offering inſpection As books between his ſer vants and him, Simp- 


on faiſed 4 purfuft again 


Weir, that he miglit not loſe his money betwixt them both. 
Alleuged, The very receipts and accounts produced under Mr. Simpſon's own hand ac- 


- knowledged they were furgiſhed'to the Duke, and it being but a nudum miniſterium on his part, 
55 hes conld never be e z and the Lords had ren i November IB Howiſon 


ff oral Aàgainſt 


"A - MY n , 1 1 9 * 8 1 
IP * 3 1 ? , 


the filling up of the name is neceſſaty, as was Hund im the caſe of Geddes and Veitch, men- : N : 


objecting the want . 5 
ef intimarion ws not competent to the debtor himſelf, eipecially. ſeeing the: bond was of - 


iT r 2: 
OY to be-cxamined/if he knew: what was the cauſe of granting it, FIERY i 25 


procuring: a gift of Us kater 5 boaſeitate tor bei * 
fender 2 is 
_ the terms o che act of Par kament reſcinding nes. and forfeiturts 3 fon it is only. in fayours 
of forſeit perſons (which yon ate nos, ) and againſt denatars, which: the defender's father 5 


an heir 


might have the benefit of that reltitution, as well as the forfeit. perſon himſclt; but 
ofition; and defire of the rebel's 


 anent: 5 . — 8 


James Lyon, Merchant e 
ſan in- law and cher relations, as in defraud of his | 


ing, Sc. againſt him; and ſo he fell under none of the heads of the act of Parl. 1621, for 
tho it was to conjunct perſons, yet they offered to prove: the antecedent onero 


, as in the famous cafe of Street and Jackſon ugainſt Maſon, ad July 1673, and Reid 
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\Cockbr a ſervant taking W of; Nee 
met, b hae be — fot — ee The compt was fo ſtated toQueenſ- 
berry, and I purſued him, /atiyour- expreſs deſire, and I being in damn uitunde, you: NWO 85 
knew belt hot to inſtruct that the wines came to the Dukeis uſe) ought to . 
„ =, your 'own'ſecurity and relief.” The Lords thought che caſe; very hard, anditherefore, be- 
8 . drr enter ordained; Weir, the Defender, to depone Wende ele not adviſe Simpſon to 

5 mae the wines to the Dukes kecount;. and to purſue ; and hat documents and evidences | 
bes has: to tleary "that" the wines caine to the Duke's coltabs;2 0 Ade en big 19 , „„ 
Laden d The Earl of Southeſk being purſued by Elizabeth Viear; as repreſenting ber 

_- huſband, for Ln "Rerling' contained in af Engliſn bond; and a decreet af the Lords ob. 
1 eon, whereby'the-Lords'had found;«thar-the'fingle being L. 7 ſterüng; it might 
ran up til it Hut equalted the principal ſum und ſo made Le 20% ſterling; but the Harl 
no repreſenting, in a ſuſſ and reduction, that the penal ſum in the bond wus alle- 
=: narly L. 106 ferling, ſo the anmugtrenr»/ obũld never be allo well by theianalogyi of law to 

5 5 | Geol above chat um, The Lords lpoked upon it as a purt error in calcele, and Were 
ieſtrictec it tote E. 0e eri Which they found by neee opped tht 
WES o and that it c hot endeed that ſum; and afſoilzied from the remanent L 44 4 ſterling « as ry 
En: == See 224" January 1679, Sir Alexander Fraſer „ ng Nee F 
n . r 3 the competition ene, Villiam-Wilſon.. 

5 6b Bagh "againſt one of. ee eee een . ect on a a bond 
ERS Forrobbration which bond being poſterior: to my; ihhibition, it was reduci le du abe 
S 1 euere, au ie dur as ung? benefit ot advantage ace ced to the t by the 
TT bes ef Waker nien dend: the accumulating bygone anuunlrents, and turning them into 

Ee 4 principal um; Nc likey"tie-acknow doed-allitheſe,vere flruck p97 nag ty inhibition; 


* 


J preciſely: eoincidrd and agreed: wirthi the bonds corroborate, the di- 
EY bi lice. & by adjudkeation'oughe to ſubſiſt neee Keplied, A the adjudication had 
J upon both, then it. would have been good; but ſeein r 
„ Ut plot coroboration ſublato: fanden orT wit ucc Dupliad, The bond 

os : of cotron 5 | 


on nt oninartates the firſt bond. which-is ſufficient to adden che adjudication. „The 
3 25 by 'plafalicy ; fobnd'tharitherinhibiri on did not only eut off the bond: of cor 3H 
> __ - ton; but ae he adjudiearjon ned thercbn, and found: it: null in ou. Sundry of the 

RTE. were for reſtriting r the ſums contained in the firſt bonds 
8 corrbborat e as both ore equ 8 wourable ; tho“ in rigore er ee 


in 


10855 Rank | eilor rel INT red: Jam der: ce andinſt; Peter 
3 merks ee he was cau - 
3 abner for Ficus, Frontarhbm, Gosfuird' had 5 —— for 10,000 nerks which he 
3 WAs to pay Ady Bulgillo, David Teaman, and the relict of ane arkſton-; and if 

J mere tes he {did 30000:metks/to.rhem,..chew they were obliged to aſſign him to 
 thtin debts 3 74 6h, the ſetond ſum bamed was the bond wherein Fodderance: was bound us 

 Unnrionier, *'s 4 „He was only liable to pay out 10, 00 merks, Which he had done 
0 atis, *tho-rit and 3d debt and 'the clauſe, . if he paid mare, was wholly in his 
N option, gud 10 wah obligatory and tho Yeaman's debt was named-2da1oco,.;yet; that 
did ust] i Preference given: it before the third, which he had paid, ſesing the 

8880 a not odge Alm 5e pen f the order as they were named; for then it would 
have born the adſection of :theſe l the iſt, zd and 3d place ; and Bartolus, ad 
ii ie. ar wu art et pupillari eee ſays; Ordo intellets et mentis contrahentium magis 

5 os Fielargs pes uamiorgo ſcriptures, Neplied, Such clauſes: are not adjeRed to operate no- 

thing, and the dealt they can: ent is, that he could not give a total preference to the 
laſt in excluſtan of the ad, but behoved to take them in at. leaſt equally and pro rata. But 
tue Lords conjoining. the two together, uz. the obligement providing for his ſecurity, 
mi caſe he paid dt more than the 1οοοð merks, and the order they were ranked in, fouud 

. Gockulcd boundlto telie ve him of the whole debt and cautionry in Leaman's bond. 

* Eodem die. Rankeilor reported Jean Wal ace, Lady Hack burn, againſt Turners, ber te- 

_— whom ſhe! un eee for not reſiding in her land, conform tg an expreſs. oblige- 

ment in their acks. Theit reaſon! of ſuſpenſion was, that they were under tack of a far 

more conſidetable roam taken them from / an adjacent heritor, and he Was content to 

x his ſon in her landy' and ſubſet it. The Lords conſidered; the obligement was ſpecifick, 

— ay thut they ought not to have the privilege of ſuhtenants and aſſigneys, and that the 

8 maſter had 4, prejbdige by their: not dwelling, both in nor. upholding the houſes ſo well, 

| al the Sat the fuiltie, Gt. therefore they decerned him co dwell. there for the future; 

and as to hygones, quia iaco falli impraſtabilis ſuccedit damnum et intereſſe, ordained. them jr 
825 chndeſcendence of the! damage and; loſs, thro! aß nge e fince ws Ss, of 
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. . &i 15 oh "ION i 4 ene in aue OT ak A 
WEE... : Merchant in Edinburg h, for the price of à parcel. of cork 2 Rad ſold him. 
3 Aledged, It was arreſted by he Dean of Guild of, Edinburgh, with ſund 4 pru goods, be- 
ge having: brought our ſhip to che port of, Leith, we, had broke bulk before We had. 
43 male offer to the town, contrary to one of their acts. ginfwered, They had looſed the ar. 
reſtment within a few days after, and had offered it to; bim, and he having bought — 
TT ak e As. well as 95 785 18 Took. ang Veen Aae notwithſtanding of, the - 


5 deſ N ik tam one 4 ES | 4 5 
© Rs their INC. Fe; Tink: x anon. upon a Ale * fly Taro rt before themſelves. Ie pre⸗ 5 

ſents u bill of- advocation on thir reaſous, that they were ſuſpect of par iality, in Tegard 
N they had exbibited a charge againſt him before rhe Parliament 1169 57 Which Was remitted 
0 to the judge ordinar, and their attscking him juſt now before their own Court, ſhewed 2 
Seit cagerneſs to be both Judge and party; ; and the famous practitioner, b 7 1 5 
ta, in his „peculum æureum de appeliationibus- et recuſationibus: judicum, as | 
- declined on leſs grounds and qualifications than bir. Anſwered, None could 1 217 bo”; 

| 1 8 were moſt eompetent judges in pr md inflantid to their own ſervants; and ict appli- 

| ; cation to the Parliament was only to get ſome exorbitant entraordinary clauſes in his 14 1 
and admiſſion reſcinded; ſuch as, "hap it he hoold dt by" cited upon; leſs. than 4 weeks, and 
bo ſee; bis accuſer; Ge. The Lords thought there was ground of ſuſpicion, and therefore ad- 


| yocated-the cauſe. to themſelyes, but 0 as My. M*Leod ſhould be obliged. ro anſwer fummas, 5 N 


* 0 — 
as arg, 
3 
* 


Ts, 


di te the articles of malverſation exhibited againſt him. 1 In this cauſe the procels ; * 
Sit Wimam Thomſon, Towns clerk, recorded by Stair. in 166g, and againſt Sir James 
= Rochead in 1684, were g cited, Tho- 1 and iniquity be the main reaſons of 74 Fe 
vocation, yet they are not the ſole;/ Intricacy, ſuſpicion, double rights; &c. are alſo cauſes. 
13: Bodem die. Mr. David Forbes Advocate 9 ues Mr. William Dallas Writer, on bis 
_ 3 reljeve bim of a debt due to him by Willam Cockburn, father-in-law to the 
aid Mr. William; who, having deponed on the promiſe, acknowledged- there was a com- | 
_ mining; wherein he took. off 1200! aha of the debt, becauſe Mr. David p aſſed from mw 
| f arreftihent he 80 Na ; od char © Mr: 1 . bim * . 0 the reſt, whi "Is 


" Booking Mo Dia ferred! he 1 0 6944 to de Ne nam a 4 nah e 
Mr. William Dallas opponed his oath, denying he had aequieſced in the terms Mr. David 
demanded, and that ſiſence is a medium participationis between conſenting and diſſentin bit 
ſometimes participates more of the one extreme than the other, as here, Where Mr. Palas 
did not judge himſelf further concerned to repudiate his unreaſonable terms; and homolo- 
| Bet not inferred, from ſuch remote conjectures as nods, inſinuations, or taciturnity. 
he Lords found the path did not prove the acceptance of the agreement, nor that the 
lifications of the fraudulent ſilence amounted to make Mr. Dallas liable in the ſame. To 
February "Mo 1696. Charles Jackſon and his children againſt Sir James Cockburn of that 
06; Y The Lords found the compt produced, fitted berwixt Andrew Houſton one of the 
_ copartners, and Sir James, eiten to be the rule of compting in this proceſs both .quead 
charge and diſcharge, unleſs Sir James would proguce the books, on ſome other more au- 
 "thentick” document to conyell the ſame, in regard ye cannot uſe it for the charge, and re- 
J it for the eee 3. for that were idem approbare et reprobare. if 
Eudem die. Newbyth reported Tweeddale and Pirie, Litſters in Edinborgh, 5 the 
© other Litſters i incorporate : with the Walkers and Bonnetmakers. The Town Council of © 
L Edinburgh, on a recommendation from the Parliament 1651, granted a ſeal of cauſe to the 
L ixſters, uniting them with the Bonnetmakers, and ſo giving them the privileges of one 
of the 14 deaconries; whereon they attempting to diſcharge thir purſuers from exercing their 
trace, they raiſed a declarator, alledging, they were in the actual exerciſe and poſſeſſion * 
their trade at che time of the ſaid. ereckion, and ſo could not be prejudged nor debarred 
_ Gring their lives. Anſwered, The ſpace of 3 months after the patent was limited for their 
ee to be members, which they having n eglected, they ought not to be received 
now. The Lards found they being free men do ore the ſeal of cauſe, they ought, to be 
Tx me e chat e c or en Os not their e and | found 
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y abt A 4775 
a | incorporation, elſe Red of ſe? weak ny nothing 
Zeuim de. The Lond Heart the” caufe between Veitch; Car 
- 4" in Dutafreis, - mencioned 28th Febru 16931 ant having 
cies on both" bands, they fulkalned rhe decreer, holAiny te Bayes 
8 a ON bo Woe Fob Es ea e eee fonts 
Sly; he Was not appr ed, baton at b <Ivlling Röuſe ſe rhar 
1 ever on <Har tit RL eotifelt; ig f 5 fas Fete being dedeced 
ated therein md crAv&dh x eee gte, but 
gat; ane CC yours" eome theo the 
ob ane « Nhgufar" ſaceUſer; ark Böhsen e doe Recode barkropr, 
1 the” Ey nilgh it me Ao Eis dee if it cm do his oath; "me ene it EXeCurion - 
8 bim to de y apptchefided; alf which eircumkänves ehe Lords comolned': 
_ the Lords would have examined the Clerk, Exttacker, and Mlegenzerz ey bac been 4 
ey Were 211 deat,” an@ ede Tee thooghr- ths Cloths and Ex. 
Gets ought re be liable in Urthages i ſulh ctſeb,"betaWſe"of their mhbeefarion; 
ham, 
y Plende wit, zock Rentom the” Metkenger. eee 
i ineget and Went Meet and ofdafied the Botds ta der eren to be 
1 bak enge to cut the Had z 'coldira Vl zog profiable title t6 Pac beipg ona 
Alen Goutd be Toffleient'to” aortic ar NN Nr Raw eee — did 
7. r ne x Mele Words 


not tg be Feponed te 


againlf Je 


pple,” on a Hs in oy Boeken Lene ney i 
3 55 to be Toheiteſt daritjg the" matting 10 
F raiſed 205 ie bairns of the in marriege 
theſe wor of, //! eval nor exrchd ro houſes, winks 

. nd ea ay and cis norv 50 "the ehiſarei of the 7} ee o e 

in 4 , Which they fikd received ahd'Gifcliarged'; 5 ELM nd th 1 
E . . ve int kewent, and Tucceed to the Notfcs'as general ert of Ane. 
Flug 6. 169) 


oods ar 


Ae Sir A. Remedy of Callain,” "mentionee's 30 Fai 
e found, the” ehe difpobeive" clauſe of the'yailtic bt the beginning 
the conte . Ws dubious, arid feetneck te make the wiſe far, yet ehe auen 
= 55 cleared and" taken ö the'Tubſeque :Saiiſes, importing to more ip Her per 
ſon but a hferene; and"thefefore; Aff ehe whole Rieter, Fourd'the Milband' flar, ard pal 
4th pay itors dif Heike, "This" wi cattiel e f malicy of 8 Ant 4; de Tothe kr. 
/ y fee was 16dped; ovyht" 
om the Shel vr claufe, and not the fubſequent"ones'; ic Om 4 fept efeiſtation tber the 
auc Were bought tos chenp at ine roup, the Edrds inclined "to' tecommend tothe buyers 
to add one or two Gal 1 to make „ e pride to be gfwen ro che heir, ra- 
the haz Aue of” the 
relied bt fuch N e ind Giry anmatus "gave in Lake appear front ths Intertocutor 
tet ebam urfuell by Sit K kale Bi of Parr 
il 


qe ® 5 1 5 che Lady" Kineardeß, er 4 decteet” obtained  againft then 

ble Sir Wyillam, his forher; Bad with fondty ward, 

_ aud beer Caſdalftles, 'whereef the Earl of Kincsrdem had 3 Sit. The Lords 
would not go upon chat ground witch was trfed, that minors were reffored torntrg rem 
hr, to that purpoſe ; 
45 chey had found in the preg of 1 gs oſt Cochran of Kifmaronock, that . 
miert) ed five rego ir 1 feet when" the” point Was in jure : 
d ach F deereet to this effect, rhat the 

minor tight” NEL ini ＋ 2 po i115 &* 1 ea u kutors md erztors were 
not calfed, nor the palftve kirles proven, apd feyeraf orfier grounds. Many Lawyers hy 
down th "82 contluſton, NS Yeftittendum eue probatients omas; bur ths carries its 
de * . Jay 722 of Muy" ane Gray of 
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eee cube bebe nei dete ge e 
: * hinder theſe living in their: ſubyrby ro: exergy the 1 Part. 
agreement ſeveralqueſtions- ariſings it was debated whether the * W as d Seeg 
0 'only.each man tor. his: eee add, If hea hx bounds bollect; their dues afidng 
8 ſelves, end bring it: tu che Glaſgom Weavers; or if they vuphe: ebene do ide Goten 

£ 4 er the locus comraBus be the rule o if ine debtor is hound 10 Fame - 
ſack, out isiercdicor--and: offer it to him. The Lords) thought This e 


z* 


24 Ns found them not bouud xo collect it, nor pay it in, but . 

. of e ey were not liabſe as a colettlve body, bot esch man for 
1 pe 205 eee VC 

op etween; Sip eee Tolloch and Sir Robert Gordon * 


IC m and it of his rights on the lands. of" Arboll, EK 
80 l produced three” apprſings; 5 them up all bot one, and Tuſloch &ra- 
certification contre. now produt '> He. alledged:'you cannor; broavlſe e you with _ 
already, produced. ftbergd, l am not bound to debate the validity of wy = 
| Kin be erke ele this: were to diſcuſs the veaſons before 8288 By 
imbed in this, th might drop in the ad, and ſo 4 3d nnd A, and 
6 of them, wt. which che production ſhould 14-6 Hom got lo. | 
at eb, dr Hie ee e ee ſtproduQion 
. -purſuer's: title, then certification a ws bee if bun nd „ 
1 tion, without allowing hitn again debate, that he had produced = 
Welkntly, and needed not pro- 8 they might draw in Werte e 
reaſons NO I OL IRENE: te all fon, and: debate onvevery lingle 
ed, which. might ſpin, ont teduct ions in in m,, 

1. the action for i purſued, by Gürdem pf 4 fo m 
gl th 46955 = n, in 
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6th «dof ee e We as, 
. Bhat contrary.roithe nature: t Bec of: -moveys on this my Ts tat > 3; = - 
the . . in the tack. to upliſt it was revotable 34 Tacks of any part of the com · 
mon god, ſet t Magiſtrates, are mull, by an-a& of the Royal Burrows,” at Kinghorn in 
© Was, velſe; they. might. Toon. dilapidate the Town's s patrimony z and it is alf e . 
BD. de admitiiſtratione. rer. 4d civitates pertinentium. Ia gg, ſeveral oh; the. firſt Tackſmen 
were on the Town Council, and cannot be auflores in em ſuans. ed to che pt, 
- The The kack did not Uexiate from the act 1626, ſave in turning a Waphen Manufsctory into a 
Linen one; for ſtill boys were trained up in virtue and induſtry, 8 the main ſcope of the 
_ att ſeemed to require, only they! were: nat preſented. by the Ma giſtrates for relieving them 
offs many of their. own poor, Cc, ade, I thrives much Sac e the one art than the 
etber, 3%, There Was 2; gu , of the Ton Connell to ſet this rack; diſcoumtiug the 
 Tocklmem; and now it is in the hands of ſingular ſucceſſors, and that perſonal objettion 
ol their being Magiſtrates:they, is not a lales reulis to annul it in the perſons. of thoſe who 
 baye.now lena, ide, acquired.right to it. The Lotds on the firſt ground 
ing to the reſt) found ſuch. a dicrepance betwixt the conditions of. W the act in 
© 2646, @ as was'ſufficient.to: reduce it; 3 . ' fundry: of the Lords moved, hat theſe clauſes 
_ might. now: be adjected to this tack, and the ſame e 2 thereby, without 
2 the ſame in totum, bein loe d good ane MORNE) 3. WO! But the plurality carried 
die contrary 24.1 |» OY TE 4.1 . | 3, iv oa AK 3, ek BC e 15 . . at 
2 February 11.1696. Elifaberh. Slit; aud Dickſon,, der dabend, ind William | 
an John ma; Forks of Middleby, agents, upon a ſummar complaint againſt them as: mem- 
bers af the Seſſian, that they had taken advantage of them; and cauſed: them enter into a 
ee a and diſydvantageaus bar ain, e che * Elifberh had: made. over FEES 
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55 : elle deſiſt from all trade either of export. in 
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7 the contract betwixt the Burrows 2nd Mr. John 
duch che 36. in 1693 (has only rürifted the bid contract b 
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bond, to pay her- the fret halbof it, he retaining the other half, but defraying all == 5 
»pences but of his half; P virine of which: tranſactiggg be. craved retention of the half = 

in Sli bimſelf which Elaheth and bat huſband co 


vas never zheir meuning, but only tao give: him the Half of what be ſhquld recover. - 


of ſſthird parties hands 3/Aandthat their, agteement (whatever the. corte verhhorum might ay) 
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Dat | >, js. never fury whore 8 eee eee 

8 a9 Wins fond s th July: 166, Talferz aud Dec. 13. 1663, Barns z is, 

| forge never underitobd.co:give;him. the half of his on ſum, da. 300 eike, 
dovering little or nothing, unleſs we ſuppoſe thum 0 b adeofs.;, NG William Bun- 

tein” F: -Sratiuity\, it was but Zag merks, a fmall-remuneration for his: 8 . 
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2 Viz. Dunfermling, K K. 


d man. e they. have the-fall-libercy' eee. ; . 
ation, and Sv were op fou fide; and ought to be Ae fe a 7 ah 
Is DSi of all the bid acts giving the nomad 26 was). that it 

pins the,cxcluſion. N J And the iniquity of the gth act 1672; 
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rew Balfour; Writer to the Signet; being a ition between two alſignies Upon their 
cf intimations. Alexander Roſs contended his was firſt intimate to the dehtor, by 
- his paying 4 year's aunualrent to the .cedent; whole liferent of the ſum was reſerved in the 
body of che affignation, and che cedent's diſcharge.” to the debtor made expreſs: mention 
of this allignation; which was equivalent to an intimation. | {nfewered. by Mr. Hour, 


auc the Wſcharge atoreſald cannot amoynt to 2 legal intimation; yea, private: Knowledge 
has not been ſuſtained as ſafficient ; Dury, ult. November 1622, Murray; 15th; Jane 1624. 
Adamſon ; March 14 1646, Wichaw. : 280, This allignation is inter conjuntzas per ſonas, 
tx, an aunt} and a nephew, and ſo is very ſulpect. Replied, Thot cia ubm nis does hot in 
. Juris denade the cedent of the ache dire/7a.offibus. gjus inbereni; yet if che debtor be 
any way certiorate of the alligney's right, that is ſufficient to put him in male fide; 1. 3. 
C. de novat.. . alt, D. ds tranſa. The Lords, before anſwer; allowed the ardinary to try 
ff the firſt all ation was a delivered evident, or retained by the cedent; tho“ the had an 
5 ende do ſo, in reſpect it bore a reſer vation of her lifereat ;. but being among ſo ncat 
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t 17 have un ubatement in ahi caſe? 
The Lords thought, if, their damage Was conſidera ſey ought, otherwiſe not ; for e- 
br” - ey; farality and fortuitous chance (whete: the dens OP as bal and tolersble) was not to 
; | homme. Then the doubr aroſe what was to be repute -a- conſi derable. damage; and 
0 Ahis be generally in -bitrio judicis, and that ſome Doctors fix. Where they loſe 5 
- midium fruftuum, yet there 1 is no certain rule. Some moved here that 1 it ould be ſtated at 
_ the loſs of the ych part, not of the tack : duty, but of the w product of the rack. 
The Lords, befote they would determine the quota, allowed the ſab-rackſmen, [before ans 
. ro give in a coßdeſcendence of the damage and loſs occaſioned by the additional 
Breite, and the Brewers ceſſation and overgiving thereupon, which diminiſned their profit, 
dun of the manner how they: would prove and inſtruct che ſame,. belides. their golled ſion- 
books: After Which trial, the Lords would conſider, if it was ſuch a loſs as eticd, an +. 
' batewent: et remiſſonem mer cedis ſeu pen/ionis. The King's Advocate argued, that efp the 
' e ſhould be of that conſequence in the ſhire of Fife, Se. as do woye dhe Lords to 
give Morquhany, the ſub-tackſman, an eaſe of his rack-dur „vet it could not operate for 
- Yip I. Kennedy, the principal Tack ſman, who had the full tack-du in the other: Shires 
Aa Burrows, who gave not over at the making tbe forefaid act of Parliament as thir two 
did and ſo his 10 be inconſiderable, or none at all,. tho? it might be conſſderable = 
In relation to thir particuſar tackſmen: But the Lords forbore to decide ue ull my 
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Geck that ſuch a fraud oha. ad repa, Aan. Anſtoered; 

di which He moſt prove, conform to the ectſion; Jangary! ' 1665 Barelay contra - 
es is tamum a Nins quam nippii- demonſtrant, en vulgo queftti patrom habere non cen- 

fene luma praſumitur in codrm genere; et mater tenetur lactare infantem, 

ex pence es nom. The Lords found a'womat's being ot: with child was 

econ For damages; elſe roo ſuch proceſſes would be intented by whores ; as 

| ry-promiſe and infinuation-ofamarriage:was-nor ſufficient to found 

28 5 "this 3 Droauſo-theſe ire made at ſuch times very lightly 3 yet on the other hand, ſuch 

5 1 and fraudulent defigns ought not to paſs, undiſcouraged ; therefore, in ſuch a cir. 

ED Ws eiſe, the Lords detlated they would allo / damages againit the man. who: had 

ie indyced'a party to rrofſt him; and referred. t to the Reporter to examine the circum- 

ſtances, and modify as Cw cauſe.” nw . * m facts man Wa bound Au. 
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e 76. 2696. Haereig reported GhriftianiLeiſhmen *otinſtthe"children ef Hary Ni. 
5 by Writer to este, wh6o — they on p chis ground that ſhe being married to 


gt their father, and having 1 jintute of 600 merks,-from'a former: huſband, ſhe conſented ro 
* 55 ber ſecond huſband's ſelling the ſame, eee the'iv nam prejudged, be being dead; and 
. bad left her fittle or nothing; cherefore ſhe revoked her conſent as denatio- inter vi- 
rum et utorenty ſhe ought to have aß equivalent literent ſecured to her out of her ſecond 


| - | huſband's effate. The Lords found ſuch « revocation could not prejudꝑe the purchaſſer of | 
ET br \ Ke johns Ty "Gngular ſucceſſor" not "being concerned therein; bur ſeeing the writ bore, 
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no civil coaRtve effect, yet this being a pure donation; and revoked, both from the prin» 


FE ciple of the common law and our's, 5 obliged- him and his heirs to remunerate. See 28h. 7 55 


June 1675, Arnot cantra Scot, and 2 2d January 1673, Watſon comra Bruce. Vet on 


the other hand, ſhe having renounced and judicially ratiſied, and craved no additional ; 


jointure in lieu thereof, i it ane not 10 un the deſign or. ning of Dann that ; 


the ſhould have. any. POE S 


Zodem die. Crocerig reported ; a os bom the Lord Be and Feoguſan of Kilker- | 


: ran⸗ My Lord refuſed to accept the money wing, becauſe, by the reverſion granted by 


his father to Kilkerran, 1 was expreſsly provided, it ſhould be only. redeemable © with 


: his own proper mo ms and this was borrowed money; and: being 45 favour he gave him, 
it muſt be taken preciſely in the terms as it ſtands, and as it Was given. Alledged, By the 
e g of the writ, there appears no formal defign to bind him up in ſuch terms; for 


that gloſs would plainly render the favour eluſory; and money, when borrowed, becomes 


> the receiver's ; in omni mutuo ineſt alienativ, et rei transfert- dominium, and ſo becoming dos 
8 minus pecuniæ mutuate, the payment was {till made with his own money. The Lords found 


oo 3 or reſtriction laid on the debtor in this caſe, but that he might redeem from 


d with any money, cli ch. deerat cum 0085 recepit, unleſs: ir had been more clear iy 


| abe and provided for.. 
| July. 17. 1696. Mr. Thomas Nairn of Craigton ton againſt Lindy of Dowhill; , W FA 


$ 155 prog in the fom 's contract, had reſerved a —— to burden the lands with 20,000 merks, 


for his younger children's proviſions; and having accordingly exerced this power, the que- 


; ſtion aroſe. anent the term of payment, and a guo tempore it ſhould bear annualrent? Craig - 
don contended, ſeeing it was not expreſſed, it became ſtatim due; for in all pure obliga - 


tions which are neither ad diem nor conditional, if they bear no commencement, (as in 
ſome tacks) pro præſenti tempore præſumitur. 5 2. Inftii. de verbor. obligat. 4th Dec. 1629, 

Oliphant contra Peibles. On the other hand, it was alledged, That annualrent was pro- 
. vided in children's bonds of proviſion inſtead of aliment, fo, Where they are alimented, 
they ought to have no annualrent, it being unreaſonable to give them both; and, ita * 


the father and mother alimented the younger children during their lifetime; 5 and the term 


not being fixed, neither in the contract nor bond of proviſion, but left as the father ſhould 
afterwards: determine, which he never did, the Lords . fanquam bont viri came in his place 
to ſupply it. And having balanced all the preſumptions on both ſides, they found no annual- 


rent due for thir portions till after both the father and mother's death. That it did not com- 155 


8 the father's life, the Lords were unanimous; but not in the 2d, for ſome * 
were of opinion, that his death Was the true term of nt, after which: annualrent. be- 
came due; but it was. decided ut ſupra. 

Juh 23. 1696+ In the debate, mentioned 20th. Feb. ak 8 Laid e 
and the Earl of Wigton, it was now farther alledged, That Pitmedden's right was null and 
incompleat, becauſe he and his ſon coming in by way of ſubſtitution, in a tailzie to John 
Seton, they behoved to be heir of proviſion to him; and this eſſential ſtep being omitted, 
all his diligence by adjudication, c. fell to the ground as null. Anſwered, The 10,000 


3 0 


merks being diſponed, failing heirs of John Seton's body, John was only the liferenter, 


and his heirs fiars; and they never having exiſted, but he dying without heirs of his own 
body, Pirmedden's ſon was clearly fiar without the neceſſity of any ſervice; for to whom 
could he ſerve? not to John Seton, for he was only liferenter ; not to the | heirs of his 
body, for he had none. Replied, The defi gning him, liferenter“ did not diveſt him of 
the fee ſo long as he wanted heirs of his own body, unleſs it had bore to him in liferent 
allenarly. The Lords found, he behoved to be ſerved heir of proviſion to John Seton, but 
that it was ſufficient to ſuſtain his title as if it were produced cum proveſſe; and mand op 
A to be ſo taken in, and not to be a preſent nullity. Vid. 3d Dec. 1696. + 
July 24. 1696. Pheſdo reported the competition between Napier of Tayoch, and Irvin of 
- Kincouſlie, about a ſum — to the bairns of the marriage, in their mother's contract; 
vhether that clauſe did ſo conſtitute them creditors, as that they could thereupon crave 
preference to other extraneous creditors? - It was contended, this ought to prefer them, at 
leaſt bring them in pari paſſu, in regard proviſions to , did not infer a repreſentation, 
but haves, them tanguam quilibet 3 and the Lords had found ſo in the caſe of the children of 
Preſton, 5th July 2691. Alledged, There was a great diſparity; for in Preſton's caſe, 
there was a. bond of proviſion granted in implement of their mother's contract; and here 
nothing was founded on but the deſtination in the contract itſelf. The Lords found the 
caſes not equivalent, and therefore preferred the extraneous creditors to the bairns. 
The Lords were partly moved by theſe ſubtile points, that a fee cannot ſo properly be 
ven to bairns in ſpe; for at what period ſhall their jus crediti, or obligation as creditors 
? Not at their birth, becauſe the proviſions are made greater or leſs according to the 
"Pee of the chitdr en, the fixed number of * cannot ve known till the diffolution of 
or. 4 8 the 
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that an obligation to bairns, not obligatory till the father death, can ever be equal, much | 
. preferable, to onerous creditors. ' Others ſaid, this was to confound two things very dif. 
ferent in law, to witz the! diſparity between cedert diem obligationis, et venire.” But ' the 
Tors found, ut ſupra, the creditors refera ble to the children, unleſs AO could. 8000 | 
1 che father was e the time of his ſe. Vid. 17th June 1697. 5 
Juby 28. 1696. Halcraig reported the purſuit, at the inſtance of the drecbrid ave Gters | 
55 1 Sir James Murra "= Philiphangy;: as executors to Jean Murray, their fiſter, againſt Da- 
vid Scot of Scotſtarbet ; being a declarator, that the tranſaction made by the Lady Philip. 
haugh, their Seresbet, as to the 17000 merks of portion due to ber daughter, - their 
ſiſter, could not ptejudge them who were 4 5 of kin; and the being: an infant, her mo- 
ther could not, by ſubſtituting herſelf in cale of her deceaſe, prejudge their natural ſuc. | 
ceſſion; and the ſum tranſacted for coming in place of the portion ſapit naturam jus in 
cnjus locum ſurrogutur; and conſequently belongs to thir purſuers; ad the defender Scot- 
ſtarbet, Who got a voluntary right of it from Lady -Philiphaugh, his aunt, muſt be debtor 
to them, and refound it“ Ea The debt by the ee became innovate, and there 
is no ſurrogation in the caſe; likeas this aste was not the ſole ground, but the Lady re. 
nounced alſo her jointure of 1800 merks per annum; and if the 77 4 quarrel it quoad-one, they 
muſt repone Scotſtarbet, as the Lady's afſigney, guad all; in which caſe he would get 
much more than by ſtanding to the tranſaction-. 2 As it was a profitable bargain to 
Philiphaugh, ſo thir purſuers as executots to their ſiſter, can have no more right than ſhe 
3 have claimed) herſelf: But ita et the, eventually had none, for her proviſion was con- 
ditional, in cafe ſhe attained to the age of 16; but died at 11; anch it is plain, that both by 
the common law) and ours, dies incertus pro tonditions. habetar and in childrens/portions a 
ſum due at a certain age, if they die before that, their repreſentatives. can claim nothing. 
I. 49. 4 2. Lagat. 1. Z. 22. D. Quando: dies tegat: ced. See Stair, fit., of obligations; 6 
* 17th Jan. 1665, Edgar; and 17th Jams 1677, Belches. As ſiwered, They were not 
here approving the nad pro parte, and reprobating it pro religua; but only craving, 
that the ſubſtitution of the inother to the daughter might be interpret in terminss. Juris for 
a ſurrogat ion; ſeeing the Tutors of minors, in taking ſecurity for their money, cannot 
.—_— alter, nor invert the natural channel of ſucceſſion from the neareſt heirs who would 
other ways have ſucceeded; and there be ſeveral inſtances where the inſtitution ſubſiſts, and 
yet one is permitted to impugn the ſubſtitution: Neither can her jointure enter into contider- 
ation, becauſe Philiphaugh's family being then low, the heir would have got an aliment from 
. the liferenter; and tho the payment of the daughter's portion was ſuſpended till 16, yet the 
obligation began at her father 's death; tum ceſſit dies obligationis. So the mentioning her 
age of 16, was only the terminus ſalutionis; : and by. the Roman law, ſuch legacies are not 
conditional, but preſently due, J. 25. C. L dies legat. et J. 46. D. ad, S. C. Trebel. 
The Lords did not decide this iis ſubtile caſe, but recommended to ſome of their number to 
endeavour to ſettle the parties; but ſeveral of the Lords inclined to think that albeit the 
minor's friends could by a tailzie and ſubſtitution divert the natural ſucceſſion, and give it 
to a, remoter in prejudice of the neareſt of kin; yet that if they quarrelled any part of the 
tranſaction, the other party ought to be free to paſs from the, whole, and crave to be in 
their own place as if the ſaid bargain had never been made 
Fuß 29. 1696. The mutual bills and complaints between Doctor Chriſtopher Grin, and | 
Elizabeth Ker his father's. relict, (mentioned 19th Feb. 1696, ) anent the ſummary diſpoſ- 
ſelſing her family out of her houſe in Edinburgh, were reported. The Doctor alledged, 
That ſhe had fled on the railing the criminal proceſs of adultery and poiſoning againſt her; 
and that her daughter-in-law, and ſervants had voluntarily deſerted the houſe; and ſo there 
being vacua-poſſeſfio, he; as heir and ſtanding infefr, might ſummarily enter. Anſwered, Tho“ 
in acquirenda poſſeſſione, ſome corporeal act of detention be requiſite, yet where it is only in 
retinenda; that can be done ſalo animo : But here there was more, ſeeing ſhe retained it by 
her family and ſervants; and eſto they had deſerted it, either thro terror, or colluſion, that 
relinquiſning cannot prejudge her; ; Elſe tenants and ſervants could eaſily betray their ma- 
ters. Replied, He offered to prove they removed voluntarily. The Lords found, tho 
this were proven, it was not relevant to diveſt her of the poſſeſſion, without her own ſpe- 
cial warrant and deed; and therefore would take no trial of the way and manner of their 
removing or abandoning the. poſſeſſion. + Then the Doctor craved-ſhe might. be put under 
caution for the rent. e e en ſseing there was no proceſs, ſhe c could- not: be o- 
bliged thereto... TO ho. *. 1 25 N | 1 + B14 3; | 
Eodem dio- Comtenich W Sir Joke Shaw of FREE -againſt Mr. John Buchanan 
- id the creditors of :Clackmannan, for exhibition of an interdiction of Shaw of Sauchie, 
ta ſundry of his friends. Alledged, The decreet of exhibition obtained againſt him before 
the Commiſſars of Edinburgh was ipſo jure null, the affair being noways conſiſtorial; and 
* OY proppned the declinature, _y unjuſtly W 228 it and * ae 
ou 
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5 Clerk, apainſt the Duke of Gordon, it was debated, if the Duke ought to be reponed a- 


"IRE 
8 wp" 
Y: 
y RY, 
x 
' 


fe th 
October 1688, when the Prince of Orange ſer out upon his expedition, was preferable, 
and not revocable by a poſterior gift of King William's. But here the queſtion ariſing a- 
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5 vou have prorogate and homologare the $ariftietion by proponingre . deferices in cauſe. ” 
The Lords found this was no paſſing: from the declinature of the incompetency of the 
Court; ſor what can a defender do, but adhering to his declinature, Ppropone bis other de - 
Fences} when the judge will proceed? Tho? ſome were of the mind, that he ſhould after 
chat injuſtice bens him, either advocate, or be abſent.” Then Greenock preſſed that ante 


omnia, his decreet being now turned into a libel,” the paper ſhouſd be put an the Clerk's 


hands, leſt they die medio tempore, or it miſcarry. The Lords refuſec haves as \ contrary - OY 
10 form, hoc ordine, till they were heard againſt his title... . 


'" Ecdem die. Pheſdo reported the Lady Cardroſs againſt the Earl bf. e ho de- 
fended himſelf with the benefit of a poſſeſſory judgment, by virtue of appriſings, ant other 


_ - Gngular titles in his own and his mother's perſon. Anſwered; That to wake, a legal poſ- 
ſellory judgment, beſides a colourable title, there was likewiſe requiſite dona den, and la- 


ful pofſeſſion; but here the Earl's „ ere was plainly: vitious; for his mother and he had 
intruded themſelves into the poſſe in her brothers minority, by the negligence of his 
tutors. and the vitia poſſe en are known in law to be when the entry is either wi clam aut 
prætario. © 240, It was interrupted by a decreet obtained by Lady Halton, the other co- heir, 
againtit the Earl for her half. The Lords conſidered this poſſeſſion was not preciſely for 
ſeven years, but had continued more than double that time, and ſo could not be repute 
elandeſtine; and, beſides the general point, how far an interruption at the inſtance of one 


N will operate for another, (from which point they abſtracted at this time,) ſeven 


years had run even ſince that interruption. ; and therefore they inclined to ſuſtain the 


ſeſſory judgment. But at wang Intervention of ſome: of the Lords, it was delayed til No- 
vember. e 3D x 5 5 


ire . by David\C Gude oa 15 Mr. homer; the aint 


gainſt a decreet obtained againſt him when he was lately in France with King James; the 
25 being, that he not only took forth the decreet for the principal ſums in the bonds, 
fo for the annualrents to which he had no title then in his perſon by confirmation or 
otherways. It was argued among the Lords, that, conform to the article of the new regu- 
lations, it ought to be opened no farther than the nullity objected, and ſtand pro relig uo. 
But it was found that related only to decreets in Frey” WINES _ was in abſence; ſo the 
Lords, reponed the Duke to his whole defences. 
Eodem die. In the declarator of the Lord Bargeny's annere W by Mr. Archibald 
Sucker Advocate, it was objected, 1 m, The execution of the horniag was null, ſeeing 
it did not bear, that he ſought entrance before giving the ſix knocks, as required. by act 
765. Parl. 15403 and cited Dury, 28th March 1637, Scot rontra Scot; and Stair, lit. con- 
fiſcation. The Lords found this would overthrow the moſt part of the executions in Scot- 


15 


land, and that this formality was ſufficiently included in the ſix knocks. - 2do, Alledged it 


Was "Rill null; becauſe, by the 268th act of Parl. 1597, all executions of bornings exe- 
cuted againſt perſons dwelling within Bailiaries, ought to be regiſtrate there; but the Lord 


Bargeny then lived within the Bailiarie of Carrick, and yet the horning is not regiſtrate 
within the Court-books of that juriſdiction, and foi is null. Anſwered, The act of Parlia- 
ment impoſes no neceſſity, but declares regiſtration there ſhall be equivalent, as if done in 
the Sheriff s. books; ſo that at moſt it is but a cumulative juriſdiction with the Shire of 
Ayr, and not privative; as appears by this, that the Earl of Caſſillis as heritable Bailie of 
Carrick, applied to the Parlement- to get the Bailiary and juriſdiction disjoined from the 


Shire of Ayr, and it was refuſed him; likewiſe theſe Bailiaries of Kyle, Carrick and Cu- 


_  ningham were the private patrimony of the Stuarts before they got the Crown in 1 370, and 


were then erected by them into Bailiaries, but not to ſubtract them from the Sheriffdoms 


where they lay. If they were regalities, there might be more pled for it; but it is incongru- 
ous to erect the King's own lands into regalities, he poſſeſſing theſe privileges, (Which he 


communicates to his ſubjects by granting them regalities,) Jure proprio. Some of the 
Lords were for trying the Cuſtom, whether or not the lieges had been in uſe to regiſtrate 
eir diligences in the Bailie · court books of Carrick, and if it was only aZus neceſſitatis or 
Jptional to them: But it was s not ecided,; becauſe it was denne to ſome . the Lords 
- to ſettle tbem. 

| 1. 1696. In a competition e Robertſon, as nominate the King's Maſter- 
45 King James, and Murray who had a gift of the ſaid office from King William, 
Lord were clear in the general, that a gift, during life, given by King James before 


nent making the Beggars blue gowns, and there not being a modus vacandi expreſſed in Ro- 


: bertſon's gift quood that, and one Calderwood, who was in titulo being then on life, they 
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| 9 they are alſo claimed by Forbes of, Foveran, on this ground, that 
tdeuthey are born in his land, and fo were as much g/ebae addicti, and aſtricted to live there as 
p Coulicrs and Salters, and could not eb his en remove, and by tack oblige themſelves 
t _* . co.anorber. + AnſeeredyThe liberr *of the ſubject is juris naturalis, and ſlavery is not intro. 
|  _ duced; but either by paRion: or a ſpecial; ſtatute; and there being one for Coaliers, and 
5 none for Fiſhers, it clearly. determines the caſe; it it being-alledged there was a general 
cuſtom that had 4 — in the North aſtr theſe men to the ground Where they 
ſervei The- Lords ſup | IE vans + il a iN farther therayent.” Vid. 


; cd Ei Rien e gs 3 
5 1 exhibition 2nd: deli. 


|  Newginher 7. eee eee raidy Gow 5 
3 3 hond for 1000 merks, granted by Corſchiſl 10 her father, and depoſitate in Gow-s 
TE, the behoof of the ty wu his daughter, providing ſhe accepted it in ſa- 
Ko eee e e up ber mother's: contract of marriage ; Gow, in his depoſition, ac- 
know ledged he had received the ſaid bond from Braidy, to be given up to the purſuer on 
„„ * aforeſaid ; ; but that, in 1683, he was called before: the Bailies of Glaſgow by 
5 one Robertſon, an Apothecary there, alledging right to the bond, and Was dome | 
8 incarcerate, aht was forced to deliver up the bond to Robertſon, on his Receipt of the 
ſame, ere he could obtain his lüberty. The queſtion, at adviding of this oath, was, whe- 
ther this was a intrimſick quality, and if 8 force was ſuch a legal and werrautable force, | 
as he was; bound to obtemper and aequieſce in without ſceking farther redreſs. The Lords 
5 conſidered, that a common haver of writ by the act of it x is bound no- farther, if 
OT he. depone that he had ir not ſince the citation, and put it not fraudulently away at any 
time but here it Was the caſe of Uu axegee who! ought to be faithful to his truſt; and 
EE 55 he; had been forced to give it up by way of a judicial legal proceſs, that might Dave ex. 
RW anered: and aſſoilzied him; but heing called for by a ſummar warrant, and impriſoned, till 
be gave it up, this cannot be called a legal foren, nor metus licitus, nor done auc tore pretore ; 
270 but he ought to haue applied for a ſuſpenſion, that all parties might have debated: their 
rights 3, Which he having neglected, it was not ſuch a wis-major as could li berate him; elſe 
any depoſitary may: by colluſion ſuffer himſelf to be impriſoned, to afford a pretence to de- 
luer up the writ to the prejudice of them in whoſe favour the depoſitation was made; and 
. | tho” a depoſitarius i in law tenetur tantum de dolo et lata culpa, and there could be no fraud 
bete qualified againſt Gew, yet the Lords thought he ſhould-not have given it up, till he 
| © had tried a ſuſpenſion, elſe any fide-commiſſary might evacuate his: truſt 3 and therefore 
the Lords found he ought either to deliver up the 6c ak the purſuer, on her renouncing, | 
1 ſupra, or pay the ſums therein contained am,, ae, eee v. his recourſe of Warran- 
dice and relief againſt. Robertſon's hei: 


' Some thought this imei ator hard, in regard i Hiterate e Burgeſſes hink: themſelves obli 
Rs geh to obey their Mag trates, and know not when they proceed legally, and when not, 


and will not lie in ow: til they get a ſuſpenſion; and — Bailie ought rather in that 
|, .- - . cola be; puniſhed for abuling his power; and here nou coſtabat ſhe had any right to the 
bond, it being acknowledged by all to have, been conceived in the father's name, and 
3 there was an alſignation of it to her; and Gow being interrogate, whether the bond bore 
a ſubſtitution to her, he declared he —5 not tell; and the naked depoſitation could not 
convey. a right, and ſo ſhe wanted a title; but if ehe- bond had been extant, that would 
have been ſoon cleared. Then Robertſon's heir alledged theychad the beſt right to it, ha- 
ving affected ĩt by an arreſt ment, and obtained a forthcoming. The Lords declared they 
would hear them abe on this defence. The Lords afterwards granted diligence to reco- 
ver the bond, and to examine wittelles' n the aan of ee wes hey; amen to 
clear the matter of fact. tion ee, 
Lo - November 10, 1696. "Mr. ae Vieldrum n gives in 4 petition to hk Lords, 
= | repreſenting, that he was neareſt: kinſman to Colonel NMelirum, who had ſtocked in the 
EkRepublick of Hamburgh's hands all the money he had gained in the Daniſh ſervice, and 
| there ere ſome. remote friends in the North intending to ſerve heirs there, and confirm 
executors to him ʒ which, if paſt, would not only afford the Town of Hamburgh a good 
pretence to retain all in their oπn hands, ſeeing a competition amongſt heirs and executors, 
but would alſo prove a reflection on the honour and Juſfice of the nation, to ſee contradic- 
tory retours, and all proceeding on the oaths of 15 Cranes men, and would lay a foundation 

to waſte and conſume the an effects in pleas; therefore he eraved that the Lords might 
| direct a Warrant to the Clerks of the Chancery to iſſue out no brieves till the ſupplicant be 
Cited and acquainted, and the ſame orders to the Commiſſars before they ſerve an edit. 
Tube Lords conſidered, that brie ves ordinarily paſſed on a general and edictal citation againſt 
all and ſundry, without the citation of any particular perſon, in reſpect the parties inter 
eſted were not Known; but where ion was made, and it appeared there were ſeve 
al enen concerned, it ſeemed * reaſonable my" ſhould be mane? and the Lords had 
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_ | fin the caſe.of- McCulloch acl Moi tun, de eee Spotiſ 8 nn 
dunn action, But before they would give any watrant to the ee of. the Chancery jj 
1 Commiſſars. they ordained the bill ney intimane, 1 conc may anſwer the ſame 
FL r WT abt; os RAR Ne a a 7; ol 
111 November 1. 1696.) In the — of: one; Philig the Lonk-refaled: to ſuſtain a compen-- 
40300 founded in this manner. The diſcharge produced . 5 
and debts betwirt them to be diſcharged, except a bond containing the ſum of 50 merks, 
which is declated not to be co under the generaſity 2 - Wher 
| Jowance. Was craved of that 50 merks. The Lords found, Jceing it ee, to a "wel TO” 
4 _ was not produced, this exception could neither conſtitute/nor, inſtruct the debt But 
jf uch al elauſe related to a debt, without mentioning bond or ticket by which it was con- 
IM Kicuteg//irmight; be.:more dubious; for in that caſe che rule, nou! crgditun referenti niñ con- 
Niet de relato, could not take u and if there: be nothing to inſtruct the debt a e 15 
Ception in a diſcharge, the abſtracting it fruſt rates the other of his mean of obati | 
which being un evident in anpther' bands, and liable to many inconv ies, 7 
will rel upon. without having ſome document and inſtrubtion of the debt 85 
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Auen bern 2. 1696. In the action Margaret Kiawthorn againſt Gardon,jof Cairufield, 


bet elder ſiſter's. huſband, for a proportion of the value of 9 — houſe, iu the lands 
whereof: her ſiſter and ſhe were 7 Alledgeu, That in the diviſion among co · heirs, 


chie manor- plate ggαν,ẽV 


iudiviſibile quid a appertained ſolely to the eldeſt daughter, as a pre- 1 A, £ 2 2 5 J 5 
____ wopativeiof primogeniture. Anſwered, That: held on in towers and forcalices, ſuch s Ei 
__  Eraigcallsviarres pinirate' 3. and where: the intereſt was confiderable;y but here it was proven 
the property did nat exceed 200; merks-yearly, and it was but fuch a houſe, as a tenant 
_ a Auel ing aa tho) it held of e the mador· place was excepted in cho 
_ wife's hifetent · ſaſine, yet chis could not make it any more than an ordinary country-houſe. | 
0 e Sq mp: 9 no privilege, but was di viſible between the two eee ee 
-- "ah aden die. In the concluded cavſe MNeil, Rowan and other Merchants in Glaſgow, a- 
4 nt George Dawling Skipper in Greenoek, for compt, reckoniag and payment of the va- 
| of a cargo of herrings they: truſted him with to Stockhelm in Sweden. His _ 
Was; he conſigned them to Alexander Pirtille, 2 factor there, and with their prod 
8 eee dales, iron and tar; and after his ſnip was loaded, he breaking, and = 
ing debtor to the King of Sweden: for publick dues, ow government there ſeized- on his 
ſn ;Foriti took away the goods as Pittillo's. - Anſwered, 1 mo, Lou being not on- 
N kipper, but having a ſpecial factory and © — vyou could not conſign them to an- 
ther factor ; but the very nature of your . — mandate obliged vou to ſell for ready 
1 money; at leaſt, to have inguired whom you truſted, and exacted cantion; and if you did 
not, it is on your own peril, and not your conſtituents. 240, Pirtilto's condition was at 
that time ſuſpect, and he ſhortly after broke, and ſo you was in mala ide. The Lords, 2s . 
to the i ſt point, found a mandatarius truſting: Another did not exactiy obey. the terms of 
his mandate, but followed the faith of that other on his peril, and was liable for the & 
vent, tho chere as neither dolus nor lata culpa ehargeable on the nandatarius; but any ne · 
gligence and omiſſion (not having exactly followed his mandate,) lay at his door, even as 
_ Tom Advocate ſhould delegate another to manage for him, he muſt be anſwerable, becauſe 
n ſuch caſes induſtria per ſonar | is elected: And there was ground of ſuſpicion againſt the 
or ; and it Was not proven that he had truſted his own part of the cargo to him, as he 
* alledged; and there is no leſs diligence required in a mandatar's executing his commiſſi- 
on than he uſes to adhibit in his own affairs. Law impedes him not to ſubſtitute, but if 
he do, he muſt take his hazard of the event, and not throw it over on his conſtituents. 
But the Lards would not have required this exact diligence of him qua Skipper, had he not 
alſo been Supercargo, with a e en n int. becauſe he hag: been "on hare, | 
and had the Swediſh language. STR n ut 
- 1+ November 19. 1696. Elizabeth Ogilvie einer Ty Fe bill mio Mr. Peter Reid Miniſter, 
ber huſband, complaining, that ſhe. intended to raiſe. a reduction of her contract, Wherein 
(the ſaid Mr. Patrick had circumveened her, and ſhe had not perſana ſtandi in judicio with - 
> out her huſband's eoncourſe, and he refuſed againſt. himſelf ; therefore craved one F orbes, | 
her nephew, might be authoriſed as her curator ad banc litem to carry it on. Mr. Patrick 
alledged he w mot unfit, being the great incendiary and promoter of the diſcord. The 
Lords found they had not the nomination;. but only to interpoſe their authority. ; there- 
fore granted the deſire of the bill. The Parliament of Paris; and other Courts in France, 
ſuſtain ſuch proceſſes at wives inſtances, etiam veleilance: waar ap he dan give no ng 
reaſon for refuſing his concourſe. A t op 
November 18. 1096. In a caſe af 8 in e one Aa thief, 3 by Mr. Da- 5 
vid Watſon againſt Milne, who was ordained by the Commiſſar of St. Andrews to crave 
4 N David pardon before the congregation, and to pay a ao. mult; the reaſon of 
| Vor. J. | 8 Z. ; | ſuſpenſion 
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x — overfinanls eee nn differing, It was an 


rule the other two 
objelted againſt 


* chat the Lords had-formerly ee rhein depoſitions; tlley forbove . till chat interlo- 


onths, and that is What the Qa 
? « 0 eur Akron d be:ac ep Ne * 
allowed stel 
s KP Zodem 2. The Lon gave s 1 | 


tion, wWirn an orde 
8 got à warrant from ene Commander in Chief of the fo 


n KE . T's: 1-0: ** ant: 


- pas 3 a maſüdhben 1 fibmiſſion ich eee TY 
thereom Replica, Ihe 2 was null, becauſe; 1%, Tho! it was pronaunced, = 


| 8 > — ſubmiſſiou, yet it was ht filled up nor ſubſcribed by the 


arbiters till long after it was clapſed. ad, That it was referred to four ar bitets, who were 
to chuſe an oterſman | decregt 5.given ont only by tw who; took on them 


4 ere ti the 1ſt. Phut law 
_  requiredinounore butirhe! rhe; ſentence: before the day elapſed; but it might 
be emendud\at anytime. *Tothe:2dy/Tho'/awd:prooceded:to elect an overſman and deter- 
aide yet oumbf the cν n one df Wutſon's arbitersy; ad ſo he eoncurring it was ſuffi. 
eiknt. The dt chougbht them both infortnalities; bor 140 moſt ſtreſs on the laſt ; be- 
_ -canſe;/ at leaſt chert ſhould have been) three; as. thei'major ipatx of the arbicers, who ound 

— — ot if tw Had the power, dhe by, the ſame 
0 ve as: welle chioſen another dverſchan and this could never 
xplicate: — 2 therefote the Lords rejected tlie ddcteet ; urbitral 8 fn. Then it 
the probation in the Commi ars deoretr i that each depuſition was not 

ee y che judge, but only ne, for ab at the ſoot of the page. ad Thar the teſtimo- 
nies wanted theſe words in the end, „ as e's Sooke anſwer to God,“ and allenarly bore, 


——— rheir o. onfticnce; Anſwered te tlie firlty That the whole: de- 
ions being on une fide: of | paper, ny der eie the bottom might ſuffice; as if e. 
E Jan e zeſtimony hack! beon lad him. To the adhſH hem declaring upon 
ience | ning: of ü ion ir bare they wore 


be preciſe! pw rp — -ought/'to;be:6hſctved{;;) Bur 
pechliur (form; of-exainipatiogringhar'Conimiflarict, = 


cutor ſhould be 


. — various formsſin adhibiting 


topo — tet 2 pers eſenoe 


ht TSF 


rehend Wil 9 | 

Crokat, for ſeuding a minatorꝶ letter to Lord Pita, pen 2 
oppoſed 4 procetion he was ſccking. They ſent one, of their Macers te pit into execu- 

der to the Sheriff of Kincurden end bis doputes 10 an img and fartlier 

2 th&re-abour," to give 1 — the —— 4 — * 

| dbugy" to ir cot cein-ſecuring their and bringing 

Edinburgh Tolbooth; for tho Lords — wry une of the judicatory con- 

- Yes that ey de bor threatened for their ſteady aud equal adminiſtraibn of juſtice in 

their office; eonferm to their darhs ; and the aſſuſſination committed om Sir George Lock- 

Hart, Was an inſtance to prevent ſuch attempts in time coining. 
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| i" November 19. 1696. Pheſdo reported the debare'i in«rhe-compt- nd rechoning between 
John Cumming and Frederick Hamilton, Merchants in Glaſgow. The queſtion being, if 


=: 


"SY Eodem is. In the roceſs Kennedy and Muir ouſt Marthew: Cummings, a nion 


| y voket 


general balatice was converted to the uſe of the co-partners;' and the:preſumprians on 
| both ſides not being fufficient; before anſwer, the Lords ordained John Cumming to pro- 
duce his books; and, in caſe the affair were not cleared that way, neee 
"60 call the arditers before bim, and examine them upon the ſame." DUEL SS What * 77 * 

5 Zodem dir. Rankeilor reported Johhſton and Steil againſt Ludovick Williſon glans Ca- 
| Jatider'of Dorater. It was an objection against the purſuer s active title as being an adju- 
dieution of «4noveable debt. Anſwe „ Tho''the original bond be perſonal, yet it was 
made beritable by a compriſi ng deduced thereupon. 'Replied;; That appriſing being led by 
the tutor, he eo not alter che deſtination of the firſt ſucceſſion. Duplied, Tho chat be 
true, yer there was no inverſion here, becauſe they were both heirs and executors, and 
had the right jure ſanguinis utroque nad. The Lords thought a tutor cannot, by taking a 
Collateral mn ſecurity, divert the chantel of ſucceſſion; yer, here, bach wühts cen- 
ting in one per ſon ene ec rhe eter tf ö or ib ee ee ee 


made with a Mdr being reduced e capire l gonis, the other party craved caution that they 
 Hbuldinorcrave'ts' be reftored; becauſe ſhe was ſtill minor, and might revoke what ſhe had 
_ bw done any time before attaining her perfect age bf 25. The Lords thought they could 
not force men" ſorifaare,” here the law did not 1 5 them: add, If there were a plain 
and enorm leſion, it cannot be preſumed ſhe would ſeck to be reſtored againſt this decreet, 
und fubjest herfelf- to the lefon; ſo there was no room fut reſtitution, elſe one who was 
purſued to pay © a debt owing to à minor might ſay, I will not pay, becauſe you might re- 
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The Lori refechvel! ro" echgder farther znent it; in tegerd he repreſentod chat Blaekyels | 
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_ Clerks vf the bills; *rhat/he' might be fikewife permitted to plead as an” Ordinary 'Advacatys . 0 


The Lofds though: theitafe fingular; and that it might be very preſudiciat anch ineompati· 


t before the — 
„nch that it had Been fefufed to Wir James Grattan," wherthe was Clerk to the bills. 


ab te &erte'as Clark tl 


ot he ſtill continived! in Held 


ec ae best ions to Pimmſelf; and yet it was- not deudted bar before the Privy: 8 
demmten of teinds, or any (other Judieatety, except the Seton, one of their Clerks 


date, and he offered to reſtrict hiinſelf de rdinsry 3 kions, ad 
ſpenſtom and idvecation. © Vi An Feb. 1% 
ovember 20. 16967 Rinkeilor' reported Alekaüder Tait Merchant, againſt Charles 
Teafon" of redücrtön of che Oommiffars decreet Was, that the, 

ff nnteg angabe) in ſuſtaining the Ferolt' of an aceonnt probative agüinſt him, ay 
of it Was neither ſubſcribed nor (delivered in by im te 

vly' 1665, Nafmith'ron/ra Bowerj had found ſuch 


nad ce 


bun ſerthinten! *” Hnfwertd, The äbcompt, 
refunes Were de him" unleſs Rear onto 


f "to Troduce: his on compt-book mM eee 0 bete this ae is 
n's behdef. | Replied, Ke got this accompe ont of Sir Thomas Moncticf's 
Si 1 for clearifig'Halden's actompt with the Lords of the Treaſu- 


wow matter/of fact; orduined Sir Themas to be examined 


and $93 demie he f 0 irt and if he gave it to Tait, and 


to depone anent his know 


1 eker 155 Tait ee bool to be inſpected how this article is inſerted. e 


Wed her cba e. Si Thame e Kce6 


mpts as probative in the general. 8 CLP { 
F Pat ck Niſbet © of Der u, cot i 


vailed with one Mr. William Robertſon, an old Meſſenger in 
i” execution, 28 if it had been publiſhed at the en of 


| üburgh; "to give him 


y one Blair aud Wat, two of the 


exception | as of no falſe, and none of't 


£8 


being a recent forgery, the Lords ſent for the Meſſenger, and, upon 
Exaiii fa he eee that, ac Sir Patrick Niſdet's deſire, and promiſe to war: 


24 Ht Win ſigned the execution as done at theſe market · croſſes, tho! it was not ſo; and 

that de 80 

"Meſſenger and one of the 1 (ho was not ſo ingenuous) to priſon; and- delayed 
dn Tueſday the confi deration, if they might ſummarily proceed 

ting him to anſwer on khis complaint, there being no ſummons of improbation yet raiſed, 
= and ho! will alledge 1 ignorance in the whole affair, and that the Meſſengers knavery can- 

os ot be it pared to him; and that he received the execution from him as a thus: deed, and » ye 


Fat 


'only three 14 milling pieces; and, after ſome further trial, they ſent the 


againſt Sir Patric 


þ * : 


e Was nor bound to chink otherwiſe, Vid. 15th Dec. 1696. 


9) November 24. 1696. Thomas Laurie and Bailie George Werdander gal Nen 
Ramſay of 'Blackcrarg, for pe 


Blackcraig to the deccasd Gilbert Stuart, blank in the creditor's- name, and afterwards fill. 


ent of 3000 merks contained in two bonds granted by 


ed op in Ballle Warrander's name and delivered to him. 


he reaſon of ſuſpenſion and re · 


805 duction Wus, that When Gilbert Stuart filled up Warrander's name in thir two bonds, he 


d ad on 
9 en theſe bills were ſatisfied, and ſo the bonds are become extinct. Anſ 


ve a backbond and declaration, bearing, that theſe, bonds were conſigned in his hands 
or ſecurity of two bills he had piven him, and it was declared if theſe two bills were paid, 
obld' be void and null and delivered back to Gilbert Stuart: Ia e, it is offered 


Efto this were true, yet Gilbert Stuart having new dealings with Bailie Warrander, «Y 
poſterior bills drawn wi him by Mr. Alexander Carſtairs Factor in Rotterdam, Gilbert, 


for his ſecurity of thoſe new” bills, conſigned the ſame bonds in Warrander's hands; and 


they agreed to retire and cancel the firſt backbond, and Warrander grants a nem one in 
poſterior bills being 
but chir laſt bills were never anſwered, and fo the bonds ſubſiſt for ſecurity. thereof. Re- 
Pied, They being conſigned for ſecurit * the firſt bills, on this expteſs condition, that 


they were paid, the bonds ſhould be extinct, no private tranſaction betwixt Gilbert 
"ex" and the Baie could make them Teconyaleſce; nk it was all one upon the matter, 
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on of Tilfecoutry gives in a petition =. 
plaining” he had raiſed an inhibition againſt kim on 2 


ming and Cidckmamman, within which” two ſhires Tilliecoutrie's lands lie, and got it 
ww ie Privy Council poſts as witneſſes 3' whereas the 


had been one foot but of the Town-of | 
. Sit 2 had given in this execution to George Robertſon, and got 


paid, the bonds ſhould be extinct and given up; 5 
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ES cif hey. Had been om in Kan of. rhe bills; in which.cale the. bill being 1 
os 5 ; met the bonds beboved r0+ful 'in- conſequence fand whats if 
Al ln and abe backbond beeami Bhekeraig's, evident, as well) as/Gilberr Stuart's 3 and if 


Gilbert. had taken a 45 
y could never have been uſed again, and this was „ 


_ condeived; in is favours, could not be taken from him without ſome deed of his own and 
his oonſent obtained. Duplial, Blackcraig having ſigned We ret blook. 2. N * 
s name, and delivered them to Gilbert 75 uart, he has been pro 
ve him an abſolute truſt to pſe und 5 of 
credit to Gilbert, vybichihe might tranſmit from band to and, and 
eee, one after another, for promoting his . * wot, concerned 
„i they were; ten ſeveral times impignorate for: ficilica. | 
ting commerce, yet he coud pay; dhe 9 be had dot yet done gj apdö t 

' needed} not his conſent to the-renewing of the conſignation For-{ecurity: o ef he Wo b | 
ſeeing his truſting chem blank 40 Gildert; 6 red" bim. t — of thels bonds as 
erf as he pledſed.' -The Lords found, that be wens not concerned. in che Koons aranfattion, | 

2 the bonds might be uſed for: ſecutity of che two bills, without any; new and ſpecial 
r by his_craſting;Gilbers; with whe blank | 

| .  Dands Ts" therefore repelled Blackerat 3 reasons of- ſuſpen N. 44 N . 270 aer 
8 0. Loden dis. Between Patrick Murray, the Collector, and Bit The eure „ho 


SES Wen an article in bis accump 161 Li 4443-Sterlivg, paid do. Charſes Mutrey, of I 
3 his father, . his commiſſon, he was allen Hy. be und zo pay in the 
. N ee could not Invert 3 1 —.— . 
' . legal, auſe He her in the 
„ Vac „ and his are will in eee of che compi dpd rer 
—_  - Gthers-withour-any.dpecial order from-Sir- "Oh * e 


0 en to refuſe this. 4d B a Mat 
koeeeived up ell the instructions af the-axti 


and he bound to com 8 De Tho- 
— _ and no dtber 5 ond; any payments ET An which: were allowed him, was not 
not que pateners, hut as Commilluries: or Receivers. 2do, The declaring at the fqor of the 
accompt. that this was not inſt ructed, cannot import the paſſing from any other ohjections 
and allowing of the article, Jo the 2 un W fanned £ 
with.his farher's being a partner in the tack, was a ſutficient 'acknowledgemeng N 
_ and fe the article could not be now-quarrelled, .-+ . r AE, 
Nen wher 28.1696. Philiphaugh reported Gilbert PI . againſt P Lo ; My 
on Retor,: upon à deereet of the Ballies of Edinburgh, on a Bank- L. go 8 
tin caring 10 mn if 5 ee e be bed the ſame bill; and lo I and ſo 
For 18 nature of Neg. Urnen Is is, 
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A 
ters yl xy pas e on he ene probation contain ed g'in the deere e t. rs ke 
declined to condeſcend how he got fit. Ti 

©: Eodem die. Philiphaugh reported the concurring N Ws Me. bs 8 in 
the Canongate, againit Lord Newbyth, Drummond of 3 and Sir. Francis Kinloch of 


E The e was. 4 reduction of their rig on the act of beer 1621, 


1555 , bee ir wore, pms, The, Fam clamſa and mY 5 LA, he e 7 
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en knowing bank rupts, after which the 


place pre futuro, and could not re 


celſe; and therefore aſſoilzied Newbyth and 3 — from the redoctiog. Fo Fi 7 to Sit 


; Frauen Kinloch, the Lords: found the tranſaction made by Alexander Ch 


aplain, his agent, 
about lending; the creditors; his-captjon, could. not obli 
der and mandate: But if Sir Francis was in the poſſe 


mifſed the tenant after he was in the Meſſenger s bands, he muſt be liable to compt for 


7 Lon SI . this „ 9 8 to what WA: ES 
oh r Thomas \Moncricff's:caſe againſt Lantom 5 and tho' chere, was, a ſtandard | ſer. 

could do no voluntary deed, to the prejudice _— 

K = this. bs 


bim, unlefs it was done by his or. 
vn of thir houſe-cents, and yet diſ- 


his rent, as if he had received it; becauſe, by a fact and deed. of his it comes to be loft,” 4 


and he debarred the other creditors from thir houſe · mails by his prior right, and ſo v 
, ie in diligence; and it is more reaſonable it ſhould periſn to him and not to 1 

November 26. 1696. Halcraig reported Gordon of Seaton, againſt the heirs of Mr. Ed. 
- ward Wright Advocate, for relieving him of a proportional part of the ſum of 1200 merks 
1 were owing, to John Hall, and which: pal ſum he has paid. Alledged, Lou and Sir. 
* Stamficld gave a bond of: relief to free Mr. arenen father, of. that debt, and. 
to retite the dond, and procure him a diſcharge ; and ſo you can never recur againſt his 


rally, and ſo can only be liable pro rata, and not in ſelidum. Replied, Where the 7 9 | 
is diviſible and preſtable per partes, there duo correi debendi ate only bound pro virili Parte 
but if it be Jus individuum, or ad fattum præſtandum, as here, to retire the bond, and procure” 


5 1 diſcharge, each of them is liable in ſolidum. Others thought this too nice and ſubtile, ſee | 
ing the payment of -the ſum is diviſible; therefore they conſidered that Sir James Stam- 
: * d, the other obligant in the bond of relief, being broke and inſolvent, his part muſt 

fall on Gordon of Scaton, even as in the caſe of t] o heirs-portioners, if one of them turn 
irreſponfal, che other is liable in the whole; and accordingly, in this caſe, the Lords found 
Sordon had no acceſs to crave any recourſe of relief n Mr. Edward Wicht 8 heirs, 3 
but was liable to relieve them in ſolidum. 


— 


Zadem die. Haleraig reported Camp bell 5 8 againſt 3 tutor of Appine, 


2 being a charge on a decreet of eee for 8000. merks Scots his Clan robbed in 


1685; - + His reaſons. of reduction and: ſuſpenſion. were, imo, That he could not be an- 


ſwerable for theſe men, tho' his depeuders and dwelling. on bis ground, becauſe the Mar- : 
quis of Athole being then conſtitute the King's Lieutenant in Argyle, he called out. the 


Highlanders, which freed the Chieftains and heads of the Clans from their obligation of 


8 


country was broken, when it was impoſſible for them, to reſtrain theit men. Anſwered, 


what ſpuilzies their men ſhould commit. 24a, It was in the time of war, and.: When the 


Tho' the Marquis of Athole commanded. in chief, yet the Highlanders came forth under 

_ their reſpective Clans, and particularly Appine's men followed the rutor, (the Laird being 
then minor) ſo this could no way exoner them. To the 2d, What is plundered i in the 

time of war falls under reſtitution, as well as what is taken away in time of peace, unleſs 

they be able to ſubſume and prove it was brought to the camp, and conſumed for the uſe 

of She army, and fo ſpent in the publick ſervice z otherwiſe it is preſumed they have been 

converted to their own private uſe, and ſo muſt refound. The Lords ſuſtained the decreet, 


and repelled the reaſons, eſpecially ſeeing the deereet bore a proclamation was iſſued forth, 


E 
— 


commanding them all to their own homes, ſecing Argyle's forces were diſſipate, and this 


depredation was committed after. Yet ſee Stair, 2 5th June 1664, Farquharſon contra Gaird- 


ner, and 15th February 1666, Gordon contra Gordon, where the Lords would not preſume 


acting without order and commiſſion. to looſe an act of indemnity. _ _ | 
November 27. 1696. Philiphaugh reported Herries of Braikoch againſt the Earl of 


1 Nithſdale, being a purſuit on the warrandice of a charter, granted by one of the Earl of 
Nithſdale's e Ao wa to the purſuer's grandfather, of thir lands, in 1 592 ; upon the pre- 
£ ne therein contained, be infeft. himſelf by virtue of the a&t of Parliament 


cept of ſa 
1693, allowing ſuch to compleat on ſerving heir, for preventing the expences of purſuing 


mn implement. Alled ged. He could, not be liable in warrandice, becaule preſcribed, no- 
thing having 6 on it for double preſcription. Anſwered, They poſleſſed by virtue of 


that charter for many years, till the purſuer's mother, in his minority, was rurned out, 


and ſince that diſpoſfeſſion, the preſcription has been interrupted. The Lords found ſun- 


dry nice queſtions would ariſe, as if poſſeſſing by a charter alone, without a ſaſine, would 
produce and infer preſcription, for we ſay nulla /a/ina nulla terra; and if the old tranſumpt 
12 a ſaſine he produced | in his grandfather's perſon, wanting the words of the atteſt, vidi, 


Vor. I. 0 „„ 0 ſai, 


. 


| heirs for any part of it. - Anſwered, Sir James. and I are fon 3 bound, con yundly and leve-. ; 5 
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1 right co defend * nee, ane nar F 
* 08 he'Loids ordained dba cala tende heard 
| in tion T | ark Oday. e ee ee 15 Ai nen 4 
pool 21 2 reported ed Gordon. of e 5 Rolland of Pidlair: againſt Sir 
3 George Skeen, aid Mrz Thomas Forbes of Robflaw, in ating. of mails and duties on 
+l 40 0 Nobſla repeated a red uſt, and inſiſted on 28 
| | qualifications to inforce the fame Tb Lords erer was 0 reaſon on the 5 
df 2 declarator to ſtop the ackion of mails and duries, and therefore decerned in that; 3 8 
e hay ing advifed the ſeveral articles of truſt, cho they ſeemed Pregnant, Jets. in regard the 
 ._  - parties here were all alive, therefore they refuſed to take any trial or ex ion by wit- 
6” Wn but only allowed e this caſc to proue the truſt ſeripta de ura. 
Rb Evdem die. Arbruchel reported: again the cdmpetition between Mr. x fn Balfour and 
Roſy mentioned 2d July 1696 and the Lords\now' prefer Mr. Andrew, the laſt aſſigney, 
| Gef whe 4 had” 1 2 e legal intimation by a Notar's inſtrument, (for 14 
7 ed there might be ſeveraFother:legal ways of intimating and compleating aſſigna- 
—— be e that,) but alſo in reſpeck of the circumſtances, that the ad was onerous, and 
75 = rſh inter comunctas perſonas, an at ant and 4. neph _ and here Spores foie delten of 
15 _ frand m cheating! „ 4.9205 fp hed d, Hanger LO 5 
„ Boden, e. Phe Eords ad ile che dedares ne eee Cirer e purſued 
I, WWE Aliſon againſt Harrie Bothwel of Glencorſe, for cauſing him, a ſimple your 
J renounce! an eye eee, annualrent-.of N merks he had well ſecured, 
give down 200 mer 3 ncipal, and take a bond for the reſt, and a pe- 
a 1 of 300 e e. e at bis adjudication canceling the whole ſum. I being pro- 
ven to the Lords, that he was à very weak. young: man, they reponed him againſt the 
 failzie of 500 merks, and any other advantages taken of him; tor tho? there were not do- 
las dans eduſam contract, yer there might be dojus. in re, and every - inequality In a bar - 
ET = ought not to annul; therefore the Lords named two of their number to ſee his damage „ 
1 es "7 , repaired, 'and adj uft- the matter without reducing the tranſaction in tou. 

5 ' Eodem die. "This Lords decided the double actions: af two Collectors and Clerks in in the 6 
| Shire of Fife ; the one by the and the other by: the Earl of 
3 5 Mielvibs, ſent don to the Lords by a Privy Coumcil The Lords found tbe 
1 ny 5 C 77 ꝗ — by the Privy Council in 7696, not bong: LEEDS by the act of the | 
Ceeſs in 1696, bad no right to vote in chuſing the Clerk and Collector; and that the Earl 

off Melvil and bis party's ſeparating* and removing to another room in the ſame Tolbooth, 
| was Juſt and reaſonable, and no ground of nullity of his election, he having the major part 
book the Commiſſioners, cho all Judicial acts mould be done in loco ſolito et conſueto ; and 
tb therefore they annulled the election of Douglas of Strendry and Bayne ; and declared the 
e other election of Captain Crawfurd of Morquhannie, and John Orrock legal and warrant- 
Able. It was urged, that lately, the Privy Council rejected an election of a Freſident of 
the College of Phyſicians, becauſe it Was made in a ſeparate clandeſtine- meeting. But 
there the Court as conſtitute before the ſeceſſion,” with ſundry other ſpecialities; beſides, 
Cooncil deciſions are no practicks not rules to the Seſſiom; Dr: Trotter's electien being 
found more orderly and regular than Dr. Stevenſon's, becauſe the Prefbyterian! Doctors ad- 
5 hered to Dr. Trotter, and for other State reaſons. 
. December 1. 1696: In the action purſued by: Mr, Amber: Johnſton againſt Anna 
% Murray, his wife's mother, and Roberr- Cuthbert, her buſband, for his wife's portion; 
©, when ſhe had deponed anent ſome: points referred to her oath, and was going away, Mr. 


. . 
a e 


—_— 5 855 took hold of her, and jeering, Bid her ſtay till the: heard her Sweetheart (mean- 
ing her huſband) depone; whereupon ſhe lifted up her hand, and, in paſſion, beat his hand 
—_: her ſhoulder.  Fhis he alledged was an invaſion. and battery, for which; by the act of 
3 Parliament, ſhe ought to loſe the depending plea. The Lords having examined the wit- 
neſſes, and adviſed the depoſitions, found, be having given the provocation, this was not 
ach an invaſion as was meant by the act 'of Parliament, and therefore affoilzied her from 
this incident proceſs; and, becauſe of ſome defamatory expreſſions in his information againſt 
his mother · in · law, hey: fined him in ten dollars, fix to the party, and four to the 
Derember 2. 1696. In the declarator of pre fury" of the irritancy purſued by Irving — 
of Drum againſt Mr. Robert Keitli of Lentuſh, and Irving of Federat's other creditors; 
Cumming of Calter as a creditor eompearing for his intereſt, and craving to be admitted 
as a purſuer, the Lords found neither he nor Drum had now intereſt to nominate a buyer 
of the lands, conform to the minute and articles of agreement, becauſe that faculty was 
4 5 already exerced by Federat within the time prefixed by the articles, in naming Mr. Robert 
+. __* Keith as the buyer, and that the diſcharge-of the articles given by Federat, afterwards. to 
Drum, cannot prejudge Mr. Robert Keith, becauſe, after his intimation, and that he bad 
inhibit Frederat; and found the irritancy Kill purgeable. Let, where one reſtricts himſelf 
75 by way of * nn paid an * price, * a failzic is not r pargeable ; „that 
5 not 
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am Pubves, mentioned Sth July 1696; being heard in preſence, after long arguing, ane 
Lords ſuſtained the payment made by Sir William to Lord Ramſay for his children, and 
his Viſcharge thereupon, albeit Lord Kols, huſpand to one ef the executors, was not a con · 
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_ 2. 1606. In the caſe, mentioned 22d-July. 1696, between the. Lord Pitmed · 
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nallicy objected againſt Wigton's arreſtmeni, that it was upon ia depending ſummots raiſcd 
| er, as heir to her father, which could not be, 


againſt the laſt Earl of Dunferwling's er father, u "+ 
feered, It was likewiſe againſt the Officers of 


neos ſtanding forfeited before his death.” - 
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Then it came to be debate, on whoſe peril the conſigned money lay, whether 
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on Lentuſn and Tolquhon the conſigner's, or n Drum's; and who: ſhould loſe the Jear's 
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quer, on the factor of | Dunfermling?s forſeir eſtate, and an arreſtment; it being objeQted 


"againſt Pirmedden's diligence, that his title being a woodſet, affected with a back-tack, 
ſtanding the declarstor, and ſo became debtor, 


and the itritancy declared, he 
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State for the King's intereſt, and an execution againſt them. Replied, No regard to that 
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_ _ © remedy, much more ought it to be indulged to the ſubjects. - 3/i0, It has been oft granted 
cum cauſe copnitione,” 29th June 1666, M Pherſon contra M<*Leod; and lately in the Crimi- 


- 
N \ 
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M Donald of Reppoch and his accompliees; and Maranta de judiciis, part. 6. allbws this 


fummons to pay a debt, 


execution, becauſe it wanted a warrant, the ſummons being blank, and naming no defen- 


der but the Earl's: daughter, who would have been His heir, if be had not been forfeit. 


The Lords found this arreſtment null, and preferred Pitmedden to Wigton, reſerving tage 


competition betwint Mr. James Elphingſton and him to be farther heard. 


- : * 
775 þ 
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Dodem die. Sir John Dempſter of Pitliver craves, by a bill to the Lords, a warrant for 
dn edictal citation of Mr. John M Kenzie of Aſſent, brother to my Lord Seaforth, on a 
| | becàuſe he had failed to preſent the Counteſs his mother, conform 
to his bond, and to fruſtrate it, had retired with his family to the Lewis, where no Meſ- 


ſenger durſt go to cite him, and therefore craved in the terms of the 6gth act, Parliament 


; 158 75 they might be allowed to eite at the market: croſs of Inverneſs, as. the neareſt Burgh- | 


royat in the Lowlands, there not being zutus acceſſus, whither he bad retired.  An/wered, 


That act of Parliament is only in favours of the King's cauſes. 2d, It can only take 
place when the Highlands are broken. Reptiea, If. the King need to uſe that extraordinary 


nal Court, the Juſticiaries granted an edictal citation to the Laird of M4ntoſh againſt 
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vergens ad inopiam, and other creditors during the dependence might do diligence, and be 


preferred to him. The Lords conſidered the ancient uniform cuſtom was, that theſe diſ- 
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_ ' poſitions were only conſigned evidents, not to be made uſe of till the cauſe was diſcuſſed 
in favours of the charger; and if this were granted, it would put the lieges to great ex- 


, 
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way, abi locus non eft ſecurus. © It was urged, that this might be very prejudicial: to the 


inhabitants of theſe remote parts, for warrants might be thus ſought for citing them, 
which may never come to their knowledge, and fo dectreets paſs againſt them; but the 
fore granted Pitliver's bill for an edictal citation againſt tbem. 


December 4. 1696. Rankeilor reported a bill of ſuſpenſion by Leviſton of Kirkland a- 


gainſt Buchanan of Arnprior, wherein the Eords had allowed bim to conſign a difpoſition, 


up the difpoſition to the effect he might take infeftment thereon, becauſe the ſuſpender was 


pences in taking fafine, and would make theſe diſpoſitions delivered evidents under an irri- 
tant and reſolutive clauſe and condition, that if the ſuſpender prevailed,” then the diſpoſiti- 


bon and ſaſine ſhould be void and null in themſelves ; and the inconveniencics on the other 
lde are ealily falved ; for the diſponer cannot prejudge him by any voluntary ſubſequent 
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deed; and as to prior creditors going on to adjudge, the ſuſpenſion would not hinder this 


charger to do the ſame, not on the conſigned diſpoſition, but on his regiſtrate bond or de- 


creet which is the ground of his debt; and therefore adhered to the former cuſtom, and 


would not allow the diſpoſition to be given up, to be made uſe of till the event. | 
Eodem die. Merſington reported Dicks cant Ir. Andrew Maſhe, mentioned 16th Ja- 
y 1695, for reſtoring to them, as his wife's executors, her bon, paruphernalia. ' The 
found he could have no allowance for the L. 20 Sterling he paid out for her wed- 
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t think this ſufficient to ſuſtain his title, yet forbore to decide it, becauſe there was a 


on his giying 'oath that he could not find better caution than he offered ; Arnprior craved 
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rhe vſe, (us; ornatiores appareant) but not! the propetty of them: And here they are extra- 
vagatit,” they are like donations inter virum at uxorem, and ſo re vocable, In the caſe of 

Lady Boghall, che Lords inclined to reſtri their pa- 


the Dutcheſs of Lauderdale, and 
reaapbernalis as much as could be; and, in chis preſent cauſe, bey reſolved. to hear the Law. . 
Voers in their ow preſence, te eſtabliſh rale bat thould{be repute parapbernalia in time 
coming. But che quality .of perſons will make a diſtinction; beſides a Merchant or Jewel 
5 ee having many watches or rings, c. in her poſſeſſion, ougbt not to make them 
bers or = mem betauſe they” are in 5 50 caſes deſigned for tale, . N. 368k Jan. 
5 } | 5H 7. „ A 62 dps Wen: . * Ne ES . 84 A ; n l 1 4 . 
2 die. I reported Robert Milne = oor of ah? Maſons, D . Aer and © £0 
of Mr. James ae late Seeretaty · depute for Scotland, for implementing a minute of 
ale of {ome houſes in Edinburgh by Nr. James's two factots, , whole commiſſion was: n 
T0 lift js rents, "G6; but it Wa alleugeu, that having entered into a. communing wich Mr. 
fs - Milne," and he having offered ten bee e they acquainted Mr, James (who. was 
then at London) with the fame; and he, by a letter ſignified, he thought the price too 
ſalt; and expected 12 years purchaſe, but left to them to do what they thought moſt for 
1 advantage z. whereon they entered with the Deacon into a written minute, and ſent an 
5 * extended diſpoſition 0 Mr. James, to be ſigned; by. him; and- he, by a ſecond miſlive, in- 
t timated to them, that he was diſpleaſed with the abſolute warrandice inſert therein, and 
_  - hat" the-paper Having fallen by his. hand, be deſired them to form a new one, with the 
*./  wdyice of Lawyers, ond trankmit it to him, ſo as be may have no more ſcruples; all which 
1 prove he/ratified the bargain, and as he would have been foreed to implement the minute, 
Jo muſt his heirs. Anſewered, The firſt letter gives them no abſolute power to ſell, but on- 
ly to treat and commune; and the ſecond letter can be no warrant, becauſe the minute 
Was entered into prior thereto, and it does not appear he then knew, or was acquainted 
that they had ſold it by a minute; but he ſeems to lock on it {till as in the terms of a 
communing, and no conſummate bargain ; and mens heritage ought. not tobe ſold on ſuch 
general warrandice as theſe. e Tr f und the We al Mr. A not obliged. to im 
„ this minute of ſale. e 
The heirs would not have + ele the Hg either on. the ipequality of the | 
price, or otherways, but in regard i i was deſigned tlie ſame ſhould not fall to them; for 
be had hamed his Lady executrix and ſole legattix, and ſhe had agreed with Mr. John 
Forreit, Miniſter at Preſtonhaugh (who had married one of the three, ſiſters and heirs : por⸗ 
- rioners} and for a ſum of money had made it oer to him, and he claimed the price as 
be — and falling under executry, to the. excluſion of che other two: And he contend- 
cg it Was as much moveable, as if it had been money lying beſide the defunct, tho“ ſome 
of the Lords thought the price beritable, ay till the bargain was perfected by an e 
rev But this point was not determined At this r 
ELiodem die. On a bill given in by Mr. Harry Irving, againſt Mr. William Irving, Son 
to Drumcolt ran, this point occurred to be argued amongſt the Lords; whether one 5 
in a ſum, and creditor by a clauſe of relief, as cautioner, can plead retention apainſt an af- 
ſigney until the cedent firſt relieve me of my cautionry. It was not doubted, if he be di- 
refed, that the compenſation meets. The only queſtion is, if retention heck al before 
_ diftrefs..* The Lords, in the caſe of Lord Sinclair againſt the Lord Bellenden, found the 
regiſtration of his bond a ſufficient diſtreſs; - and more lately, betwixt the Laird of Gadgirth 
| os Mr. David Sctymzeour; and in other caſes they ſuſtained retention tho' there was no 
diikreſs. But the Lords ſuperſeded to determine here, till it were farther confi dered. 
December 8. 1696. Philiphaugh reported the Preſbytery of Falkirk againſt the Earl of 
Calder, and his Tutors, for” e that he had loſt the vice of preſentation! of the 
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corroboration, which, tho' it be no innovation of the debt, yet is ſo far a delegation as 
paaſſes from any former grounds of compenfation exiſting before the bond, as this Aid, and - - 
mould have been mentioned then,..-'3#0,” A ſubſtitute in a bond cannot be liable for the 
fflar's debts to whom he is «ſubſtitute, nat even ad: valorem, till firſt all the other. Ne be 
diſcuſſed; ita et, the charger has an elder brother w ho is anſwerable for his father's debts. 
Replied, This is inter coſdem; for ipſo momento they granted this bond of corroboratian there 
was concurſus debiti et crediti; and the granting a corroborative ſecurity, can never cut them 
off from any juſt and legal exception they had againſt the debt corroborated, ſuch as pay- 
ment by a. diſcharge; and compenſation was equivalent. Jet the law makes ſeveral differ- : 14 
ences between them, and if a corroboration had not that effect to cut off all defences for- © (BY 
metly: competent, it is little worth, except only that it affords ſummary. execution, which * 
be had not by the firſt bond. The Lords, by plurality, found the compenſation not 
recei vable in this caſe, both in reſpe of the interveening bond of corraboration, and that 
he was but a younger ſon, and they might purſue his elder brother, as heir, on theſe 
grounds of compenſation, to relieve them pro rata of theſe debts. How far fubſtitures in 
bonds are heirs, See Stair, tit. beirs. It is à nice queſtion, how. far; the inſtitute or firſt 
ecereditor's debt can be obtruded to compenſe againſt; the ee if no corroboration 
had. here inter veened. See 3d July 1666, Fleming. 
December 22. 1696. Haleraig 9 the competition hn the Lords of. Seſbon, By 
and Sir Steven Fox, and the other creditors of Sit James Stamficld, who. was purſuing a 
royp: and ſale of his lands of Haills, Morhame, Ge. It was contended for the Lords, that 
Wo. "4 now N e not OW the 1 to $005 Pry! to Oy, for, 199, 
Vor f. . eee 4 FR wich e 9 
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2 repute a ſufficient deliver 
recal; but here it was revocable and alterable at will. The Lords thought this a too nice 
and metaphyficil tradition, and found it an undeliverad evident 3 and preferred the credi- 
tors who had e ſubjec eee dich. James Scot Pee: a0, 5 
5 ling on bis aſſignat ion. e Onur | 


Pitmedden — be James Elphingſt: 
arreſtment null, -becauſe it was only: in the hands 
caſt and annul Lerbe dilige aces öf 


this c. 
1 


execution could paſs againſt him. 
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15 They had 3 au Lord Kingftoin "Eg Fo 00) 


o kn; in 3 Ae with 
2 back+tack ; and the irritancy being incurred they had declared the ſame'; av-alſo, had 
 appriſed? in. April 1671, which was long ſince expired. Anſwered, The womſer:wes not 
over the Whole lands, but only a part Sf. them; and, - notwithſtanding :of : the: — 
the Lords had never extended their r be their annualrents, nor put themſelves in 
© poſſeſhon, and being both judges and party, it was fit they ſbould proceed with the more 
dtenderneſ; and as to their appriſing, there was one Jody Magic, Clerks: (whereon in- 
feſtment had followed, ) and that being in Dara 1670, the Lords were not within year 
- and day of it. Replied; Their themſelves: to the anmualrent vas only ar gratia, 


Aud can never prejudge the full extent of their right, if they pleaſe to claim it; and tho! 
Jen! pars. was more than year and day prior, .yet-the-infeftwent an it was poſterior 
| | z and they deſigned; no advantage, but only eee 3 


money might not be cat in their hand. The Lords 


alto be ee their oe n preſence. N 31-49 ay b th) Sto t 4h Hits 4 thay: 144 . 


N N debate eee ſame e Sir James Stamfieid ad the 
chiles of James. Scot of Brifto, who were parkingag upory an aſſignation. granted to him by 
| the ſaid Sir James the day: efore he ; 
his ſhare of the clath-r anofitorye 
Vered evident. but found lying-befide Sit James, and got up by James Scot after his de- 


7 being pa nan for Sir James; in conſi 


:(ccing it is not ſo much the traditio de manu 


d, till wmething like. an act of preſent tradition had interveened. If one 
ſend an aſſignat ion in n letcer,. and die before the letter come to hand, yet it would 
3 becauſe. he had done the ultimate act which his death cannot 


- 
int ea (The 4 1 


December 23. 1696. The. 7 rot having e ide bill and eben between my Lord 


againſt the Commiſſioners of the. Treaſury, who, in what relates to the King's revenue, 


| $ are the moſt proper oontradictors and defenders 3 yet it being now alledgęed. that this might 
y ereditors, who had conceived it ſufficient | for them 


to cite the Officers of State, and that the one was as uſual as the other; the Lords allow- 
ed either party, this day, to adduce what evidences. they could, what was the cuſtom in 
„ and e was moſt pregnant and prevailing. By a former interlocutor, the 


— s eſtate, to pay, or align to Rothemay's money, for which the factor had 


| obrained a decree, becauſe the factor being now exauQtorate, and another in his place, no 
Again this Pitmedden reclaimed, alledging, He had 
done all that was in his power; he had: not only preſented his precept to the factor, but 

raiſed a purſuit againſt lim to pay, which was only ſtopped by the concourſe of the com- 


peting creditors and arreſters, otherways he would have obtained a decreet againſt him be- 
fore he was removed; that the changing of the factor was impetrate by his antagoniſts, 
and no deed of his, and ſo be muſt not ſuffer by | it, contrary to all the rules of law ; that 
— non poteſt revocari ubi res non oft integrs ; that bis jus quefitum-could not be annul- 

led by that revocation of the factory; quod noftrum eſt fine ade naſtro ad alterum transferri 


non — Vid. l. t. et 39. D. de reg. juris, l. 3 C. mandat. Anſwered, The factor be- 
ing only conveened-ratione offici, ſo ſoon as he is out of the office, his intereſt per we af and 
the next factor muſt be 


purſued, (tho? at this rate creditors may be much paſtponed, for 
what if he die, or a third factor come in?) Even as Magiſtrates of burghs when they go 


out af place, their ſucceſſors become liable for their bonds and debts. The Lords, after 
. der. found Menden $ MIND. ane * a has. Rs, whereon the factor 


Wy ebe 


| red, uit. in the end of Novemberi4687,.to 
reed; at New milos. Alladged, It was, never a dell. 


agſton, mentioned 3d current, they had found Mr. James's | 
of the Officers of State, and not execute 


alſo nt I that Pitmedden could not nos inſiſt 1 Turnbull, the factor on 


4 


being found relevant, and referred lo his bath, et 
erable ſums, and other ways creditur to him, 
they communed, that, towards his relief;; he rc eee him this aſbgnation 40 his part of 
tat ſtock; and accordingly he met with him the Saturday. before his death, and 2 — | 
x for it. he told him it was ſubſcribed arid directed e lying on his table; and on 
8 when he returned from the country (Whither he was preſently going) it mould 
55 de delivered to him; and accordingly he gomg to Newmilns, was found-that-night, or 
the next morning, 'firangled:; but bis table being looked,” the aſſignation to him was found 
_  lymg'thereon: ſubſcribed, with u. direction for James Scot; and this was contended co be e- 
2 quivalent to à delivery, or a dlauſe diſ pepſing. 
i manum, chat makes the delivery; as a rational act of the will, declaring our purpoſe, de · 
ſign and reſolution.” A hred, This: could: never amount 10 delivery, becauſe eto Sir James 
had returned to Edinburgh, he could have cancelled that aſſignation; ſo it was ſtill an un- 
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de 74 ee to iſhed; 5 bir folbors to Gade the ales iy ds. the compiticiin on 


die arreſtment wis not fully determined yet, 4lll rbe cultom uf citing; the Gommiſſioners = 
of tte Treafury were fit Fried; and that the new fadtor could not be brought f into the. | 


1 unleſs "ad 'were cited icideviter on a diligence in this VVV ·ĩ· · Ece: 


arin 


*r 1 10 | 5 7, declaft 
or at Can 


bak, 5. 1 
die has e Fo in rde to the recovery of it, or eſſe pay the debt; 


4 tum, "partim mandantis et partim nandatan gratis; the ttuſtee bein preferred gun his 

own proper debt. he ought,- er naturu contratius; to have ae e i 5 oth 
M6 . The backs bond neither expteſſed nor imported any obligation upon lm to do any. 1 
Ad igence ; and at molt”renebarur Tantum de dolo el lata cu, {emp you. never in led © 


Hor reguited me to 00 diligence; likeas, it would have been fruſtranecus, the common d 
öͤr being broke; and the Lords have often found the acreptation of ſuch commons 
Hot bind co 76 Gligehce, 17th July 1672, Fart of Weymiſe, againſt'Sir. William Thomſon ; 
| 18h July 1672, Watſon contra Bruce. The Loxds thought it hard to oblige the. gr 
_ cild now, after 30 years time, to condeſcen 


| of wi own and theirs; but withal ordained him'to:denuds,” and retroceſs the 


7 850 * n place, tho the repoſition would be now "ineffectual by the-debror* „er. 1 
But the taciturnity for To! long 3 Ame, and poſterior erte Wihourx noticing this 
Wes 4, denude, determined the Lords 5 


400 the never interpelling - Mur 1 8 8 to do Gili 8 
1 in 'this deciſion. LE - i 3 OM, 03-2 cn f 445 8 vr 1 its 
=” " Dicenper 25. 1696. The L5t Yd: / adviſed the eh ene Laurence "ts (Vid; 
1694.) Againſt Agnes Deans, relict of John Pou, his brother, Charles Char- 


5 Uhis; "and others, er capite leffi'et cirtumventionit, of a diſpoſition made by his brother on 
dentbved to his prejudice, as heir, and of a ratification he gave when interdicted; and 
ſome of his interdictors being ſubſtituted, they cancelled «that firſt interdiction till he had 


bpde ratified; and then renewed the interdictien upon him, which was contended to be ma- 
nifeſt fraud. Againſt which reduction it was alledged, 1 no, That he had no title te quarrel, 
lf he were Fr rvec ' heir, Not only to his brother John, but to his nephew James. An- 


etz r to both. 2do, Alledg ed, That reductions ex capite kfi were only allowed to the im · 
5 mediate heir, wh e 


now, by James's death, he falls to ſucceed to both, yet his contingency! at the 


time of the diſpoſition can only be conſidered here. Anſaurre, The New of deathbed was 
introduced by us, not only to ſecure the next immediate heir, but alſo for the whole heirs 
inclefinitely, and the intire line of ſucceſſion, elſe it were very defective; yea, more, if 


the neareſt heir conſent to his predeceſſor's deed on deathbed; and if he die unentered, his 


next heir will paſs by him, and ſerve to the diſponer, and reduce the deed, tho the imme - 


diate a parent heir at the time conſented; and tho he does not quarrel the inſtitution in 


this diſpoſition, becauſe it was to his own fon, yet he may well enough 1 impugn the ſubſti - 


tution to ſtrangers to his prejudice, who was the next beir failing the diſponer's ſon; and 
this is not approbare et reprobare the ſame deed, becauſe he is not concerned with the inſtitute; 
and utile per inutile non vitiatur. The Lords conſidered, if the ſon who was inſtitute h 
besen of age and entered to the poſſeſſion, and accepted, there might have been ſome doubt 
how far the remoter heir could be permitted to quarrel that right, which had in ſo far ta- 


ken eſſect; but the inſtitute being here an infant, and who outlived his father but a ſhort 


time, they ſuſtained the remoter heir's intereſt and title in that caſe to purſue this reducti · 
on, The anſwer the defenders made to the reaſon of fraud and circumvention was, that 
John conſidered his brother Laurence was a profligate debauchee, who had ſquandered a. 


way his own Portion, and would do the like with his eſtate, if he pot it; therefore he told | 


him, if he would not ratify the diſpoſition, (in which he had made him only a liferenter, 
and ſubſtitute ſundry friends, as Bailie Charteris, and others, in the fee, failing his ſon,) 
he would then go to kirk and market, and make it valid without his nent; on which 
he ratified, and the” there was a prior interdiction, 2 was null, being neither publiſh- 
ed nor regiſtrate; likeas, it can only reduce deeds affecting the interdicted perſon's heritage, 


but never hinder him to diſpone a /pes ficceſſionts, which, ke prohibit by the Roman law, 
_ repudiating all pactions de hereditare viventis, yet is not fo by ours; and, by the ſame law, 
5 their edis did not Toes thoſe * nolunt — bereditatem Abi Klan, but only dif. 
© Tits | charges 


1 
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rember 24. 16956. Lauderdale reported George Suity and his curators: againſt'Colin des 

ell,” ax repreſenting his grandfather, for implementing; a back- bond granted by him 

ing be had received in tra a gebt die" 10 Nuß by Mr. Thomas Lumfdin 

8 and | 

01 | and that, after payment of *what Lumſdin owed to himſelf he fhould 

Sf comprable to wy for what he hald farther” receive from Lumſding and:contended, = 
is trot,” be Was Hable in diligence, and ought either to inſtruct what 


ſeeing it was inundarum | 


a or /inſtiutt; "whether chere was -diligetice = 
doe or not f und therefore aſſoilzied him, d they could inſtry&- he hai got p ens 0 


4, Tho? the Jus apparenti was ſofficient' to ſuſtain his proceſs," yer he now, produced 
preſadged by the diſpoſition; but ta gf, Laurence at that time was . 


not the immediate heir; but James, ſon to John the diſponer, who is not leſed, becauſe 
the vn is to bl | in the firſt place; ſo Laurence being then the remoter Heir, 'tho! 
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for the heir, Le That the eee 8 25 lin 7 for you,. -who' have. 
; _ the; benefit 


it of the ſublticntion in the fee after my hep hew's death,” to LP excliion; ſaw; * 
was a fickly child, and impoffibie he could. outive. Re father: dong, an | 1 
erdictors, und- oujd haue hibdered-me from Going lo prejudicial 4 1 
hat diſpoſn ion was, et you perſuaded: e ro: it, .and. o make ir e ä 
fut interdichen; ang after . Had. Nigned th derd int Neuf 1 % clapped : 
| ene e Mich 


5 cf a new interdiction on ng Gai, being convinged; of tuy fachiity, 
_ - -contrivance Was gc make the.deed 1 8 ang! s condemned by al La ers and the it | 
Was hot a compleat act againſt third parties, being neither pub wy npr regiſtrate, Jet ie 


% 


Weep rant: you; who knew: "Spot cl \inftead*of defending me; lech me 


res having: read obation, . found none of the irfterdictors: "aps 7 


any ibi rſt. inteschctton, bur Gn Chatteris; "ind tharchis confeſſion! 57 

2 e againſt, hunſdlf, e. exclude” tim krom reaping 5 benefit 

ſeeing nemo dedet lucrari er uo dalo; vet it being only; a Ungle „echt 

e a8 the toſt, or extend o reduce their ſustes and; proportions of che fee 
1111 bf perſonal; theref 0 3 5 0 
. Fapactontmnodtiony, and recomme ber co ſett 


de ee number £ ee 
parties. 1 Si {TS r 111 155 N 45 = 258 1 45 * wah "Ui! * ; 
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Ve as \pertaining 0 his ibp b and the-o- 

| v7 > . | "ther an it in A of his ah cent 18 850 the wen wi mr 2 1 

2 piece . ground, but that it-was Yes, temihinis,” deing a } 

| „and x to all the lieges, i as.” much: 86 the fi h:ſtreet* 
hed for People retiring 10 Mielter under them in ume of rain 

and ought not to be e or buite vp to the f | 


FD ng. gained 8 +47; n N PAN 

_—.. 5 Wee gona Cigar, 5 To's Beg, 

55 Ba un ughtonhall, about t Property uf [net 

1 . foods ce, by RY he purſuer; and t the is CC 

OM 'Savghtobball alledgs „That after the death of the ſaid 95 velt in one of his 

oOdte⸗houſts) be had accaſion.; 10 ' repair; the ſaid bobſe, and fi "his money lying 

ö = = ;andicgontended; by the civil law i divided equally 1 the one half do the 

muſter 0 ie ground, and the other Half to the finder. Bat wirt us; treaſures and 

all ſuch tbings Which are wullius, non cedent occ pan, bot are the King's, and belong 

to the Fiſx. he Lords conſidered; that it, could” not be repute * \Freaſure,” which 

is defined, by lawyers. vetus pecuniæ ebe chu non extat memoric but dere the 

| ſock ol, the chin | and; money were recent, and bas deen the poor woman's poſe, 

| who died laſt there, and therefore eee her executors. Bur if it had conſiſtee ef 
eiten it might h ve founded a 180 mption in the contra. 

Daene The Eords taving conf 8 the petition, eiven in, by William Ruit if 

| _ _Halprees, gcknowledging his fault in Writing that raſh, and minatory letter to my Lord 

's hien for oppoſing his protection 3 and Ken hoing what puniſpment it deſe erved; ſeeing 

he had not ung to pay a fine with, in reſpe& of his grest debts; fome propoſed,” + becauſe 

of his ingenuity and long continuance } in priſon, that the Lords wight ads of. an hum- 

ble ac now ledgmeat on, bis knees; others ſaid, this neither repaired the reputation of the 

bench, Who fwerg injured; nor tended to ſecure them "againſt ' aſſaſſinations (as Dalry pro- 

ved to Sit G. Lockhart) and-propoſed-confinemene' ent the tiver of Spey, or relegation 

to che iſles af Orkney or Shetland. But baniſhment'ovr ef the kingdom carried by a plurali- 

iy of votes, and 10 lig in priſon till he found caution, under the penaky of 204000 merks, 

not störte, Whig: Pp tg confinement; was the creditor's application that be di- 

e bers 1 en 'of Abs, Aut, 1 lied his} nents: b t lende from the 

tenantsss 5 nw eee , Caron Me ko Va NG 

RT 6. In he contpetſiion between Murray of Livelands and wy Land Saline, it 

; was found no nullity of an achucication, that it Was fot allowed, ſeeing it it way after the 

. old form. on a decrert : Cogmtrionts., ca ad omy theſe adj udications were to, be allowed, 

Which came in place of, compriſings,.by the act of Parl. 16725 and the Lords refuſed here, 
Auxing the dependence, to ſequeitrate be rents and put in a Factor, but recommended to 

the whe agaaed to * * to a arne 0 nor be dipoles unleſs! there 
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bo tromiſſions. 1133-206 Gaga wi rap tees 5 105 | 
© _ December 30, r Monro of Bearcrofts, againſt Grizel e 
mW Bruce, one of the heirs-portioners of Reddoch, and her mother, and ſerxants; being a chargeup= 
enagdecrcccof theJultices of the Peace, for breaking, tearing up, and deſtroying 92 trees he had 
| planted. vn a ditch, in the march betwixt.thein, at L. 20 Scots each tree, db; coil to 1 51 e, Eden 
Acof Parl. 14664; The reaſons of ſuſpenſion were, Ie The decreet was null by che 
Ach act of that ſame Parliament; among the inſtructiens given to the Juſtices. of - Peace, 
nd their les, they are not to meddle wich beritors above... ten Chalders of victual 
"0 F early rent, This was repelled, in reſpect the act does not reſtrain their cognoſcing 
on ſuch;. but;unly.that:they;may; not impriſon them... 2do, Aledged, She was minor, and. 
 her.Curators were not called. Anſwered, I mo, Wrong hes no warrant, and ſhe being. conveen- 
ed fur a delinqueney, there needed none to be called but berſelf, ade, She. is 19 Jeats old, 
nd has no other Curator but her mother, and ſhe is called. The Lords repelled this, rea-. 
+. fan;alſo;, but not in reſpect of che iſt anſwer, which they thought. not ſufficiently, 1 BS 
bus. of the ad; tho', the mother was conveened as. ſocia and not qua. Curatrix. T 5 
_ reaſon was, The ground whereon they were planted was her own, and gailiber poteſt 1 * 
. 1 at; leaſt it was 4 2 march. Anſwered, Tho'.the. Jultices ide Peace 
9 5 tent to prop J. d per. I. 2. 25 ge. juriſdift... they may £08 cagnoſce it in con- 
W the riot, and accordingly it was fully proven to be che purſuer à ground; Which 
ö 3 ſuſtained; N „The Ath was, That. 60 of the 92 were but thorns, and 
deſigned. only far; a hedge, and ſo they fell not under the act, appointing, L. 20 for every 
growing tree deſtroyed; there being only L. 5 Scots c of fine impoſed on the breaking of! zed 
868. Lhe Lords,ordained trial to be taken, whether, the haw-thorns were ſet by. way. of. 
trees, at a diſtance, or only to make a hedge; and in regard the act 1685 has reſtricted. _ 
pehalty to L. 10 for EG: within ten years old, they decerned for che other SITS. 
A that gate, looking on that laſt act as correQory of the former ſtatutes. And tho! it was. I 
_ &-yery»malicions,aQ;.to deſtroy; planting, eto it were on your own ground, for then plantas 
. Het deten, ver, they deſired to; be cleared if they any time, and had taken roor, .or 
wee challenged e incontinenti after the planting, and broke down; and the Lords allowed the -_ 
Reporter to paſs: to the ground and. viſit / the. ſame, and conſider. if it was deſigned for a 
| hedyt only, Which the law aſteems not to be trees, but only arbuſta, or if it * W # 
deo ſarge growing timber to fence bis houſe againſt. the wind. aber WY 
December 31. 1696. Arbruchell reported the Counteſs of „ e again the.cr ere. 
ditots. She had raiſed a ſummons for modifying to her an aliment, (in pe it had been -q ; 
fuſed her by, way of bill) which ſhe only craved during. the dependence of the ranking. ee 
It was objected againſt ity, 1990,. That al the Officers of State were not called, bead —_ 
| Secretary, Juſtice Clerk, £#c.. ada, That. it could not have ſummar diſcuſing, virtue | 
of 'the act of Parl. in Sept. laſt 1696, becauſe. it was raiſed before the "7, Yi 5 5 to 
the:1K, The: Commiſſioners, of the Treaſury, and donatars of the forfriture who had the 
ggresteſt intereſt, were called: To the ad, It was ſeen and returned communi forma, which 
- was enough ; thb the act had no retroſpect. The Lords repelled the dilators, and Yom: 
cd to call the reſt-of the Officers of State cum proceſſu. | Bur M; Aa review, they, inclined t 
ſuſtain the firſt dilator. on the act of Parliament. | 
111 Faruary 1. 1697, Lord Arbruchell reported the competition 1 Boyle of Kiiburo, 
and the other creditors of Cunynghame of Corſehill. e craved preference on two 
nds whereon infeftment bad followed, the one for I 7 8 and the other for 
„1.000. The ereditors repeated their reduction on the ato I. 1621, that they were 
inter. conjunctas payne, being .brothers-in:Jaw.. +. Anſwered,/ Their onerous cauſe wes ſuffi. 
_  eigntlyiinſtrufted, by a back bond, granted by Kelburn to Corſchill, bearing, that they 
Were far the uſe 2 behoof of the creditors.therein mentioned, who were extraneous per- 
dong, and their original bonds produced. Replied, This was not a, habile way to eſtabliſh 
their right: ma, Becauſe; the, back bonds were in date a day poſterior to the heritable _ 
— 25 and igſe momento, that the bonds were granted to Kelburn ſingly, (the back · bond 
alify it not being then in terum natura) there was a jus queſitum, to the creditors to 
quarrel them, Which could not be elided by.the ſubſequent, back. bonds. 2e, It was a 
antrivance between the debtor (who ſhortly after broke) and Kelburn, his Truſtee, to 
ve a voluntary preference and gratification to ſuch people as would  compone and give 
down part of their ſums, and their back · bonds might have been metamorphoſed and chan- 
gedd as off as Proteus did. 310, K was kept up, and not mentioned to the very creditors 
in the back -baud, till Corſebjll broxe. | Replied, The diſtance, of a day between che bonds 
and back · bond can make no difference, nor infer that the one was not the cauſe of the other, 
{ing they were delivered /imul et ſemel; 3 and, offered to prove. they were not kept up 
1 Fs clandeſtine and latent ee deceive, or to put out . in whom they Pated but 
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- fothe G NIIRG . 2 tho err use uf ing ping BIEN, asd lowers wee 
= with z ic before Corſchill came. to be known. to be a notour bank ruft 
before anſwer} allowed au eunhüact probation; pong fe 5 


5 . ye Uinatrets of fact allo ped d * party's - - . ata ben a6 2112.) 4 ; an 
ey, af ant Robert Elphiſton- of Lopheſ4; * was. eile and be 8 | 
vas re ele in retard che poiding was within ta cerm of Jang: for by tie 
of Patl. 1680 poinding cännot prbepec upon Aserests, tit tlie 7g days of thr Nr 
de eritel; yet the Admiralty Courts excedte their-ſententes ye ps eci: 
_ Fir o'r o fine.” Butt the Lord N wes 8 
and the pe was 1 within that tin 
1 aud found ft # ſpailzie. I 
_ ones, yes intermitted for ſeveral” day | 
5 2 jailzie aal what was Face MAGS Ie — 9 — — 3. 
$ lapſed,” pet the g was watrantable; at. leaſt excùſeable uod hat was poinded _ 
r of quivis/ Hitulus" eriand rotate? txcuſat i45/potio. 

N 1 >. The zan of chis pelt enerun being Megdly e vitiared-the whole; we 
ing but inn "aus. individigs by cotilinatus, the” done” in vne interval of — days; 
Hi g were begun before ſun rifing, and ended heb chr ſun was up, or began 
Be but A part of it eontinäes in the nigut eime, rhe- whole v0uld- be un. 
Hiyful; Lek en The Lords having read the execution of pe | 
| Seded'oh | jars precepts'and (ctitences khan one, and that cheſpecies of che 88005 i; inded 
were Uifikten! 455 ach et all be appriſed in obe deyg ſome of! them being belfial o. 
cher tori, which required finite days to/thtelh ode ; And therefors' found that part of the 
5 aſter the 1 g of the Charpe, ws ſo far lMuful, {as to{ififer *onlycreſtiturion, and 

ar pr ph rofits; "bar not to amonnt to 4 ſpuſlzie ; the” they continued in che bouſe with 
8 men for ſeveral” days. In the ſume proceſs,” tile Lords found not:only Lopneſs li- 
le, but alf Who: 1 him in excenting tis poitidingy n ſo fur ab ny of them was 

Wn ye ated and concutted in meddling'; but that cheirnak preſence was not x re. 

Vant to make chem art and part, ſcelug he bad 4 emmilkon ef ee convo- 
Late tlie bounty upon emergenries, and Was Admiral. Fido vert current: 3 >, 
1 Eulen dit. The Lords adviſed the probation, in the purſbit bet winkt Blair, late Mini 
. MY Ru len, and Stirling of Glotat; WIUUG Was con vecned to payia debt of his 22 
„„ 8 3 etters, promiſſ g to take courſe Witk it if he e a caption 
"i he Hud taken out again + im; and Ghotar' pretendiug © he was minor whence .wrote 
them, and tad te roked ther „ being to his Plain lefron J the Lordi allowed a con junct pro- 

dation, The bite to prove thitiotiry;” the other major y at. the time of the ang which 


Was adviſed this day. Both of chem proved, but after balancing tl imonies they found 
- the probation of 'the'thajority much more pregnant, being admitiiculate by-the:Kirk-ſefion- 


bobs, and Which, tho” not aurhentie, yet were alſo confirmed by the depofirions of  wit- - 
__helſes aſtrücking the ſame; andthere were preſumptions againſt Glorat's wirneſſes, afſertinghis 
minority, that it looked ſike a premeditate tale which had Been tanght them, und wanted 
Abt Sep ptevarication; fot the Lords modified large expences againſt: Glorat.. 
January wn In an ion at Drummbnd of Ricartobn vinſtance apainftSir William | 
„ that s' creditors, for proving, chat tho He was bound co. principal with 
r bond; 'yer 22 bur kraly cantioner; and chat, a Rttle before Sir William's death, 
ñ1“ - - ordered the draw) iz bond of relief, f and Was ſatisfied With r by 
J and nc it as got gotten Hghed; "arid o hieh de had pro the 
1 Commugers, Wirnelſes, and Writer. Aledped for the/:ereditors, That 51 1 being 
Fe, dene nes felt to be Jpparchit heit muſt be called bre the proce ea go on. 4. 
Re” el, The creditors ate the only true conttäcictors; now the eſtate being rouped. The 
Lords: ordajnedthe heir to be'cited incidenter in this tate of the proceſs ere they would pro- 
cerd to acleiſe it. And it way have difficulty: da ſuch A point can bt made out by wit- 
neſſes; for end ir be ptegnunt atzalntt Sir Williztn's heſts, thar'he- acknowledyed Ricartoun 
Was biily <duii6her, and That the Commoners depone, be was willing” to give: bim a bond 
of relief, N 0 ſeems hard o make ſuch. 4 prübatlon meet! the creditors; having been on- 
8 make by the 1 io, and before aifwer, withovr determining the — 

dd wit it ould import; being were thad'a "mide ani Yerborumn, blen ale not to 
© allowed to be'pribible'by Kitnefs.. Tod! bog. eu ads ho z og 
js. r6g7. Acfeithst topopti, prom ane Homez the neareſly of kin of the 
e Ay ton, and John Binny of Dalvernan, their aſſpney, against the Earl of 
Home, Tor 'decHiring: „that he and all deſcended of him had amitted and int the right of 
ſucceeding a hejrs * tailZie/ts the eſtate of Ayton; vin regard, by an expreſs clauſe in the 
tee hn provided, if any ef the heits my railzie well ſucceed to the Earledem of Home, 
e the deute, they ſhall forfeit t * to the eſtate of * and it all, ge, to 
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9 failrieingy — — RA — if yo rao 40 8 . 
' of Héme, and aevepting'rhereof; the purſuets cmended bei right, ns devolyed- why them, Uh 


"The — .. — wg Lords wasptiftthir Parties Being remote; cheirsy could | 


thoſs who were; immediaicly V 
|, eg right. 1 [The-iiext: vote ue if en i; nfl _ | 
1 er Chats — JJJXT;ñỹ7?³é—k½ßꝗꝗghꝰ ũ%„—ñ Apd:zhey foand 
l ot den en es JJ 3 butibavingicontravencs, — © 
E-: | edi not come in as Heir to his brother e ſubſtitute; becauſe; Wies ones . 
kecladdec er preprmb fun he chuld mever niakethis\.right-reonvalcſee. The gd point ws, 
Ik the forfeiture” reached not ori the contrateentr dim d eee ede of Js his ; 
body; feeing'lt Wdeelared; on che firſt member of thei tailtie'veontraveening;) it, thallides 
_ vokve! to ens went ſibfitute; which is the nent branch. Then Lrds, by plomalicy, found * * 
che heirs ofthe eontravecner's:body not exctubied; ſering he conception of the tailzie did 
. Hor” erpretsly Peer, thar he-ſhould/auiir-and'thme-the rightiof ſuccelſiont nar only ſor him: 
elk, but ao all deſecended from him, Uke örigin ul min 3 but hare ara cuput ſegui tur. , e 
of the Lords preferred che Earl of Home's! chi children on ;atfother; ground of law, S 
he were heirs gm, and neareſt agvates 10 Wilam Home tue ſubſtitute, and e 1 
we would exclude the purſuers; but, in regard the former vote determined the point, = 
te dit not proceed ro this; tho many thoughe it che more ſalich ground in aw anch tde 
two eſtates might iN be kept — — ſoon any of them toibe Faß of Home. 
they geaſed to be Lairds . Ayton, and the next /brocher ox-agnate: ſuceceded; him, Yet 
th ion venieney emerged, that if my Lond Home's ſecond ſon were admitted, his farher 8 
_ "Would „ # edriniftrator'of the law to himg during bis minority, have the rents, cont TE, 
dd the renzen of the Laird of-Ayton who made the! tailaie ; only that was an unzvoidabſ 
Wn Eoliſequence] und Was only 4 te ry right, terminating either with his own life, or his 
bon meßoeſty . "Many of the Lords Wen where the contrayeener loſt. it, the: ſame, in. 
a, the wholebranch of bis deſcendents, ſo that it fell to the next ſubſtitute in the 
ele; bor ine plurality carried it in the contrary, thar he only forfeited fon himſelf; unn. 
Jess due Vlaile'xprefely? *bore; not only the eneluſion of the ttanſgreſſor, Who, by his con. 
tra vention, inourred the irritancy, but like ways ere his line and eden >”. 
9theclavſe' uſes to be drawn when that is intended C © - * » M 
wary 7 101697 Pheſdo reported Veronica Counteſs of Lincarden,,: againſt Mr. . : 
Yam Erkine,'te eompt for the; rent of L. 500 Scots poſſeſſed by the Lady Cardroſs, his 1 
| mother, for the years he was factor of that eſtate, ſeeing, tho". ſhe was a creditor, and had 7” 
un ihfeftment of annüalrent, yet, by the deertet of tank ing, not only the Lady Kincarden, 
but ſeveral other creditors! were preferred to her. ,Aledped, That the baden before. is 
\ entry, and ofe:fince' his overgiving, always allowed ber. to poſſeſs. and it had been unrea- | 
Jonable that he only ſhould have quarrelled his mother's/ right, and have removed her. 
 Unfevered;" "The Yeereer | of ranking was his rule, and tho' the Lady Kincarden - connived | 
when the rent paid ber full jointure, yet it being now conſiderably fallen, that can never 
oner him from the diligente incumbent on a factor; and if he thought it uncaſy, or un- 
duriful to interfere with his mother, he wight have given over the place. The Lords 
ig not decide ir, bur thought, if he knew of the decreet of ranking, that then he was 
5 obliged tõ hade made it the rule of his ne en and adminittration.- Q 
| port, he was foond Rable for this rent: ts tn. + | 
n Boie diet The Lords heard and adviſed ohe ber ee Mr. 5 Meuzies = Ez 
other creditors of Sir Adam Blair of Carberry rry, (WhO was donatar to Strachan of Glen 
i ny donc of L. 20% 0, incurred thro? his not producing ſome tenants in the proceſs 
r the murder of Alexander Sour) againſt the ſaid Glenkindy. His reaſons of reduction of 
e ſaid bond und act of adjournaſ, (which was remitted by the Parliament to the Lords, 
Ul the Juſticiary being a Soyereign judicatory; the Lords would have been ſtraitened in 
point of competency And juriſdiction,) were, 1, This bond was extorted vi carceris, 
For being in priſon on ſuſpicion of his acceſſion jo the ſaid laughter, he could not other- 
"ways obtain nis berate bot by granting this bond. tho“ the: crime was bailable, and ſa. 
it Was impetrate by concuſſion and metu potentiæ which he could not then reſiſt. ade, The 
eating of fuch a bond was moſt unjuſt, for it is againſt the law of nature to oblige a 
wan to furniſh probation againſt himſelf; likens, it was impoſlible for. him to produce men 
Is | at dere not in his power, but had fled: 3io, The bond was taken for a moſt exorbi- 
tant ſum, botli eontrary to the 166th act, Parlament: 1393, that the penalty for à Baron 
mant be only L. 1600, and a Freetiolder goo metks; but alſo againſt the claim of right, 
f ebfdemning. all ſuch exorbirant-fines.” 420,The bond was never u forfeit, becauſe, being tas 
ken'in general rerms, to produce his men, tenants and ſervants to be witneſſes in =o Cri» 
155 Wing" trial against Kit, it was neither proven they were his men, tenants nor ſervants, | 
dor were 'thalymanes/ intimate n * "Arfewered, The bond was moſt legal and Warrant: 
ON 5 * bl a 2 
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. againſt the principal; only Hardington the principal was 


=. Eodemn dit. Philiphaugh reported the mutual declarators between Eee and 


fis, On the ald acts of Parliamevr,' as act. 84, Parl. 11503 ; act 407. 1540 315 by which, al 
_ exerciſe Merchandize by trading in narive commadities, arid may retail foreign goods, pro- 
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2 ee Hy Ts 3 22 Far bg. | 
ere er bel, 6 vatity; chat he-ſhoold-ngx | 
tion for his: ce but likewiſe pr ante, who were „ — 
and he having ofokis liberation in thir terms, he cannot now — nbecauſe i; 
| wax optiondl-anl freeiro him to have lien till and abide the eriminal trial, nt. be au 
det to/acvept of 'therfaivoury antit wa offered y/iand, iu many caſes, one may he obliged, 
to furniſn probatiom ugainſt themſelvrs, 28 iu the caſe of turors and faden and where acti- 
dens arv'pirtiod . indiften\ publicans;, neither was there any itmpoſfibiſity inn the caſe ; 
and tho chere hid, loco fortiiumpraftabilisi furdedit Ame at, N _ And, b ade 9 % 
ad 39% the pledge me be<xctme 26 dhe Kah, if che pladget do not redneſs the depre. 
dations' made; und, by the 208 of Parliament for ſerurt ache Peace af ding, Highlands, 
maters are bound to produce their-cenants ani ſeruants, and particulariy b act 6th, - 1528; 
and the 166th det cited, relates only to legdiponalties, Wanne ed nal nes; and /as to 
the ineurring the bond, the creditbrz produced: The Lords: began with 
the 8 inſt che legality. and: rirrantablencls ef the- and, and Anding the; ſame 
ſeat in - N err but, forbore drache Wt it Was —. * 
* 5-79 mn ni Ae . 0 Rue af "Shih S399 ings 
The Lords, having 9 in preſence, and adviſed ry Put LON of 
the bond Was ot incurred ibq Glenkindy, in not ideing proyrn ibey were this lee nor 
1 him whom he was to product.). bir A 90 % bl 
21" January: 8.1697. -WhirehMl- reported Gatmichell of Bonnyngto 1 againſt; Sir Thomas 
t of Coltneſ ayment of L.'2000//andithe; bygone; annualrents contained in bis 
dens "Mledged; This Was a debt wherein he was! bound with Bailie uf Ha on; and 
Sir "Thomas being forfeited by the act :refc in 169% be has — all the 
ts during the time he ſtood forfeited:!- eme, That act is only introduced in 
| favours ef prinicipal-debcors forfeited, but not of their ciutioners, as Caltneſa is here; +> 
_ the law conſidered; if the principal was not forfeit, then the eautioner had his recourſe for 
reſief againſt Him quoad all theſe years. Replird, There in tha ſame. parity af reaſon for 
both, and Coltneſs would aſſign the creditor guν,Gi theſe years annualren 4 — relief 
ere b and 
Lords found the cautioners were not in the caſc of the act of-Parlivment, 
And conld'nor pleud the ge _— 1tho' rhe caſe exiſted, chat the eee ee 
baze no effeQuat relief. 1 Ae TING 6d a TA $0 2557 07 44 5 
Euodem die. Whitehill pr ebnen Meng Teckſcran of the Milnes. of Ayr a- 
the Magiſtrates of that Burgh, for their contempt of the Lords authority, in ſtop- 
bis malture- malt after a Juſpenſian paſt. and intimate. Their pretence Was, that, by 
an 1 1 granted to them by the Parliament, they had the power of exacting a mer 
out of every boll of malt grinded at cheir mills; and they claimed; that the malt he got 
for his ſet viee as Miller, Whether the mndaintzothe bannock or lock, might alſo pay this 
duty. He contended, his multure being only a part of the malt brought; f be grinded, 
and having paid es nomine, it cannot pay over: again when he gets it ſeparate for his work, 
elſe this would be double exaction. The Lords inclined to think ; this an extortion, but 
be. no oceaſibn to decide it here ( becauſe that came in to be argued in diſcuſſing the. ſuſ- 
fion,) all before the Lords at wrt pan bein dr the complaint:of.the-/pre#o.mandato and con- 
empt; as to which they declared reſerve it. to the coneluſion of the cauſe, but 
ow grounds 1 to refound —— Ramfay's'dumages; and allowed him to produce a 
probation vais qualis thereon ;; and if they ſaw need, they would take His path. in ſypple- 
ment, and give him large expenees. Vid. ich Feb. 169 . 5 


LE 


Guild. brethren of the T of —— part, and the Deacon Conveener of the 
Trades on the other. The Queſtion aroſe upon one Cuthbert, a Skinner's, keeping a Mer 
chant ſhop, not for ſelling of ſkins; but for retailing! of | brandy, | raiſins, and other forts 
of Merchant-wares; the Dean of Guild and his ee having fined him, the Trades 
_ raiſed a declarator, that any free Craftſman might exerciſe any ſort of Merchandize within 
Burglis; and the Merchants repeated their counter declarator, that none. within Burghs 
Rſs 212 court vend and retail mow commodities, - ſuch as Wine, wax, ſilks, ſpiceries, ; wad, 
Sc. but only Merchants and/Goild-bretkren; The Tradeſmen; founded, I. oprritg 


Burgeſſes of ' Royul Burrows, without diſtinction whether Merchants or Tredeſmen, may 


viding they buy them from Merchants of Royal Burrows; and by the late ats of Parlia- 
ment 5 u and 1693, trade is more enlarged, and its extent {communicated to 
1 * bearing . re- 
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5 . on had ; 5 That — tolhite}/ and ring in rh me ee dee bene the 
Foods between the two brothers, in caſe she r quoad an alt; but! 
5 15 e ee l 0 mie W prone fy Rey 


ty to up fr the T0 5 not having ds 418 vg it. the Tings — — h 
e ir "The Ee 1 the creditbry' 1 


give proviſions to their — v unletr hy 

| ' cfedit lee! dr a0 oil — as Was determined in the 

5 . oF - e Et nf | | A Kt r * 7 ae, 2 r vt © wy r F wy. 48 £5 24 
5 Tien The e e — uced by Georg - MKenrie,” ſub*rack. 
man of che SKY of Aberdeen, other of inſtructi 


5 Aer 3 Mor 8 he” e eren of his Brite of Fife, any be 
he had alle 15 11111 Tens. Vid. ſupra; 6th December 1696. Let the Lords, 
g the two probatfor eee 'MKenzie's: much more pregnant, and 

md there we inds'in law; whereon he ought to have 
and. 9 2 75 ſecond vote, determined the quota to the ſixth part of the rack- 
hat aste, in * = which the Lords thought 

ws ehe de "_ altra' di- 


_ EN ee . 


he "lam 105 


"the Laird of Hane Tor bene Apogee ;rion of — a by Hy Le eggat, 
after lie was inhibit at his inſtance. Auge imo, The Inhibition was not regiſtrate, which 
Ob pats the Heges in malu fdr. do, It was by virtue of à factory, and a letter from 
Hatry prior to the iphibtion, and ſo depended on an anterior cauſe, 30, It was done 
\ aitfort: 2 Kore, the lands being rouped by order of the Lords. Nepliad, The "216m 

ecuting the inbibition'is the rule; and after that my debtor may do nothi 

5 be die. 240, The factory and letter contained only a power to ſell, ſo the Foal alle. 
es was fubſequent” To the inhibition; and ag" to the thitd, the wärrant of the Lords 
Was 5 eritulo petentir, and the pürſber get called; and ſo res inter alis ada as to him, and 
not Ge in the terms preſcribed by tke act of Parliament 1681, anent ſuch ſales. The 

8 05 reduced 'the'th\ Mtion,' eſpecially"conlidering that Leggat was 1 the time of 
bibi thereof: aiif an Wt "; OO DUO DIRT InP 9 or N . 
+. 125 Mie. ""Phitiphai h eported George rkſton Goldſmith; We . nd 
i William Shells, her huſband, for get, a teſtament made by the ſaid/Agnes's* daughter 
hen he was Woe 14: "i ib; Bechuſe Ihe had ctrarets; und they did not conſent. The 
4 e this not necellasy. 2d, * WW favours of her 
0 Vor. I. Own 
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. Fier e r 


| rk om ton; ; 


* . 


E Nee — A * 
\ * , n 5 Aer 
* 
1 © # : 7 
* 


* 1 
„ * : 
a * 8 
1 
* N * « 
* ef . * 


2 5 85 d 10 00 * mY 1 * 


4 hes owt ware 2 Aden —— Li 1 
Se before the age of 217 his was contendetl- 10 
y of ide Bacher” K mganing. ſhould. 


dien that 11 ſhe Lied —— —— to the ſuhſtit 
_ wr gmt 0 tetrench —— Fm wes luthcic 
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Bodem die. I repor . Coldingkoows againſt, Jobnſton ,of, E 
den maker bor the 2 rend-daies of, dne which, . d. 


d N e 5 
r dorroboration given r 95 
* wherein the bygone 1 ( — 2 and Vamp N 

et or in the ſum, which is au evident rců̊ei £12 alling ! 
- of ant penſarion-be eee baun wall e lia on 'QROTAL 


- wii he-raiſed 4 e Poinding, — — — And camp n. 

preſu un zed from the tacit acquieſcenee of parties, but not that they: would : fbly, l 
bv away a ſum bearing annualrent with one: that carried nene. dd Fg . 
of la were clear, that campedlation book placy 19/6 ments, there came t oncurſus 


; Aabiti et crediti between the purties \andithott'c be app eing lought 
5 and proponed, yet how ſoon it is founded on, — ck 0 when, 1 
nights came to be together: Aud rhe Lords found it fo, that — — e the 1 
that Hilton acquired the debt, wherein he was cautioner for Wamphray, and did not be- 
gin at the band uf corroboration, Which being no innovation of the debt, cuts off no de- 
; jence of payment, or other defence competent againſt the bond corraborared, -unleſs | it ex 


prefsly renounced; the compenſation- The Lords alſo found a moveable debt might com- 
penſe and extinguiſh an heritable one due by . but not contra, unl. sit fre 
looled and made moveable by'a-: requiſition Or EO 1 1441 Seats wy bet + * Kn | 
Esadem de. Arbruchell reported "Elifabeth/Naſmjth, againſt Robert Malloch, in a reduc- 
5 .=- and declarator for compt and reckoning. Alleaged, I cannut take 8 term 45 Jour in- 
ttance, becauſe yon have no active title to purſue; your right nen 2 Voluntary diſ. 
; , poſition: from the Lady Bearfor; who bad taken; gut a: oncrum,. and diſponed her whole 
gobds and eſtate to her creditors; and ſo could make no poſterior. diſpol tion. e. 
he being infeft ina ſiſerent uf 2500 merks," the ſame was not able at the time, of her bo- 
norun to pay a her having lived, now many years, Robert, Malloch and 
her other 22 are more than paid; and chereſore no law nor juſtice can debar her 
piom her jeintute z for if a bank rupt come ad pinguioren fortunam, or fall in to an adventiti- 
4 __ ous'eftate; the ſume maybe affected by: the creditors, not u ithſt the former-diſpoſici- 
ou on 2 one 1 — man — ory . fo 51 crec W AO in, 
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e wenge dee be thr ans Sener dd be N 5 
hen ha cohld nat be 2 er 5 
the ſitld ; chere fon they! ſuſtait 
er ee 
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reported the creditors: of Li of P i : 
nap: No null, Tir of Dy tt: Was an objection of eee Wat 
wid dhe maine taken thereon. Obtef againſt.uhe bond, That: the witneſſes names were fill 
. from the body of the vrrit, and did not mention che upfiller. 
5 e 01 50 apes wat no act of +Parkament 'before-1681; requi- . 
or, concer e Etch ac as + 5 
_ quifingall writs. t9-bear the 8 under 2 es ahi ; Cy _ -. 
| e f | of) the. wWrit. Thie nullit i \againſt- "the, Gao. | wk Nit contained three 
1 ee and e 7 Ke of ot oor eligned; in ſo far a8 it bore Thomas Miller, and 
James aw); x}; ervitor ag on; no deſigna Ke; 
Xx bes he eee —＋ — — — EN 


= 5 2 Lords thought this a Taler, (being be. 
E Parliament 46810 — veition ad 8 _—_ 
deſigned a dad mam the mean. of: Pier og en cured — . 1 05 


 patithod, iſeclng N irnefſes. in; þ aſines did not then lubſeribe? n e whe alike 4 | 
: | Fenivine. bet her it was Jupplicable or not, deficed 40 ſec the; lecifons 
hiüchefta run in luchicaſes,":See.7th Feb: 267, Steuart contra Kirk 

3 The Ebene 281 | noche of da ngerous conſeq) nrnet-rouliom tho, ET 

* they allowed a pa 5 


1 cher bang z the dne to prove that Miller was: chen-Byeſton's-ſarrane, 1 
1 that he was tenant in Hilton; - conform. to the deſignation given him in 9 wag char of 4 
a creditor 77 the ſame eſtate, See. «5th July 126044 Colvil ; 324th Jon. 1668, Mugiſtcares - 
We bx againſt Earl Finlater. ee e, e bl9 is C 
I n Philiphaugh reported John Alexander b atchmaker,.againſt Park- and Ord, 
_ Ielwas.a reduction of a certification, in an improbation of a+ minute of ſale of 8 tenement = 
of land, on thix two reaſons; imo, Park was minor at the time of obtaii it, and has 
Auarxelled it ir anno utiles. ado, Jou was in mula fide to crave Aa dlenrzun againſt that 
minute, becauſe it was in your on hands, and you had made uſe of it by ſerving inhibi- 
tion thereon : | Ar/coeredg: Minority is no ground of reſticution gu points in Jure, as was 
fand between the Marquis of Montroſe and Cochran of Kilmaronack. d⁊ de, Tho' Lhave 
a mutual contract 1 in my hand, yet I may call for your donble-ob. it, and erave it to be re · 
duced for not not implement, or any other legal grounds. The Lords conſidered the minor 
was here leled is fa/79, by omitting to produce the paper called for 3 and therefore law re. 
ſtored him in ſuch caſes adverſul ſententiam et rem Judicatam. And as to the minute, it did 
not appear there were: two pringipals, and therefore they reponed the minor to this defence 
againſt the certiſicution, that I offer to prove you had - writ called for, (and againſt 
Which yon took the certification, ) i in e on hand at the 2 ke | 
"up to me then, it was competent for me to propone it now. ee er 
January 18. 1697. Crocerig reported Wighiman, Merchant in Edinburgh, againſt 1 | 
Pc Scton, Collector at Preſtonpans, and Cak burn; being a competition between two 
atreſters of ſome goods in Seton's hands, belonging to Gray their common debtor. Wight: 
wan's arreſtment was two days prior to Cokbutn's. Their decreet ter making yang | 
ming were both in one day. Cokburn charged Setan to deliver them up before Wight- 
man charges. Seton obeys the charge, without ſuſpending on de able poinding. Cok- 
burn, for his further ſecurity, cauſes likewiſe poind and appriſe the goods after they are 
in his own poſſeſſion, and upon all this diligence he craves to be preferred... Wightman 
_ - contended, he laid on the firſt arreſtment, which was a nexus realis, and had obtained a 
deereet as ſoon as the other, and not being in mera thercafter, this tranſmitted the property 
of the goods to him: And for Cok burn's diligence, it was ae and colluſive, Seton 
7 5 himſelf evidently partial in delivering up the goods, being put in mala fide by 
Wigbrman's arreſtment and decreet: Neither does it import, that he was a naked caſtes, 
the goods being only in his hand as Collector, and not as debtor; for he could not gratify 
one ereditor to the prejudice of the other: And tho' Dury obſerves, 11th March 
1635, Dick contra Spence, that a party in whoſe hands arreſtment was laid on, might 
ſuſfer another to poind the goods, yet there was no decreet of forthcoming in that caſe; 
and if there be any partiality or colluſion, the Lords uſe to reject ſuch diligences, 20th 
En 672, Bell contra 8 {The nnn — being the firſt ar- 


reſter, 


r 


. * 
: n 4 1 ; 
* 1 . " . . a R > Fa 
E — a = 3 a * . o - i — * ”- * * 0 — * — = * — 
5 4 "04 hdd vs at Is n - & Sarda 3 — _— . P = — 6 ” * — 2 — 8 . — — — = — — * rr — — — - — _ 
— — — — — — ——— — —— — GOP ee eee —.— r // cc TE. FILES 2 FS = u rr — CE IIEEERD 5 50 2 — — : 
X — * — - Tn — — 2 be 2 III — ogy - foo + . — — 2 2 — - — * 1 - 2 To a_ — — - 7 - — Gs Ss * op o . . 7 
— a * * 22 2 * 5 "a 4 — — , . — of * * — ” p "_ - 7 — 22 bs — - . - 1 4 — 4 2 2 r — — 8322 — 2 nr 2 — - — 1 — 2 * A 
* _ "a x . 1 2 * wid) 22 —_ - 8 * x : — » a 2 . * Fa 2 2 . — — ; - p - P — © ” — wy k th 5 ” > Cs "x kn - * 
9 ES: p . 9 21 err 2 he . 22 2 —— dds 4 D 5 £ 5 ; 2 1 — — 5 : _ 3 — . =_  —_— 2 8 
2 2 n U . r * Eo * 3 y ”— 3 . rr ER g ——_— —— = * wth» am es = — — — --; " W 3 ö I = — 7 * * nt LE Be on — - 
. p _ _ -- a 5 q r E at . x SG F 4 WE W 4 . 545 Ja RT ri 3 © a, C ” - ” Ep * n 7 3 wn —_ — e muh on ry RD # Os > — — rm IRA * 8 > Ss — — * — =y : 
- ERS hos 4 — — * + — = - — r — oper a * 12 1 8 4 - -L3S C 2 ah * n e. * - 4 245 þ 3 " Loads g * — — . — — — . Po, 4 <= C = 4-— x — — * — > . — 
2 <5 b 2 . — 7 751 8 * OT < al - : 8 . * x bh. - pa — 4 K — - Tow — - — _— —— — 2 , . by — — . — 
7 2 Ps » — — 6 .* 2 #2 — — neg 84 —— 1 — I * . * wa > — +44 + 2 - bar 2 === — p — 2 — * - 4 — * 2 —— N — — — 1 _ = T — — = > ——_—_ Ly 8 2 2 1 775 
— > 096 46 1 —— < x — - 4 0 — op 7 =_ = * — bs 1 bs A a — * ———— * ant * 1 2 = £ -»— So o — N _ £ — — - * _ = —Y \ - 
— . l — ” 4 — ea y 1 . a 45 : — — 277 22 mw 22 2 + 1 2 . — T — RISES: 4 P þ — — — — — f on, * - bs * — — — = — —— 
— — . bes —— ot 7 = — —— 2% AS. & et 2 8 9 4 * , ©. — 7 = : \ 8 — 4 0 — l 
2 * re 7 > r My" = N — hs — 1 
— * 5 \ _s — 1 a” - : — — - = nm _ = r = 


Fs 8 


- 
F ” 
* 
. 
— 2 0 * 8 * oy = 1 — Y — — _ n A 3 n 8 4 K 
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nding he had t onde en ee per of 
ropes 95 e ee eme bad 85 
— Srimman, bie andexeedrors; for 1700 merks, 
Fan She ufſigus chis bond; —— r pendds on this reaſon, 
hat it was Jowanio inter vir um e uxorem/ and rebel und de falle by bim yevoked, 
2do, The aſſignation was null, being granted eee W chis conſenting 
| eta to thendmarion- Ihe had diſcharged the: bond. wer ad to the firſt, 
The Me dent Ho er and he' voking cee ert 1654; after 42 years, 
Abg nation needed not bis coüſent, for 
De e | me ari6h «pgin(t' himfelf. gie, dhe could 
dae beate vn . — r — and not to herfelf. Re. 
never confirmed d % morte concedomisi and therefore. his-revoking 


| _—_ wr 


2 — Adil:ie him fron che bond! dende 110 | 
bis r — pſs and Wilkifon, Sort cules 
D by ſition 1 the ſeat per- 
edifpoſtion;:yerit was At only loa 
Io conveyed 0 be er the lands were diſponed 
1 tac ite Senrtendieeen Wilkifon's'right 
r r Pell ted 


Us 


oh and — hv etiurehes DD 


ry per 3 hoh n 
Lords urged; that er property re en Rave i che timber 
| materiale we — mocyk fol, "ey 3 ht and place whereon'it | 
| Hwy the ſame belonged only:to — elders making up the kjrk-ſeſſion, 
to dilpole unon Na une and divide it equslly among the heritors and pariſhioners; elſe 
maay apſußdities might follow; if an berftor fell off 2 great part of his barony, 'retaining = 
ſtif his ſeat, bow, hall theſe buyers be provided what propor zen of he chuken ſhall | 
_— have3 ; 'ſhall'rtieyavhoaritalt aequire"'the/ tnanſioy-hoake; get the Whele room in the 
2 a rtaining to the entire barony On the other hand, if an he ritor doiſd an ile, 
kifeſfion hive-rhe power, on bis ceaſing robe heritor,” to give it away to the 
—— us angular ſucceffor in the lands? Hnd tho ſome inclined to find chat neither 
of the com petitors could have right, yet it carried" ſupra WH RW SIT 40 
Glee * e debate between the Eixectrore: ob Elihbeth Dick, 
ſhe;herilare huſband, mentioned ꝗth Dec. 1696, and-reſolving to fix 
a rule for determ ing whia what wies / or their executars/might claim 25 paraphernalia or joca- 
ap th ens na Enna 3 they might ue g all the 
+ ſpecies dak eee 2 e of rhe wives, and alſo 
r carbing | ncies Arp} ALOE l and 


1 4 
5 
12 


rene the-huſ and an are yh ah 9 — vi. l 
ody-cloaths belonging — qazaited by ber at any time; Whether in this or 
aa prior marriage, or in virginity -or'viduiry'4 and whatever other ofnaments or other 
_ things were peculiur ar propet᷑ to her perſon, and not proper for men's ole or wearing,” as 
_ necklaces, ear cings; breaſt jew els, pold-rhains, | bracelets, Se. And that under chi] del. 
hanens, as parapherhal and proper to the wife, are to be underſtood: only the linnen on 
. the wite'siperſon; in childbed, but not the linnem oh the child irſelf nor on the bed or 2 
which are to be reckoned as 'commoj movtables; and therefore found the child's 1] 
poringer and hiſtle contained i the cotdefcendence-are not parapbernal, but fall . 
the commiunion:of:poods ; but that ribbous cut or uncut are parapber nal and belong to the 
wife, unleſe che huſband were a Merchant; and found, that all the other articles that are of 
their own-narere of of promiſcuous and common uſe; either to men dr women, are not 
apbernal; but fall onder the oommunion of goods, unleſs they become peculjar and para- 
herd by che gift and appropr ation of the hduibing- to her, ſueh as A marriage: watch, 
rings, jewels and medals, 6, bend, that a purſe of gold, or other moveables, that by 
tlie git vf a lormer huſband became properly the wife's goods and paraphernal,” excluſive-of | 
the huſband, are only to be tec at common moveables quoad a ſecond huſband, unleſs 
1 ol new gifred and /appropriared by him to the wife again: And found, that ſach 
gits and preſents as one gives to his bride before or on the day of the marriage are para- 
Pberual and irre yocable by the huſband during that marriage, und 'belon ong only to the wife 


and W any ä rhe has: the wife deer ihe nee. 
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ben A * ' ctabetaiins; leg them 
biete during the = poſſeſſion! of them ne eee 5 
togethe fand — ent And found cabinet. 
offers; and Iged:atcefſoriesy for g. the pat not 5 | 
bat full onder, vbe Commauion of ge : for N 
cen he gent morning after vhe murriage 5. 4% Cüllederhe erf in e e | 
bot che Lords eſteemed themmin aridſavbVeciblec. ne et ölen 
100 Fahuary\v60169)9. The Lords adviſed Fea of Whitebaugh*$arhvin. chomnſſmſizie;)/ men. 
tſoheg zd curteht and decerneg for rhe u hole number of -botſe; nolt, and other gods he 
c deponed on, nd, for the Prices he valued them at 3 for um an bath in Hem tlie part 
1 N alſs: deponv anemt the quantity hen the witneſſes are not poſitiue, how niany m—_— 
wind Were taken "away ; ; *barifithere bea concdrring:uproberion agreeing on the quantity, 
_ - Nis Vath'inif em obe in that caſe? And; inſtead of the violent profits, then Lo 
 nbdified antullrenc bf: the ſump to which the price of the goods conform te his ot ex- 
ends; from "the! time of the ſpuülzie; and that in names of Hamags:! Sem — 
dabvubie inrereſtii But in fegard they had taxed it: ſo moderately the Lords: declared it was 
| ftot the whole poods, wllecher of their own nature or by lan ihey prodberd violent pro- 
1 is 3%3kys; ſherp, fine, c. ot had none due, as houſhold: pſeni hing rothe ke. 
lth ech 1697, 1 reported Iſobel and Sophia Laws againtt Agnes Tod in Kirkaldy. 
Gorge Tod by his 1ſt cntratt vf marriage with Mary La, -obliges hiofſelfrmeake the 
1 f Rοο his on means, au. the ten atres of land: he got withihis wife 
to himſelf and his wift in liferent aud conjnnctifee, and to the heirs:or hairns of 
the marriage; which! failing the ſaid E rooo land ten leres: tu be equally divided het wix 
n 2 daughter procreate of the marriage, cklled Sophia; 
and tlie mother cheing dead, the father canſes;ſerve. the fa id daughter when an infant, beir 
Un ſpecial — in the half of the forſaid ſum and ac hes md then the <hilddyivg, 
he enters ante 4 marriage; ani by the contract provides'the:whole-ten acres to tlie bans 
_ *oftharſeebnd:matringe; of which he has only a davghrericalledi Agnes, *wliouy be: alfo-ſerves 
heir in ſpecial to hericonfanguiticany ſiſter; iSophit and the father dy ing laſt of all a dtbate 
_ \anientithe ſucceſſion; fell out: between the beirs of the: huſband, vis. bis daughter Agnes, and 
the heirs öf the 1ſt wife; biz: Iobel and Sophia Laws het fiſters, who! took out breives for 
Aetrving themſebves heir of proviſion to their" ſiſter's: daughter, gun, the half of both the 
money and actes and contended their ſiſter was fiar of that half, and ſo they came in as 
| hiirs of tallzie and proviſion to her; whi h they ãnforced from chir arguments : 1m, That 
perſon is always repute flar on whole heirs the laſt termination devolves, as here it does on 
the wife gucad the half. 2dü, They ailruged, homologation on the father's part by ſerving his 
eſirſt daughter heir to her Webb and then the ſecond heir to her ſiſter. 3010 They founded 
on a decreet that it was res judicata. Anſtwered, That rule has many fallenti æ; tor à con- 
Jjuncc fee to a wife, tho the laſt termination be on her heirs, pp make her har, but only 
Hie · renter and ſubſtitute to the huſband, ob eminentiam ſexus, as has been often found; Dury, 
- 9th January 1639; Graham; 20th Feb. 166, Cranſton; 1th July 1671, Gairns: And as to 
l 2 Ins whoa ng never haves ds wife the f wm ; ak kite wp ans oy 


3 — WO  -W -r — x' — — — — = — 
* ae mend ns he. — ROB. r TY * 
DO eeryOemEeme ww rf cr rr nn MD RCLFIRCCTS — 2 1 2 © - = 
a — — -4 - — — — = — 
Qs — — , — IX > S p 
—OW=M wa IT" ——_— 


mers an 


1 
— 
—— 4 
Pet 
— 
Lat 


IPL 
2 
n 
— — — 
T I Y 
= a oh 5; 4 
__ — 
. 1 


a 11551 Witt rt ty or Wilk Alas Was to 'ds 9 
gunndocun fue the fame came to fail, then there was room to the next branch of the ſubſti⸗ 
tutes, and not ro evaniſh on che exiſtence of an heir as the ſubſtitutions in the Roman 
hw did. 7d 1 Yo ob md 4rd hw thy bo ye 

i Eodem die I ao reported Garmichah of Doonoin; againſt William Baillic of ning: 
ton; who being charged on his bond of corroboration, ſuſpended, that he ought to have an 
 aſſignation. to the firſt original bond granted by his curators, becauſe it proceeded on à na: 
rative that it was borrowed to pay n debt. of his grandfather's to Mr. Watſon, which debt 
cannot be made appear, and he conſigned it on that condition in Mr. William Hamilton's 
8 then Bonyngton's factor, Which he offered to prove by his dath, or by his accounts 
given in to Bonyngton. | Anſedered, No ſuch probation can be taken againſt his bond; neither 
dean he be obliged to _ in prejudice of thoſe whom Lamington is e it "mon 
Ko Vol L Sede L 55 Il en; Nn 9 E Ken F 0 l Wl ATA of 313 Dot}! The 
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delivered and ſeld off poſterior'to-his'diſpob 


- . Ordinary to 
TY 'Eodem die. 5 -Pheſdo r 


June 1696. The Lords now repelled the reaſon of reduction upon incompetency, in re- 


to redreſs that nullity. and all the reſt af the interlocutors' to ſtand 2 6 It was tho 
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nuary a0. 1697. Pheſdo reported Thomas Fothring bam of N gan s Sir 72 
Seel en — armor wor wes mares for holding count rn him for the price of 300 bolls 
1 n and other brewing looms intromitted with by them, and belong. 

en ee and James Ruit, ber l whereutto-Powne had right, both by 
"Ub ſition 8 go and as donatar to:JimesRair's eſcheat Their defence was, — 
they being then tackſmen of the King's exciſe and ſo owing them a conſiderable ſum of 
bygones, they ba lawfully poinded the ſame towards their paymem. Alladgad, This poind- 
ing was not in the terms of the act of Parliament, impoſing the exciſe in 1661; which ap- 
points, that INT proceed upon deereets of rhe Gomm ffioners, and be appretiate 
at the der . r 3 n erer s not ſollowed here, but 4 fomunar order by 


0 the hedd market - croſs, 
pa in kirk; all Which was ohitted. 
obſerved; fo long as the Commiſſioners 

ure; but after che acts 108 1 and 


ore Tree pre 4 n a act 166 
of exciſe:ſtood bound to make up — 


166g, hereby the country was ſiberate of thats eee ordinary practice for the 
 racklmen 1 e e e w eee and the tacks ſet to them by the treafury 
m 0 ne ef t he Lords were for trying what had 


— revenue is more ſummar and 
were ille gal woo unwar- 


1 u rae Shares e N dein 4 
prior to Powrie's diſpoſition.” 2 100 . 


o prove, — the vietoal was 


he well impower her to manage and — — t the drink, or 'what of 


5 the malt ſhe ebuld ſpare,, but not to deſtroy; and conſume the Hail ſubject, by giving away 
the whole malt with the very caldron and other inſtrument 
this was no regular deed of adminiſt ration; and inclined to 


er Powrie on his double title 


of the diſpoſitton and gift of eſchest: But it was ſtarted by ſome of the Londs, that the 
tackſmens diligente of ſecuring the wort arp the diſpoſition- thereof made to Powrie, 


might at leaſt be equivalent to an arre ,- after which James Rait and his wife could 


exciſe · men; which point neither being debited we reporjed, the Lor mene 
o hear the parties on the fame. e eee 
Mrs. Hamilton nne John Hog Meſſe ger mentioned 2 34 


gard he had not declined the Lyon's juriſ iction in any part of the. procels, and the very 


+ advocation he raifed did not run upon incompetency bur iniquity ; "Bac the Lords ſuſtained 


his other reaſons of reduction as ſufficiently relevant to turn the Lyon's decreet into a libel, 


vir. that ſundry of his bills and defences were not inſert in the deereer, and that it was 


without probatfon of the fact, of his ſuffering” the Rebel to eſcape; for tho it Was anſwer: 


. eds that he all along in his defences acknowledged the ſame; yet ſeeing / this was only 
drawn by inferences,” and not by à direct confeſſion, therefore the Lords teponed bim fo 
for as yet to oblige the purſuer to prove her libel. It was moved, whether decrgets in 


foro of inferior Courts being o 
regulatiens in favours ef che 


zened on a nulſity, had the privilege introduced by the lat 
ecreets of Seſſion, that it ſhall womans ah . it only 


ht they 
om not ; but this point was not decided. F 
Eodem die. I reported Hutcheſon of Se ink his Lady int rue d fi In: 


5 very: (for payment of 2000 merks contained in a ts Lady oh by Stuart of Roſfyth, 


to Walter Stuart his coußin, and alfigned by bim to Scotſtoun,) as he who bad received 
right to the eſtate of Roſſyth, with the burden of all his debts. Alledged, The bond! bears 


| defences — when e [4 Poo ob e 7 


— 


rs to go and ſecure the laid James Raitts 
uct ag to poind; - Süd the the act of | 


ta to the brewerie 


nts of brewing. Tbe Lords found 


make no conveyance er 'right of the ſame to another creditor, ta the Lee the 


rs dittay in its boſom; fon it is clogped with two conditions and qualities; the firſt 


that it ſhall be void and mall; ir Walter die without heirs of his on body before the ſum 


be vplifeed; ehe ſecond is, that ee it be paid, yet if Walter die without ee and leave 
as much eſtate as will pay this bond, then the ſame is to return again to Roſſyth, his heirs 


and focceſſors; and Invermay fubſumed; that Walter deceas'd without heirs, and the ſum 
being unupfifted rhe obligation became! ybid by the firſt clauſe: An, wered for Scotſtoun, 


That it thuſt/be held a8 uplifted / becauſe Walter e 1 quod in ſe erat to raiſe it; far he 


a Invertyuy fer aymenc, and he advocating the proceſs, Walter died before diſcuſs- 
ing, and aſſigned it 3 ſo — * 3 it Was not beer lites, and being — 55 | 
. ebe 


able do compt con 


4 e 
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Rp, This proceſs was W an of ide debt ion n 
e The Lords found his parſuing:ſafficiendly' declared-his purpoſe and intention to 
it; and being delayed by e „it was egd 
under che firil 8 and guoad the ſecond i 
cut hoirs of his on body ) ie was contended it behdwed te turn to 0 
che heir of tailzie. The Locds found it belonged: b Lady Scotſtoun, who 
Hneal heit of biooch; and thet the heir ef tailzie! was only heir in e 


Then the debate aroſe; if 'the-bygone-antyatrents could 'be, compenſed with: the aliment he 8 
redeived ju Rollyth's mch z anf the, it was alledged he had that 8 4 ſetvant, and no a- 
biment z is due inter majores: without a paction $ yet the Lords cunſidering the nature of this 


_ gratuitous bond; and that -debiter" now procſamitur donare, they found the angualrent c 


ompen- | 
die wien the sliment. The third peint Was, if his intromiſſions with /Roflyth's; victua! 
und money - rent, proven by receipts under His hahd, were ſufficient to make him co — 25 | 


ro'this:effeR, chat they may compenſe ag ainſt Scotſtoun, his aſſigney; - who" alltds 
he never habin 


nor any Hare faQory; 


is ſo deſigned in ſoine of the teceipts produced; and chis intromiſſion has been upon their 


verbal orders, and immediately delivered to chem, and inſtantly compted for 1 die in diem, 
and ſo cannot make bim 4iable; elſe it might ruin all the ſervants in Scotland. Anſwered, 
Whether he had a commiſſion in writ or not, von refers, fot à nepotiorum \ Eater will be li- 
rm to his receipts; and tho”: it be in re antigua, yet he dught either to 
hape a diſcharge or elſe ſome ſtated apcomy 
te gave receipts came to his maſter's uſe. The Lords thought the point öf a general 
_— OY therefore reſolved to hear it in their lr rs gong See Scale 15 
bse, Houiſon ; and 25th Nov. 167 7, lrwing. „„ „ INTE DE 
Alter a hearing, the Lords found any | intromiſſions in this "aſe could not erbse. nor 


ws 4 


7 the bond, but might aſcribe in payment of his annbalrents. OE 19 eee e 


de 


nce'of the compt 


of the compting, or elſe, if he chuſe rather to continue his poſſeſſion than accept of caution, 


15 


the mean time gives thema right of Bailiary; and tho“, fince that time, 


that then he may find caution himſelf to refound what he ſhall be fohnd to have intromit- 


ted with mate this! ay K his wadſet ; and which was craved on this ſpeciality, that he was 


 oberatus, and all that 


eared his cbucitten was very bad; yet the Lords conſidered, that the 62d act of: Parlj- 


ament 1661 wis a correctory la, and gave the reverſers a favour, which they behoved | 


0 take as it ſtood; and ſeeing it did not oblige wadſetters, tho? inſolvent, to find fen 
dchey could not exkend! it, and therefore refuſed the deſire of the Earl's bill. 


Eodem die. Phe Town of Leith's declarator againſt the good Town of Edinburgh, men- 
_ tioned iith December 1696, was debated. - They firſt contended, they ought to enjoy the 


privileges of +a Royal Burrow, in-ſo far as by-a contract between Mary Queen of Scots, 
and the inhabitants of Leith in 2555, ſhe is obliged to erect them into a 1 and in 

inburgh 
| nred the ſupetiority of Leith, yet the firſt contract ought to ſtand; boca 
Lawyers make a great difference between the pactions of Sovereigns and theſe of private 
parties; for as to Princes they agree, that prima illius conceſſio ought always to prevail; and 
ik he makes a ſecond, præſumitur deceptus vel ſubreptione vel obreptione 3 ſeeing pacta fervare 
* juris gentium, et fidem fallere ein omnibus grave, ſed maxime in principe. Anſwered, This 


conttact was only entered into by the Queen Regent, and never took effect; and Edin- 


burgh got the ürſt complete right by infeftment, and had it long before by donation of 
the ports of Leith to them by King Robert's Charter, and ſundry *agreements with the 
Logans, then Lairds of Reſtalrig. Then Leith at leaſt pleaded the privilege of a Burgh 
of Barony; as they are enlarged by the act of Parliament 1672, and to have a communica- 
tion of trade conform to the act 1693; and that their houſes might not be ſtented, ſeeing 
part of them held of the Barony, others were Church · lands belonging to St. Anthonie's 
Chapel, and other eecleſiaſtick benefices. ' Hnſwered, The privileges given by law to Burghs 


of Baronies and Regalities are in favours of the maſter of the ground, fo they muſt enjoy 


it no other ways than he pleaſes to allow them; and Edinburgh being Barons to Leith, 


they muſt be content with what" privileges they allow) them; and the act 1693, anent 


communication of trade, ex preſsly exceprs thè Port-rowns-of Royal Burrows, ſuch as Leith 
is to Edinburgh'; and their houſes not being ſtented with the Shire, muſt pay a proporti- 
on of che good enn as they have * done ditberto; and muſt not reclaim 


ite 1 againſt 


9 . 
R Es. a * 
* 8 — 


aivglent as if he had uplifted, fo it Prge not 
whom it ſhould return in-caſe he W Wan. 


a commiſſion from any 155 the Lairds of Roſfyth, as "their Chamberlain, : | 
What he received of the rents was only as their ſetvant, and he 


/to. clear that theſe intromiſhens for which 


"i 
I ov. 
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22. 1697. The Lords conſidered a petition giwen in by the Earl of Maridhall 
1 Cargill of Auchtidonald, with the anſwers thereto. It was craved, he being a wad- 
ck and near paid d the ſuperplus duties more than ſatisfied his annualfent; hae; during 
th and reckoning, be might" either cede his poſſeſſion, and ac- 
cept of afficient, cautien from the Earl for what ſhall be found due to-him-upon the event 


intromiſſion would be-utterly loſt to the Earl. The Lords at 
rſt allowed trial and ee to be taken anent his ſolvency; and tho?, upon report, it 
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5 glen tar ted. n was manage 


75 | | Aurkints lying pen Leith muſt fall off with ein — —— 01 theſe v gs the 


. * 


12 3 Iban dae ipjories and eite 


| -merks per annum, and likeways of a hon 


Aucd for her better ſecarity. . Auſwered fot Ihe; widows. It was a clear addition, over and a- 
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1 AUT 4 WT nt 
LS, i ben kee ots. b& Sheng en | 
_ . hoop deba16-merked. eee a 7 0 chi 1639, cop hit : 
Ties, upon e handjof;; ſenviudepivenc by. 1 8 int g98. og the 
_ privilege ati Ai WoL y ae obhe. lbergea.of Leith has Deen : 
d by Altander Hay, andahenby JamesBiddle, in my time, 
 dur\hoviwith th. ſugegſs che expeRted e 68|4@0;famous phy! in me degkrator, ed by by 5 
be Stifling, againſt the Towns Falkirk ad Rieth for; dehurr ing them —4 
xtadey;(et.downatulatges-q 28 Jabudry, and agth. _ 2 οn,and which, eecifibned;the;act 
of Patliament that ſame your relating ee ween Burghs of Baton and Re-. 
glitch» on the one a, and Burtowts o R omether eth erdodr ine: IM eee enn 
_-olg;was ugh: aeged fot. chelinbabitants af Weiches the prixileges of, Ediphergh, where. 
byithey. dean Leh from rade, were;albfanngdedobuthe antientolews andiacgs of Par- 
Banos: hateby, arade:wasivophined. .o RG Burgos, ibecauls abeyuÞqravibe-Gxth part 
af aalh publieketeka tions 3 bot no nc ANA ih — growing wiſet, and diffa - 
7 dog the tende Toke exrondivelyi Hall the liegt e. all otbeaformer re- 


© 


equal orex0pbitgaly.. I 18s 


foundation jwhereab abey/overetbuilt | Anwender theTown of Ediobutghso Tho! thele 
ata were indeed ampfistive fie exxent Gf race ho makoyir Ropnſh,; vet they could ne- 
Per Take av, private; rights, nor prjudgen he Raron 's privileges ho procured. tbe: Tone 
and were mainly conſidered in the granziag :zahereot ; andi thqh in. generale the Bar ony's 
rage! is, the; Matter's advantagesyet 30 is not d between Leith land dinbarghrandiwhat- 
dyper Burgh el Barony ney phat, who bewegt aal ebnen and dope flians of chu- 
Ling heir oun Nagiſtgates, (as the Weyinls And fund ry, others) yet, Leith. can bow no 
ſuch thing; anch to, give hem more. pri V legess erg tO det up chere dependedeies. 10 draw | 
away the ſubſtance from Edinburgh, and turn, it a deppen dende Abe 
which is turned igochig alread for its Read, bh the; angen fav un, ingigh| ad, ar 
| . nevolence of. Edinburgh,; Ste bis caſe UT 9 9th, Feb. ng ae . e ee . n 
1 Fange y ad b Metſington repoltedl Robert, Cairns Wright 2gainſk . 
lauten Deacon of that trade. A being a ſaſpenſion of à decreet of. the Comwiſſars of 
E inburgh; degerniog: Patrick to rave Robert Caitns. pardon zin a publiek meeting of the 
Trades in dhe aagdaſen Chapel in regard be had there publicklyceal ed bim a Rabler and a 
8 Robbers) and:likeways decerned him, be ſide che gafn⁰d and ieeantation, 10 pay L. 10% of 
7 £5 Re reasons viertoahar, what he ſaid, was! after proyacation 3 Cairns having 
_ called him, omen nerly, and ſince that tinte having given him atrociqns danguage; in which 
and „ s Well as the Pougities following there 
On, invicem Wmpenſatiur.; a flo heyrmete: not uttered dnima-et dibigine injuriandi, but ex juſo 
Aolore, and 4g: $044: D. de injur. provdfamues.ad iram nan proprie cemmitlit injuriam. ziio, The 
Celliog one a, Rabler, ig of late But repute, a ſport, et 95 per jocum quid facit injuriarum non 
zenetun. See Decins ad i. 48. Diode reg. Ar. Beſides be immediately ret racted what he 
had ſaid; and Tiragul. de Pettis, tempst andis, tuſ. 28. iet; 50. numb. 2. alloys three days 
for ſuch retraQatians:-. Cairgs, the charger; opponed the probation in his deereet, which 
evidently proved animum injuriandi on ibis part, and took off theſe topicks of jocus, ira, 
et juſtus dolor. The Lords, adhered to che. Commiſſar S decreet, and found the letters ar- 
derly proceecded; but; finding ehete was; magh pique and bumaut, on both ſides, 0 or- 
5 dained the charger 0 give in 20 merks of his expences to the ppot . W s idm 
Eodem die. Merſington xepotted Seot, velict of Elliot of Grange, aud Airly of. Black- 
hill; being a competition for preference The relict claimed both the, liferent of 600 
orchyatd, and acres/in, Jedburgh ; the creditor 
; contended, by the dorch Marriage, t ir-were- not ſeparate proviſions, but the Jaſt was 
only in farther implement and ſecurity oof Abe firſt pro. tania; dor i it run in tliir terms after 
che obligement for the 600 merks by year: And fartber, in implement, and for the 
wy” 46 fulfilling. of. his Part, to diſpone to her dhe fore laid houle, Ge. but during ber, vidnity on- 
ly. —Which-Blackhill interptetedito be incimplement of the firſt part of, the contract, 


dove the former, it having a, diſtinct periode vix., her viduity, which the firſt has not. The 
Lords were divided in his, cas being dubious and a caſus anbitrarius de conjetiuratg ents de- de- 
fuudti. But the plurality found;ic am addition to her Jointurc, and not a ſecurity Aigen. 105 
| Sog pra tanto, 92 An #6209 : chil; dad ee r e len ee e bed + 3: 
20d. nean 697. Mr. James Stuart Advocate purſuing ide Lair of Lamont for 
de bt, che defender offers: e improve the executians, of the ſummons, and1drayes. the purſu- 
er may abide, at the verity af the, ame; he: offers, to do ĩt gualificatd, thay hę truly received 
it ſo from the Meſſenger : Awefed If this were allu edit would:open-a maniteſt door 
dc all ee ee the uſer would glyays eſcape. : r Jn Writs ſigned by: parties, his 
is not to be allo dz bur lx here at A 006-Ms 4 m0 re ng is Hartl that gn ſhould, an- 
9 for a Meſſe whom, | Wing they: tay 


nes e a delity, 
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1 * and.i in a late; caſe; berweert Wallsce and the Viſcount. of Kingſton; 
the Lords found a party, producer of a, ntfs inſtrument, no farcher,/obliged, but 10 4 
* it it,as, truly delivered to him. The Lords ordained bim to-abide;at it Gwply z but 
allowed Bim 60 proteſt Ibat be ſhould. be nd farther liable, unleſs hig-aceaſſion were proven; 
and, che Lords at adviſing. would conſider bo far his proteſtation ould berate him! of the 
hazard, of falſhood, as au uſer. 1 55 libr, h Wafer, 49 995: ASAT e 1 
Where this b length argued. VCC 
Fadem dien Philiphaugh, reported Dick and Ch Chriſtie; in, Stirling, 831010 John 8 awyers, : 
facher for the creditors; of - Bruce of "Nexran, vn a contract, by which: he hd. fold o 
chem 500 bolls of bear, crop 1695. His reaſon of denen was, before 1,could deliver 
5 and full; my, bargain, I Was turned ont of my factory b 
3 by ſome of the creditors; and, ſo my, title and right | 
bring fagum jmpraftabile to e, . Anſwered, Imo, 5 0 Have. obliged yourſelf in ae 
Marrangdice;$ ga, nd! gti to pay two werks or each undelivered poll, which will got 
5 | a we. ſuſtain by. the want of the ,viftual.. 24%, Lon ſhould have fuf- 
5 tbe Lords, and 170 8 that 72 was not integra: becauſe you had 
20 wi tg and 14 Vas in culpa er mora, et loco fafli, impreſtabilis uenit damnum el 
ene The Lords ed 
being ſold to others 4 BY a greater price than the chargers. were to have paid; therefore; they 
dlecerned againſt bim; cho "1 in the general, ſuch caſual events and obſtructions, diſabling 
0 one from performing his bargain, . ſhould. me him from the fame. Vid J. 33. D. locati. 
Bur, in all ſuch; cöntracts, Wr ſhould, only give warrandice from Abbie 9s 286. 
186 DE BN COT ales 0 8 ay: 13 2607 of 5100 % ne 
Fauna 28. 1697, Ro a4, Sailor. in Glaſgow, having produced an_aſſignation - | 
60 a, bond granted] ro one 1 rhe des pegel of 68 (raiſed, an improbatian of it, * 5 
being ſubſcyibed in, Barbados, craved he might deſign the wirneſſes, and abide, at the, vali: 
ty of their 0 Fhis having. been transferred to Carſebarn, he refuſed: to un der- 
ehe hazard of; al 515 ic; whereon-/it was. urged, that Rowat. might abide by it, and 
nd caurign;to, preſens him ell, in caſe. it were im 1 as falſe ; ; Which he not being ble 
o do, the Lords put him in, priſon, till either be found caution, or the eyent of the. impro- 
e ule,» he, might. retire otherways, and. eſcape all puniſhmenr,,. Others thought 
his ſevere, and that the. Lords had not exacted it in former caſes when required; the 30 
January 7866, Graham, and Jack contra Brian; pr if they ſaccymb, and he be found in · 
1 6 . Fe be liable! ro him for bis d lamsges during che impriſonment. 
Eadem die. The N s Advocate, and ſome of the vaſſals of the Abbacy of Scoon, 
; "purſue. 4 Ne int the Viſcount, of Stormont, Lord of Erection of that Abbacy, 
that tho he ha h right to their fey, duties till redeemed, yet he had no tight to exact the 
207 W their Charters of barriage and carriage, ff: the, like, but the ſame belonged to 
the King. thei ber It was Alledged, No praceſs at the King's Adyocate's inſtance, 
for he can purſue none of the King's vaſſals king A 1 mandate and warrant from 
his MI jeſty; elſe he might vex all the ſubjects, as w juſtly, decided, 20th January, 1680, 
the Earl of Squtheſk. againſt Melgum, . and others. And as to the heritors concurring 
with the King's Adyocate, No proceſs at their inſtance either; becauſe their ſaſines were not 
given out 4b initig with che proceſs, but dropt in ſince. Anſwered to the firit, It is only in 
9 reduAtions and. improbations, that the King's Advocate needs a ſpecial warrant. ade, The | 
* * fenars rights, are now produced. Replied, They muſt ſhow a right before the act of annexati- 
on 1387. Sundry of the Lords were clear to ſuſtain procęſs, on the defenders ſeeing the 
production in the Clerk's hands. But others thought it mali exempli, that ſuch unfavour- 
able purſuits ſhould be encouraged, (for. they found the King's Advocate cannot infiſt alone) 
and 55 refuſed Pepe till the titles of the, vaſſals were Siren out to be ſeen in-communi 


ve Lords, on a bill. given in N 
ift failing, Hcannor. be liable, it 


58 
A 
* 


— Bal 29. 1697. Pbiliphaugn 3 Mr. Andrew Maſſie againſt the town of 
1 dinburgh, for reducing the decreet whereby they deprived. him from being one of the 

i philoſophy- Regents in the college o f Edinburgh. His 1ſt reaſon was againſt their competency 
and juriſdiction; for tho”. they be patrons, , impowered to place maſters there, yet it was 


8 alledged they could not depoſe; for a patron preſenting a miniſter has no power to judge 


him in order to deprivation; ; and tho? they produced a charter from King James in 1582, 
giving them, facultatem removendi, yet that was before the erection of the college, when it 
was but  Pudium generale, (that any learned man ſet up, and taught the ſciences in his 
chamber, as as many do at London, Amſterdam, Gr. where there are no formed univerſities,) 
which differs much. from an univerſity or Cadena: where: degrees are conferred; and if 
maſters in colleges malverſe, or, be negligent, the Magiſtrates may either purſue them 
before the Lords of Seſſion, or the commiſſion for viſitation. of ſchools and colleges; and 
that if the town had any ſuch intrinſic power of judging and depriving;. they would have 
r made uſe of it in a 100 years e and yet no inſtance can be given; for 
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on it 35 a fraudulent. .contrivance- amongſt; chem, the victual 


arc 
2 ſpirits would ac 
and preju 


: * was: elearly* founded in their Agde of patronage, andthe forelaid charter; : and a = | 
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. ” bear ad vitam, and their falaries were paid b the ups 
them as the ente 
1 aſide Gn I's their aſſeſſots without 4 


„ tation wants a date and place of compearaice, auc the depoſitions are wo 


= "his dectaracor uon their incc 


the Wane of et urorn” wind Their not beir ing fig 


dh "becauſe he, offered to proye' the Iritromifſion was prior ts 
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do be turned ut ad boveplacifunt'" of the ton Cchncil, few ſeholats of 155 


erpt'of theſe offices; which would tend to the decay of earning 
dge the oltveation of youth. - Hſwered, The town's juriſdicrion and 'comper 


aber ſalg and 


college was alf one as to this power; "lot their giſts and ndmifions did not | 


andthe: "depended as mch b 
6\Toyen Cooneil may: depoſe = 


do; and 


yet none wll cc 


Lord waved" to determine this nr 


une; fins; anprocentes" to the other | teaſons ef Aagcheg 1 8 N . es of the 
 deorvet; fach as,” The warrant for his tation was hgned by no judge; neither had the'pro- | 


curator-fiſcal-any-#6ufer or informer'who's 
Fim on” Saturday/fight* do 


& with him it. the libef.* It was Piven 
appear on Tueſday morning, ſo de hack beat one ftes dy: 


The Provelt hs Profes'; 8 the. witneſſes were” 


eee at's 75 A 


i repelling © Mugs: of all upon an advocation, in reſpects Trepe. 
npetency; che 3d. e ae bet to er oh 
nery infiſted'on/againſt Him "before. the viſitation; becauſe quved thels he had the defence of | 
res judicata; and the 4th; ſuſtainirig the libel relevant as lo reftrifted; auc admitting the 
| fame to Preben: Yer there was not ſeparate w arrund for one of theſe in utors, 
only ex poſtfafte made up in the decreet, which. was but the clerk's aſſertion. Anſwered, 


"Theſe formalities were not cuſtomsry in proceſſes before the Ton Couft, whete wolt things 
were done ſummarit aide plano'; and if theo webs found nalfre as mot of theit'd&crects would 
fal, which would be a great inſecurity to the pevple; and caſtor muſt rule . cules. 


| Replied, Whatever-moy de the praBice'in ſmall proceſſes of Z 1 1 
more exafty del in taking 1 4 man's Aiyclitioed: ac . 9 | 


— bel 


reſs Ne of the wt .de e e e "ot oe 1 {> 10 


Abr CONE to Nit 155 Kiſer "with 3 Phineven inert ted. een, A 
intromiſlion he had was as tutor to His brother's + Uapghter, and who” Ee con. 
firmed qud credſtrix on ber bend of. prorifon eg her father, which wes: fuſficienc;6' purg 
affive' title of vitious intromitrer:/ "Anftvered, The: defence ought to be repel- 
the tonfirmation, and the 
5 s$ and Pn fo ee with were never confirmed: but a am; confirmation of 
| ar rs made up; ſo that here was not only a vitics fa er-intromiſfion, 
dot MN a n * and copceilment, which' by rhe princ! neiples of Taw and 
reaſon malt make him paſſive fiable to the whole.” Replied, Any inttpmfſſion made prior 
to the confirmation was 9 Four and the new act of Feen 1696, dechring that the 
confirmation of an exeenutor- erediror ſhall not defend anoth er inttomitter farther than the 
_ fubjet confirmed, ſhews it was A total exception before that ack. The Lords having 
' confidered the tract of deciſions, that fraudulent concealment inferred this univerſal paſhve - 
title, and that a dative ad omiſſa was only allowed to make them liable in quantam the value 
of their inttomiſſion extended, if it was not omitted dologt ; therefore HEE found it rele- 
vant to make him liable paſſeee, eſpecially ſeeing it was offered to be proven; that be had 
raiſed his proceſs, and uſed eitation before the confirmation, tho” after the decerning him to 
be executor; tho” the 1 intervening of a-creditor's citation berwixt. the two, if there were not a 
_ eonfiderable diſtance of time, or delay in conßrming after the obtaining themſ&ves decerned, 
Would not be much regarded; yet here che Lords febnd Phineven in this caſe a Vitious in- 
n N Dory 13th Febreary 1627, Cleland contra Baillie's reli. © 
 Febynary 3. 1697. I reported Thomas Drumond of Ricartori againſt the els of Six | 
" William Nicolſon.” He and Ricarton were bound as conjunct tel in two bonds, the 
one for 6000 merks to Mr. Edward Wright Advocate, and the other of 4000. merks to 
_ Sr John Young of Lenny.” Ricarton - alledsing, that he was but on the matter 'cautioner in 
| both; tho?, to pleaſe the creditors, he had bound as crrreut, he rafſes a declarator againſt 
Sir William, to have him decerned to relieve bim of the whole 10,000 merks; but Sir 
WIlliam dying media'tempore, and thereby. having loſt his eath, he. gives in à bill to the 
in 1687, * witneſſes might be rack ex as to lie dani for proving 


* 


7 
by - 


N 4 * 
Sig R 


r e ee * 
3M applies to his aufe, And krhat there Were 1 5 che 05 communings where 5 Wil. i; 
5 Jam was content to gixe him a bond of relief; but he craved it might bear an obligement 
dis pry n@rerive” the bonds ber#inr! © prcbiſtt Gan at which Sr. William's Lawyers 
=. pling; we died ves it was;-perfodted, .* The Lords allowed witneſſes to be examined on 
. biff; andthe fame coming now to be adviſed; the credicars of Sir William 33 

ſeeing ze wu before anſwer, aud tha relevancy: yet entire, the procedure was al 
l ſeeing the Neon were neither old nor yaletudinary, nor any chen to 64.4 
duch detend; and the miter was no ways probable: by witne elle, tending'to. takeaway clear 
_— And do prove” theoemiffion of words, 'whereing Witneſſes are very; liable to miſtake; 
- me the matters ef fact radunt fab ſenſu, and ſo may be proven by witnelles, yet delivery of | 
mene is not, bocunſe the? witneſſes ſec the numeration, yet nen confer quo an/wo'it is given, 
anch it may be upon quite another account then they apprehend it to be.. . Jaſered for 
Weartos That there's 'nothing möte ordinsty for the Lords chan to allow: witneſſes to be 

_ _ examined'ts lis i#7erencis, being a'caſus arbitrarius, and much in the jadges diſcretion; and 
5 rena, writ cannot be taken away by witneſſes, yet * {offers many Exceptions; 
+ wr bow many bonds have been annulled upon extortion and eircumvention; and yet the 

Et valifications' of che force; fear and fraud may be proven by witneſſes! A bond may be 
Jeclared extntt on proving vy witneſſes that they ſaw it lying belide the 55 retired. - 

A don bearing aflignation to mails and duties can; be declared ſazizfied bed by witnelles deponing = 
* eteditor intromftted wich theſe mails and duties. How many bonds have been.cxpleined 
8 - withelles deponing om dubious clauſes therein plan rd or taken away. by proving a 
16 And here it is not mda verborum: emiſio that Ricarton has proven, but clear facts ec 
be interventus, that bonds of relief were drawn, and the money actually converted to Sir 
William's own uſe, b which was both convincing: and pregnant. The Lords, by a 
| x 3 of 9 votes  againlt 8 (the bench being full). did "attain. Ricarton's: declarator 
relevant, and found by the teſtimonies adduced thar he was only cautioner, and that Sir 
Filliam was bound to relieve him of the Whole. He carried it by the votes of the three 
5 1 inary Lords; and many differed, thinking there was locus penitentie; till Sir Wil- = 
de had fiened the bond of relief and: breed Ie it 3 and here chere was neither. 
F . 169%. Crocetig orted John Giles and Sir Alexander Anſtruther a l ä 

"ff Yoſt of Braces, for the price of ſome 100 balls of meal, he was.ro ſend, from his 1858 8 
in tlie North, By mls ' His NE: was, he did accordingly ſhip the fame, but the veſ⸗ ö 
- by ſtorm of weather, being broke, the cargo was loſt, Anſwered, That mult be on 
your peril,” becauſe, by the charter party, the port of loading was Doun ; but you ſhipped 
de meal at Banif, ' Replied; The port was not eſſential here; but on the contrary, the vi- 
unt ſhould have been delivered in June, in Which time Doun was a ſafe enough harbour ; 3 
but yon delayed ſending for it till September after, which ume Bamff is the hetter of the 
- Www; the firit being a rocky channel; and the ſecond mud and ſand; and you gave me a 
ful commiſſion by your letter. Duplied, The bark was caſt away ere it came the length 
of Daun, and the mandate cam libera was only as to the ly-days.. The Lords conſidered, 
that the conveniency of the two harbours behoved to be tried by the advice of Skippers, 
ere they could determine on whom the loſs of the victual ſhould fall, and who was dominus 
oft it, the time it periſhed, and ſo on whoſe riſque and peril it was ſhipped : But finding it a 
matter capable of accommodation, (as all thoſe fatalities are) yep recommended 00 ſome of 
their number to endeavour to ſettle the parties. 

On a ſecond report, the Lords found the lenden ce a full commillion o Bracco, 4 
- and therefore aſſollxied him. And, on a third en, 2 probation. of the conveniency 

of either harbours was granted. 

Bodem die Whirehill reported William Cheilley, "Writer, vgainſt Sir Jobn Dalmahoy 
it that Hk. It was u declarator of liberation from thirlage, for finding and declaring, that 
dis lands of Cockburn were no more aſtricted to the Miln of Balerno; beca 8 tho? 

were formerly thirled thereto, as à part of the Barony, yet he had obtained his lands 
deen from the fame, by a diſpoſition of the ſuperiority. of his lands, .in his own favour, 
from my Lord Balmerino ſuperior, by which he came to hold of the King. Anſwered, By 
the contract paſt betwixt Lowis of Merchiſton, Mr. Peter Paterſon, and Mr. William, it 
is indeed agreed, that Mr. William have his own ſuperiority, and Mr. Peter is to have the 
8 of the Miln, cum multuris earumgue ſequelis, which is now conveyed to Dalmahoy; 

t the reſigning and quitting the ſuperiority can never carry a. renunciation of the mul- 
totes: of his lands, unleſs the ſame had been particularly ſo expreſſed, or that his diſpoſition | 
| had been cum molendinis et nulturis; and their N to be a part of the barony does not 
berate kim from his aſtriction, unieſs it had been ſo agreed; Thy tho? the lands be diſponed 
to him prout' optimum maximum, ſo is alſo the Miln to Mr. Peter; nor is his thirlage 
made lefs ce it was 5 befor. The * A what hey had done in Greenock | 
9 Wy N 8 | | ; and 
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that the Gfmembrarion alone did not e e . sand therel 


re aſſoilzied from is . 
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8 nine fot Wüfziag their multures from his Näln bf Calder: :'4 


" MetGngton ec Muichoad of Braidiſholnie ag 5 Tow Shale 0 

edged, the en: 

charters, they are only aſtrietedd to a peck of euch load of meal, whereas. he 4 5 Nac - 
7; His meaſure is indeed: fomewhat; more thanuthe Lith- 


w\ peck,” but it is Conform: to the Glaſgow meaſure; which is the Tule-anduftandart,. not 


Sap! in bis 'miln, but in all the mins tound the country, and that by Which che heritors i 
Hude mieaſure is the general authoriſed wule by the - 


acts of Parliament. Tie Lords » confidering-ithar ebery miln had its wen cuſtoms,; they 
found it relevant 00 augtent the rte if they proved 40 years peaceable L e | 
In in exacting no leſs. © Then; 240; the'fena rs craved to be fret / unleſs they got the pre ference 


to all Ont: tobn Sucken in grinding their corns, eſpecially ſceing they were itifeſt in the 


mln as Well as Braidifholine' ad the great multures, and he 1 5 only..the! power of in- 


x putting 4 Miller, and uplifting the fmalf duties of the lock.“ knaveſhip: and babndck; and 
BE yer” "his Miller prefer rec 


theſe who Were not thirled! at deaſt ſer ved them according as they 5 
hey ſuffeted prejudiee both in the time of draught and froſt, 

ever kd, Rn pen ek preference 
was their: ſuperior;;/ and it waste zoſk-equil; method to ſerve 
them as they came. 'The Lords; before-anſwer,” allowed: conjunf. tobation, -anent- the 
tion.yeraved:tor.: the 
feed,” horfe-corn, and teind, that they might beafree of the multute, i that nothing 
might pay Hut What they grinded for their on uſe and conſumpiion withinygheir:cown | 


dame to the miln, Whereby 


Houſes. But it was remitted to the , ee try is annid grund creſcentia were 


> altried* by their infeftments z for. there b de many various)dections}or he Ls rds upon this | 
Þ - . N Parts e Kere e * & 55 DOD: > Teo 1111 5205 * ; Hite ot. i 194 N 21} "7 
Eadem 4 5 Sir Themas | Liviſtoun, nom Viſcount of Teviot;: his declaratar againſt | 


nd Calander, * ig"alſo- reporteil','? The King; bad given Sach, of. 
them a gift of the” forfeiture-of -rhelate-Eart of Du aferling; © but Teviot's is: fix! days 
prior in date. "They are both preſented. (1901 be" rar Pon treaſury : and- zexchequer 


about one time; bat the excheqder fo. fariprefers:Lithgow!'s gift, that it is "firſt | 
5 reviſed and paſt; whereapon” proteſtarion and inſtruments are taken by the King Ad- 
vocate, that this preference no ways prejudgec the King's firſt gift z and -Tevior's! is 


only paſt the next. e et Uſchgow-firlt c complet bis right: by infeftment. Te- 
viqt raiſes à ret duction, on rounds, that as be was tlie firſt denatar ſo he Was no 


Ways in morg, but preſented his Tait daly ; and tho the: Exchequer, by 3% partial ;gratifi- 


cation, e Lithgow!s gift, yet his proteſtation ion ſufficiently preſerved his place. An: 

n competitions of or Mag upon legal diligences of ſignators, or upon appriings 
and adjudications, the Exchequer has no latitude, but muſt paſs them as they arg-preſent- 
ed; and if they delay, parties may zuſtiy take inſtruments, and proteſt ad hunc eſfeclun, 


de de equivalent to a paſt Hpnaror, as has been often found; in Lord Sinclair's caſe againſt 


Cockburn; and öth Dee. 1678, Milne contra the creditors; of Clack mannan. But where 
the competition ariſes upon the King's free gift, as in eſcheats, ot other caſualities, the 
Exchequer has oft- times re {cd the firſt and preferred the ſecond; or bas clogged them 
with What qualities they think fit. See the act Feth 16615 reſtricting the power given to 


the Exchequer, by'rhe act of Parl. 1633, and act 66th: 'r578, anent double confirmations 


of feüs. It was farther” objerred: apainit Lithgow's gift, that it has been certainly obtained 
by ſubreption, concealing from the King what he had ſo few: days before granted away 
to! anbther. Replied, The ſecond behoved to be a revocation of the firſt, for it cannot be 
reſumed the King in a few days would have forgot it; and therefore he has locked up- 
on himſelf as impoſed upon by the firſt gift. The Lor finding this point to dip upon the 
Exchequer's power of limiting or paſſing the King's gifts, in what order or method they 
pleaſed; therefore they reſolvedto! hear it in their own preſence. See it decided a ath current. 


Eee die. Crocerig reported Murray of Auclitertyre againſt Murray of Abercairny, 


and bis tenants,” for abſitraRed multures, herein the debate-aroſe on that member of the 
libel, raving Abercaitny'to be decerned, as he who ordered and commanded his tenants to 


g 0 to anöcher mill. Aledged, In criminal caſes, a mandate made the giver of it equally li- 


able in enam With the executor ; but, in oivil proceſſes, that was never ſuſtained. An- 
Aapered, The tenants break, or remove from the ground, and are not ahle to 'refound my 


damage; - and therefore 1 1 moſt jaſt and congruous to the principles of law, that yon an- 


ſwer for their deeds done by your direction. The Lords conſidered this was damnum iniu- 
ria datum, \ in which caſe the mandans is as liable as the mandatarius; and therefore found that 
part of may: * e WO yo __ OP his order a0 mise, been 


1 Town: af lidinburgh 


 . reſtrained or took away N 
| krade, excepts the e e of dry Burrows, ſuch as Leith is ta Edinburgh The Lards 


enn LORDS + 220” SESSION, Ge. 


os 3 The Lords 
of Kditburgh), mentioned a ad Jan. 1697; and firſt i to that point; if the acts 
in (6a; and 1690, enlarging trade to a 


. 


t, as Superiors and Barons of Leith, eſtablimed by a tract of 
d legal, paſt memory, before the date of theſe 2g or if they 
the Baron's power ; eſpecially ſecing the act 1693, communicating 


rights, both conventi 


found theſe acts did not take away the Town of Edinburgh's prior right over Leith, with. 
dut dipping on the caſe of other Burghs of, Barony, which certainſy have right to tradc. 
Phe next queſtion was, how, far the Town of Edinburgh could lay. a proportion of their 


ſſttent upon Leith? The Lords found Edinburgh had right and authority, by many actes, 
anch particularly the act 466 1, anent the Exciſe, w e is caſt in to bear * 
Edinburgh. The 3d point was, If they could be ceſſed for their houſes, or only for-the - 


atea and ground whereon they: ſtood; as Leith: contended ? ?. It, was found the: Auiſcia bebo- 


ved to pay, as well as the area. Then the prapottion fell to be conſidered; and it was | 


propoſed by ſome to try, before anſwer, what C Dalkeich, Trauent, Muſſelburgb, and o- 


(ther Burghs of Barony in Lothian paid for their houſes: But thel Lond miſſed this, and 
only allewed the Town of Leith, to give in a condeſcendence of ſuch of their inhabitants 
as chey thought over · ſtented, and che Lords would redreſs the inequality. Some were for 


a fired ſtandard ef ſo: much on the L. 100 of rent, which che Ton ſhauld be diſcharged 
dd exceed; But this Way: not. e rac 
| increaſe or decay. | 


within, 10 days after pronouncing the interlocutor; but at Jaſt it was admitted. 


Eodem die. Arbruchell reported the creditors of F of -Buchquholly roving: Katha- i 


ine Laudet, Lady Buchquholly. Commiſſar Elphiſt on having: reduced her liferent- 
ion on an inhibition prior to her contract of marriage, ſhe claimed ber terce, as if the. 


not been provided at all. Anſwered, By ber 8 ſhe: had accepted of her jointure in 
5 datisfaction of all terce and third, and ſo having renounced it, and founded on her ha gg 


the:may' not now recur thereto. Replied, Her conventional proviſion being annulled, ir 


: 2 K bey to ber ro daim ber legal terde, as if there had been mo contracf at all ; even 
1 


de the ſame; . 


Diadem die. Ifobel McCulloch againſt Walter Roſs, provoſt of Towne. A hand. was quar- 
relle as uſurious, becauſe it was dated in the beginning of Auguſt, and payable at Whit- 


ſunday thereafter, with a year's annualrent then, which made it bear intereſt a full quarter 
of a year before the date of the bond, contrary to the expreſs tenor of the 222d act 1594. 
Anſwered, If the bond had born to have been for borrowed money, this would have been 
a good objection; but its onerous cauſe was, * that where ſhe is juſtly addebted and reſting 
"B "wing, which preſuppoſes a debt ab ante. Replied, The words being in the preſent time, 
oi propriety: of Grammar,. cannot be retrotracted; elſe this would make is, and was owin 
all one. The Lords ſuſtained this to purge the preſumption of à crime (of uſury) unleſs 


Chap would prove by the creditor's oath, that it was not reſting at the Whitſunday before. 


Eodem die. In a removing purſued by Chriſtian Ord againſt Agnes lanes, relict of Lau- 
. rence Ord; Alledged, I cannot remove, becauſe I am provided to the liferent of all the con- 


queſt during the marriage; and ita eft, 1 offer to prove theſe houſes were acquired tante 


matrimonio. Anſwered, 1 mo, No perſonal obligement can defend againſt a removing. - 246, 


It can be made appear this was no true conqueſt, but he lifred his other ſums, and built 


_. thir houſes and ſtables with them. Replied, You, as heir to the granter of my obligement, 
cannot quarrel it;; for quem de eviłtione tanet attio eundem agentem repellit” exceptio ; et fruſtra 


Petis quod mor es repitura. The Lords found the relict ought to remove, unleſs ſhe found 


caution for the rents, in caſe ſhe ſuccumbed ; and this, in regard the heir offered her cau- 
tion, . me: * eventu were found. bo) have ht to the og We theſe houſes as con- 
neſt. SG W360 

b re 10. 1697. Moewig rexwre6d MKenzic of Rabohmmgt 250 Aber 8 of 
; Cunyng ham of Auchinharvey, : againſt EY. Campbell of Gargunnock, (mentioned 
Loth Bec, 1696, for reducing a diſpoſition 
junctas perſonas, ( (brothers-in-law) without a 


| adequate price, and neceſſary preceeding 


cauſe. 4ſwered, This does not fall under the compals of the act of Parliament 1621; for 


Vol. I. | "0 8 . the. 


adviſed, the Ton of Leith's 8 Wan fl 
the: lieges, did annal! 4b retrench the 


act able, ring Ceſs Laras, 409: the houſes may 
The Town of Leith appealed to the Parkament,. and ſome: dennirted, . e 


buy lands owing me a ſervitude, it extinguiſhes, quia res ſua nemini ſervit; yet if 
. in theſe lands be annulled, my ſervitude reconvaleſces. But che Lords conſi- 
diered the deciſion, 23d June 1671, between Lady Balagan and Lord Drumlanrick, where 

a wife having accepted a proviſion matrimonial, and bong excluded by the ward, was not 
ſuffered to ſeck a terce in ſupplement thereof; and 1 1 the ſame in this caſe, repelled 
the Lady Buchqubolly's alledgeance. But, in the practique cited, the impediment: was 
bay temporary, whareas here the debarment was total y e ratio Leden OW: to | 


by Auchinharvey to him, as being inter con- 
ul 
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neration in 1587, and is again encepted by the 5 3d act 1661, and from the act Jabvo jure 
in 1663. 3, Alledged, The Superior hs arp the feu-duty ſince the recogyition was 
incurred, and ſo'prefumitur a taducitatt rec. - Anfeertd,Non-relevat,-unleſs. he knew 


in Haddington, againſt Robertſon and Sleich, for the half of the mails and duties, as heir- 


= 

_ the/a@'of Parlianient,/ “ necefſiry-cauſes” this muſt not he ſo interpreted us to preſappele 
| x prior antecedent: cauſe, on which be might have been compelled: 4e grant the 
bat ondy char it was fo far from being 


0 the at: of Parliament. ee 044] HIW Bb 2B BT n Th 
fm ii 1697 - James Gba 
5 | Moncktony' purſues a declarator againſt John Law and the other credirors;, becauſe, by the 


who gifted this recognition was not 


 tevms; that be, by himſelf, or bis f. 


25 Kimſelf, which infers his conſequentiab knowledge of the recognition being incurred; tho” 

1 ſuppoſe he knew not then of the irritancy contained in the original charter. The Lords 

__ - were a Fn in declaring this recognition, that it was not extended, but only for om 
Fre of um orf. { 

Soden 4%. Sir James Campbell of Ceſnock; againſt Sir Alexander mcg, Blackbs- 


- was truly the Earl of Melfort, his father's money, he being then an infant in familia, and 
hud no other way of 6 (it not being pretended it was a peculium adventitium- flow- 


bim, being then ſolvent, and under no legal reſtraint and incapacity, to fill up his ſon's 
name therein, or give the fame to his ſon, and who will be preferable to his father's credi- 
tors ho had done no preferable diligence to affect ir? The Lords inclined to prefer my Lord 
- Forth's right as'preferable, unleſs they could ſay, inſolvent. Then Ceſnock ted his 
By forthcoming,” and craved tobe preferred, becauſe he bad arreſted prior to the filling up of 
Forth's name in thir blank bonds, at leaſt prior to any intimation of his being creditor 
chetein; and ſo % he had been aſſigney, a creditor of the cedent's arreſting. before intima- 
Tion affects it neu reali. Anſtvered, 1mo, They denſed it was Melfort's money. 2do, £/to 
it were, Ceſnock was not then creditor to Melfort, not having then conſtitute his debt of 
che by gone ifitromiſſions with his eſtate. Replied to the firſt, They opponed Blair Drum- 
mond's oath, bearing he filled up Forth's name by Melfort's order, which proves the money 


raiſed his fammons and arreſted thereon. The 25 1 he Celnock on his arrett wont, 
12 decerned dr ts the debtor, to pay him. | 


as ſtill alive; and my father 2 


if they ſhould fetour you ſole heir! The Lords ee dne defence founded on che -bona Joe 
3nivo of the twWẽ o anſwers, A . 75 Wt Ut b JUDO 1 Henke 2 49 o ic) Fr ons N 
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ain lam at the inſtance of n e diſable him. . the prices it is { I | 
che he i content 0 quit it, if any will redeem him. And as to ithe words 0 


diſpoſition 
gratuitous and volumaty that it was for pa. 4 


of his jaſt and awful debts.-' The Lords found his: Upoſnion Filings: fall under ac clauſe : 


n KS * 


anda to We er 1 . of 


original charter of the ſame, hated, in 1558; printed by George; Archdean of St. Andrews, 
and/Commendator of the Abbacy of Duntermling, i is feued' bur to Gilbert: Hay, ad 
rhar'expreſs) itritancy, that if they di 
kneence had theretb they ſhould forfeit, tyne and amit the feu; and 17 4%, in 1686, A. 
lexandetr Hay, the laſt vaſſal publicly infeft, diſponed theſe Jands zo Mr. Alexander Hay 
Advocate, whereon he was infeft bale, and ſo the 4 recognoſced.  Alledged, The heri- 
tors never brulked by that charter, but only by ſubſequent rights not containing any ſuch 


_ clauſe; and ſo the creditors cannot be prejudged. Anſwerad; The . e rights ex preſs- 
W relate to the ancient original feu, and its tenor. 240, Alledged; The Earl of Lauderdale 


erior; but had only 2 5 to the feu. duties, as o- 
ther Lords of Ereftion have. bre „ Thirleſtane s right to the Lordſhip of Muſſelburgb, 
(whereof. the ſuperiority of thir lands is a part,) is excepted from the general act of an- 


it was fallen. The Lords repelled the kirlt two defentes ; but: foſtained the third in thir 


ctors by his order, bad accepted the feu · duty ſince the | 
recognition fell, from a vallal and ſi agolar ucceſſor, whom he knew not to be entered by 


7 due to: James Cockburn, St.. 15 4 1 3 tf fron inns Þ Fr Ty Yd # F. 


ny; was debated. The declarator was, that the 23,00 merkt, now in Forth's name, 


ing from any other by donation, ſacceſſion or otherwiſe,) and therefore was Hable for the | 
facher's' a and affectable by his creditors, as was found June 19. 1668, Naſmith of 
Poſſoꝰ's creditors againſt his fon. Anſwered, Eſfto it was Melfort's nioney, what hindered 


was Melfort's: To the ſecond, Tho; Ceſnock had not then obtained a decreet againſt Melfort, 
yet he was creditor by the general act reſciſſory in 1690, and by his ſpecial act; and had 


— 


Febrnary 12. 1697. Atbruchell reported William Coch forr tb Provoſt Cockburn 


rrioner with her to his uncle. Alledged, The pur ſuer having gone out of the country to 
Barbadoes, and being repute dead, l Slick ſer ved ſole heir to my brother, by:which colour- 
able title I having poſſeſſed, the bygones are fructus bona fide conſumpti et percapti.' Anſwered, 
110, Bona fides is not in lucrative titles of ſucceſſion and the like, but only where the-cauſe 
is onerous,” as amongſt creditors or purchaſers. !-2d6; The preſumption; Jay for me, that ! 


ppearell at your ſerviceg and proteſted againſt the inqueſt, 
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ſpone any part of the lands without the Superior's 0 


* 


1 chat the Seſſion were ſtill Judges: of this caſe, alledging, tho? the Eachequetr has a velle el fs 


| e favore ſoltianis the creditor ſo getting payment is ſecure againſt the donatar, 


thiscale, 


the tenor of a deereet free of any nullicy ; and this leans on the ſame reaſon with the 94th 
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gilvie in Mottrpſe; the Lady Halgreen by her huldandks — 
donde to thir defenders, wherein they; bud filled vp their G names; and ged 
_ for at q he inftance of: Mr. — — ee eee 
cd that they wert anterior dawful creditors: 195 Halgretn a8. well as the purſuer, „ 
_ that they had received theſe blank bonds 1 in part of 9 the filfing up "of ET 9 


names as equivalent to an aſſignation - Tho their &/are unterer, pet heit 
bonds are grantetl after the Rebellion, and year and day was and ſo the donarar - | VVV 
muſt be prefered, unleſs thay had received actual payment — e ec declare ß 
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as has been oft found; and particularly the 1oth- of December 7675, and 20th November On” 
1696, Veitch and Pallat. The Lords preferred Burnet the dypust . 
Baden dhe. The cauſe debated 5; b cürrent bet woen the Wendet Fewde end hs Eürl 

_ of: Lithgow! being this day adviſed, the Loids were equally di wided in rheir A 

eight of the Lords, tho' they didinod look upon the Ig: Sven by the [Exchequer to 
_ Lithgow's gift as re res: judicata, yet it was ſuch as precluded! the'cogmion of the 
Seſſion, the exchequer being a ſovereign · court in 2 2 enere, and in uſe to prefer (withuut 
regard to priority of dates) even — gifts, a e they qualified, J neſtrifies and 
altered the King's $/gifts. | There were other eight who found Faye, competent: to judge 
and that it Was no act of jutiſdiction in the Exchequer 0 paſs: gifts, acting there- 
in not as judlges, but as the King's compoſitors, and as the commiſſioners.of any nobleman 
out of the kingdom do a& in his caſualties; and ought not to give any partial preference. 
Thoh this. ſide reſtricted much the power df the Exchequer in their daily said and: ſub⸗ 
ected them to che Seſſion, yet the Chancellor went into that fide,” and gave his vote 


volle in gifts uf eſcheat, which are within their commiſſion, and they can grant them as 
they pleaſe; yet not ſo in gifts of forfeiture, which can only be paſt under the King's hands; 
aud tho the conſent of the Exchequer be requiſite to word conſummat ion, yet they may 
not refuſe it; tho fegularitex he who conſents may alſo diſſent ; and if the King be not plea - 
| ted with their advice, he can name a neu commiſſion of Exchequer: but in * diljgences 
of cteditors competing, if they refuſe their conſent, the act of Parliament in 1578 ſupplies . 
it. This firſt vote carried all the reſt; for ſuppoſing the Seſſion competent, the Lords found = 
Teviot's ſignature, tho? poſterior, y et being firſt in date, and firſt pteſented, and a proteſta vet . | 
tion being taken on the laying it e till Lithgow's was paſt, did ſufficiently. ſalve Te- 1 
Viot's right, and he was not in mera, being poſtponed by that undue gratification; and e 
therefore preferred bis gift and infeftment following thereon, albeit the ſaſine be 13 ons ä 
poſterior to Lithgow's; becauſe the proteſtation ſalved and preſet ved his riglt. 
The Earl of Hume, as tutor to the Earl of Lithgow, compared, and dete for r meid 
againſt: -b5s/interlocutor, to the King and Parliament, | : 
February 16. 1697. The Lords found, in the procels : at the dune of the Ms 9; : | 
| Tweeddale gait Dury of Craiglaſcar, that one having denied the paſlive titles, and yet = 
r producing diſcharges of the teind · duties granted to his father during the time f 
his poſſeſſion af: the. lands, his founding thereon was a ſufficient acknowledgment "7. 
paſſive titles; for an apparent heir has no intereſt to propone payment by his predeceſſor 
whom he may repreſent: but he may found on payment made to ſingular ſueceſſors who 
were his authors in the land; or he may propone falſhood of any writ alledged ms by any 
of his predeceſſors; for that only denies they granted any ſuch paper.. 

Eadem die. In Doctor Lauder's cauſe. againſt Mr. Walter Burnſide, : amongſt many other 
- points this came to bedebated; If the tenor of a decreet of the Commiſſaries could be made u p?- 
And tho“ the adminicles were very con vincing and pregnant, yet the Lords refuſed to 5 
it z elſe, if a man had a null decreet, he had no more to do but to loſe it, and then prove 
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at of Parliament 579; diſcharging the tenor of letters of horning to be made up; and Lord 
Dirleton ſtates this ſame caſe, and reſolves it in the negative, that the tenor of a de- 
crett or other judicial act depending on many forms and: ſolemnities af law cannot be made 
up no more than a decreet of compriſingg. 
February 17. 1697. In the Matquis of Tweeddale's ourſun ogzinſt 50 reli and children | 
ol Robert 'Dempſter, bis Chamberlain, for clearing his accompts. Alleaged, Abſolvitor, be 
_ Cauſe the was executrix confirmed qua creditrix upon her contract of marriage. An/wered, 
This could not purge the paſſive title af vitious inttomitter, becavſe/they offered to ore 
ſuper · intromiſſion. Replied, That could only make her liable in law to any who ſhould rake 
Wn oder tp: but couid not infer an uni verſul paſſive title: The Lords thought her 
deſence good, if the ſuper-· intramiſſion Was ſubſequent to the confirmation; for that would 
anly infer! reſtitution! of the value: bur, if it ene Ty the frapdulent concealment. ; 
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that pbint, — — 
1 and 1 the elauſe wheteby.they — 
5 eb een che febwmiſion did notitake effeſt, it is preſumed;to:be his 
. mene thatchis eee ſhould: revive and. he might make uſe of it.; but the dubiety 
of theclauſe;} paſſing/ from the ſuſponſion as cnαE,jm d with his ſubmiſſion, moved the 


Lords, to affoilzic the Mupilt rates from beingeguilty of Sonỹenpt of their» authority, in 7 : 
1 6 Dar e they luched upon as paſt den; bur yor 


= 


?:bargeſſes are gr. nw ortho cheie- Magiſtrates, yeroir's times by er and done | 
d pat rom their rights! Hic i Wir l. . 1 eie His nn 

"February 18. I ported Sir John Maleolmesf dunerteil/aginit-Colrib-of Blair, 
andſa obi, ee They had purſued him for a ſpuilzie of ſome ee by 
vay of defence repeated a ore againſt/them, bearing he ſtood infeft au the-property 
- of dhe hill of Bantry; aff Which thir Wedders were taken; and tho . ad, 
in their feercberter from him; a-clauſe cum communi paſtura; reſtricting them to ſuch a defi. 


nite number of ſheep, yet he and his predeceſſors, paſt memory of man, had che right and 
|  '-privilegs of ranging that hill for two effects; 1m, Te fee that they did aiot oyer - charge ; 


the Hill nor exceed the number allowed them; in vrhich caſe they uſed to ſeize. upon all 
- rhe fu erary and; waiff-cartle' as eſcheat. 2do, Ta prevent the keeping of ſcabbed or 
A e which may infect rye e euer by which he malle O profit; but: the 
Country people, he aſſiſted at the ſeatehi gut a ſheep: dut of every flock uch was one of 
the perquiſites and emoluments of the offer; and this was all the fouilzie chat was com- 
5 + mitted: Anſtwereu, His charter cartied no ſuch right. If it had born a jus ſorwand;, it might 
ee title ad inchoautdam praſcriptiunem; but he being infeft in ns ſuch /crutinium, but 
oo in the pr operty of the hill, he can never introduce any ſuch unlͤfual, unknown, exor- 

5 Dad Krege 0 them; it being none of theſe know in the Roman Law. And tho“ 
tze right of forreſtty had ſandry 12 privileges of [cheating che goods, that only held 
Where ie ee granted, being inter regalia. The Lords allowed a conjunct proba- 
tion; to try the e frequency and reiteration of the excsciſe of this power of 

__ #earching,” 0h the quantity of che emoluments, and if it was only uſed upon complaints, 
And hoch far it has been interrupteds and then the Lords would: * chere was 
A. ſafficienr- conſtitution. for Fnirodociig ſoch an extraordinary'ſervitude. is 

To dem dit, Lauderdale r Sir Robert Grierſon of Lag a againſt the Earl of ane 
= for "Pa: 2 of L. © 10,000 contained in his grandfather's bond in 1654, with che annual · 

_ rents Tue defence was, The Earl of Hartfield, my grandfather; in ſecurity of that 

debt, whe Tak a diſpoſition” to his hai moveable” eſtate 3 and Lag, of the fame date, de- 

Aivered the Earl a factory blank in the factors name (which empowered the Earl to fill up 
any body he pleaſed in the blank) to intromit with che: moveabſes ; ſo that the factor Hart- 
held named, giving a keceipt of as much of the moveables 1 a8 extended to the 
. oO bond, Was always maſter of ns. yy, Br he ſaid debt by payment or compen- 
5 ſation, at hisipleaſure 3 which evinces the bond has been originally. a trutt contrived to pal- 
| Hate the Earl's.moveables' from poinding, who was then, (in Oliver's time;) in bad cireum- 
tiſtances with the government, and under great debts, eſpecially conſidering that none would 
. "hen have lent him L. $0,000 on his ſingle bond; and it has been now latent theſe 40 
ts, and never entered into the liſt,” either of Lag s debts or Annandale's; and when 
= i claimed other ſums ing him by-this family, he-never mentioned this. Some of 

_ rthe Lords were not fully convinced of the pregnan of thir grounds, eſpecially ſeeing 
the bond was two years prior #0 chis diſpoſition and factory, and that there was long mi- 

nority in Lag's family, and the bond was amiſſing, which occaſioned its lying ſo long 

cover: And it was moved chat trial might be taken before anſwer to expiſcate what 5 — 
light: might be given in this affair: But the plurality carried that the factory, With the ne · 
gative preſumptions of nue, were ſufficientito inſtruct this bond rn t a. raft, 
and contrivance to ſa ve the Earl's moveables from his creditor s. 

Its true, the Lords have ſometimes taken away bonds upon preſumptions, 28 in Duke Ha 
milton's caſe againſt Cunninghame of Auchinharvie ; and January 12. 1666, executors of 
Stevenſon contra Crawford, and in many-others z yet the preparative. of taking away a 
clear 1 gh bond in ſuch enge pore 4 be of. ben ann be onnte boat beg e ſe- 
cur er” [7 2 n 

1 easter a-proreſtetion for 8 law ogainft' this Virus r 
VDodem die. The Lords adviſed the debate in the reduction, Sir eee Hope of 
Kerſe againſt Mr. Ruthven's ſiſters, and Murray of Spot, for his intereſt; and for repetition 
of 2 df metks his father had received of che Earl of Bramford's money; (when he ſtood 
forfeited in 7645, on a precopt from the Exchequer, for payment of fees and other debts 
the public then owed him, and WE the Lore „in ads had n Kerſe to ys, 4 
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ies 
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whether it was bene or wile Jjudicatum 4 without "which diſpenſation, the Lords cou 
Ad uses cheir on nor their predeceſſors. deereets upon ini imiquit y: And no. informations having 
3 - been! given in for Spot, the Lords proceeded: and and-foun L it. was unjuſt to decern bim to re- 
ſtore that money he had received 40na fide and for an oner 
8. Whether it was Bramford's or not ; ſeeing, if he had not got pay ment out ER, Mud, he 
would have got it out of another, et qui ſuum recgpit condiffions, nom tenetur, e were of 
opinion there was Ahardſhip-i in the Lords ſentence. in 1622, decerning Kerle.ng only to te. 
Fung to Bramford's heirs the principal ſum. but likewiſe the annualrents me Nor or 
is this day. reduced the, detreet guoad both; ſeveral of their. number. being 1 8 _ 
. ur caſe fully Ae in Stair's, deciſions, January 9.1 16%, and in Sir. Georg 
MKenzie 's Pleadings. One of the grounds inſiſted on by Kerſe was, that Bramford 7 te· 
stitution in 1661 did not bear expreſsly per madum juſtitiæ; but tho it had not atheſe bre. 
Liſe words, yet it had the equiyalent, that:juſtice-required he i thould be Sal his « wad 
being his appearance for his prince in the late traubles. e eee 
ä ah On. the 22d July 1697; the Lords having again 1 7 Kale, Joch ned to. fn 
. Kerſe behoved to condeſcend he was a creditor te the Eſtates for an, onerous 
| allowed either party to prove before anſwer; Spot, that it was. but a pl on b and 
| Kerſe, that the cauſe Was onerous. And, on the ngth F 2DIUAI 7.1698, On adviſing 75 pro. 
bation; they found it proven ; and ſo aſſoilzied Rerſe. ee e en 
E February 19. 1697. In a reduction betwixt Bruce and Lom, on the act of ] tliament 
| #621, it was alledgeg; You cannot quarrel my infeftment, becauſe. you were, dot g N 
. , Ctlllong after. Arfevered, In ſevetaſ eaſes, poſteriot creditors haye horn love to, red Wee, 
a ” 0th; January 167 3. Street; 2 2d July and 4th 8 * . ember b e e +28 Ton muſt WW 
3 able ſuper dalo, becauſe tho! you. sd infeft 1 in the fee father's; ate, Yet you 
. communed-with me when L came in ſuit of 8 and oh) your, your father. to contract 
'*, For the tochet, and ſigned as witneſs to the contract, and now. refuſe to pay yo 172 Ty 
portion; betauls you: was in the fés before the ſaid contract. The Lords. afloil IA fron 
the reduction, unleſs he would ſay, that he bad by. — politi ve e his — 
induced him to enter into the ſaid contract, to make him... bel; ve 5 25 
{arid undenudedz eſpecially en de had reſer ved big OTA: lif as nu 
13 igbt e paid. &: 8 CCC nd; IT * 
| SE bf 7 F 2 ins the Coumtel: and F Annan | 


not, fe- 


. Wale ol Hardingron Meets. "The be defence en bse jo ai to] 121 119 
en be would crave, the ben eim 

| dale alen, in whichicaſ 1 wouldhrecur again yau, « Weſtſhicls, w are bound 
Z EE] could not crave. 

"kao: duals Th father, by a bond of relief, had dec red the debt to be totally 
his own, and that Weſtſheils was merely a cautioner z and he being his. apparent heſt, could 
not quarrel this. Vet the Lord's demurred, and thought he might jofiſt Tor. 1 k Rn, 
nee they inſtructed that he ſome way repreſented his father. ee ee 
Holdem die. James Auchinleck Apothecary in Edinburgh — the executors of Mi, 
5 David. Dinmuir Advocate, for the medicaments furniſhed to him and his Wife, (Who died 
ſome months before; bimſelf,)] and for the powders, oils aud ſearcloths for their bodies; and 
eraved preference to all other credirors upon the, account of (this, Aging debt. "The 
eereditors confeſſed that gusad the ſumptus in morbum et funus of. Mr, | felt, he Was 
preferable 31 but as to the funerary charges beſlowed on his wife, he cal claim no ſpecial 
preference, but only come in pari paſſu with the reſt. Anſwered, That the debitum bumgni- 
- tatis obliged. a man to bury: his wife, and all the wiſe Philoſophers Among the Grecians 
lanhedo on. it AS \A Nee gas not k toy 12 the ed rites a. bug even to ene- 
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"3h 1 Giffetelee Marvels fi he import of theſe two: clauſes iu law, bers now b Bntibias, "mmÞ4- 
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ame” Anton An, An Senat ee Ho oo vg mah 
1 6f rbe all bent f John . —. om te the ſaid Euphame, and grand. 
e d& de fd" Dame Aliſon, H test part of his eſtate bet wint them, and 
pf ſarr nut, and on the act of Parltsment v +, were bound to entertain che 
und, by A een ee e the fuld Dame Aliſon was appointed to 
inden. enge, Tube che (aid! Elptjanicy<h& woche, had already ahi. 
ref mes e Fave _ if er Menue maten, and cunnecichint it, 15 


te Al WHICH ke Erd rep 


ing 
Nn $ onfly'conthide! pro farure,' and the chId ſhould be 
purfuer He ehed ect d the proceſs in 68 f. Then contend | 

oe he Tad 4 ho part of her jointore Oper for, the child's farher,ar fer marriuge, anti 


be no farther! bargen or dedackten did upon her! 3 2 
at 50 ger brothers and ers?! The Lords found her 1H-jizblen's proportion, 
a ce e meine Fey 10 de en darwin! cher chte and g nme 


Ther, Güter | ir two liferent > But (et ir 74s obj jerted; that moſt of the en ſince 


1 8: 375 Was when the ſaid Dame Aliſon Was tmarri 16d 40 Nr, Willem Clerk advocate; and he | 
7 ig lien tHer-joinrurs dur of irland, is escenter mot de Prin dee fable for che 


years Aliment, which fell *withir his martiage, and Aſog,. the next huſband, ly f 
Ti after Uifenſing of them“ Vie more ek this eaſe, June 16716970 4199 19h 
Fe 1697 I reported Chriſtiam Dickſoh „ and Wilkath Maitland, rae het 
- huſband; 1083 7 Janet Stevenſon, ank imes.Richardfon, ber ' affipny:' By her firſt con- 
track of Warriage with" | ohn Ste venfön, Aided xis lands and heritages, with his other 
goods 1 Tel and her in Herent, and the bairns to be 'procreate of the ſaid 
Vo | Make filing; he difponed' his faldhands and heritäges to the faid/Chriſti- 
an Dickfon; his f pouſ, to dliſpoſed of ar ber pleaſvre. Of the marriage there was à ſon, 
WR Vert e and inſeft, and chen deck; the mother diiming the lands as next ſub- 
ſtore, dudged the ſame from her huſbind's heirs} on ile forefaid- ' clauſe. contained in her 
ontract K ms triage; whereof they ow Taſe's reduction, on this reafon, that it was not 
Yroperty*a fübtkituti aþ bur: a* one end 2. falling of bairns 57 off char condition did not 
itt; For there was not cy end bar he was alſo ferved'dnd infeft. Anſiveneu, There 


oy 5 
— 


ere were children, yet quandorungue' they fail 
„the next member of the Tailzie ſucceeds ; and therefore the exiſtence of 


E, and his being reroured; canmmorprojidge the möther'3 T ght, ſeeing he decenſed 
Wee Ad tffat ft Was ſo found in the famous caſe, ug. 11676, the 1 
Di 25 Ipainft the Bark of Calfandet F aud January 2g. 1668, Juſtixs\cowrs Stivling 
TY. ah 170 r. 1680, 'Ofwald, ard many*others 5" Where childten ſuro brug, dar ide iber 
ok uit" VER could legal by chſporie; ere found 10, poly 'the condition, ſo as the ſuc- 


5 Gevalved to the next fübſthute But the Lords Mari conſdered theſe deciſions, 
r by ep top only in 1 5 caſe of returns of techers, abed-fubſtitarions, and not of a 
nditiongt Afpolicion,” es 2 this" here: is, 'orherwiſe the - behoved to enter heir of gailzie, 
nd” not ſummarily adjudge;; and rhefeſbre they rediiced her - adjudication! quped the fee. 
Euubn e. "raiſin x börted⸗ Sir Franets Scot of Thirleſtane, and: James Seot of 
Bft, who. had led an agjudiesrion againft Seor of 'Hartwood-myres, for debts owing 10 
Hin ſelf, 5 Aud BKcwiſe f Sonde dus: to Jamks Sedt of Bow hilt and others tb whom be gave 
ack -bobds declaring che- tröſt, and obliging hindelf to Bold compt, reckoning and pey- 
me for what he face Fecoder, or denadke, Bowhill having afligned Sir Fraheis co Briſto's 
Haß m_ ving bim to denade% he alledgrd,' upon compenſation, that [Bow hi) 
wk 179 ch dy clear Dai dener and which be advanced bim on the faith of 
E Had rt #FUdicati on, and that he would retain tilb he were 
Diftbrredfor Sit Pr regs” Imo, his i not liquid, heither being inter eofdemr; nor 
e fum, but only ah oblipement to denude, which is the preſtation of a fact. 
e CEE was a alternative obligaten, efther ee pay or denude, in all which caſes 
 elatrio e, Hebilares'; and The elect to pa) 75 em eempenfation is in conſttuction oi law equi. 
valent theres“ Fer the Lords cohfdelte this was a kruſt; end 'thay reddere depofitum,” was 
petent nor receivable againſt a depgſtum; 
ing an Align for an heros cauſe, they tepelled the compenſation in fo 

ned on - Bowhill's"debrs againſt him. Yet Bowhil's' difcharge would have pre - 
Kretz; J and it Hab deen oft found, that baek-bomds qualify and- affect mot only 
„ br it even apprfling⸗ and border real Fights, till eirher inſeftment be taken 
© legal hd red; and kat even againſt finputar' futeeſſors and third 


: 2 5 . dere ede, caſe, Ther 20954" ard lee eee en 
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February 24. 10975 aſe 6f Abchinreoth) gel iu bill che Lords; repre· 


. he was 4 e creditor to „ of that * and that "09 eſtate being 


now 


x > * : . 


E on doable poinding, that he was not only diſtreſſed. by him, 


3 b ſuch purchaſſes of wives devolve ta their hu 


principal rag e e Mſfer's bande but e. 
wre eee hy: Which [poſterior creditor will! be excccdingly- prejudged; and 
therefore eraved, / that principal and annualtents might;beialowced th cell creditor:conform = 
to ee hbebore any get. their-expendess/andbaghen;af there. be.a-ſuperplus,/che- fame 

de dh nden equally: amtang them for theft penalties} It uns / dobbredy 260. the one band, 
E tretſiters cold be cut ſhort of their penalties eſpecially in f far as they had 
ul deburſed-it:in digences againſt their debtor, it being as dite 8s the ftock; and on 
ie uch&rilitind, pemultles are but due hy perſonal dbfigements; ahd im ſome former roups 
c ji Tc the/Lords had taken that method ag favourable. to poſterior creditors. 
However, tus Lordsrdenwrred gone what upon it; 5 lor ic wes allcdged, char the former pra- 
ctioes were in raſpect che creditors had conſented thertts. „But the Lards refuſed it in this | 
\caſe; becauſe: of the” decrert of ranking being extracted, it was not drbjto'tempore rate; 
Mxewiſe, if they had heen cut off from their pepalties on Cockbutn's eſtate, they 9 - 
haue recurred-on-my Lord Sinclaitz whoſe f eſtate they had. likkewitt W a cautionet 
tot Cockburn Nünkather in . See this deeſded Ach l 1 %ůꝙ%h ¶ éP!P ed, 
Fulrusq 25.1697. William Niſdbet of Dirleton granted 2 5 to Hubs Jean Morifos, 
E predeccfior's Lady, ot the. ſum of 30,0 merkaʒ aud after het huſband's deceale, they 
entered intd anew! tranſaction, by which be gets up the former bond, and grants her a 
nei one for 26,000 merks. She likewiſe deceaſing, the right of this: Bond falls to Wil- 
fiat Morifon of Preſtongrange, her brother; and he craving. e Dirleton ſuſpends 
at likewiſe by Dame jean 

t is neareſt of kin to Sir Johm, and Sir Wälam Scot of Harden, her, mae And 
a falling:to dehate xheir ſeveral intereſts in this bond; the Lady Harden claimed it, as 
cxecntor to her father, in fo far as this bond eame in place of one granted to her father's 
Lady; in his lifetime, ; and fo accreſced to him, being not only preſumed to be his, but like- 


wiſe knowrn'tor be'given'as 4, gratoity to/influence the tailzie and ſuccelhion af his eſtate 


8 Nülbet of Dean to this William who now enjoys it. Anſwered. for Preſtongrange, He 
13 bond in his ſiſter's name; and gfo-it had been ſarrogotum, in place of one grant - 
ec do her fun matrimenio, and before her huſband's deeeaſe, yet he founded on twa diſ- 
poirions,/ granted by the ſaid Sir John to this Ditleton, whereby. he aſſigned him to all 
bonds, debts and ſams of money any way belonging to him at the time of his deceaſe; bur 
1 dom Haärden's ſuppolition, this bond fell to Sir John, and was his at the ſuid time; 
Eta, I muſt haue right t it, becauſe; my ſiſter and L bade all the right this Dirleton had, 
and being come in his place, may prqpone whatever he could ſay. \ Replied, It cannot be 
_ carvied-byirhe' firſt diſpoſition, becauſe that relates only to ſuch bonds az he left contained 
im a liſt or > his of his debts, whereof this was none; and i in Was as little comprehended 
in the ſecond difpokition, becauſe, tho“ that related to no inventar, yet it bore an oblige · 
ment on Dirleton to tailzie all the ſums diſpaned in the ſame way as the lands were taizied, 
which reſtrained him from giving any ſach bond to the Lady ; beſi des, nemo fertur ad in. 
cognita; he cbuld never mean this band: which he knew nothing of, but was given as 2 
ſecret gr acifieatioo cobcesled from him. And yet the law, 7. 51. D. de donat. inter vir. et 
nds, ad evitandem turpis 
guæſtus ſuſpicienem:: The Lords found this bond comprehended under none of theſe diſpoſi 
tions, and therefore preferred the Lady Harden, as N to her N to the en of 
dhe ſum. Preſtongrange appealed to the Parkament. | 
Ten ulagad, That in ſo far as it was onerous, It e to ſobült; 1 they 0 GY 
to prove it was not only granted on the accaunt foreſaid, but allo for her entertainment of 
the family till rhe next term, and for the expence of ber mournings, Cc. of which the 
Lords were to conſider after hie had given in his condeſcendence on the particulars; but 
the interjecting the ſoreſaid appeal put a ſtop; tho“ in law fuch Preteſtations are not to be 
admitted but againſt definitive ſentences terminating the whole cauſe. 
- 1 Febyuaryi 26. 1695. On a petition giwen in by hs. co- heirs of Catnock, and the Take 
Greenock, Mochrum and Balcaſkie, their huſbands, the Lords had occaſion to conſider 
the following caſe. | They, as neareſt of kin to the Lord Naper, alledged, That Sir John 
Nicolſon of that IIʒ had been his Tutor, and had never compted, and whereon they 
raiſed a ſummons of compt and reckoning againſt his heirs, but had not as yet conſtitute 
their debt; therefore craved the ranking of the creditors of Nicolſon, and the extracting 
their devreer might be ſtopt, eſpecially ſeeing they had ſerved an inhibition on the de- 
pending proceſs, which gave them preference to ſundry of bis creditors, | It was alledged, * 
| The ranking has depended theſe many years, and was now cloſed ; and if they have been 


ligent imputent ; that ought, not vigilantibus nocere, nor ſtop their decreet. The 
1 cu, Jv in if it were Gmply taken out without reſpect to this intereſt, it would be 
eut off; and on the other hand, it were unjuſt to put a ſtop to a decreet of ranking now 
| Sniſhed; 3- therefore V allowed the decreet to go forth. u all thoſe creditors whoſe debts 
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ereto} they age th aa i 8 pow . — 
| u decrect, conftivutiiip p John Nieolſon, their debror, on theſe Tutor nccompts; 
and ſuch as found "canrion? an! in de to have out their den ode power to uplife 
_ their ſhare of tlie price wiſe not. Which'ſgemied' the deln enpediehr for this caſe. 
_ ©;February 27.16 . Viſcount of Tevior gave in 4 a binn, that tas 'pifriro the for e 
. of the Een e Duh tine e's eſtate being now! prefefred 20'Lithgow's," and one Ramfay be. 
/ the Lords, he! craved-he'might" de removed, ſceing he now le in 
3 place of che heritof; and leaſt the 'creditors ſafpe& oo prejudice, he Was Willing to find 
| 1 to make the Tents forthtomihg'to them accbrding ad they. ſhould be Preferred. it 
8 25 anfuwered, The creditors, by the late acts of Parliament)" dre now preferable” to the 
RT King, 'or his donatar, and he has no more! "of" os forfeited eſtare; but 'whar'remains after 
=_: CirialaRtion of their just debrs; und they being in poſſeſſion, by their Factor, cannot be Farned = 
| our far tho} he offered caurion, yer this ti Wade their condition Harder y for they would 
due caller acceſs agalnlt their! own Factor, then againſt che Viſcoudt;' who was Potenticr | 
da  adverſarigs; and the creditors had hot onty intereſt to poſſeſs: for their aumuakrenta, Bur like. 
wiſe for their prineſpal ums and r o' he came in che herftor's p there was a great 
F difference, for he 'was only liable in velorim ;. whereas the creditors Had he heritbr perſonally 
bound: to them. The Lords, after ſome ſtruggle, fond they cduſd not diſpoſſeſs the cre- 
.._ ___ ditors ger their Factor; but thooghr it reafonable;” that the Vifcount might call the Fa- 
. cor to an Worm” how: bw 9 the rents, chat there may be ns e ene or 
T "Ore os Fiete der an an ih n 
13 Faden . MIt Hs His | er of Khockhilt, late Sberiff⸗depute of 0 
CT. baving n6/ralativiid (as he thought hands ord be teen mario E fum 
ET Forty thouſand merks to the Trinity" Hoſpital,” at the foot of Lei; 
23 tenance of twelve: more poor decayed burgeſſes; and having at aſked" m) y advice tbe 
. qafe, T thobght it reaſonable the Town of Edinburgh ſhould have th patronage, pre- 
e ſentatiog an adminiſtration .of this dotation, as they had of the reſt of the revenue of 
that gerentocom m; but chat hey ſhould be accomptable to the Lords of the Seiſion, as 
e Overſeers of their management; and he being deceaſed, it Wa at this time Preſented to 
- 3 the Lords, t be recorded in their books, - which was ordered accordingly" And which 
EN "9 have here matked, to Hirt up grhefs to ſuch Works of piery and charity 21lf- -/ 
| . N Todem tempor: „The Laird "oe Halgreen, mentioned 18th Nov. 1696, . 
=, 1 had petitions era ving to bs ſet at liberty, upon zack nowledgment of their offences, 
min hat terms che Lords ſhould' preſeribe: But many of the Lords thinking fit they ſhould | 
hto caution for their good! deportment in time bead it was delayed, in regard they were 
|  _ horable to get ſuch-caution at this timo. Some think, in all uch Caſes, Tacitus's advice 
E politic and true, fpreta exoleſrunt' pro Brin; n iraſtaris: pro” apnitss Dobebuntas i files 
=. -:.- 4 maguan d-difti ' plagam. Some make a difference Where the . is done not to a 
„ perſon: but to a ſociety; yet we generally ſee the affront offered to us {perſonally 
_ _ Hinks more, and produces higher reſentmentsthan'what is done to us in conjunction with 
2 n aggregate body. But in all rheſe caſes, ſuando cum ſtercore certo, Ave "vinco, five vin- 
cee, Jemper ego marwor ; and he certainly  objefta\probra digno ſupplicio” ; whit, iu ae con- 
Xe r af oblivione et miſericordia elevat. Tue is the voblelt victory and revenge. 
Dalem iempore- We obſerved ſupra; 19th Nov. 1696, that Si Alekavder:Aaftrucher 
was dealing. to officiate both as Clerk to er Bills and as an Advocate, (at which the 
Lords connided without giving any allowance or approbation,) He now tranſacts his office, 
and makes over the right of it to 12 William Thomſon, and John Inplis;; rwo Writers to 
| + the Signet, who reimburſe him of the money he gave our for it: But the öther Writers 
| - threaren'to deprive them, in regard by acts of theft calling they muſt accept of no other of- 
5 fice during their exerciſing as Writers, and chat thir were incompatible plates; and ir 
might be e to FINE a 50 i and e ee of; Wh 7 3 ment. 
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| e 200 7. 1 1017 NAW Gar 0 e Lords, on. the oecaſion er 4 bil of fu 
5 penſion, - preſented by ſoine pariſhioners a againſt 4 Miniſter's executors, charging for ſome 

dygone Kipends reſting to kim, during his incumbenoy, and för which he nad ſerved; 

whether the act of Parliament, requiring conſignation in caſe of ſuſpending Ministers ſti- 
pense, took place in this cafe? The Lords found it was privilegium per ſonale, competent only 
deo tte Miniſter bimſelk, that he might ndt be dran away and diverted from ättending his 
. charge of wolsy ane therefore Oe" W ou — . W could not 


5 En 'Y crave 


1 © 5:47 


7 


5 _ adviſing their 


o „ 5 s 10 W S. | 
6 e lachend pen It equity e eg s 


* ww relick and ineareſt. of kin, and that the privilege \ſeews.to follow the ſti fe 
_ annexed thereto; Vat in regard thei practice, ſince the nag of that ad ef Parli in 1665, 9, ap»! 


1 conſignition to Miniſters had been otherwiſe, the Lords would, not extend it. "2 


E une ne-47 169% In a concluded cauſe, Margaret Deans, ſiſter and exochtrix to Jen 
1 Wo 1: Dundee; againſt Andtew Tod, Helen Conſtable, and others, for enhibitton and 
ö delivery of ſandry. gods pertaining] to: the defund; this caſe: oecurred: to the Lords, upon 

aner, ſaid John Deans, being in a treat of martiage wilh the 


fuck Helen” but ta 


on bis death! bed, his fignet- ring- and gave her two bonds extending to 1000 merkss and 
declared; in cafe peidied before bis aſſignatidon to her of the ſame Mas framed, n 
bed the ſhould detain them till ue were paid ooo meiks : Andd it being alladgad, Thir 
donations were intuitu matrimanii, which never followed, they became; null, and r } 
The Lords found ſhe had nd right to the bonds; but guad the ring, if there was interventio: 


| eats fams a6 dee quedany pudititie, gave her abſolute right chereto. Tho“ che l. 16. 
repetition of the one half of what: 45:pilted; wer-the, 
mean, and tals nature. individble;: 


Ci de-donat.. ante nupt allows allenarly 
| Lei rovk not that courſe here, doit being: 
aus 8. Falter Seer 


onthe of pars 45> 


them: 01 2015 neh 219 1001 Fong — hit D ans lies -4 2 24 tor . 5. 1 8 ret TY 
Fune 8. 1697. Whitelaw repo ee bill of advocation, given in 1 ws Ducheſs of 
| Gordon+againſt'!the- Duke, her -huſband, ef a». proceſs of adherence; 


 feparation occaſioned by herſelf. - The: 1ſt reaſon. was, The Commiſſars had committed ini - 
0 24 in ſuſtaining proceſs at the Dukeꝰ's inſtance ſor adherence, and repelling her de- 


een, before any ſuch action can be ſuſtained ; for it were unreaſonable, on [every miſtake. 
Eo betwixt man and wife, to allow ſuch remedies,” ſeeing J. 481 D. de Tags jur. ſays, 
that brevi reverſa uuor divertiſſe non videtur. Anſwered for the Duke, That theract of Far- 
bament cited, did not concern ſimple adherences for redintegration of 2 marriage after the 
ure, bot only adherence as a ſtep in order to a proceſs of divorce, in which caſe only 
quadriennium! oft expeFandum'; and Beza de repudiis et divortiis ſuews, by the cuſtom of 
Geneva, they muſt wait ten years; and ſo did the famous Galeacius Caracciolus, Marquis 
of Vico: But if a party purſuè an adherence only to cement domeſtic differences, it were 
hard to allow the obſtinate pervicacious perſon to abſent three years and eleven months, and 
then return, and that no legal compulſitor could force them ſooner; for as a huſband's ri- 
gor and ſeverity is not to be countenanced on the one part, ſo to favour the humorous 
caprices of wives on the other ſide might be of as dangerous conſequence. The Lords did 
not decide this point, but thought, generally, this proceſs of adherence. did not fall under 


the compaſs of that act of Parliament, and that the huſband, in this caſe, was not bound to 


wait four-yeats z«but-they demurred how far (abſtracting from the municipal laws of this 
nation) ſuch proceſſes may be ſuſtained from the. principles of the Roman or common law. 


The next reaſon of advocation, as the mal · treatment the Ducheſs met with; for tho? it be 


_ aiwife's:duty to live with her huſband, yet there may be caſes making a wife's. withdrawing 


 - excuſable;/ not as to a perpetual deſertion, but only till reaſonable terms be procuted by the 
mediation of Judges or friends. The condeſcendence made by her, of her Lord's bad ufage, 
ought rather to be buried than recorded among ſo near relatives, and of ſo great honour 
"and quality 3 therefore the general heads are only to be touched, ſuch as the refuſing to 


allow her money for her neceſſary uſes, as mournings at the Queen' death; the debarring a 


her from the overſight in educating her children, eſpecially ber daughters when young; 
the ſhutting the doors of his lodging, and keeping her out at night, and thruſting ANY the 
r „ "9 oachman - 


the ſickneſs, whereof: he died before coniſummation, he, gifted: her, 


3 to che 


_ againſt” her, for deſerting and withdrawing, .. with chis, defign,).thas if ihe. 0 did non. retur 1 
to oohabit, he might — 2 theneeforth be free of any aliment ſhe could claim during the, þ 


; founded on the 53th. at 1873. which. requires four years:abſence of the ty de- 
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= Geng Woman, e eren es heſ: yer yore ber. the 
72 r The Duke allelging, The. articles ofthis:icondeſecntdente,: av: they» were. 
_— nanious; ſo they were altagethet irrelevunt to] ſuſtain ber deſertion,: orm to 
2 clidpkhs prenelwof adherence i the Commiſſurs repclled/rheſe: articles; whereby: the: Ducheſs 
___ ebn&eivetiheeſbif agpricucth, and ſe mad dhe caule i He adbwochté from. them. Some of 
„ de darch wbught tlie enaſe might be remitted with thir qualities and directions, Ithst a 
cornpetent wine might he allowed tu the Ducheſs to etui ſtom Flanderx eee 
ima ode, And chut che Duke may; trahſmit ſuch a, unt a8 ſnällebe the ahle to- 
pay her tebtz, andibeartheccharge of wanſporting her home Others moved: for-paſſing, 
tis Bi es vbeutioh. , Hut it was judged moſbifultable}- in ſo-tender arid: delicacera caſe, to 
3 trylan sdb ble ſettiemeht between ſo nean relations, before: rheyrſhould+ give their deci- 
Wo 2... lows of theivmimbercortrya9racommode. 
-' _Tieny"inivregardithe affair nearhp.concerned the honour! of bob partits g therefore the 
= Lords \rainoved all parti except the Advocates employedy rg :;conform; to: the: licence. 
gien by tie act of Parl. 56930 appointing the ad viùng eaoſeb-withiopen\doors.; Which is 
r ⁰ʒ e occurred in the 
N Sine comer; where rapes „blaſphemy, boſtialith 7, or the lie, art puiſued. The Du 
. chess founded on a late rk ane of-che/Qatathiſare, hereby they rejechell :a.procels, of 0 
. rue} by Nr. Patrick Reid Fnenbher, againſÞElifaberhi Ggil vis his ſpouſe; but 
tie dig ricys berween) the caſes war aNedjged to lie in. this, char Mr. Hazel wife had ob- 
"rained s derrert of ulimentg at: Privy Council agaähtt hing onln probation of 
* — _ ths cevelry; and een in cohabiting-withimy. bet eus thers was" noh uch probation or 
| _ © mbdificarion-of awalimentiagainft the Du Bd.. 
1 2 - The'delignod\agroetyenb taking no offe@t,/rho Lords reſumed-the. caſe; ani finding; the 
— Commiſſars had done iniquity, Abey paſſed'the | Dacheſſes!s:; al: of a A Vid: moe 
: | of: this caſe a gif Feb: 9 4; Ihe tit HOT. 2 31001 od}. n ohe 1. eee bs. 
Ry 7 1697 Whitelac roported the adminiſtratbos of Heriot's Hoſp tal a } ſt Ro. 
pburn of Bearford, ment iuntd Debember 171699. be Lords bad fund the Hoſ- 
5 Hrs ad not the benefit of the exbeption af minotity r the att of preſcription, 
1155 che ſame van againſt chem, ab Well as ee were wajors; and ſince that time, 
ths Lords by anotrhet interloeut ot fh,,Iih“-it ſaſines upon Haſpa and ſtaple having no other 
5 warrant. bat ihe Clerk of the barglt's aſſertion, was not a ſufficient title for preſeription, and 


=: not cheniheg in the act of Parliament 67, which mention ſaſmes upon retonurs, charters 
* and pbepts of lars cunu and no word of Haſp and {taple 3 f that acts: of Parliament being 


e are not x0! be extended and) tlieſe being omitted, ad muſti be p̃reſumed to be 
ꝗ oa a „„ ˙ ts Brarford:rotlojmed a againſt this; by! a bill ſhew- 
. fruſtrate andievacuare e unn lands 
1 within Burgh where the uſuab way of infefting was by liaſp pand ſtaple. I. de Lotds waved the 
wegen a this point, in regurd he founded on andther title of preſcription, vie a pro- 
A _ curatory of reſignation; und a ſaſine following therehn in 131 with 40 Fears poſſeſſion ſub- 
ſeqent to the fame. To Which it was exftorred,: chis a n mor authoriſed for a title 
of preſcription by rhe! act of Parliament than a ſaſine by haſp and ſtaple, and was not the 
immacdiize"warran of the ſaſine, wanting a precept of {afines... »Repliedy If it had been on 
5 epo, he herded not recus to preſcription j for the Validity of -ſuith 2 right 
5 would Have preferred him; and adcording to Sir —— dMckenio's0 rvations on the 
ee oft; a diſpoſition alone, Without any other warrant of the ſaſine, is enòdugh for preſcri-' 
ption. The Lords' found this procuratory of reſignation, with a-ſafine; relatiue thereto, a 
 fifficient'rivle for preſeription. Then it was ajefrd, chat the ſaline produced was: only 
nu ttanſumpe aut of che official (in whoſe place the Commiſſars after the Reformation: ſuccecd- 
e ed) of Lourhjan book, and: bote no citation of parties; but only by a general edictal one 
it the enurch- door of St. Geill's. anſtoer ad, it was already ſuſtained: as ſuſſcient to ex - 
olude pfeſcriptioh, and ſatisfy: the production, and could not; be qunarrelled now. Fhe Lords 
Wund the. tranſumpt probative in re jam antiqua. Then, fon connecting the progreſs; for ma- 

be. vp. the 40 years, che Lords remitted the peruſal of the evidents io the Reporter. Vide 
| | cu rrenk,-- 33 5 tie 1 0 17 „ Tipkiſton * Fast iT; $2613: ©] HE: ages 135 914 2 4 3 
by "ov. 2 eee Mey James iſton Writer to the Signet, having acquired a wad - 
3 nem the lande of /Craighouſe, and:refolving to reſide there in 8 the manſion 
5 nil affice-touſes being eee and beg be applies by a bill to che- Londs, craving 

ttſtey n nomine ſome ol Weener a Fügen ace a Hwa fog) tradoſmen, and 
„ es by their adwice what ſam will be neceſſary for repdiringithe hoùſes, and putting them 
3 IA fubſtable tcbndit vn, The ereditors of Sir William and Andrew Dicks! a Reer 
cCrapec Rincolchis wat to bea Hürden and eik to the re ver he might; in'the fol p placoyox- 
3 dae 4. e i int der yoo ey the houſe park and 1925 
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or r 1 py ss 88 10, e. 


BE. only . 40; — dee 

L — ks — e. 

1 ſa numerous eee per ONES: reg 

. FR -withal ito | 
5 judice ; ſeeing widings- decay, 1 


8 ſve 
A vaſt-exx ponce, they 


A We e e e 


i — dim in — ter mo beh — And th ome 
zober — — 
I — — orierave; of him any man- 


L. io Scots, which: confirmed the rule D, mer c 


never comprehend the traſt; given him by the on tor his hand, forfit! was 
lati vs ta debis ow ing by him to her z ita e this truſt vs no debt 
1 abe ee dy thisdiſcharga than Wire eb —ů 2 Th 
null, and not oblige eee eee on a 
dme terms of her contract of marriage irh Mr. Lawfon, her preſent huſband; and to- wHich 


onght not to have elici 


LE 2 the firſt, That the diſcharge was full; comprehenſſve and ample, as if it had 

erpneſſum diſthurgedꝭ this truth; ſoeing t bore back · bonds, promiſes and conditions of be 
bonds; , and the? ſuch· general diſchrarges do not 
: bo t:bore mt ww and relief per expreſſu 


| h back-bonds and promiſes neceſſarily c comprebends truſts. As--ro-the- ſecond; =» 
5 Reed, Tas our-law has indeed. ſocured wives from obliging themſelves: effeually, in imi- 
tation of the 8. C. Velleinnun ed by the Roman lav: and out practiques, in contem | 


—— of their: — have extended it to two. e mcg AX Ko either | 


4.10 be diſchatged of this truſt, Why he m 


be had ever made her any promiſe; and it was as little comprehended under the word back» 
Bond; for that preſup 


Charges : And, on the other hand, ſuſpecting 


— x 


le way, before anſwer, to try if it was arzum tractatum, or cogitatum between the par- 


ties, that chis truſt ſhould be comprebended in that general diſcharge, and either patty to 


adduce what evidences they could to clear the ſame ; as alſo that Mr. Bannerman inſtruct, 
dp ans ſaid Margar 


advanced to her for burying her firik huſband, during her viduity, or to out- reik her ſecond 


8 marriage, c. it being reaſonable he ſhould not denude till he be reimburſed. As to the 
ſecond point, 

they thought the diſcharge being prior to the ſubſcribing the contract, (the? it followed 

che next day) there was no meith to ſeeure the lieges in bargains, if treaties and commons. 

wee n mais ze _— n "Oo en os 88 wn par ye Keen, 

eee I (which 
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ns angeles P 
8 W weren ar heir” . Re. Ys 20 


ale Gilt“ 5 . thin reg mY "a i An, it 74, EE way 5 aN adi wy FUE: 4 WP Zug, ow * 


6 Ab; on; ber father; and | | 1 
| prac, alleging: ho-albgnation was - 


T7 perfor, — anſwers co chisg. 1m, That the general Alebarge oe e . 
wind bi een el no 1 
diſcharge yes | 


3 


” | Mr. Bannerman Was ot aui friegz. but was the only pon, and tryſter kor herz: ü 
* ed ſuch a qiſcharge from her at that time for tho ne might have vs: 
i nafy rranlacted wich othem, yet quoad e eee eee ee e Mrs 


eut off obligements for relief, v (it) 
bf it would entend therteron even ſo here, diſ. 


bone know eee, F 
5 — firſt point, 
e 8 do looſe . 


| lags —— . —— G0. Om the er hind; it — 
: ight not'as*cafily have 
— and char ee fall undef the word promiſe, becauſe he denied by his oath” 


ed writ, (in which caſe. there is a proper truſt,) and here there 
was none; therefore the Lords would nat lay down a preparative to looſe general dif- 

this was not communed, treated nor acted be- 

twirt phe parties at the time, and finding he had advanced her ſums of money on the faith 

of this truſt, without any receipt, which he might loſe if the diſcliarge were repelled, and © 
4 that it ſeemed inconſiitent at finſt to deny there was any truſt, and then to alledge it was 

7 er- e ſeeing von eneis nulla ſunt accidentia," nilleque qualitates; therefore they tock 2 


et's gath, or any othen Way he beſt dan, what ſums of money he "I 


The Lords ſuperſeded to give anſwer till the firſt were tried; in regard 
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nr 16. 769). Tbe Lords adviſe the bills 90 65 ers between Eophame Seton, La-. 
2 Kitklandy ahd Dume Aliſo Frumbalzz and their Eälbands- Butlertof Kirkland, havinga 


vet ſmall eſtate, and moſt of it being 


5 be (Jide Februnty 20. por modify 
1 


and! by the a gtür act f Parliament 149 „the Heir can 


2 ſhe had: compeared- by: ur. William Clark, 2 — | 
_ ow the interlorutor: Andi for n and . of her ointure; it 


| Euer. In ne 


dare wich by ti, e d ee the dane ae rhe 
be had the e . 


© gebits« 


foited) him 10 the eee; and would not ſo much as dent them in pari paſſu; tho it 


and t marke are note 


11785 A i 


liferented by the ſaldꝰ Euphame his mother, and Aliſon 
14"mother, he had purſued! them in 1683, fer awaliment g und — 0 


3550 werks te Him yely; to be 
„ eten een, Rane Ane eg dinner: | 


en Tas being mente bf ehe-morhe, br anime ro have been done „ 
"de ur pes, ace ne ern ——— 0 2 wo — — 


werfe Mam! n Ck nt hers TL 10 


No eee e hecunſe'he brew dg : gude fer nde, 61 


| fo eantor'be'fartſer-bordened; mor reftricted j 28 


tom of Blair contra his prafidfather 5 und the mo 


her's jointur — — 
we no sdtien if be have any other 
© Mile ro ulimei pn is f for the mother, That ſne oppbned the Lords interſöcutor, 


Reit terms as ebuld be; and forte eainion bel fallen by, 


nd; which was ſufficient to 


Was in eontemplation of an addi tional 


N s * 
25 a 
ry 8 * 
= 
i 2 


brothers, 'and*fo was'nor'lutyutus thereby! li or 10, The 

Fords found the ingerlocitor wanted a Warrant zn 2 
fon from Were 3 before they! duld ne muſt bear a part of this 
aliment in time coming chey allowed eher parey V% ; prove a de geve down on of her 


| jointure, and ub one ſhe" dd it und vif he was" ah ante: to thelo p viſions or 
r yet $9199” Oey hr" 1 650 


te 51 Syed eee bas N e eee ett, 


eompt and reckoning dete ven; Bruce of Borche and: Keir 66 Ocgür, 
Rankeilor;: drt pont ae r6-be weſtioned? Keiry ſtated the Price of- the victual 
op, ſo as to bear 
e be from the Candlemaſs, ſeeing 
alemöfs⸗ Bars, The Lords found he eould not be ſtated as debt- 
or, ſo as to bear n alter ine ſaling off the victual 10 ſpec 


_ ally ſceng ſe derab ſell to a — 2 tern inlin-erth prod price art abth” vos 
June 17. 16994 U repo Nee againſt" Jämes Irving of Kincouſſe. The 


annualrent 2 


0 223 daughters; they reclaiming by a bill, 
were allowed another hearing in profentia 3 hen it was alleged, that tho — Tv ey in 
contracts are pendulous till the exiſtence” of the ehildren{ and their arriving at fach an age, 


yet how ſoon theſe conditions were purified, che decade ſimple, true and real creditors, 
_ eſpecially-againtt: all debts contractec 


ed after the obſigement in their fuvours; and the L. 9. F 
1. D. qui potter. in pig v. ſays very well credisorem ſub conditions tutndum eſſe adverſus tum cui 
"es aliguid deberi' incipit. It is confeſſed, where elauſes are conceived" by way of ſubſti- 
tution, or deſtination, they are no more but a regulation of the ſueceſſion amonꝑ children 
of ſeveral beds. inn hich reſpe they are onerous alſo; but where the clauſe runs by wey 
E to p pays Whether in his ow life or after his death, "the ſame are neither gra- 
tuitous nor revocabſe deeds, but may compete with extraneous ereditors, according to the 
date of the diligence they have done: Anſwered; Contracts of marriage are favourable 


and onerous in ſo far as conoerns the liferents provided to wives; but % children's pro- 


1 they are never reckoned onerous but in competition with he father or children of an- 


other marriage; und no ways reſtrain or bind up the father from vuntracting poſterior debts, 
(leelſe they wauld have the force of an qi bur only that he mall do Ho voluntary, 
Fe or fraodulent deed, to their prejudice; and that it 5 — zath Jam 1677, 


Graham fontra Rome, ct Le — an extraneous ereditor to a bairn, tho 
; there wis a decree obtained, und an inhibition ſerved upon the contract of marriage, and 


that the rging the condition was not retro- binding to the pfeſudiee of the interveening 
bu the deciſion marks, that ic was ſtopt till farther hearing. But the Lords having 
conſidered this eaſe of Tayoth's, they generally (none diſſenting ſave one or two) pre- 


was 


a, p L ” Le Ys * * N * 

9 oy | 32 l N A 

5 Wo * % ; 1 TY 

g — 1 * ? , * * 

7 7 Ol MM 

7 = \ 7% . eq 


„ Lone Dis 208 E 88 ro v. Ge. . * N - "If 


l l chatlet:tiniband Was A fngoletancatians and in * U ales; baving ini - 2 1 
„ 5 n chis granted al jointure to his wife. Kiqconllier proteſted! (ts -remcid-iof Kama — _ 
r ; 


— 
ib odem dit. L alſo reported John Johnſton, Keeper of the Purhament houſe, n . 
ander of Dotator and Williſon 3 where: the queſtion was if the titles 3 „ 
© et eng tho not. ſuſtaiped. to defend; againſt; reſtituriony). yet were ſufficient 40 (infer. fuck + Þ 
_ - ſbona ide and probable ground as to afſoilzie: from tepaying Sao ba Re „ 
data of the uplifting. The Lords had found Doracor apt liable, nendevfor hs neglecting: „ 
2 nor to refund theſe annualrents, in reſpoct of his i ao 15 This bring allowed 7 
_ #\{ccond-hearingy/itit: was contended, that the titles produce l predanebdus, an d : 
paiched up hy ſimulate colluGon between Lan ands the Tutor and him; and ig being igno-⸗ 
rantiu juris it can afford: no excuſe. Auſiuered, The teſtament giving wp the Whale etage, 
pPoch heritable and moveable erroneouſſy; this:lad them all inge the fame error »ofya; pro WM 
miſeuous intromiſſion, like the teſtamer mentioned in 1} 88. Hy. D. dt legat. II., ada, . 
naorantia juris in things that are juris paſitivi et in apicibus juris, always excuſes j)as allo 
Where one verfatur in dammo vitaudo, as Nurator does here: And it is enougho ta introduce 8 
dona idea, tllat I poſſeſs animo dominantis, thinking the goods mine g and tho! negotiorum 
 Seftores ant Pro- tutors be liable for accurate diligence, yer Dorstot is not in their caſe. 
8 Thel Lords adhered to their former interlocutor. in * "% pq 1111 Eng Feen tie 32 | . e = 
1 Jun 18. 1697. In a purſuit by Mr. James 8 of 'Cbreſwal Atlvocatey.againſt the 5 1 | 
Laird of Lamont. and: others, it came to be de ted, ift parent heir can propoſe the 1 
dafence of preſrtiption, and yet deny the paſſive 5 2255 was alletlred;. It» was-@nly;. er- 
ceptia impeditiva litis ingreſſus, and not: properly: a peremptar.' Af, Preſcription ig as N 
much inter mados, rollendi obligatianem, as either payment, e you. - | 
haye kept me a year in proving interruption, it were unteaſonable tp. him 
Sanden aral paſſive titles. The Lords found preſcription- ſut ha perempeor ur 1 
by prôponing thereof, an ack nowledgment of aber paſſicestirlas 1 — an be ae 1 
aden die The cauſe between. Herriot's Hoſpital and Beatfocd, mentioned th, uns? 13 
current, was farther. and, upon, the interruption! -prodnoed; vz-che adninirators by ẽ 
bann execute in 1648; — which many nullities were objected by earford 31.46 1 
that the body of the ſummons is blank, both as to the udwes of dhe perſons detenders,! and  <_ Wl 
the writs; and tho: Bearford's father be named in tlie As e that ganndoe connejt „ 
nor tack it to the ſummons; becauſe the execution is O a paper a:parfz and. dora het ex. 5 
Preſs the purſuer, and might have been the execution 0: aneſther proceſs nene wee : 
cyiption/is run ſince; for the next interruption is not till 8 ſo chere is 
16 months above the 40 years; and tho', attthe Revolution, ſome timo was di.. 
counted, yet that will not bring it within the 40 yeats. » Anfeneredy-Execuvitngcuntormat 1 oe 
and null in themſelves guoad the effect of ſuſtaining proceſs, yet maꝶ be good and nalid inn 
torruptions, as has been oft found by the Lords; agth November 1665, Whyte contra 
Horn; 14th July 1669, Earl of Marſhall F£omra Leith; StR July, MCrawicontre 3 
Lord M Donald; and gth January 1675 McIntoſh contra Fraſer : And tho, it he ina paper fol 
a- part, and not indorſed on the back of the ſummons, yet that has pen ſuſtained fer an in - 
tetruption, the purſuer giving his onch that he found it ** 50040 February 167 3, Muir of 
Rowallan contra Lawſon. And, to prove that preſcription 1 15-06t run ſince that interrupti- 
on in amm 1648, not only muſt the anter- reign in 1689 be deduced; hut alſo (the ſurcęaſe 
of juſtice at the. Engliſn In vaſion, and the time the Hoſpital was then under ſequeſtration, 
mult be ſubduced, they being non valentes agere, as Was decided in à parallel caſe, 25th: Ja-: 
nivary 1678, Duke of Lauderdale contra the Earl of- Tweeddale..\ Rephed, That whatever 
= might be done in the ſhort preſcriptions, | as the triennial, or the ſikeg yet, ind the grand | 
40 years preſcription, no time is diſcounted, ſave what is done by un expreſs; law. z elſe if 
one would preciſely make it only to conſiſt of teinpus ulile, wherein judicatories are ſitting, 
and there is copia adeundi pretorem; then. Sundays and Mondays beheved alſa to be diſcount- 
ed, and all the anniyerſary vacation - days. The Lords e deeided only on the firſt ohjections 
againſt che legality pf the execution, and found it ſo null, as they would nat ſo much as 
Din to ſerve: for an interruptionʒ nd ſo preferred and adele Bearkord, from this; 
and poinding of the ground purſuedtlagainſt him, forothe ground - annual of 48; 
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metkes out af the tenement callech che Black Turnpike belonging to him 01 ces! 
Es dir. The Lords heard. and determined dhe. debate anent the competition for OC. 


cht ion, and privileges between Ae, 
2 wer wa Pens 
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Rector and Maſtets of the Univerſity of St. Andrews, | 
ee . * . Fe — the. ET 


my IE , 
E i” 
7 5 ** WOK — = 8 - As 


nr Guteulled by "7 Leſſons © ere Vatertag en wens, fe be de. 
r fromi allicuſtoms, ſtenta, 
mont, — and other vivers be not liable to Exciſe : Next, that me Town bave no right 


5 - — — 


9 L. To. | to 


ö 4 2B a 1s anc o nr 5 jo 67) 35 
Fe ont 8 ban ods nn 1 5 
un Burgeſſes; but that both chgnitian and pumiſhment to the Univerſity, a 4 8 
only proper and competent judges thereto: And, for inſtructing their privile ibey pro- 
et ae, A Charter of confirmation in 14 32, / grapced\ty tam by King James I. bear-. 
7 " ingrolſed-ad longum, the foundation and erection of the Uniterſity by Henry Ward. 
1 Biſhop of St. Andrews, in March 141 f, (cho? Spotiſwood, and others, Place * in - 
142% conferring/ſundry ptivileges on them; and particularly as) to the correction 
. Unquencies, be ee to tho Aldermen and Babes 
Iz of his (City and Regality of St. Andrews ;- and if they, by the ſpace of a nututul day; ne- 
7 2 or delay to do juſtice, then they are to complain to him andiſuccefſors; as their ſupe- 
riot $000 os it bears, dem | uni im uriurum vobis, m in vos 
concedimus, dummodo ts injuria' now fit atros.;, opon which clauſe the Univerſiry e 
e it ge Them a privative; juriſdiction to cognoſoe and puniſn all injuries, either done by 
them to others, which was implied in the word vobis, id ett, a vobis; or by others to them, 
contained in the words, in vos; and, de Urged, chis was no mere than the law of nati- 
ons and cuſtoms of Europe alloued to Univerſities,” for encouragement of learning. 1 ay; 
= Fenn the Emperor Frederic, i. Mos i Lins 0 9 
3 St where Srudents are egemed from all tributes, and chat their r p01 be put un 
3 der arreſt, or repriſals ; and that they may elect theit om Judge, avicatt; only be liable 
I _ toi th&Biſhop's:and; Rector's Courts; and that all- their privileges hall be alſo. extended to 
1 a8 their Braduls ſervants, and Other dependentsz and this very cauſe aroſe up- 
open | on — fining John — 9 ——.— ——— 


Rl That hats ener ai * me Sent "foundation | 


— 


2 Ay whe ri at abr Burſirs . d — 
Mag bf —— authorized oidiſarm'them ; -which-plaivly:1infinuares-they are 
| now len dhe bund, without an en preſs act, and that no further than the law per- 
R NAuſuered for the Magiſtrates, That they oppone their: declaratr: and their erection 
Bargh,-man; hundreds; of years before the e / of the College, «vi2; by King 
5 Javidy und: Mal olim IV, (called the Muyden,) bis ſong in 11 52 after which the Biſhop 
1 3 new grant ot chnceſſion, give away their: juriſdiction 10 the We mere iny 3 
2 con maten . . the . ande ber oduc 


i 
* 


Wonka a to 3 liilelof: whele 9 if leges other U 
3 e enjoy, theſe are only local, and belong needs rang cet. wtr rien 
1 immemceiab vuſtum ad poſiſion has "Anbliſmed them: 7And-1it is obſer vable, here the ju - 
schie js lodged-inithe Matters, the Students commit man ifeſt tymults, becauſe vf their 
Eo conpivance. :1t-is-not. is Town deſign 46; meddle with the Maſler's academical diſcipline, 
N warte e deli quencies urg neria within their own: precint; b one Member 
alen | j nor ilk they quarrel apy" who being cited by the Rector 

icted there, or in the Town, if 4 —.— compear and 


1 


1000 vel le, th Lit — — 
Tee cee 9 and en- 
"cs anch by veal e fond: the Biſbop's conceiion to the Univerſity could not 
derogate from the prior gramm made in {your of che Tbun ; and found the 
byte Chrtettiuß 9 produbed ogy | 
Ton to found omas pmbative)againtt thi ufer | $9. and-alſs found, che ade 
| Putliamene ub be ttaturory. in- ſomte parts, vet. lad the Fown' af St. Andrews“ sjoriſdi- | 
EE Cen dt falls bnder_theiatt falps.jares, an 1chewwvards($Hoobis ot in vos,” ſignify only 
;njuries:dotie v0 Menibers/ob -the'Univerlicyy1pnd;norb thei 3 bat) were rende to liberare 
tte Callege.from paying-onttom co ths Tn for any df their goods; if che'Univerliry had. 
;nfified on 97 part er e eee the Unjcerſity-of | 
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10 tract poſſeſſion „the onde Seam probation! hafors, anſwer voir | 
party, to prove hat acts of juriſdickiom either of them has been in ufs to exereiſe : 
. #6971: Haleraig reported? John Bowman Merchant in Glasgow, and Themas 5 


Taylor there, againſt the Earl of -Kilmarnock; on the paſfi wel titles, for "_w_ - 
 furniſhed-ev/bis father by the one, and made to him by the other, for ſeveral. years, con- 
form to their ſubſeribed om sand bonds -« Mileldged, The debt was null; and he 


% : 


was duly executed, publied and regiſtrate, and they were not 
now 1 anſwered, This was not à formal interdiction, but rather a commiſſ 


for managing his éſtate; but, fo, it were 4 valid inhibition, yet this can never reſtrain „ 


man from ta ing off nekeſfories, either for /aliment or habilziement,; the deſign ("og 
revent the borrowing of money; as appears by the D 
of Colli agron againſt Taw and Stair, loth November 1676, Stuart :contre Hay. 


I his be permftted, be may take alf ſuperfluous 'farniſhing; from many ſeveral hands, nd 


ther yearly rents ought to go towards defraying thoſe neceſſary furniſhings 3; and they ſhould 
e the fame, and "not: ſuffered him to ſquander and miſapply them to other uſes. 


The accompts are moderate; and it is not pretended, that any other-furniſheld him 


ne; and if he had rate! reſtricted to an aliment, there might have been a pre- 


rene bar they ſhould have- deraken themſelves thereto 3; but he was fil Fat, he difpoſiti- 


on being only in truſt. The firſt queſtion aroſe, If they ſhouſd be obliged to prove their 


upon the vetity of the furniſhing, and that the priets ſet down are ordinary; the Lords 


fluttained the bonds, and repelled the reaſons of reduction founded on the interdiction, and 
found they could not hinder the party interdicted to contraft de bt for fo juſt and neceſſary 
àcauſe ; and ſuch bonds and accompts were neither quarrellable nor null 9 05 the want of 


the friends, to whom he was interdicted, their ſubſeri and conſent. 1 
Jiu ng 11697. Arniſton reported Thomas Maffat and Margaret Murray, 80 8 
aguinſt Robert Milne Maſon, and Andrew Paterſon Wright in Edinburgh. Moffat being 


reſt; and then throus them dd wn, and erects his fabrick Moffat now purſues for repoſſef- 


Eo Gon of his own houſes; and in regard that's now impreſtable, he purſues for the true value, 


to ſtand to hie' ſham-valuation,) and craves Juramentum. in: litem for his damages. 
= ons} What they did was aufore prætore; and he being then minor, they had no other 
redieſs but to: apply to the Dean of Guild; and by the fifth act 1663, Magiſtrates of Burghs 
are authoriſed to diſpoſe of ruinous houſes; and by the acls of the Ton- council of Edin- 
| burgh, andbthe act of Privy Council knowing re age ratifietl in Parliament, the form of 
15 ng in lone is-preferit -d; and the leſſer part muſt yield to the major, which i is declared 


to be, not by the number of 2 beritors, but by the quantity of the rent; elſe one petvi - 


cacious land lord might ſtop a whole deſign, and in the building both of the Tron-church 


and the Parliament hoùſe, Leet were compelled to ſell their intereſts; and was ſo found 


in the latę caſe between Mr. William Dundas Advocate and Thomas Wylie's children. 


Replied, Fhepurſuer was not in the caſe of the act of Parliament 1663; for that only took place 


where houſes were ruinous for ſome time; whereas thir were actually inhabited; neither 
was the method preſcribed by that act followed. And for the proclamation in 1674, that 
obliged only the heritors ſubſcribing, whereof he nor his authors were none; and under 
the pretence of decoration of the Burgh and of public good and utility, property muſt not 

be invaded ; nor can the Dean of Guild or private perſons on ſuch pretexts throw down 
houſes without the heritors conſent. The Lords inclined to think what the defenders had 
done was unwarrantable; but in regard it was no other ways now repairable, ſave by fatisfy- 


5 ing the purſuer, they ordained ſome df their number to adjuſt the price, and fee the heritot 


| ſatisfied: for his intereſt to thi fully but refuſed! to e him his bg r he in liren theres 


upon. FIT 04 V. il $5 {6 6 of 8] 7 11) 13 12 BE EE FAY I: To 


June 24. 1697: William Duff in- ed, (pbrſiivip:the Earl of. Seaforth, on the N. | 
ſive titles, for payment of a debt due to him by his father; and, referring the ſame to his 
dathꝭ one of the articles whereon he was craved to be interrogate was, whether he had 4 8 


intromitted with and uſed his fathet's Parliament - robes? This the Earl reclaimed a 
as. neither pertinent nor relevant to infer. vitious intromiſſion, [ſeeing that was Fi m 
conſequence- of his aſſuming the title and dignity of Earl. which was never found to mier 


A 
E had intromitted with his hangings, his horſes, arms, or any other moveable furni- 
| . 725 has Wen luſtained to infer a paſſive title, where they” were of any wes and 


buch 


tepeat- 

we! a redaction of the ſame ex capite: —— in o far is he had diſponed bis eſtate to 
NRöbert Stuart Advocate, in truſt, fer his OZ uſe, and obligeth himmelf not to contract 
1 without his conſent obtained, and that of othet friends therein named; and which 


ters wy the bonds 


by the Deciſion, Dury, »oths- July; 1624; Laird K 


accompts no-, poſt tantum tempus; and u de thought not: But they giving their oaths 
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heritor of a ſhop and tenement at the head of the Weſt-bow, near the Weighchouſe, and | 
Mr: Milne: kathng' acquired: in all the adjacent lands, thereon . to erect a new ſquare, he 
8 dbtains a Warrant from the E Dean of Guild to value and appregite Moffat's lands among the 
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ive title: Let the de thought his uſing his father's Parliament robes, was all one 
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750 not require a ſpecific implement, but that contracting 
they might proceed on the df 
the firſt containing the faculty, and the ſecond, the a 


that — of ſo much de btꝭ and had power 
and which be has accordingly done! 

8 Sterling, and | | 
—_ expires and dies with the perlo N35 and this proviſion to :the:.ſeconthi ſon has 


No law requires a 
is «ſufficient exerciſe of! the 


and. the term being eireumduced againſt her, ſhe teclan 
the extracters error in putting in the defenderꝰs name inſtead of tlie purſuer's, and that the 


bo 8. H 1 5. 0. | 5 7 | 


Baie of Bode contra Taudien Arne Lords ka then Bell to d agent if 
Anterrogt N and veſerved the cnſideratien what it ſhould: 
Sith fob it Was ufgech ſuch robes may be 


Poimded us well as any other moveables; and {6 
dling therewirh infer. a geſtio 
leghorn contra Farley. elt eta „ 
Jule 25 * 697. mes Leviſton,: Sir Gilbert Elliot, and ſundry! others, 
1 —— Edinburgh, on this ground, that they were tined, in 1083, and 
theroafter, ſor abſence from the church, and attending Conventicles, and ot her church ir. 
tegularities ; and no che 25th act 1695 ordains repayment: of ſuch ſines : and the decreets 
produced by chem, bearing they bad pad down their nes at the har; and were applied to 
the Towr's uſe, therefore era ved the gau n Nee, might tefund them. Alledged, By 
the acts of 'Patlianienr in 167 and ne gia intt Conventicles, the fines uf heritots did 
not belong to the judge but to the Kid ens moſt of them being landlords a9 beritors 1 in 
the Town, ſach ea never conveen the Magiſtrates: And as for fuch as were fined and not 
haeritors, he Magiſtrates wh pronounced the ſentente muſt be primo loch called and diſcuſt 
and it muſt be proven the ſines came to the Town!wuſe:  dnfivered, Heritors; in the acts, 
muſt only be underſtood of country - heritors and they are no more bound to inſiſt againſt 
ne Mapiſtrates at that time tlian i it were in a ſubſidiary action for. a priſoner *'veſtape; and 
the decreet-ſafficienly iuftructs che fines went to the Town's aſe“ Fhe Lords thought 
the hole affair wbuſd be beſt underſtood if the former Mapiftrates!: were brought into the 
field, and therefore orduined them to be eited ſummarly and inridenter in this ſame proceſs; 
but would not fuſtain the Clerk's aſſertion in the decreet, that it was converted to the Town's 
ſe, to be probative per /e,-tharinot; being ar officis wherein Clerks are to be credited; 
elſe they might bind great debts upon the incorp ety ball » ho phat adicb ings; 
June 29, 169) The Lady Kinfaunt and John Carnegy, ber ee rſue for an 
aliment during the dependence of the proceſs — ween the Karl uf Mostheſla dbthem. 
The Lords conſidering her tocher Was La oοõ, e her Jointure is 2 500 merks 
early, they modified 1400 merkts to heèrſelf, and 6 merk s c her ſon; Which 600 merks 
they 2 upon Blait, alias Curnegy of Kinfaunsg the ſon of the firſt marriage. He 
reclaims by bill, that he having nd benefit by his father, (but ſucceeding to his mother, who 
Was hei of Kinfauns,) none of the funds could be laid on Am exed, Their father 
brought in 40, O00 mers of patrimony into; the fütmily of Kinfauns, with which he relieved 
7 by his contract to burden it with 20,000 merks ; 3 
by leaving to his ſon of the ſeconti marriage L.. 3000 
providing him to that portion? Replied; A faculty not ſpecifically exerced 
0/relation to 
that reſerved power, nor is ãt in lerminib applied, not being dohe by infeftment. Duplisd, 
pretiſe applicution to tlie reſerved per, but any contratting of debt 
ny; and tho} it be perſonal, yet any . legally 
tranſmit and perpetuate it. The Lords wert clear ſuck faculties did 
of debt exhauſted the ſame 5+ yet that 
indleſt grounds, they ordained both contracts to bayproduced, 
Hedgedrexercifeiot, dit Hansi 
0 June 3 0. 1699. Merſington reported Mrs. Qlara and Patticia Ruthvens, aud Matray 


. erde, Spy bold not the apparent heir s me 
15 1 6 30 
whe, 24 


Pro Berrade. Ste : date 
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affect it. and thereby 


_ Spot, "huſband to the ſaid Clara, againtt Mrs. Martha Temple, relict of Edward Ruthven, 
theit brother, for repetition of 4.4000 Sterling, ſhe got from Lord David Huy, 


lon to 
the Marquis uf Tweeddale; for demitting his place as Cornet of the King's guards in 1683. 


The 1 before anſwer — appointed wigs ſaid Lord David, with Sir Stephen Fox, and 


Francis Littleton communers ar that tranſaction, to be examined; and che act extracted 
burdencd Madam Temple with reporting the commiſſion ane. their: depoſitions; 


a petition, that it was only 


7 


1 did not — ſhould report the commiſſion; but common reaſon 
and evidentia fasti required that it ſhould be the purſuer, D proponed the alledgeance, 
and was to reap the benefit of it when proven, that ought to be vanes with it, and not 


foree her to pruve their ſibel againſt herſelf. dnſwered; They opponed the act extracted 
by herſelf, and ſo humalogate and acquieſced ing and it cannot be f 


uppoſed that t/a 
ſtrunger, can compell theſe emen to before the Commiſſioners, Late 


| which; is eaſy for her to do, they being ber friendds and relations. The Lord 
te impoſing ithe burden, 4 the Commiſſion on her Was a miſtake in ex- 
1 traQting the at; but in regard of che adier 'of the eaſe, they renewed and prorogate 
the commiſſion -t0'2fatder day. ere burke 


ned Spot, the TG with). reporting 
thereof. 0 Yoo Yas ang e Ain ed div Türe bed $1: 
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= 70 65 565 ob Newbyth reported John Hay 5 
N. (hh Hay, father to he. ſaid John, being creditor to Sit William Ruchven = 
glaſs: he 'appriſed his lands for. the debt; and now purſues à reduction and improba- | 
| Tbs of 35 Fits Hays rh thereto. /. Alledped,. 1 will not take a term to Frogs my ; 
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— 9 cannot be -adduced to prove the quota of 


kde Wots of # Kipend, it is nor probable by witneſſes, 24e If he; ſonnds on the Chamber 
Jain? 5 dedlarat jon, he muſt rake it. in lotum e divide it; whereas it was ruly an offer 
7 rwo. Years: ſtipend at the rate of 1200 merks yeatly,. providing. he paſs- from that half 
rear ' controverted, which. my Lord Rox burgh, as Patron, had diſpoſed upon to pious 


Bp uſe as vacant, and ſo nequit aden . e rebrabarr; and the offer nevet being accepted 
„ the Miniſter, but re ced as claiming that half ear, he can never found on that 
der. The rde found t e Chamberlain s declaration. not probative of the _—_ anti- 


by the decrect of. locality, or: 3 . But found the Minitter had right to the l half 


1 che ſtipend; neither ac they allow it to be proven by witneſſes, but 


7 fear 1 694, aud that it was not Varant, both in reſpect of the Preſbytery%s teſtificate, and 
of his aUmiſſion. to the kirk öf C Ochiltry, which Was not kill after the Michaelmaſs that year. 
of Alderſton, againft Sir James. Hall of 


oſe,your appriſiug i WY 0 55 in ſo rn 
Ih kor . ene on-Si Lg Sharp 


Jah 7. 1697-1 55 40 Me. 405 6 Macdia b WE” at ( Holy EE His "on againſt 


That. he had appriſed both Over, and'Nether-Gribtons, but had entered to poſſeſſion of only 
one of ches , the other being all theſe years poſſeſſed by Maxwell, the common debtor, 
from whom he had appriſed, and ſo could be no farther lia bie but conform to bis intromiſſion 


_ . and poſſeſiqn: Anſwered, Lou muſt! be liable for the teind of the whole, unleſs you con- 
: "deſcend 9 ud. modo you was debarred ftom the one room more than the other, either vid fai, 
vel vid j 9 8 "Replied, The debtor being neceſſitous, did uplift it, ſo that the appriſer never 
-artained. poſſeſſion of that patt. The Lords, however this might militate againſt him, if a 


cd. ereditor were purſuing hic to compt, yet they-confidered. Miniſters had action againſt 
none but intr romitters with the teinds; N they ſuſtained the defence, and found him 


5 Babe only for what he poſſeſſsd. 240, He alledgad, I cannot pay you at the rate of L. 60 
+ 13 becauſe, by a decreęt of valuation produced, the teinds extend only to four bolls of 


- 


Te 15 he hat. a wars 


bandted pounds Seots can be proven by witneſſes. : 
eng may rhe y Ao. inden! but, in order to conſtirure and fix what 


— = 


Irving of Gribton, for L. 60 Scots as his yearly ſtipend forth of Ko ge "Alledged, 1mo, 


ar of Nithſdale meaſure, and he is content to pay conform to that. : Anſwered, In dear 


2 Fears, .theſe four bolls (Which will be ten of Lichgow meaſure) will de more than L., 60, 
12 he muſt baye. it in money, becauſe he. offers to prove he has been thirteen years in poſſeſ- 


of it; and by the regula cantellariæ apoſtolic triennialis et decennalis. poſſeſſor nan tenetur 
15 docere de titulo; and was ſo found Februaty 24th 168 1, Leſly contra pariſhoners of.Glen- 


- muck.” Keplitd, Thar. rule held only ' as a preſumptive title of a .church-man's. poſſeſſion, 


\ Where the true one does not appear; as is evident by the deciſion July 11. 16 76, biſhop of 
"Damblane contra” Kinloch; but here the valuation (which muſt be the only rule of the 


Mi.iͤniſter's ſtipend) is pr oduced. The Lords found it enough for the Miniſter to prove ſeven 
years uſe of the TU of che L. 60, to wake the hericoe: liable op bygones,” eil ebe 


ation | in a dec araror were müde the rule in time — ne Aging ro A P40 


» N * 
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4  Eodem 
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improven; but quoad altos effetus, it can never cut 


"The Lords earned this reply, and found other defences Weeieſen winch did not concern | 
"0 title. Au en n 


„i There 2 bil FEW Hi by h A 0 50 (duſt lte Frovod of ifaddingrdn, 


and others, "repreſenting; that William 22 urn, bis fon, is a youth: wichin two ot three 


. months of majority, and of chat fabifty ana 8 y; that; for n lice preſcntin money; 
be is ready to tendunce bis intereſt in "a" Tai ſoteefſion he falls to Provoſt Sleich in Had- 
ee andfuther, and has been oft pod on by Mr. John Roberſon,” who has 
married che ther bei · port portioner, to grant diſeiamstiens of Lebe proceſſes intended by him for 
Dy of his zuſt rights; and how they have ſpirited him ſo it is not Known where 
he is, and wall cauſe him abſcond till his minority expire, and'then take diſpoſition from 
him to all, for ſome ſmall thing; and therefofe'craved, ſeving they were to execute a ſum- 
mons againſt him, to get him interdicted cauſe: 
that the Lords would allow the ſame to be done ar his maſter's houſe, where he was bound 
apprentice, in Edinburgh, and zt the mürket. croſs of "Haddirigron, - here his lands 
lie. The Lords conſidering this to be an extraordinary caſe; and fd me documents of his leviry. 


being produced. they allowed an edictal rot as alſo" appointed Mr. Joby MY 


ts be eited, and referred to the C Ordinary on che bills to try the maxter of fact. The Lords 
have ſeveral times ex proprio motu interdicted laviſh perſons 3” whereof we have an eminent 
ĩoſtance. 47th Feb. 1681, Robertſon cor Gray; and by the Roman law, Prætors S 


cbrators to prodigals, and they had a very pretty ene of: Interdiation of ſuch 4 


"ins nem nec modum impenſarum babent. P wn rn FLO 


"Poder die. - The Lords heard and adviſe#bie"Jebite iniris"dechirator pet ed b) 
" ww Houſton, late of Garthland, againſt 5 M1 of 10 for extinction of a 


bond of 1200 merks, dated in 1 662, upon A ptions; ſuch as, t that ſhortly. - 
_ thereafter the creditor, by a miſſive Pr ao pit 982 tor, 


merks he owed him; which he would never have done if he had been reſting! the faid Op 
merks; for he had no more to ſay, but you ate oing me more, et fraftra Petis quod mou es: 


debe Iwill compenſe you. 240, The Debtor fold the ereditor a iece of land 2 
the bond. and it cannot be imagined but the ſum in the bond was retained in the fore: end 


of the price. 3170, By a Diary exattly kep t, the debror had marked, that this bond was in 


Fd 2 ſatisfied; and there has been a * ſilence and tseiturnity. © Anſwered, He 


his clear: liquid bond; and as to the Hirſt preſumption, it Was no wonder he did not 


5 mention the 1200 merk bond, ſeeing the tetm of payment was not then come; and if it 


ſo ſoon paid, then this is inconſittent with the ſecond preſumption, which aſeribes it as 


oY a part of the price. To the third, Such comipr-hooks may be made up at will; and the pre- ; 
| rence of taciturnity is irrelevant, being within preſcriprion ; likeas, it was nor ſo overlook · 


ed but it was confirmed in the charger's farher's teſtament. Preſumptions have been by all 


Lawyers ſuſtained to take away bonds as well as a poſitive probation, the one being as 
pregnant to convince the mind of a Judge as well as the other. Set Menochius de pre. 


Jumptionibus, lib. 10. præſumpt. 5. et 135. where he ſhows,” creditors ſtlutum et ſfatisfaflum- 


+ quando præſumitur? And Maſcardus de probationibur is large on the ſame ſubject; and our 
deeiſions agree therewith, 1 2th Jan. 1666, Stevenfon contra'Crawfurd; 6th Feb. 1668, Chiſ- 


holm contra Menzies; the Duke of Hamilton contra Cunningham, in 1688 ; > and Mercer of 


_ Olavadge contra Lady Aldy, 15th Dec. 1682, and many others, where evidentia alli f. 
dem facit judici as much as a diſcharge of the debt could do; as in Solomon's. deciſion a 
bout the true mother of the child: Yer the Lords, in this caſe of Houſton' „ found the 

_ - preſumptions - _ pregnant), not ſufficient- to take away this bond; and thought 19 

8 alen not to u 

Fuiy 8. 1697. Rankeilor reported Mr. James Forreſter of Logie Do Robert Roger 5 

Sailor in Greenock. Rowat purſuing on an aſſignation from one who. died in America 

ogie offered to improve the aflignation as falſe. After ex · 

tracting the act for abiding by, and conſigning, Logie propones al? Beg other defences; as 

that the executry is exhauſted, and her proportion of 1 2,000 merks li 


and he muſt prove the quantity. Anſwered, Exceptio falſi oft omnium ultima; and you ha- 
Ving betaken yourſelf to that, can never return to other defences; but the cauſe muſt ſtand 


too much arbitrarineſs in diſpoſing upon the lieges rights. 


for her ſhare of an executry; L 


or fall on the event of the trial of the falſhood; ſecing 1 undergo the hazard of my life 


and reputation, and you venture nothing but L. 40, and ſo cannot. be ſuffered to recur to 
other defences; and for this ſundry deciſions were alledged, July 3. 1662, Peacock; Fe- 
brüsty 22. 1676, L. of Innes contra Gordon of Buckie ; January 22. 1666, Earl of King- 


born; June 19. 1667, Murrays. Rephead, The proponing of falſhood does indeed debar the ; 


proponer from+quarrelling, or objecting any nultiry "opal the title or writ craved to be 
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255 his delay for paying 800 


belled is exorbitant, 


the defence of payment or the like. 
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ab wort 1 nominate, it can ne der he aſeribed in; ment of her Joiuture;: the b. 
ülgzement Whefeof Is heritablef nd muſt fert cha heing Mee, the is provided; toia part o 
the copqueſt; ſo ne will pp her intromion wit the Inoveables” 1 4 Aare of the 
ee 4% ene "The? the obligumtene for the Jaime be heritable good: eredi= 
meren, yet it is movrabe as tothe debtor, and wil phie bern: affpäd the Execiitty;; and the 
. dag of onqueſt eau dake: 50 place till the debe be payed; 5 bot 2% c hey-odbligement for | 
_ a. jointure, is a debt. The Lords ſuſtained the de — Found the mo wrables liable 
pris loes for implement of het contract. and tluat her Totte iſfien therewithdid-ſatisfy the 
ſume pro tante, Teetg debiter nom proſumitur denares; tho the obligation for emen had * 
enen e TR contendediought only tu affect the heir 3tdecauſe * 
nnr 1) od 07 01d god I TOE 
Dp 1 5 9, 160% : 1h a faſpenſtſon given in by un Gordon elder of F. dehil againſt Captain 
55 „or a enen fu One of the rraſons wes Founded m cmpenſation emergent 
_ this decrvet; it was ieknowledged.that anyiground of debt ſtanding in his perſon. defore 
the deereet pany hot be obtraded by way of cans mem becauſe it was competent and 
omitted, and preſumed to have been «Omitted; purppſfely to procure; & new. delay by ſuſpenſi · 
df; but this was à debt Fechil had purchaſe an allignation to aſter; the-decreet, and was 
1 not . omitted. 1 ed, . nat, 8 3 com- 


| & c. Fl 517 Ha 17 
| 1 af w 169 c Tie Ma e ee 
1 hy i TE 1 -ordſhip, of Vunfermling) N 
„ 9 0 of his: RE her 7 | — —. in fathet's. 5 time, 
- - <> _ Haring dis own: n not reclaim pete the years in his r's Xie, 
_=_ e e titles} offered to prove pay ment. The! pR being thus 
the arquis l he Was enonered from — the paſſive ticles,” 09 
der had proj ry exception of pa 88 ed, His confe 
the pallive titles naps. mport nothing quoed the 2 decauſe being 
he was hable however but the proponing it guad the teind, mult be interpreted 
modo only of the Fears BALE — do as it may conſiſt with his denying the 
pale tles; And Were could be ue more went by his alledg ande of payment; and where 
1 is dudious, it were. 2 ſtrange in verſion of law to detort it to make me. univerſally 
Ei and paſſive liable; ſeeing gelte pro berede requires 4 clear intution of the apparent heir, 
ſignified by ſome ouvert act % velle 0 ereditatimy J. 20 D. de acguir. et ont. beredit. 
Aud with us, evety declaration will not infer a paſſive title; ſuch as ek deſigning} himſelf 
heir, at leaſt apparent heir; in a whit 3 Dury 24th January 3625, Glenkindy contra Ctawfurd; 
tz July 1628, Dunbar contra Lelly 3 nor yet the having the evidents, nor the payir of ſome 
dedbts: Neither does the probation in à deereet upon the paſſive titles prove xtra em pro- 
ceſſumn, in another procels, Diary, zoth November 1629: 2oth July 1626, Harvey contra Baron; 
and a lift January. 16 85, Telfer againſt Corlan, the proponing p« 
ve ale du dap aan the parſe from pro ving that: point und. article of the libel 
T6, . which payment was : proponet "The: Lords 6 found Craiglufcar's Advorate's unwary 
6 proponing of payment ine ently, without -diſtifiguiſhing whether for the years of his 
own-or his father's poſſeſſion, not infer: e PORT the ae . which 
in 1 a@ be exprofly dend. 
b * 14. 169% Arbruchell feported Mr. John Stuart your ter: of Blackhall, east 
Jean Scoty Mer zaun ef the lands of Mearns, 1 ſpouſe to Drummond of Hawthorn · 
: Jen. It was an advocatiom of @ purſuit againſt her, before the Sheriff of Renfrew, upon 
9 5 the act 24th 1491; add act \tqth and yt 13 3% to nd caut ion to uphpld and repair the 
hauſes on the liferrated . reaſon ee was, I live not within the ſhire 
1 L nanny | your cannot conveen me ertra territorium. 
al eaden at — ee. croſs where the 
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ravine ra fie bt ie not ſuſie, that dee 


* 


1 . — ie — vel 
ale you are Infeft | in lands lying within 25 


N hike arr roar — mg aflogular Atte 3 : : 


t was not found a 


| a 9 
of that re, the! 
| being before the in 
competent to ſuch actions privative of all others. On the other. Handethe: Lords Where 
diu far had fufſered this to lie over for thirty; years, and now purſued her to repair, 105 Fog. 
nition muſt firſt be taken in what condition ſhe. received. wbem gt berte ary. to her liferent; ). 
 _ therefore they adyocated. che tauſe from, the Sheriff to. uſmlelyes,..tho! the. Sheriff in pr 
inftantis is certainly 28 gene . the defender. 4 N bs juriſd! Mon. 
5 Haden dle. Tha Lord Bar 
huſband to the fad Agnes, fo 
nnd and 2 on Weir Pen 


on must anſwer. as to. any aQion, aching to abeſe lands Aue the Sheriff 
dwell withaut bis territory But here. the fnit.a& of — 


— yon cen only take it from him- oral th 

he Was/a:common:notar, and ſerved the country 

_eeting, it from him infers nothing. [The L 

| _ defendets; tocondeſcend upon cath Wat 4 

1 band; and Ten whom they got it; 1 i 
: F i Oe 


8 8 ordained. denne and Ferguſon, t 


fo 8 for It, TM 
diſcovery. to wy, LO 
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if dangetous, cc © Ce, 

| 1 Joch November 18 

BY s- 169% + Halcraig re need 
of; — an we 3 


6 eee 
g ui R and if he 
jepone There- 
bur nor againſt 


fend ro, view, where 


"Cauſes: there · 


5 a band it pop : dangers 4 = wg ages I and ambi 

fore they took a middle way, ordaining * defenders to produce all rai 
defunct. upon oath, nde Reporter to peruſe the ſame, and if he finds 1215 not fall under 
1 revocation, or my be debateable, then he | is to allow the 1 inſpeRion thereof, and 
3a Eodem he 'Halcra reported, Chriſtian Salcon 3 in \ Liths ow nil 8 and to 
denude of the right of an aſſignation of a. e; wade co him, that he might 
include it in an adjudication he was leading againſt the common. debtor's lands for ſums 


abroad, and from whom you have no right ; and tho' you 
inteteſt. cither to lift the + oi ot to crave me to denude of the truſt, but only to Lage the 
anndalrent during your lifetime. Anſwered, A liferentrix is always allowed t 

ef i the debt, upon finding caution to make it forthcoming, to & far when the — 
ecxpires as appears per. L. L. g. er 5. C 1. D. de gſafruct. ear. rer. que uſu conſum. And on the 
Ach of February 1684, 
| arn's eſtate, the Lords found the relict bad nor only right to uplift, but that an ap- 
_ , prifingicd by ber fot the ſtock ſubſiſted as a valid right, even againſt a ſingular ſucceſſor; 

and tte defender's deſign here is only to retain the money in his hand on the pretence the 
iar is ſtill alive, er preſumitur vivere uſque ad centum annos, deing abroad, and unknown 
whether alive or dead; therefore ſhe, as curater Bonis data, is willing to find caution. Replied, 
5 el have never . e of. DIED * * 
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ors of Mr. Jan ex Hüte f Miliz68s/ Who had belh dim! and bis 
'bound,, 'purſae' a'reduCion''of t . leck by⸗ thefe creditors O Bad only the 
19 0 205 Abbey 5 ah n th 1 1 multity Se, after he was bank: 
nn an & 3 anni deliberandi. to enter heir to bis 
KM vt th 1 E inftance 12 the Wks 0 1 5 U Ws father's "Efeditoney: and not 923 
| 1e ER | Phd, 855 F e benefit f his amus deluberands; yet the 
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1 e 3 bn the prefudiee'6f-Mis own creditors, he imme. 
thy unde g to bi alſo,” & hereby they came in wiemp -v cer and/deyr with his own 
105 Pe whereas, if he _ CERA by nin e emf op bs eartof delis 
FT fo oli In pay; pan with che porſners z hdd as he was then in- 
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Ire, dogs ng . Sh, ch the erot's eier; bien Air Ss why cumm patrimo- 

An nuknter ; and tft d erat g'beirig rediſevver-wherher Ihe fer editas | 
25 0 Bit 7 Rd gle), ſoon reſolve himſelf vf that que 8 


no4{iiwhere' for yrar an day che JG a: - 
GAG jf Lies from the“ venſbns of re gf 


ul RE gin Rec ane the: 
| = 1 1 55 Vin 0 0 vs 5 e ale | editT-th/Goceryjec del 
. 1 9 awfully charged th enter heir, 3 rod 
= Er CORRS Bo 0 (beef: iftoert# Tou toe 24 bdute 2renu 
5 19 4 wit, Which now letlged he charge) aud fufſened the rerm: te de creum. 
7 5 79 5 2 25 9 it z Fand ſo Etundt-öbekt 'this mullity now y aving acqui- 
1 The drin e pears uo t Have been e mitake; for if 1 
bag Kt 1 bete e jetal charge wong newer hade, taken dey uo renounce; 


110 je. is a8 5 x'nullity. as if one Nee and the ſame were 1 
aß Was found lately bete bk Mr. avid Prenth and David Dear The Lords i 
ſupplied! by: their offeting a tenun- 
N ehe charge | gk edeutions are ng produted to fortify che de. 
et. aq $01 pits. 01:50 {1 out „dend ad om. 10 net ef; 7 
99 * tie. \_ The Lords adviſed. the debate becheen the Earhtof Northeſꝶ end Je W er- 
1 fon to Einfauns, about rhe right to 4 blank tramſlstion of bond of 9000 merks found 
i beſide Kinfauns at the time of his deteaſe. Northbeſk addueed maf yt adminieles and 
refu fumprions to convince the Lords that it was his farhers"evident;' and taken ont of his 
charter. cheſt by bis uncle Kiafauns, ſecipg it Was natourly known. what dcbeſs he had to 
his" father“ 8 Wits during” the time of his diſtemper 3 and that the Hike ttiee was done in 
a caſe of Georg e Cheyne's bond, as was found dy the Lords Judy 17,1% marked by 
Stair, et ſemel 2 5 ſemper præſumitur tali bee. that it was found in a 
bundle, wrapr vp with other papers, unconttbvettedly p26 Northeſk ; aridithar his 
father had given a receipt of A to Gosford." fuer, A blank writ- in my hands is as 
much prefat xd mine as if in güne were: filled up in it; and as to the particular conde- 
ſcendenck, they denied the fame - The/plorality bf the Lords fdund the pfeſumptions ſuf - 
ficient to CEL: that the Bit blank tranſlation” belonged to Northeſk, and mdbt-to Kin- 
 Faons.” Agzinſt this ae the 1.969 Kine auns, as exccutrix to her for, proteſted for 
- Femeid.” 92 Fa F . BR eee ee n ane 14+ „i N at 
FDodem ae.” 1155 he debate between Fullön 8 Ik alas of Corſdie, ag ainſt Baiſie 
of Adaniton; and R fonkton, to hear and ſre it bond and ecisred; that he ucts infcft in his 
Aands a into a . with the privilege o of Wren" and en] and fy e to de. 
1 . e 
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nd" e benether ende 8 adjoced of 
Gurken - Wn Ns 0 thaſe edit! bas bound not on the ſed; ſhore; and %% 
reck were ue regalia, I have a better rigit tb it chan 5e. in reſpett of:the firus-- 
hes mynlande ; and that a Barony" being neh aniverſftatis;-ar, needs not expreſs e 
Kaba dey in Ahe dlpofttve clauſe ; and Sit John Skeen, wock Hure tells of ſundry old dec. 
Hons an 149 where one ſufeſt in wars wasfodnd/ts have rigbraodebar: other beigh bouts 
from gachering it co möck their lands with on tc gather cdakles, muffels, or-otherſmiall; 
6 The Bords found whatever the Kin might 5 Ns ins ra 9 

to debar the defenders ftum gathering ſea· lang 
1 on the fea, bat prejudice to the defenders x ion, i it 
pit memory min emp the Por te might ee | 
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anted 2 fever as, op peytment of L. 397000 dil Which be bad veltridted 
bz ee lit Were ee within that nine, chem e eee 
iütredeemably sothe Marquis on his paying E. 254600 farther; ls tlie li ide; addirionalt 
| Nr them for the valut of (the teverHDον aud that i they-had failed zs 
piyithe money at the term mentioned in the \cotitratt f and fo tlie rederon was expired 
1 this being a Woodſet, on n e e irtitancyzi were to 
futain pare legis tommi ſſoridæ in pignofiban hic is: xeprobiteiby{the common ſav- Hand gar: 
deciſunst and he: pracfire of all ſovercignyudicatutiesiin" Europe allows debrors'ro pay and 
potgelat ehe bang h being founded! on a e und proportion, and all fach penalries = 
' - ., approzchito: uſurys7 and when. yoo ge t yony money re nibil uibi. det) das. che 
{ Emperor Conſtantine very juſtly determines even Win retroſpect; E. 3. C. at par. pignor.. | 
} Aton, Penal irkitancies are indeed odibus andi purg cable; but wWelare plain) in the cäſe 


ſimpis and abfolute; as-is: decided in J. 16. final. Ds de pignar. and . Bn. Dl A central enjpe.: 

and was found! by the Lords, 1 th am 1 79, Beatſon- dr Harrowert Replitd, It 
| holds where there is a competent prick paſct and the xranſactionas: inter u 
whix che Myirquis'is: to pay for thie lands of Glenlyon is fat from amountin 
price zin Which caſe Stair, in his Inſtirutiqns; ::iſhews the fame id ever 0 and purgeable; 
and cites many! deciſions from Dury and dthers für- ir; likteg, this 7 reverſion is granted wo 
afminorzoand tho? he has'tenounced/the exception of minority, that be mall nen obtrude it 


munce it noſtore than he may conſent char the legal of an:apprifing or adjudication ſhould: 
ONS when he is minor. Duplicd, When one is proprietor by expired” *counpris | 


me or he muſt wand it. See Craps, 


Har and Chalmers, thüre mentioned. The Lords 2444 this tranſaction was not of the na- 


_ thereforeideclared the irritancy incurred. Vid. ad July 169. 
Eudem die In the action at Mr. Andrew Maſſie's inſtance, (mentioned agth Jan. hank 
againſt" the Town of Edinburgh, and Mr. John Row, for repoſition to his place, as one of 


. ; 5 the Regents of 'the College: The Lords having ordained Mr. William Scot to be cited inci- | 


denter in this proceſs, 5 lled his dilator, that he was not bound to anſwer ſumma 


iy 
bc urdine; the 4 fell in wixt Row and Scot, which of the two ſhould cede their plate, 


td make room for Mr. Maſſic's re-entry; Mt. Row being admitted to Mr. Cunningham's claſs; 
but to Maſſe's place; and Mr. Stor is called to Mr. Cunningham's vacancy, but to Maſſie's 
claſs. The Lords found thir qualifications ſufficent to prefer Row to Scot, chat he was 
invited from St! Andrews to Edinburgh by the Magiſtrates, before Mr. Maſſie's deprivation, 
and that Mr. Scot's program was general, without naming any particular vacancy; and 
that his act being Nane as: fucceeding to Cunningham, the lame was rejected by the Town 
* Council, and torn out of the regiſters and which being proven; they ordained Mr. Scot to 
ec A debate aroſe, de "modo. probandi, that it was incongriious to prove per membra curie, 
(the Magiſtrates baths,) what contradicted their acts of Council, which ought to make 
more faith than to be diſproved in e a manner; but the Lords ank the: n 
 foreſaid\fo 9 N b ee Molly rise 97 g 


fa condition] ale; where the e exitting vathegemption vendition becomes | 
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6:3 But here 
to an adequate a 


_ againſt ch6expirition of the reverſion; yet his cuſe is alwiys>favonrable{/-and-be: can re. 
gs; under g ama; prorogates the legal to a minor; he muſt- take this favour as it is given 


dor. p. 173. and the caſe of Hamiſton of Sanqu- 5 
ture of a padtam lægis cammlſſorie, and bat d minority gave him no intereſt to urge: 3 and | 
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ander Hunter younger of Muirhoule, ; purſues 3 Pryor 2gainſt che —— — 
The crediters muſt be preferred to the er his annual Rebellion is not after be 
N Pas apparent heir 155 father's deccaſe, but mioſt of it was'run in his fathet's lifetime; and 
before year and de 8 xpired after the father's death, the creditors had ad adjudged and charged - 
1 the ſupetiors. to in them; and ſo they muſt be preferred to the donatar. anſwered; An 
| ent heir being.year and day at the horn, beſ@rt-his" father's death, % momento that 
father dies, the litercnt>eſcbeat: immediately falls to the 1 ſuperior, whether he be inſeſt 
dene; 2 weg found 3d Jaly'a62g, Muir and Hainz gal the Earl of Galloway; and 
;32d'ath of Parl. n535,. requires ue ſuch thing. "Both che deeihen and! the acc 
| U Parliament malt: be underſtood in ſerminis ebe that che. Rebel muſt be vaſfal el 
BY” vel babit, which he cannot bo till his father's death ; und that it muſt; be ſo, is ex 
=: plained in that patallel caſe, ötb March 162 % po cents Wernher, Fhero Ge reaſon 
. ro'the Ki us 
/ extended; and therefore. in this 
| .caſe,. and ſo rred the other” creditors, 15 15 Es {3 * Fs 111 55 = b Me Ne N ied FR 
_ William: of Dtummekier and Sir Patrick Aken ling: aving bought the 
0 lands of Danſe, a 15 of Cockhurn's eſtate, 7 roup, and  afterwarde! diſcovering ſeveral = 
| Material Erpors in ati x the” rental and pe, hez 7 craved! red cation Oe fame, and 


2 ein 2 , 5 he rented,” the: Lim 6 * 
mined before the up, and the offerers knowing all the public ef met ale, cannot 
| 10w:reclaim,. ſecutg.. the next bidder will tie it off their hand; rand if rhis were allowed, 
_  _ all ſales maybe branled and ſubyerted, which. was tee he reit ways uf purcha- 
_. _ Wng%. Award, This were'a ſtrange injquity;” if hbdenteble erde de malle out, and yet 
dee ee hoveliberty to.refofmy the fam ; and tis is 1 new things, for: the like 
 . " was dong inthe zonp ofiCarlou . Cockburns pat B, Leſwade and'others. The, Lords | 
die eie e eie inthe] reſti nowies of the-wirnefſes, zor the: be obs 
V 0 rE-colifder the ſane ; as wh es houſe in omg 
ET when, und; =: hee hold of the Town of di „ anc 
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| pntrary 7 the: act of 
8 e money g 3 this hated The: do- 
—_ propkeryr of the en In and 9 55 5 no more Stonechewerſs money, it 
. pos + not ebe by his creditors arreſtments. Aufiuarrd, The act of Parliament Kelates: 
5 anty to intimations of aſſignations, but not of bills; of enchange, and their proteſts; for 
= are regulate hy the fun gentiam for the more expedite diſpatch of trade and commerce; 
and municipial laws ite not the rules in ſuch caſes); and by the declaration of knowing mer- 
4 mts, given in, nd ſuch ſalemnities are. 1 N in proteſts” of bills of exchange. The 
Lords found cuſtom behoved to de the rule here; uf nd therefore repelled the objection, and 
fund it go he. n nullity. To the zd, John nie abfwered, That before the * 
N the money; in Hecie continued {till to be Stonche wer's, and ſo affectable by his creditors dili- 
gence; for he ought; have ny tame before delivery altered bis reſolution, and countermanded 
_ his kirk ordet af giving it to Palgowan, ard ordered it for another; and in law rraditionibus 
dun convenient n, iſex_nudis. pdftis transfertntur rerum 'deminia. | The Lords found: the do- 
mmnion not tranfmitted till delivery; and therefore preferred Inglis the arteſteer. 
. Eadem dir. In à cauſe between Mr. William Johnſton, fon 1 Weſterraw, ne Sarah. 
Johniton,. the Lok decided this point, which was new. Jardine of Applegirth appriſed 
the Lands of Lokerby, on a band granted by the apparent Weir This apprifing afterwards 
comes into the next heir rſon, th 4 who, by his contract of wean ſo far repreſents as 
to undertake his father's deb bin heir aſſigns the appriſin r. Willam Johnſton, 
and he excluding; the creditors 2 — 3 it was olledged; The appriſing ie; "extin® by confuſion 
fe momento; it canie into the: perſon of the heir, ſo he couſd make nd valid ele ance of 
it; for he being both debtor and creditor confufione tollebatur, that being int 5 Al. 
uendi obligatiamem. -Anſeered,' By the act of Sederunt 28th Feb. 1662, do che cake &f Gen- 
5 dinning againſt the Earl of Nichidale, bat conveyance was found a paſſive title, but did not 
. an the debt extinct; and ſo adjudications on ſuch bonds have heen cominorily made uſe 
M I 8 a title _ — heirs to . predeceſſors _ ha POE =Replted, 
WE The 
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"Tk wm 2 gregter f penalty a and RP VOY thanitotclars: the-rigtit 
null, and theſe conveyances have p ovenia ſeminary nf fraud; ! whereby. apparent heirs have 
- created vexation to their predeceſſors creditors: Thetefare the Lords found it an extinctinn 
| fo as he could not tranfmit it co'My:: William Johaſton« Büt in che eaſe of Hog Nel 
ſon, the Lords found no extinction; tho he Had acquired 4 tight te a debt of bis farker's; 
'.  . | becauſe bis repreſenting his father was no ottierways' proven againſt Him, but chat he being 
._._ _outefithe Kingdom bo purſued in a cogmitionis eta for à debt of his father's, he gave no 4 
ma renuneiarion ang ſo præſumptione juris became perſonally lable ; for rhe Lords thought _ 7 
un tesſonaple to repotic him-apain(t this paſſibe title, by allowing him Jet to gie in nis re 
nunciarion, unleſs they could inſtruct thät de truly re 9 Tome:/orhier: males” or-wayz ' oF 
_ ' ſo asir be a feal adition or immixtion, andinotia\preſatipriveione: ©) 157 447 / 
8 1697. Michael Malcolm of” Balbedy . Ruchertord of Navity; and Bear: BE 
ſo ok Coulin, in a Geclarator of thirlage.| lege, They zchnowledge a(triction, bat 
5 the mall duties and the ſervices in repairing the mill; they cannot be fable, becauſe, = 
bythe contract of feu, they are only thirled ro a peck of "mulcure foreach fix tiflots,.and f, 
ys it bears no mention of any more; and theſe ſetvitüdes being frif. juris, art not to be 
1 listed. Anſwered, He opponed his Sang ant ond mars cums anolendinss | et mult 
„ earumqu we: fequelis ; and the ſmall duties and ſervices were but a pendicle and acceſſion, EE. 
unless 1855 could ſay ekemption, either by expreſs paction or preſcription 3 auc it was ſo  ' .. 
found, 27th February 1668, Maitland contra Leſy. The Lords found the knaveſhip/and 
ter ſmall ſervices due as well as the multure, notwithttanding of the au re which nere 
— 1 taxative nor excluſ ve. .. To es tt Fe | DES 110 1 roy | 
"July 23. 1697+ Patrick Marray Colle æor having! borrowed 85 Wert $i erk 8 f from the 
5 Ro yal Bank of Scotland, upon bond bearing 4 per Cent. bur if be failed to pay uh 4 
; i after the term, when Sinha: he ſhould * be liable in the full annualrent of ſix +; 
having failed, and being charged, ſuſpends on this reaſom ; that he can be liable in no mo * B 
: annua rent dut 5 per Cent. becauſe, by the acts of Parliament, all the lieges bave the mei, 
lege of retention. Anſtvered, He cannot faund on theſe acts againſt the Bank, which is 4 
Society erected by law, with the privilege of making by-laws and conſtitutions: of their 
oben; and ſeeing: you have an evident caſe of 2 per Cent. in cafe of punctual payment, the 
exacting ſix is but like a penalty or termly failzie in a bond, and: Known; -berrepute-ulury. - 
7 Replied, Private pactions cannot derogate from the publick lar; and if this ware a allowe = | 
then What hinders but they might inſert a forfeiturè of 7'or le, Cent. et quad 
Uiet nec per ambuges per mittendum eft, otherwiſe fraus fieret legi. ap w were "divided 
on chis point as new; but the plurality found the: whole ſix due, mualrent 
ä EY damages liquidate. bet wixt the parties. SPINE It Ws K* * * te 1 : 8 hi hk 7 
__ +2 Eodem die. The Earl of Tillibarden' 0 Mr. David Gren of Keillor: didn de. 
5 clarator, that he had bought and acquired the lands of Keillor for the Marquis of Athole 
and the purſyer's,behoof, as their truſtee, in regard he was depoſitary of à right from Mar. 
| ray of Keillor to the Marquis, and likewiſe of the Marquis's bond for the price, and what 
diſpoſition: not taking effect, he bade at the roup of the lands, and carried it as the great- 
elt offerer; and, by ae ſubſequent: thereto, inſinuated as much as if he had porctiaſed 
them for che Marq uis's behbof. Anſwered, The truſt ceaſed when the lands were expo · 
ſeed to ſale; and the letters import no more, but that he was willing to treat with the Mar- 
ais, and any ſuch communing may be reſiled from before delivery of writs, and he had no 
cCeompulſitor whereby be might force the Marquis to have taken the bargain off his hand; 
„ Wes: he had ſold his place as Clerk to the bills: to pay the price. which no truſtee would 
have done. The Lords found it a continuation of the firſt truſty and otdained him to 
i nor hed ee e ye: 200 . f f tera Pein wes 80 n e wo — 
740 2 37. 7697 Margaret: Smith, x of Jutek n der childrew porſding oben 
ob] Baldus for a ene the defence was, it is preſcribed quaad modum probandi by the act 
of Parliament 1579; not being intented within three years after the committing. - The, an- 
| ter was, the children are minors, againſt whom that” preſcription does not run. 1 Replied, 
T - The title, as executrix, is in the mother's perſon, who is major, and cannot ſtop. the pre- | 
ſcription. Duplieu, It is only audum offiium, and ſhe is fidecompuſſaria, and truſtee. for the 
." " neareſt of kin, the legators and creditors, and ſo the bairns jure ſanguinis having the na- 
tural. right, the perſonal privilege thar preſcription runs not againſt them while minors; 
may very well be proponed by the mother ob connexitatem cauſe; they being conſortes ejuſ- 
dem litis, and the mother is not domina bonorum mobilium ; for, if ſhe were denounced Rebel, 
they would hot fall under her eſcheat, as was found 21ſt December 1671, Gordon contra 
 Irving:: \Triphied, The ſole adminiſtration! and jus exigendi is veſted. in her perſon; likeas, 
- the has right to a third of the moveables Jure proprio; and if this were ſuſtuined, its con- 
ſequences might go too far; ſeeing, ereditars have an intereſt in the executry of their debt - 
ots, and petto that one of chem were minor, would that afford a — of mene 
Vor. I. e A e 
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3 8 eee e deciding this dice points. and: * hi 
1 EO not yet given up inventary, but only taken out ac decrert. dati ve wien ebene 
82 rhe ; HK lation o be carriad dn in the minor childrens name, - 10 1 11 . A liier by "31 
uh 281 1697-:Roſs of Tllliſnavghregivesinia eomplaine, bearing,” thats in an impro- 
10 buon purſued by the Duke of Gordon aptinſt him, and fundry othet vaſfals, there wa a 
_  certificationipgranted';; but he, on 2 bill, Zot the ſume ſtopped, and made a production of 
dis charter and fafine ; after which it lying ougt; and be; chming te call lg the proceſs, 
finds, that one George Innies;! 3 ſervant in the Clerk's s Chamber, bas given up the papers to 
__ *he Dike's Agents; whereby his property! is like; to be eviftcd; from bim, without the 
: jy Loc interpoſe their authoriry ro+redreſs the fame. The Lords nmmeciatelrgave orderite— 
. . .. * "one of their Macers to bring the ſaic George Innes before; them, lealt; oh ile noiſe, ha 
mad matze is eſcape; and being come, cha Examined: Hinz and flading -fufficient matter 
E >, f ſuſpicion,” that far money he; tad given up ſome of the papers, (tho' be denied be ever 
ua the charter and faſine) they eee diem to cloſ Priſan till the matter wete fully 
55 e 4 1 Of Utd FG 536 90t.a9% 30. HeJdEed: to; 
LF Cy Jaly 29. 1695. Lindſay; Bailic off the Regality at Glaſgow, having-conyeened: Paton, 4 
Pergaſon, aud ſundry» other Maltmen livingthere: and in ch Gordelle, for. conttaveening 
tte een ac 1696, uncnt ſelling malt by the meaſure; and having fined them for every 
articular act in ten pounds Sccts toi Juotian chey gave, in a bill of ſuſpenſion, on this 
fkenſon, that he had taken a decreet againſt each of them for L. 3000, Which was more 
ma ane them was worthyiand: D he could go was only ten pounds for engen 
don vickion. He opponed the 465 of Parliament, which bore ten pounds ſoties quettes,: Which 
eecaſchbe applfech o nothing eie but for evefy breach and contravention, cles: after a year's 
5 „ they would chearfully pay one ten pound for all, and ſo elude the act. The | 
Lords conſidered this was a penal law, 2 not i be extended; and that Magiſtrates and 
4 as to enſnatcitlic people by letting their u lie over; (which: were to 
invite them as connived at to break the lau,) and then take a decteet for e their utter 
ruin and ondoing and the act being new, they reſolved to hear them in their own pre- 
oe how far cht Judge, by/his own: negligence or wilful for bearing, ought to lucrate theſe 
Hines, and what the words ** foties quotes? in ſuch a caſe ſhall import; eſpecially, ſeeing the 
0 le. not im viridi od ſer vantia, nor has yet taken eſſect in many places of the kingdom. 
„ William Jobpſton o ring to improve a diſpoſition produced by his brother 
1 mob him; and: upon the abiding at the: verity of itz being ; ordained to conſign 
= De! in euſe he ſuccumb, he repreſents dy a bill, that he being id the- poot's roll, he 
Funnot command the money and it were hard, becyuſe of his poverty, that ie ſpould 
eeclſeape, eum crimna non debent manere impunita. The Lords, on the other hand, eonſidering 
3 calahny is not to be encon aged, therefore they ordained him to enact himſelf to undergo 
5 _ thiee month impriſonment oiſe the N be found a true decd. * ann habe i iy 
uit luat in bor por e. e 5.6957 7 VEL; 
Fly 30. 1697 T e Deacon; Box- wille Ty incorporation of the Taylocs of the 
_Cantiongare: being debtors ro/Elizaberh'Daikers/in 300 merks by bond, and being charged, 
ey ſulpend that ſhe is minor; and tho“ ſhe be lately inp DA yet Gib, her haſband, is a 
Midland man, ma ving nothing, and if the marriage diſſolve within year and day, the tocher 
trtteetufne, and he has no right thereto, and ſo he cannot validly diſcharga. The Lords found 
S her ſuſteiencly authorized by her Huſband as | curator to her, and that the right of admini- 
tration and jar gvigendi was im him, and theſe uncertain events: OWN: not binder his =p 
eing. AS chef found the letters orderly podecetlel. 
ee die. Kennedy and Macilturner, having ſubſcribed witnefſes to 9 £xecu- 
non, on a ſummons raiſec by James Stuart of Chryſtwal, againſt the Laird of Lammont 
and others; and the execution bein og improven as falſe, and the witneſſes acknowledging 
| under their hands, chat tho“ they fubſcribed at the meſſenger's defire; yer they did not fee 
the thing(done.” The Lords ordhined them to be carried on 4, market day do che Tron 
betwint eleven und twelve forendon, and to have their ears nailed 5 and to ſtand 
mdtere with- a paper on their hreaſte and them to be baniſned. Wherever the puniſhment of 
flalbood comes tobe mitigated by their ignorance; ingenuous confeſſion, or other circuin- | 
Kanes, to be n mortem im duch caſes the Lords inflict the puniſhment themiſelves 
{ witlour remirting them ates -Criminal-court: foe Dong ee July bh oy en contra 
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erer NMre William e 157 "oh Keich 
their factor purſue Mr. David Dewar Advocate for! the ſum of 400 merks, as fome-years 
rent of a daellibg: houfe, pertaining” to the ſaid Mr. William and luis creditors, and poſſeſſed 
dy the fad Mr. David; and the Rbel being referred to his oath; he deponed in thir terms, 
e W che JT) 5 8 but adjocted * - 
1 " 89 9 * | a 


— 


/: e 108D$ | 
: F for the ſaid Mr, Winam 7e hs of: 1 FR 335 ”” — 
be had botrewed from them! 171 bend, and on diſtreß had. as it, and fac 7 5 compenſas. . 

dog, 1 It. Was a/ledged. The defense - of), compenſution/<ould-nax de received. neither by way. ,Þ 
af quality non athermiſe.;. 1 the: exeditors ſtanding ipfelt in this] tenemenc on ien 
5 no debt due by Mr, William Clark, their: depfot, who is denuded'! „ 
__ - forgfaid,, en Lompenſe or meet their right to the, mails and duties of. their own lands. 
B22 1 for Mr, Dayid, That he ſeeing Mr. Clark in patietion; * not obliged e 
Fu Wpether he was denuged ar not; hof is a tenagt boupta-g9.and ſeck the e _ --: 
dor a creqſter's infeftment,  unkcls, chey be jnterpelled/and put n ge fide by a citation k 
: \ mails and duties or a poinding of the ground, ot by an arreſtmeat at the crectror's inſtance; 7 

and compenſation is as fa youxabſe as bond fide payment, which.wauld haye li berg and.exonered. 

Mr, David if he had paid te Mr. Willtam Ci. Phe Lords confidered'in this caſe there 
Was: a raped between bond fide: ayment and compenſation ; for in the firſt caſe, 
both the favour of tenants and ſolution ſuſtains che payment tho” made to che wrong hand. 

if there was a probable ground. of miſtake; but in compenſation, there muſt 41 tue greg. 
of as well az 2 debtor. before it can rake. pfare; but hers My... William Clark. being denndeg i 
by rhe ereditor's diligence perfected by infeftment (tha, no (proceſs Was thereon -railed,, 

againſt the tenants,) Mr. Clark ceaſed to be à true [creditor to Mr. Dewar far the houſe - 

rent, and conſequently. Mr. Clark's debt cannot compenſe the ſame. The Lords 8 1 

the compenſation, . and preferred the creditors ; elſe bapkrypts might eaſily. difappoint the 
_ creditors. by granting bonds to their tenants, or obligements that They rerain, their ret 
Adil chey be paid of ſueh a ſum, which ought. not to militate againſt ſingular ſuce ; | 
EE Mr, Dewar” 8. procurators grayed the creditors might aſſign bim to their diligences oro. tanto. 
for his relief. The Lords thought this Unreaſonable, unleſs: to. come in after din whole. 
debts were fatisfied and paid, but not to bring him in par; paſſ with een dee 
5 +: November g. 1697. 'Fhe Earl of Selkirk, Lord Re giſtef, gave in a petition to he 0 1 | 
repreſenting. that Moncrieff of Mornipae, Clerk. to the admiſſion of Notars, being deceas d, 
LE bis relict and ſeryants had the records belonging to that office, and they. might be embezzl ed 
medio tempore before another were placed; therefore craved rhe Lords mighg appoint the 
3 Ordinary upon the bills, or any other they pleaſed; to go where the ſaid regiſters lie, and 
| _  eauſe ſecure them, and take the relict's and ſervants oaths that there were none of them ab · 
facted or put put of the Way. The Lords remembered this was uſual, and they had lately | 
dane it in the caſe gf the regiſter of ns, Fenn cdl the Ref e R ertſon ; 1 
therefore they granted the delire of the bill. LN 
=» Eadem: tempore. Hamilton of. Hags, Baillie Sinan, and er Tag JE” Ik of: Sip. James 
| Stamfield of. Newmilns, gave in a petition, ſhewing, that John Stamßeld his ſon and ap- 
parent heir was in leo dying, aud had the whole Writs of the lands whereof they had raiſed 
a2 ſummons of ſale, and there was hazard of his wife's; putting the writs and evidents out 
of thew ay | therefore craved an order to cauſe. ſequeſtrate them, and ſeal up the cheſts, 
. trunks and cabinets where they were, aud put them in the cuſtody of the Clerk of the 
proceſs; and to take his oath and his wife“. anent any embezzlements; ; and if any of them 
has been given out, and where they are. The Lords, in this extraordinaty caſe requiring 
haſte; allowed them to be ſealed and put in their Clerk's hands, and his own oath to. be 
taken, there being periculum in mord; but refuſed to examine. her upon a bill, ' ſeeing the 
two reaſons for her huſband's oath did not meet in her caſe, viz. that he was on deathbed, 
and it was his eſtate that was under roup; elſe chere ſhould. be no uſe for n vid 
5 ordinarid, if ſuch ſummar applications were always granted. 
+ |;November 10.1697 Mair of Monkwood purſues Crawford of Newark, his tutor. in 
tlie compt and reckoning, the purſuer charges him with a conſiderable ſum, as the price of 
ſome horſes, nolt and ſheep and other ſtocking his father left on the lands at the time 7 
his deceaſe; Newark, the defender, alledged, the article was not relevant to make him 

+ liable to count for the goods, ar price, eo they were extant at. the time of the pupil's fa- 
ther's deceaſe, unleſs he eee proves their exiſtence the time of his entry, which was not 

till a year or two after his father's deceaſe; or elſe that they were ſold to reſponal perſons, 
| — and: the price ſtill in their hands when he entered to the adminiſtration, and which he might 

' have recovered, if he had done diligence. /- ; Anſwered for Monkwood, It was ſufficient for 

him to prove their exiſtence the time of his father's death, which preſumed them 
to be. ſtill: in being at his entry, which was not above a year after; and if be ſay 
they either periſhed before he accepted, or were diſpoſed of to bankrupts or inſol- 
vent perſons, the purſuing of whom would have been unprofirable expence to the minor; 

„ this reſolves into a defence, and he mult prove it; and the purſuer is content to find it re. 
ſlevant in theſe terms. Replied, The office of tutory is not neceſſitatis (as it was by the Ro» 

man law) but any may accept or repudiate as they pleaſe; and till acceptation none is liable 

"either for intromiſſion or omiſſion; and therefore to make him countable, he muſt either prove 
L che goods were in being, ar converted to „ the rune of his entry eee of the 
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oe; 223 Aber kites Prove their e eee hi, ne rs Wand auth d has : 
8 tion ring: among the Lords'who Mood be burdened [with the e J whether the 
/ .., utbx, chat before he Entered en eine office" eus gos were periſhed, {oldto perſons againſt 
a diligence would have Wen desert or the minor, that ide goods wete either 
exſtant in '[pecte; or their price as Jerrogatum' in f eſponſal hands? Tue Lords; aſtet ſo long a 
time, thouphr it more'rexfonable to lay the onus probands ofthe minor, "ſeeing 'regalariter a 
tte 1 liable but fromthe time of bis äeceptancg ; ſc i their exiltetice at his entry 
Were not proven, 1 it were hard to in: © im cap dle for the fame. de wüiners procura- 
tts contended; if he had entered legal y as tutor ſerved, or by a gift, then he 5 15 plead . 
, tobe countable iy from "the date; But here: the” 'turory was only proven 4 mt him by 
„„ of gelten u. Protutor, and he ba ping officiouſty: meddled,' ſhould not Ve the favour 
Vo a 4 Jeg tutor; 'but the Lords found ne differende as (0 this point. It is trug, if a minor 
chaärtzes is tutor br curätor, that either he meddled or ought to have meddled with goods, 
53 (elpecially i WELL wh fi 'Dtrewnt,” as' cattle do,) he muſt ſay they were extant at 
tlie time of his accept i if the diſtance/and ſpace be but final} between his father's 
desen aug ene 1 entry” the minor may plead: chat What he inſtructs Was extant when 
the tutcry firff devolved at bis father's death; continued to be ſo at the tutox's entry; ſce- 
ig mutatio nn p. eſumitur in tam brevi fenporu inter vulls niſi p probetuy. But this is inter "caſus; 
hat el cauti ucts pt Pes. Anent Protutots ligence fo for omiſſions. us well As in 
tromiſſions,” ſee the 1 5 Sederunt June 10. renne F EM} 
« 0h James Lala writer, x (a mention: | 


SIE | John Henderſon having charged In, 

N Fine 24. 17655 J for payment 'of the ſum of contained in his bond; his reaſon of d 
WON na ſuſpenſion and'reduEtion Was, minofity and teflon” Alwe el, u rem ver ſum, deing for your 
matrſige⸗ clothes. "Replied, "The accompt is N made up e of ſundry articles furniſhed to 

1 wite before the mäxriage, and to Mir. James "Caithneſs her father. The Lords found 
1 was given off to her father,” he 5 leſed, and ought to be \repone ſt the 
lame; but whit was given to his Wife, tho* prior to the marriage, yet would fall /ab communione 
bonorum mobilitm, and make him able Jh marti, unleſs they bad followed her father's faith 
in the fürniming. See July 10. 1672, Neilſon contra! Guthry: Then the charger \alledged, 
_ Thin Lafreis being £ writer and attendant about the Sefſion the time he gave {rhis bond, 
tho then a minor, he cannot 'crave the benefit of repoſitlon ; and it has been fo-decided 1 n 
the Parliament of Paris, and elſewhere. © Aufevered, | That if en Advocate (Which is more 
than a Writer) ſhould ex errore fabi give bond, or enter into any. other tranſaction to his pre- 
jodice, when minor, he will be N and this benefit is only denied him when he-errs 
in jure; ind ſd Pire us determines it a2 tit? cod. qui-et adver ſus ques in intigr. dan in the de- 
_ cifion” December 7. 1666, between Fairhiolm and Sir George e Keule, he, tho' then a 
student of Law; Was reponed againſt a bond 'whetein he had Fgned caytionery in his mino: 
rity, for his father. But the ground there was, that bis father- could not | legally-authorize * 
him in rem ſtum. The Lords found Lafreis's being in a Writer's chamber did not exclude 
his reaſon on minority and leſion; but the Lords ordained the charger to Jepane. that the 
articles of the accompt were at the common uſual rates and not ene 3 7 

"Ecdem die. * Doctor Stirling, fon, to George Stirling Apothecary, purſues Sir Robert 
Stewart of Allinbank, for an accompe. of drugs, extending to L. 5 Sterling; and referring 

tte ſameto bis dach, Sir Robert depones, That George was indeed his ordinary Chirurgeon 
| and Apothecary at that time, and tt inks there” might habe been drugs furniſned to his fami- 

ö _ ly,” but can fay nothing upon his own. knowledge of the particulars whereof the accompt 

Vas made up, whether they came to their” uſe or not ; but depones he gave his deceas'd wife 

money to pay his accompts in town," and articularly this among the reſt; and that his wife 
ſaid the accordingly paid them, and he believes. this was'ſo paid among the teſt. The Lords NS 
were perplexed What to make of this oath z for he did not ſuy that his wife told him ſhe | 
had pajd tnis accompt in particular, neither had ſhe an "diſcharge of it, ſo the money de- 
ſtinate to pay George Stirling might have beeri app = another. Way 3 vet the Lords conſi · 
dering it was not purſued within' the three years, Cas the act of Parſſament 1379 'bears,) and 
that he did not confeſs it was reſting owing, therefore they found his oath did not prove the 
debt, and afſoilzied% For they thought gentlemen had little more ſecurity of the payment 
of moſt of their accompts than that they gave their ladies or ſervants money to pay them, 
and had their aſſurance it was ſo applied; and if this was unſecure for artificers, they had a 
_ remedy, either to get their accomßt ſubſcribed within the three: 7 N or elſe mac within 
 thartime. nen 

Nr r 1697; E Bibber of Weltficld, as heritable genf of 1 ay, 1 . 
aden Grant of Freuchy, or that Ik, for reduction of a regality-right he ad obtained to. 
be erected within his heritable 'Sherifhip ro the rejudice' and diminution: thereof ; ſo that 
dhe King's predeceſſors being long ago derivded of this juriſdiction, he could not, without 
dis conſent, ereck a new one privative of the 6ld, "by that. famous rule, E meum e fine 
| NG auftrr? non pate; 4 * ohe alldged, The purfuer had not pro-. 
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reduction of the Sheriff 's heritable right, as granted poſterior to the 45th act of that [ſame 
Parl. 1455, prohibiting any office to be given in time coming, in fee or heritage; and Sir 
G. M' Kenzie, in his [obſervations on that act, remarks this difference betwixt it and the 
former, that this ſimply annuls and diſcharges heritable offices; whereas the ſirſt act only 


act is plainly in deſuetude, except that they are ex poſt facto ratified in Parliament; and if that 
| att were in viridi obſervantia, it would reduce moſt of the regalities in Scotland, for few or 


» 


| King's band, preſented and p 


* 


table Sheriffs never complained, which acquieſcence is a full evid 
more, the Lord Craigy, in his alphabetical law-repertc 

che Lord Drumlanrig was paſſing his regality in 1064 xt Exchequer, the Earl of Dumfries, 
the heritable Sheriff, within whoſe lands the regaliry-was erected, / oppaſed ir, obtruding 
that act in 1485, that it was not paſſed by deliverance of Parliament, which the Exchequer 
repelled, and paſſed the King's gift notwithſtanding; and if this were once ſuſtained, all the re- 
galities within heritable juriſdictions, whether Sherifflhips, Steuartries, or Balliaries, would fall 

to the ground, Nee, 0 2 the mo hv ne rink e the odds? for of old 
Abbots, Biſhops, and other Kirkmen, had theſe privileges of regality, Chappel and Chancery, 
and now, on their ſuppreſſion, the Bords of Erection and Hara tore er As this 00 


frivolous; for if that were true, then the King tquld not erect a Burgh Royal within the bounds 
are; yea (which is ſtill more abſurd) he could not erect an heritor's land into a Barony 


bis juriſdiction pro tanto; yea deprives. him of the emoluments of fines and blood-wits. 
And tho' the power of regality be greater, yet majus et minus hic non variant ſpeciem; and 
that eminent Lawyer Sir Thomas Hope, in his Practiques, tit. 9. of regalities, tells, it was 
found by the Lords, that a regality granted by. the King exermed the inhabitants thereof 


before the granting the ſaid regality. And as to the 3d reaſon of reduction, that the King's 
cumulative power being now reſcinded, he cannot erect a juriſdiction a new: to the pre- 
only an abuſe, that under the pretext of a concurring juriſdiction the King gave commiſſion 
. eee officers to condemn and execute poor men, who would not anſwer inſnaring 
queſtions, and that without either jury, record or trial: But that the King had a cumulative 
power, prior to the act 1681, is clear from all our Lawyers; yea Craig gi ves ſuch a juriſ- 
diction to a ſuperior in concourſe with his vaſſals: And by the 26th act 1469, anent the par- 
Auality of Judges: ordinary, it is declared theſe juriſdictions ſhall not impede the King to 
take the deciſion of any matter at bis pleaſure, which plainly: implies a cumulative juriſdicti- 
on in the King; which being yielded, then it cannot be denied but the King may erect a 
regality within the bounds of an heritable Sheriffſhip. To this it was anſwered for Weſt- 


from the juriſdiction of the heritable Sheriff or Stewart, tho' infeft and in long poſſeſſion - 


r and inſeſtmegt therenn ; 5 


- ed on as a ſtreteh, and inſerted amongſt the grievances at the Revolution, it was repealed _ 
buy the act 1690. The Procurators for Grant  an/wered,: That they primo loco inſiſted on a 


prodibits regalities unleſs they paſſed by act of Parliament; and as to which point che fad 


none of them are granted in plain Parliament, but only by gifts and fignatures, under the 
paſſed in Exchequer. And the conſtant practice of the nation, 
(which conſuerude is equivalent to a law) has confirmed this; and how many regalities are 
creed within heritable Sheriffſhips, as Borrowſtownneſs to the Duke of Hamilron; Sanquhar, 
or new Dalgarno to Queenſherry; Buccleugh's regality, and many others; and yet the heti- 
nce of the cuſtom: Tea 
., verbo regalities, teils, that when 


ſwers the act of Parliament, ſo the other grounds of the King's being denuded are as weak and = 
of an heritable Sherifflhip, much leſs make them Sheriffs within themſelves, as ſeveral Burrows 
within an heritable Sheriffſhip, for that incroaches on the Sheriff*s power, and diminiſhes | 


* 
* 


judice of the former, it is clear all that the grievances and act of Parl. 1690 condemn, is 


ö | * field, the purſuer, That the act of Parliament diſcharging regalities was never yet in foro 


 . contradiAorio repelled, and. the opinipn of the Exchequer makes not res judicata to the Seſ. 
ſion, and they expreſsly reſerved; Dumfries's reduction: And Sir George M*Kenzie, in his 


notes on that act, ſays, that if a Lord of — in a reduction crave only 
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8 hola . ebene „ 1 
el itz and theo Reritable a e e ente mier 16 gementfor'te. 
e 1 lela after 2 debate lin fare: regal ties have been fültained and ſome 
Fo "et ahicdbly.aqanſacted with the Lords 'of irepa pork ee have cantoned bnd rhejr 
3  reſpedive Je at, an ae have denen -other keſßeets: Ad e gane contro. 
| + vent. the;King'\vpawer of ereiting Barguics, 'orxbe Privy Coundl's comtmlons to tryofimes 
ES Within ee dee de Serin yet to avghey'd! mihoretid ep chiae he may eld dliſh re- 
Fn gahities within.my: boutds, is/apdindt'all rhe he dave Logic; for Baron as not! Pete 
TP  Juriſdictian, but only preventive z\\whereas the bthen rc pledges and ſt rices at the rot, an he” 
Ws AT ſubyxerſion. If an heritable Sberigtbip evenly ane, Meium, Tormethi io. might bs 
Rn et, pled of ſetting ug a co-ordin ate, or een a pafümount ſuperior power; Bot Where pe 5 
© ended with! EE andgiven:heritably in perpetuum, it becines #5 'mubh” bis Kg er. 
cps any otbef part bf bis patyimonyſand: eftzte, and can de nd ware invaded han the 
3 UAnds to Which id is anne ed by His charter. As for Hope b autbötzt y, i Was hot a e 1 
and was: büt a clection made by: Carſe, the ſott out Sir Thomas, the'fathty's bers. 
tions, and was never'finified: Neither dich it bear the date effthe deeiſion / br the parties | 
names, en an \craditar referent ſt ronſtet de-wHaro! ' DilimeeteRdd Sar chought 4 
wudld be a:wdithy thing i uur Pachiament would condemn atid revoke borh repalities and 
Heritable Sheriffiliips, 38 Noble faves and temprations to: opprefiign; and? to draw. them from | 
the immediste dependence they owe to the Ring- Aud fome urged this caſe Was in 
determined by the deciſio „ Abe $th.June 169 5, between the Jon ad Univerſity: of St. 
Andrews, where the kardon? the King and /Biſkbp eig denuded of the Jute 
im favqurs of che Town, the'Biſhop-eould nor erect 'the'Univerſity with the ſame privileges 
= he had given away already. Aud as tw thee cumulative act, none bould kno its meaning and 
etmtent better than Sir George MKenzie, whoiwas' King's Advocate! when it was made: 
e He, in the fitſt book of his Inſtitutious, cap. 2 firſt kys the act of cumulative Juriſdickion 
ä King as: a rule, and then a8  nevelfary-canſequence/defucihle from” it, aſſerts the 
King may ere regalities within heritable Sheriffſhips, which clearty implies, nie could only 
1 wirrantaply by virtas'of! that act; tho We! fu our Princes cxected regalities both 
before it was made, and ſince it was taken away; les; durilaws and practice” ſince that 
time have explained: it ſo ; for in the Commiſnbn of Juſtjviary, © granted for the Highlands 
in 169% the Eatl of Argyle's heritable. Juſtieiuri Wie c det til he conſented, which 
ſhews his conſent is neceffary. On, that was an herirable juſticisry, and not a regeln). 
1 Sir Gtorge MKenzie, in his Criminals;: kik. of the power of regalities, num. 4. thinks 
they may bexerected within heritable Sheriffſbips: And it. Of rhe Sheriff's juriſdiction, he 
. cites, an unprinted act of Parl. in 104% declating the King may erect, unite or divide She- 
kriſſdums without authority) uf Parliament. But this may be underſtobd of ſuch Sheriflhips 
as are not horitable, but at the King's nomination and diſpolal⸗ And What is urged. by the 
Lords ot Regalicies 2gainſt heritable Sheriffihips,' that they diminiſh the King's power and 
tte Subjects dependence gpon him, -recurts with greater forer (againſt the repalities them- 
iii ine it; igang! 'Samfon's'phrr; who, providing he deſtroy the Philiſtines, is 
3 content to be buried in the runs with them. And laying lown this poſition, that the 
King may credt any man's lands into a tegality. they the whole ſhire may be turned into 
- regalities, thar-the heritable Sheriff ſhall have nothing to exerce his Joriſdichen in, bur vac ua 
5 ſe jatlel) in in aun; and; the giving ſuch privitive furiditions ig giving away. the King's caſu · 
W contrary to che act of Parliament. And in alf che revocations of ' our Prin- 
1 ces, Fegalities are always mem ĩioned as! ont ef the prievances'; und in the Highlands they 
J more dangerons. The Lord did! not enter FEE 'adyiſe- it this day. VA. er 
n 5 fie 313m ods. 239916 wo Rind 204TH 2 10 Corr. ati 4 
Lf ano een 697. Newbyth reported Daniel:Simpſon;” Writer, a; gainſt phate Fin: 
__  _ * Japnanddjobn Leia, ber an- Quintin Finlay diſpones Wer ene a f, his ſon, and fail- 
1 an 9 97 by de cuaſe to tit fran dope ku g r in 166 but no inteftment is ta- 
* . e tin 1693, by the iſpach of 17 years after the diſpoßttion, Bur long before the 1 
infſeſtment, he borrows money upon bond the! right where Of coming inte the feid Daniel's hk 
perſon, he acdjucges clit tee e ſacs for mails and duties. Compeafunce is made 
forithe ſaid Eupiame and her ſony who alledged, The Father was bona fide * dentided by the 
_ diſppficiowbefore the toncratting? thif debt Hund the ſame WAs peffected- b infeftment, 
before Daniel affected the lamtls by his real right of adjudication: { and ſo the © difpoſition 
culd not be ſuid to be in defraud off debre-which were: not then in being; an a father 
may, by bonds ruf proviſiun give portions:to! his children if he be ſolvent and reſponſal 
fat theſe and all his other de bist, at the time of his granting tlie reof. "Anſwered for the cre- 
ditörs, That:thisidiſpoſition| being latent and not ſo much'asregiltrate,* but concealed for 
17 years, and im favours of als eu; (thb an implement of theit mother's contract of mar- 
riage) it can ne vor compete! With true und un debts] Which the contracted” after the 
ſeidd clandeſtine * . "as anyways made * and 'rights' made 
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| was * eee. ne v. 

aliment ed rx piotace materna, ed Feeing. 3 ber ſon's bole ſtock, and ſo 
- gre nature cas bound to maintain her .] n ſon. i, Aud, Where. a mother. bas ſuch a 
eeompetent liferent as may maintain both herſelf and ber, children, there it may be rationally 
Preſumed, chat mne does it ce and by the, natural obligation lying u her to maintain 
1 and educate; but if it be ſuc h as cam hardly maigtain herſelf, as hexe be 


expende 
. 4s 4 decifon, 17th Nov. 1680, Sandilands cant Telfer, where. it was- bound, that a Tutor 


 evald acclaim no more from bis pupil but the, annualrent of. his ſtock, and they might not 
_ break on the fee yet there it was not ſo ſtrait a liferent hut it might ſoberly Zliment them 
1 which: was impoſlible in this caſe. The Lords found the preſumptionof entertaining 
+ gratis ceaſed here, Let if it had been betwixt the ſon and mother, there might haxe deen 


mare debate but he who now fell into the fee of the acres, on ber ſon's death, being a 


Itranger to her, the Lords thought it hard to conſtruct What the had furniſhed to her fon 
5 2 donatibn guaad him; ſeeing whatever ſhe might have quit to RET fon, it * not to be oY | 


1 he intended alſo to gratify thereby his remoter beirs. 
November 18. 1697. Lorkſton againſt Burn and Hheill, decided Ji 1 17 1697. 
8 The Lords reconſidered their interſocutor, after a new debate, wherein the Roman law: was 
much urged, 5 B. and 9. Inllit. de pupillar. fabtitut, and J. 7. D. cad. where a parents ſobſti 
ceuntion cannot reach to majority, and evaniſhes wich their age of 12 and 14. But the 
95 Lawy ers new this was a nice ſcrupuloſity of that law ; and the recent cuſtoms. ſuſtain ſuch, 
Wn jak a fidecommiſſ.. See Gudelin, Gronevegen, and Vinaius on the Pupillar Subſtituti 
| _— And Covarruvias with Paponius ſhew-it bas been ſo decided in the Sovereign Courts. 


5 And when either Notars drew teſtaments with ſuch clauſes, or fathers ſubſcribe them, what uh 


other acwing ad deſign can they have; but that the minor mall do no voluntary deed to 
evacuate it, during his minority? On the other hand, it was contended, this ſubſtitution 
Was no more but a pure deſtination bow; the ſucecſſion ſhould be regulate in caſe. there was 


vo inter venient deed to cut it off; and what if a father ſhould ſay, and in caſe my ſon or 
daughter ſhould dic: before they arri ved at the age of 30 or 40, then I appoint their uncles. 


A to acceed them, would that ſuhſtitution hinder the inſtitute 'sdiſpo ſal on the ſums? No 
1 more AKaald zm here, ſeeing aminor has teſtaments faio as well as a major. The Lords now, 
by the plurality of one vote, changed the former interlocutor, and found the ſubſtitution 
equivalent tel an nee andchergfars the could not. during her Monty, le- 
35 upon that ſum. e 
e might be argued, that the minor . wight at leaſt diſpoſe, [5 far/as ber legitime extend- 
ed, and the father's ſubſtitution could not prohibit that. 
| Eudem die; Arniſton reported Robert Gairden of Latone. 2gainſt e Watſon of 
Grange of Barrie for abſtracted multures ; for tho' they be not deb:itum fundi, and the te- 
nant is primo loen liable therein to the heritor of the mill ; yer if the Maſter, either for his 
tent, or upon a bond, poinds his tenants corns, he muſt be liable for the multure, as well 


ns an intromitter with teinds would be to the teind maſter. But What if the heritor left 


as many corus behind in his tenant's barg - yard as might pay the aſtricted multure? Same 
thaught this met ſufficient, ſceing omniq grana ereſcentia were thirled, and conſequently even 
' what he had m romitted with. In this cauſe, deduction being ſought for horſe- corn and 
teind, che Lords allowed the ſame, where the right of the teind was not in the heritor's 
perſon; and the feed being alſo claimed as a defalcation, the ſame was acknowledged to be 


regularly excepted but here it was contended, there oould be no allowance for it, becauſe 
| os ite an at ne it was „e more Ne Wh ſo ey not 8 called ſeed. The 
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was; Ir ha corns . for thi Maſter's far n 0 * 5 1 the fime ; 
ee was heritor both of the mill and the lands aſtricted, in thut caſe the: farm or 
rent is not thirkd, but when ehe mill belongs to one, and! the thirled-lands ro another, 
Set Dury, 1th July 1621; (Keith ; apainit - the tenants 75 Peterbead; Star, rath January 
485683, Nicolſon contre the een of T Tillicoutry'; and 8th k January 1662, Sxuare contra a TY 
ES: tenants of Aberledno. VVV 
3 Neuember 19. 167 . Milne & eee redochon 0 e * 
RES: Sie William Nicolſon's creditors on the a& of Parliament 152 13 that either their bes 8 
_ + were conttacted, or elſe they had taken bonds of ee in ſecurity: of their re 
33 debts, after he had charged the common debtor with. horning in 1683. Anftoertd, He w 
Bo not in the terms of the act of Parliament, unleſs, 4200, He 95 that. Sir William was * 
or bankrupt. 240% J hat his diligence was' compleated by denuncintion before: granting 
their righes. Replied, 'He needs not alledge notdur bankrüpt. It is ſuſßcient if he prove 
Sir Wilkam' was then ee and inſolvent.” And for the ſecond, the a0. makes the uſing 
by of a horning ſufficient diligence; ſo where ohe has charged; it cannot, in/propriety of ſpcech, = 
755 > «be denied, but he has uſe horning. Duplied, If he had immediately proſecute the charpe, 
there might: be ſome pretence to found this reduction; but he was ſo far in ward that the 
| dnanciarion' and regiſtration was 10 or-11 months poſterior to the charge, und their rights 
ninterveened. Triplied, Aby time within the year was ſufficient; no law. requiring a denun- 
7 : = ciation ſooner z and, by many deciſions, rights after a charge of borning {tho” prior to the 
| © denunciation)! have been rant as in defraud; 12th February 1675, Veitch conita the exe- 
cutors of Ker and Pallat; 18th July 1677, Murray af Kejllor againſt Drummond Jadu- 
ary. 1681, Bathgate contre: Boyle, and iu the caſe of Cockburn of Lantori's. ercditors. The 
8 conſidered,” that a charge of horning: was a foundation either for aſſecting the perſo- e 
nal of heritable eſtate of the debtor; and that a charge of - horning ſatishedrhe-terms of the | 
: act of Parliament; therefore they ſuſtained Carridden's reduction, he proving Sir Willi- | 
= inſolyeney at that time, tho his condition was not then fo-propaled- as to make bim 
ee and repute a notour bankrupt, the ſtandert being but lately fixed by pho 1 pho Par. 
* Himent containing a notour bank rupt's marks and definition. 
Weener 23. 1697. In an improbation between Sir Donald: Bayne af: Tulloch, 1 
= Sir Robert Gordon. of Gordonitoun, certification, js craved: againſt a bond dated in 1640, 
** Which liad been the ground of an appriſing, and whereof an extract was only prod 
„ _ and after ſearch the principal bond could not be found, as appeared from a" reſtificare of the 
1 8 which coincided with ſome of thoſe years, whereof the warrants were drown- 
RR. ed at ſea, coming from England in 1661. On the one hand, 44 bond may be forged, and af - 
= ter regiſtration taken out again with-a-Jittle money, and if. tbe extract be ſufffcient to ſa- 
5 dh the production in an improbation, there is a foundation laid to encourage all knavery. 
On the other hand, What can the lieges do more but give in their principal writs to the 
- egilter, and if they be loſt, either by caſual accidents or the faults of che Keepers, ſhall the 
party ingiver ſuffer for that The Lords in this caſe abſttacted from the general point, 
which is of great moment; but inclined to refuſe-certification here, in rega the debt was 
old and much diligence led upon it, and neyer. -quarrelled till of late, which took off the 
ſuſpicion of its being falſe. Yet, in regard it was alladged that the debtor had been charged 
with horning on this bond in his lifetime, Which is yet. a-farther adminicle-of its verity, 
they. ordained the horning before anſwer to be produced, which would tend yet more to 
clear 75 b. See crtifieation refuſed Ear een, onds,; in 2 en caſe, 20th 
* 1666. 9] if e 
November 24. 4 Andie Doris ven ker of en ſor a fom: cahtained 
in his father's/bond, granted to one Cranſton, to which debt Bowman has now right. Al. 
ledged for Littledean, That Cranſton, in farther ſecurity and payment of this ſum, got an 
aſlignation to a tack-duty payable by ſundry tenants to Littledean, and offered to prove his 
intromiſſion py virtue of he tack and aſſighstion prout de jure. There was no doubt but 
2 delivery of victual was probable by witneſs. but the receipt of moi ey - rent was all 
| the ſeruple. -Bowmun contended,” That the“ the delivery of money falls under the ſenſe of 
DE witneſſes, as well as that of any other. ſpecies and fungib e, vet quo anime, and for what in- 

' | tent it is given, may be altogether unknown to them; and therefore it is an uncontroverted 
rule in our Law, that the receipt of money can only be proven als fb vel Juramento, eſpe· 
cially where it is to take away and extinguiſn writ, as here it is to;pfove payment of a 
bond by witneſſes, which was never allowed in Scotland. See Dury,- 25th: per 
1624, Biſſet contra Biſſet, and the citations there referred to, eſpecially that of Job. Ar ſeve 
ed for Littledean, Tho? regalariler writ can only be taken away by writ, or the —45 
oath; yet, in ſundry circumſtantiate caſes, the Lords ha ve allowed int romiſſion with money- 
rent to be proven by witneſſes, tho” it was to extinguiſh an infeftment of annualrent eonſti- 

tute by writ ; as was found, Ath February 1651, Wiſheart contra Arthur ;' and ad Decem- 
"buy * Thomſon GEL M ubr 'F gs the extinction and ſatisfuction of Re 
ay * n 
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io ſeſſion. of Parliament, 10 this } Mt. was ans. 
; off would. think it a {trange queſtion to be remitted 
erh King had power 40 grant a regality where ſo, many concerned i in ſuch, 


Was repſied. queſtion uns not ſimply, whether the King ma [grant a regality or not, but 

| LR the prej dice of pn heritable Sheriff, whoſe of ſlice 15A part of His Property 4 

| WO at firſt; view. e an enlarging the King's prerogative, f that he may. erect regali - 

dies ari his; pleafure, yet, if duly: confſdexed, it is a diminution, of 'f the royal power, to 1 39 5 

away juriſdictions and Cafualties in great; and to inveſt a power in the” King to hurt bis 

and 55 away jewels and pearls out of his crown is a Nox! power, | which. every 

9 8 4 to want rather then Exerciſe. The pl rality of big Lords coed, that q 
Th ck foal be rewirted to the < King and Parlament:. 

1 ide. Merſington reported be creditors. of William Gordo 
Y Agnes Kade bj Try Sir John; Nilber of 51 ber uncle, left ber 
20,000 merks for her better ſupport 99 waintenance, and the fee to ber eldeſt ſan, with 
this irritant 0 8 ö 
ſame . Wuliam Gordon, her buſband, becoming bankrupe, his creditors arreſt the annualrents 
of. this ſum The Lady raiſes a.declaratot, and contends the ſum originally coming by her, 
duch being provided for- her, better ſubſiſtence, it is pe the matter alimentary, tho' it 
de not fo declared in expreſs terms. Anſwered, Her h and not being debarred, it certainly - 
falls under bis jut mariti, Which at firſt was no more but x A right of. management and admi- 
Wo 1 1 5. wite's eſtate, but, now is turned to a tight of property and difpoſal, and 

affectable wel n n my * * en upon this- 
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nuntiatione Interrupts him, and'raiſes'a declarator, that Elrig ſhould demoliſh his mill, and 
could not divert the natural courſe and channel of the water to the prejudice of his more 
antient mill, nor make the water flow otherwiſe than it was wont to do thro? his aqueduct, 
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_ - December 14. 197 reported Chriftian Laufon.a againſt the creditors, of Lind. 


ip of Peli 12 Bo Fin bil 7 7} objection / againi}* her ebe inhibition; chat; the 
_ exechtion had only Alexander, ant wanted the word Lauſam in the boqy, but jt was inter- 
pet Anſwered, In the Re aſter where it ftands recorded, it is fair and. clear, Which 
pferes eas was'fo when it Was given in to be regiltrate, and is not a vitistion lines. Neither 
ler it Material the“ one's hare be-6mirred, if it be mended ; and whar if it hegeb en inſert 
on the mar me; for it s 19 50 he Had Tome: ſirname, and jt; cunnot be pretended this is 
. che letters of inhibition, The Lords: looking to. it, found it no ee 
n another name, Which would bea: -Faſpicious razire;and vitistion, bu Only: EY : vol 
bp on of the! Frnaine, which was: ſupplied by. interligin it 3 add thereſote repelled, the 
dbjection. atid ruf ained'the' inhibition, %%% 076 THY TUE 3,9 4:42 \ Arid N Te | 
5 Berendt x3. 1697: In the action, mentioned 30th Nov. 1 69% beta ween Kenne lies — 
tie org agen, ſeveral objeckions were made againſt Abercrombie the Notar, Why) 
© he ad hot Se eamiged; and among othets this exception, that he; had diſcovered what 
he could fay in the'eauſe, by 'oiving a Written declaration under his hand, bf the way and 
manner how he came "by the bid contract bf wadfer,-which: being proditio teftemonii, Was 
| ſallficient to eaſt bim. Anjavertd, Whar' a man declared: ad #xoperationem et levamen conſcien- 
tie to Miniſter,' cannor>be- called a betraying: his xeftimony, where: he is puſhed. forward 
to it by'p dangs and hortor of conſcience, as this man was, for big unwarrantable vpgiving 
of this ener to Ferguſon, elſe all uch diſcoveries of willany might, be, diſcquraged and 
nl "Replied, Proditio teffimonii iy a legal objectiun for caſting. a wirnels, when he prompts 
2 party to beſieve be will favor his 4 be be adduced a witneſs, therein; and if 
the revealing i it to a Miniſter be ſufficient 10 elde und take off this object ion. then, every man 
all rake that indirect method of cauſing 44/5 made he intends to _adduce as a wimeſs. to go 
and diſcovet it to the Miniſter, which is fra em legi facere, and if allowed, proditio -teftimonti 
mall never take place. The Lords had no doubt 5 this declaration behoved to be cancel» 
led before he ſhould depone, to put him at full liberty and freedom... Tbat was, not the 
N bonded ob be 7 in this, whether the emitting that paper made him inhabile in 
wor have been fraud if. it (hag been diſcovered 10 Bargeny, or to 
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Der dim ei metum'; bur the exception on the ger of Par], 16-1 was perſonal; And the Lords &- Wl 
found it ſo in this cafe, and reduced the dilpoſirion made in leo, and conſequently the de- 
fender's right flowing therefrom by progreſs, tho” he was a ſingular ſaccefſor, and knew no. 


JJͤ˙ũ MMM ea ian, 
December 21. 1697. The donatar to the His Ts of Mowat of Buquhollie's eſtate pur». | 
| ſuing a declarator, compearance is made for one Roſs in Aberdeen, who has an antient wad- - ; 


ſet on that eſtate, which tho? baſe and never confirmed by the ſuperior, yet they contended, | 

it daght not to fall under the recognition; becauſe that being incurred by an alienation made 

by Sir George Mowat to Magnus Mowat, the apparent heir to the firſt granter of the wad- _ 

ſer, and his infefting himſelf baſe thereon, Sir George's right to the lands was allenacly by 

a compriſing, to which the wadſer (being clade with. long poſſeſſion. before the leading it.) was 

clearly preferable, and therefore the appriſer's deed ought not to prejudge the wadſet, bur the 

conveyance to the lineal heir of the firſt debror makes the predeceſſor's right to reuive; 

andd if he had diſponed to his heir, who was alvoqui [ucceſſurus, a bale infeftment taken there: 
on would not have inferred recognition; ſo neither can the appriſer's diſpoſition to tlie ap- | 

- firſt vaſſal. Anſwered, Veudal delinquencies are now plainly eſtabliſhed by law, ariſing from -  - 
the nature of the holding, where it is a principle, that where lands return by recognition, . 

the ſuperior is bound to acknowledge no rights affecting the feu ſave only theſe which are 
acknowledged or confirmed by himſelf ; and the former vaſſal was fully denuded by this 

appriſing, for it was many years expired; and ſo the fle was turned the only propric- 
tor, and the King's immediate vaffal, by whoſe baſe a 


jenation of the whole, there is no 
manner of doubt but the recognition was incurred; and tho it was to the heir of the for- 
mer. vaſſal, yet he was not Sir George Mowar, the appriſer's heir. The Lords found. this 
baſe wadfer, .tho' more antient and preferable to the appriſing, yet could not defend againſt _ 
the danatar to the recognition; and repelled the alledgeance of its returning again to the 
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| Governourz er en interptetatie ſumenda gf AHR¹⁰f pet Yale! fu pere 
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Baffenden; and for the princip 'reverſiun;. be was not eller of it, but hes hs 
_ which has been © ſuſtained 4 19th Febraary.4 664 children off W We 
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| baband's; Part, it is uſoal. co modify an aliment to the wife fo long as ſne lives ſepa — 


guad vellent conftitutum eſſe ſuum nr 


Diplo dee Rechthan this, Phat the huſbund has an unaccountable adininiſtrution of — har | = 
. 85 * comes by his wife, undd is, domipus of the fruits and emreluments of the lame; and if be be 
_ - _ _ abſolnte propuicter, how can his cvediiors either! be debarred or hordened with: alk imenting 8 


cCreditors; and he, by the fame rule, is tied to ahmen his children and berker amd, | 
Pednone will plead zbaz-oþligation-paſſes/20;/bis Creditors and cher ngular ſucceſſors; and 


6, hes bande | 


rrion z and if this rule hold, a thulband 


ber aliment, and that his ereditors muſt allow the fame; which would make 2 D ds tied 


| procurators founded 
much on the cuſtoms of fdreigninations and judicatories for in the L-. countries they allow 


* 
85 5 4 wife a ſnare of her huſband's tate when he falls ner tho? it diminiſhes his 
_._ - creditors. fund of payments And by the laws of ſandry provinces in France; the huſband's 
power over che wilt eſtate is neceſſarily accompanied. and eee with a competent ali- 
ment and /proviſien- to her during the marriage; and this is particuſarly obſerved by Ar- 
atus Rritannice Armirice, tit 19. des marriages, 


EE art. 408. See alſo les routumes de la Proveſiie et 
E - Vitonte de Paris, and Molineus ad cenſuetud Pariſtenſes. After all, the Lords thought ir danger - 


d, that your hul- ö | 


Y 9 
. the bo; and he failing to deliver che victual, 1 was damnifjed in L. 7 per boll, I could 


N 3 . pretended Bargain, neither victual delivered, nor any part of the price paid; and one | 


ende; becauſe the common diſeourſe of cauntrysolk-when-they merit, is ordinarily in rela- 


aman law did not ſuſtain ſuch looſe communings 
_ 88 nuds: p14: without the formalicy of 4 [ſtipulation bkewile inter veened; and with us, 


Mo —— all e Vs — 2 "The, roo fan ;this by Rp of 4 bar: 
gain, wer probable grout de jura; bu in regard he libelled L. /5of-profic for each bol} be 3 


5 3 at moſt! i 2497: 1715 —” 7% \ 30 TH abort it, 10595, Ta). on * 6 ai 

aa 44. 1698. Crocerig reported Hophich, Mervbant in Edinburgh, againſt Marx 
* Nes. and Mr. Alexander Wedderburn, her huſband, and Mr. James Daes of Coldingknows | 
Advacate, her facher, for payment of the ſum of L. 241 Scots, «as an ,accompt' of clothes 
5 8 and ochers furniſned to her, and hieh ſhe had ſubſcri bed! The Yeſence for her haba E 
wag cannot be liable, becauſe furniſhed to her before her marriage, when ſhe was minor, 
aud a daughter in familia, and had no ſeparate eſtate of her own; and ſa her father muſt on 
ly de gconvecned for that; for either the furniſhing was: neceſſaty, of ſuperſluons ; if neceſ. 
fſary, it decame a proper debt, burdening the father; if exorbitant and ſuyperflugus; the 
Merchant ee quod: credidit minori, and ſhe has dtbita empor revoked. e 
his being a moveable debt due by the wife prior to her marriage, the huſband, by the 


Junis et  materfamilias the time of on · taking of this accompt,' and that ſhe wanted à father, 
ihat then it would have affected herſelf,- 200 conſequently hier huſband are mariti; but be. 
ing in familia with her father, ſhe nor her huſband could not be made liable for the ſame. 


his daughter. Alge fo for werte nere Merchants ought, not to-furdiſh children in = 
milia with goods, without the ts ſpecial warrant and order to that effect, otherwiſe, b - IJ 
their inſnaring colluſion bairns may be enticed to take off clothes and other Futgiſhing, to 
the ruin or detriment of their parents: And Dury obſerves, a th Nov. 1624, in the caſe f 
4 Buster! in Leith: contra Mackiſon, that an — of bread furniſhed to his daughter for 
the uſr of his family, did not oblige, unleſs they proved his warrant, elſe children and fer; | 
van s might rake on accompts at their pleaſure; and the like was found 21ſt June 1634, Sir 
1 Hamilton contra certain furniſhers. Auſivered, It were very rude if Merchants fliould ; 
queſtion Gentlemen's children their warrant for off. taking of goods in their ſhops, - and 
hould be put to aſæ, 1m, Are you majors or minors ? 
ybur parents for what you ſeek ? But the rule to be followed in this caſe is, if the ge 
nud ware which were bought de not ſu or extravagant, but ſuch as are nece 


was no need of the father's” ſpecial warrant for the furniſhing the ſame. Then alledged, 


actompt was furniſhed; he had taken off clothes and apparel ſufficient for her de 


for qui ſcit at non probidet, i is mandat ubi prokibere potuit, et non r. 
relevant to aſſdilzie the father from this purſuit, that he proved he furniſhed his daughter 


extant, or that they were in rem minoris verſum. Thereafter it was contended for the father, 


within hoods years, Anſwered, The acrompt was ſubſcribed,” which hindered the pre- 


penult. June 1692. 1 DO A-writ null as to ſome effects, 
import an intetruption. The Lords found her ſubſcription to the accompt was ſufficient in- 
tertuption to the pt 


Familia goods they call for, eſpecially when they are 18 or 20, as ſhe was ; ſo on the other 


2 aud let it lie over for ſome years, and then 
of probation may have periſhod, that his ſons or daugh 
were ſufficiently furniſhed in apparel when they took off this accoimpt, and 6: for not yob- 


1 he ſhall be liable. P3471 iz) 59 mf] 46336 4#51 bevy: + 981 1 if Tr, 85 HIO Ef 
12: Nanuary 18. 1698. Samuel Telfer purſues ee Gibſon, the Horla-foxrier u the 


Vox. J. . 15 | 


3 Lords only conſidered this as his herum reſſaus, and 00 exorbitant 3% and there - 
bare remitted ic 0 the Bailie, with chis direQtion; that he ſhould not exceed/Ly & pe- bell 


115 3 ** | ot a 
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commumion of goods, becomes liable for the debt. The Lords fund. if ſue hat! been 2 12 5 | 


Then the purſuer inſiſting againſt her father, ſiper bot medio; that he was/ bound to furnimm 


240, Have you commiſſions: 1 8 e 


and ſuitable for perſons of their quality to wear. See 22d Feb. 1623, Lamb contra Tweedy. 
Tue Lords found the Merchant behoved to prove the things were neceſſary and ſuitable - 
to one of her rank and ſtation, and no ways exorbitant; in which caſe, they found there 


That he could not ſtill be liable, becauſe he offered to prove, that, at or about the time this 
e. An- 
fue, The Merchant knew nothing of that, and was not prohi bited to furniſh, and fo 
cunnot be a loſer; and he ſaw his daughter wearing the clothes; which: was a ratihabition; . 
The Lords found it 


| Cufficiently linde, by paying accompts for her elſewhere to Merchants, for clothes, 

near the time! of contracting this debt. But it being objefted, that two articles of this 
accompt were made up of a watch and ſome borrowed money; the Lords found theſe not 
neceſſary: nor ſuitable, and rejected them, unleſs the Merchant would prove the watch yet 


That chis Merchant · accompt was preſeribed by act of Parliament, not being purſued for 


It was null, being ſigned by a minor without the conſent of her father, 
aubq ih her Adwitiſtrator in law And was ſo found, Dury 224 March 1634, Rhynd; and 
yet uſes to be ſuſtained to 


As there is a hardſhip on Merchants to refuſe children in 


hand, — vent their trinkets Tg ſuperfluous ware on children, when too ready to 
comply with their vanity and prodigality, and get their accompts ſubſcribed or a bond for 
purſue the father, when his mean 
ters, minors in familia at the time, 


Abbey, for making forthcoming. ſome: horſes of the Earl of Eglinton's he had arreſted in his 
hands g and referring the libel to his oath, Bartholomew, being a 9 offered to de - 
clare 
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2 - the ſame opinion im the caſe of the Anabaptiſts, and thut the form by which the Jews ſwear 


* 32 xe 8 * the abolition of 


for, and no certification can paſs on the general clauſe of the libel in improbations of all other 


Viſe in Dalziell of Glennan's caſe. Anſwered; Whatever may hold among ſubjects, who are 
1 obliged to nov / what they cull for; this cannot militate againſt the King, Who gannot ſo 
eenſily condeſcend. The Lords found there was no diſparity, « and ſuſtained the Marquis“ 


for he may at that rate force the production bf all his vaſſaſs charter · cheſts-. 240,” Thar this 
| aſſumed. 7 e YOOT ID iy 3 


affected with a back · tack. Sir James had a poſteriet᷑ infeftient of annua 


back track duties 


perſunal againſt the reverſer and Back tackſman. Sir Janes contended, his annualrents 
2 were debitum andi, und it he adjudged for them, they would be drawn back A2 ſuam 


would be only vbliged ro 
1 2 Auſturred, They are a plain burden upon the reverſiong ſoſ that neither the debror 


r N , 


ws bl 4 , , : } * ; = "1 „ - 7 2 
* I . 2 a 4 X 74 o 4 . W , J * ; * * 4 
4 1 3 n 6 $ PR N 1 4 1 * 4 \ * * * bl ö 05 4 2" . 0 N « ' 5 
= 7 F f g ; *%. g . vs , "ea f 
5 & 1 + , 7 88 . . - : 1 8 


— 


6 289 G1 * oy 15 6 T0 | 


| Ay rruth Veen gegen of Gdlizievaform;? to " ls Wok fe ſe Quries;/ bot re · 


- 


_ gainſt as cohtrary to the raced Jaw and eonſuerude of this kingdom, hereby 4 ſet or mula 
ahnen Was preſcribed; unt all behoved to follot that method; elſe Papiſts might pre- 
tend they cannot in confcience: depone, but laying their hands on the Canon of the Maſs, 
a by the Virgin Mary; and this were to encourage men in their ſuperſtitions and be. 
and put them in a berter taſe chan the Orthodox Proteſtants, and to harden; and indul 
them in their-humoroug pecwiſfineſs-. Aaſwered, The form they are content to declare in ia, 
_ waterlalhy, un oath, biting; that if it can be redargued as falſe;"rhey ftand liable to 
jury; and ſo — both Holland (where they are called Ke) and Enp-. 
land accept of their» declarations-in judgment in the terms now offered; and if they ſhall _ 
Im idem 4 confeſſed: for refuſing to ſwear, it is in the power of a Mmalteiond purſuer to ruin 
them by 5 referring a debt of 20,00 or 400 merks to their oaths; and in en m ö 
have e at; and in 2680, Burner, Tutor of Leys, was permitted to depone in 
chat menner; and fince the Revolution, nee of Pinackle, and others. Repliau, Hieom. 
modum non ſolvit argumemtum; and the Engliſh found it could not be done without an act of 
Parl. which They lately mute to tliat effect. And the examples given of our cuſtom was 
on where the purſuer bonſented to accept of his e in chat manner; and: the 
Lords vſed to interpoſe with rigorous perſons, not to urge their formal deponing, but it 
would be pefia eremp to authorize it by u deciſſon- The. Lords wiſhed the purſuer 
might diſpenſe with the formality of his ouch, bur, by plurality 5. found they could not do 
itz and therefore held him as confeſſedz if he refuſed to depone in the legal manner intro- 
ducedi by che las and cuſtoms of this nation. I find, Bonririus de officio julia cup. 9. of 


is, dy laying their hand on Moſes's Decalogue, and repeating the third: commandment, on 
_ aſſumes namen Domini in dum. Grotius de jure belli et pacts, lib. 2. cap. 13. f 12. de 
1 reproves Duarenus for allowing Chriſtian Judges to take the oaths of Pagans 

ele in their ſuperſtitioos manner? But Zieglerus, in his notes and animad- 
verſions on Grotius, excuſes Daren, and ſhews caſes where the publie gobd of diſcovering 


ne * e ay TON 1180 . 5 8 a 1 1 ens mer mrs e e rer. 


abc 
Elten e to Mr. oye ben e 5 — a\re- 
_ "duction and improbation raiſed by: his Majeſty's Advocate, and ory tis. Doujha ugias, his Factor, 
ugainſt many pet ſons, where the Biſhops were either ſupe 2 of che lands, or titular of the 

/ teinds; and amongtt the reſt; the Marquis of Montroſe —.— called, it was alledged for him, that 
deing winor he cannot be obliged: to produce any writs but theſe which! are ſpecially: called 


.writs; and it was ſo found, in a late caſe betwixt himſelf arid Lennox of Branſhogle, and-hke- 


: ag In this proceſs: there were two particulars noticed, but not debated. The frf | 
Was, that it is of dangerous conſequence to Ae ſuch imptobatiois at the» King's inſtance, 


enn nech _—_ he privilege __ intro ANT being a donatar) and yet it as 


40 . N 20. die. the competition upon. rr betwint Mr. John enk Ad. 
vocate, and Sir James Oſweld of Fingleton. Nr. John hadiright to an improper wadſet 


nts There was 
no doubt but the principal ſum in the wadſer-was preferable; bur there: being ſeveral years 


reſting, the debate aroſe: whether ee had any prefetende, or were only 


cauſam; which -privil 


the back tac duties chuld- not claim; for a ſingular ſucceſſor 
pay them during the years:of his dn poſfellion, but not pre- 


nor any coming iu his ri 


ghi can redeem without paying ie bygones; and the remedy for 


| : making them real, is by-raifing a declatator of the irricancy of the back · tack thro A he not 
2 timeous payment, that — — attain the natural poſſeſſion, which he did; and 


tho the ſale and roup of the lands interveened before he Nene his decrect, yet the 


price, 
n ſarregutum mut) come an place uf the lands, and bi liable to bim for his back-tack 
duties! The en wadſetter: a 


ar angel] or. pt -of the incurring the 
11 210 99 190i! ith wad 9 9 


en e 1051300 eee ee eu ohh 
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fuld ta bold up his hands) dr depone in the öfuab terins By Ged. This being objected... = 


een te.” Pringle of 'Greenknow charges the Eatl of H 
15 in ſome lands The] art ſuſpends, that they mult pay the bygone non 


88. beck i nE 4 : . 
and that ifter that 


of TH i 0 * 5 4 bis * Ss 10 


2 HIYA 


erſona!k + 1255 . e e ng line 


Af <4 55 N 8 dotier, . Fs 
porſuir 25 15 i. not merely 


«ehedy and fen-duties;- 
conform to the clauſe,” faciendo quod ide. jure facere tenetur.} "\Anfuvered, ate a diſcharge - 


A 1 your father,” Auch an obligement': to enter me grain Replied; | That diſcharge” canhot 


te apaipſt me; unleſs: you prove: 1 Tepreſeat the granter. Daplird Loh are the bares 


© to /rcccive anch enter hm 


. Sec neareſt to him ift blood; and it mult be prefumied you:-repreſent, unleſs you in- : | 
trick ou hive right to the ſuperlority by a ſingular title, and then you; may'p plead the dif- 


* 


Cnlerge Laundt operate aint a ſingular -faccelſor.” 


4 E 


a vn debts muſt be deduced, whereof.a condeſe 
18 - others perſonal.  Anſeered, A ferent proviſion to a third of the free rent can be ſubjeck = 
no debrs but ſuch as do affect the rent, Which perſonal debts do not; and a widow's terce 


— 
- 


5 ſhow his right to dhe ſuperiority, 
0. IC 


Fi 2 möre e 169g. {5 019 125's eral Leak r 
January 25, 1698. Anſtrather reported Ter Howſton, | Lady ock- 
haft now of Lee, and the Lady Steve for the mails and duties of 9 lands 


"with 4 blank paper, allows me 'the faculty of filing it 


Ther quiRtion'was, if the Earl muſt | 
uce His title,” That will exclade the diſctiarge 50 duced, or if Greenknow muſt prove 
repreſents that perſon; WhO gave the faid Alcharge.” The Lords found the eee 
which it would appear if the diſcharge would ſubliſt 
1 and if e was not infeft, then the vail), on his decreet of his tinſel of the ſuperiority 


d 80 to the next ſuperior, the King, and, obtain himſclf infeft By the chuncory! | 


*# ſo far as may be extended to L. 100 Sterling per annum, to which ſhe has reſtricted her- 


elf during the Lady Stevenſon's life. lech 2 TS Ste had unwarrantably p led up the 
Whole lands” in the blank, after her huſbands death.” ae 110,” „ 


th e cteditor's name. '26, I required you the heir to fil it up; and vou refuſing, I might 
Law fully do t. rie, Tou have no-prefudice for ir is qualified that it ſhall extend no far- 


ter chan to ber annuity of L. 100 Sterling. - The Lords repelled the alledgeance... {The 
ſecond Was, this f is a tailzied eſtate, conceived under ſtrict irritancies, and the fiar is ex- 


ly bound up not to provide his wife in a jointure exceeding: a third of the free rent; ſo 
by endence is given in, ſome of them real, and 


(called in law r7ationabilis: tertia) acknowledges no burdens but real ones, as Craig and our 
 Rwyers how, and no more can be impoſed on the Lady Lee here. The Lords found ſhe 


5 : bend rel to have à third of the free rent, greet? deduction of-real debts allenarly. Then, 3% 


alladged, By a clauſe of the tailzie made by Cromwel Lockhbart of Lee, it is expreſsly t 
dened with all his debts contracted or to be contracted, which makes even bis won 


 Hebrs' real. Anſwered, This makes Richard "Lockhart, the next heir of taikzie, perſonally 
able for all his elder brother Cromwel's debts, but does. not make them real on the — 4 ; 


| Lords ordained this, and ſome other Poune | of Foe er ang 77740 thein, to de heard in 
preſence: * | aria: 1 


apainit the ſaid Richard's Lady's jointure, given in an onerous contract of marriage. The 


14 11 . 
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Eodem die.” 1 reported William M- Aull. late Provoſt of haben, againſt Aloriavite 


_ Herriot merchant i in Edinburgh, for payment of 1000 merks contained in the Provoſt's con- 

 xra&'of marriage with Elizaberh et, the defender's ſiſter, wherein Helen Scot, their 

mother, became bound; - and whom Alexander, the defender, repreſents as her executor. 

Tue defence was, 160, The obligement is to pay it to the ſaid William M*Aull, and the 

HDairns of rhe mafriage 3 1¹ f. ie alligned his children to much more than 'this ſum ex- 

|  rendsro; and being ebtor, von preſumitur donidſſe, but rather 
t 


loco debitum fuum difſo!- 
ween the Duke of Lauderdale apd Lord Teſter, about his Lady's to- 


were, as whs found 


ther'; and that the lex /t. C. de dot. promiſſione, where they are found compatible, ef di . 


1 iberalicatis,” was where the father dotaverat filiam non ex Bonis propriis ſed er maternis. 2do, 
The Provoſt borrowed from the ſaid Helen, his mother-in-law, 1000 merks by bond, and 


ſo he was paid in his own hand. ' Anſwered,” Whatever gratifications-his children got, that can 


never be aſcribed in payment of this obligement ; becauſe they were not the direct creditors, 
but only the father, as appeared by the conception of the clauſe in the contract of marriage. 
And as to the ſecond, if ſhe had applied that 1000 merks to extinguiſh her obligement, 
then the compenſation would have met; but ſhe has aſſigned his bond to his bairns, her own 


'prand-children, and ſo he is not diſcharged of the debt. Replied, Tho? the debt be not paid 


Te formia ſpecifica and directly, yet its implemented per eguipollens ; and what his children have 


118 materfully as if it had been given to him, and fie#ione brevis manns ſecured by him to his 
Arns. The Lords thought the proceſs invidious; yet in law they found him the only 


85 creditor in the obligement, and the performance to dhe bairns © ma oy exoner the Wanner; ; 


| and therefore repelled the defences, 'and decerned. . 


Jana 26. 1698. Rankeilor reported Bailie Alexander Brand againſt Warden mil Bu- 
wa chihnan, "merchants in Glaſgow, 1 who had employed one to go to'Orkney to buy ſome bear; 
\ and their factor having entered! into a contract with Bailie Brand, then Steward of Orkney, 
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2 den titles for an unaccountab! 
L 8 aud expired in- 1632, * the Eazl's. . - ſo that yes devemi in 


in able. Orders argued, dite title was colourable and ſu ent 
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4 b . nn * they, ar charge id, that. t bey ein 
2 be * rata, becauſe there is a, clauſe, of tel 1 74 eri i 
. Was. . W ow 8 ro ior te make e bind bis conſtitnents for 
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2 * ng d rex incorpres bl 
-. alia: 5 "whereas, nes C44 nin, fer uit. Re N "inn. 
 Qeelaratog: of ſetvitudes; and the caſe in 49 ; 
wwilne: The Lords ſyſt; | 
purſuer alledged, that he had ſeveral FN en: of nc pas ae 
hard, finding t them thirled,'.and particularly one in 18 8. dy 
my Authers, Ie a ſingular ſucceffor, was nöt obliged to. know, an 4 
nefit of a;poſledory: judgnicyr, fince..the - (6 g's So Replied, 
| need not be renewed. againſt; overy. heritor, but ſer ve tho! the] ods. thould paſs the 
bands, even as-deerects. of poi oy the, ground. do, 34, Decreer, for” abſtracte Maa, 
_ againit ON in un or e neyer 1095 Aa thing 'S . 
ry ane 1621, Doug £6714 Farb hof, V 12 

ia preſcription Nen | 
. 3 in — nog th. „Jeg Dury june 28, 1 1326 Max 


tl * * 
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e Faden die, Phe Lords adviſed the famous cauſe LOOT Ss Patek "TAR e ; 
* and the Earl of Home, Sir Patrick, as having right by 985 s from Francis Stuart of Gol. 


dingham to the lands and teinds of that Abbacy, pur! 1 Earl to compt and: reckon for 
his, jotromiſſion, ſince his predecefſor's entry. in 1631, Tb 1 alledged the. tith of his in- 
Aion was ſuch as could not ſubject him to any compring ; J ford by the. contraft in 1631, 
be was to hade the full rents for (the annaalrems.of ). bis P, 1900 Sterling then owing, and 


$i. dhe other debt of Ls, 49, 200:Sqots,. without glcribing any, pert, of hem in payment of bis — 


u ſum ; and accordingly, in 1643, he obtained a decreet mn the. f ſame terms, Which Were 


le intromiſſion. 
200% but 2 alſo 


tothe: Earl, not only fort his L. 19 for the current ennuity, that cauſe c: 


dhe onerous cauſe and ſo he could never retain the poſſellion of che TP, for the re 
- maiping/cauſe. 240, The ation; was moſt, uſuriqus and ub warrantable, it being a moſt 


- unjuſt profit. to poſſeſs lands of a great value for an inconſiderable ſum, RE they got more 
chan twenty per cent, yearly, exprel Sy l to the ma 1 and Jaudable acts of Parlia- 


ment againſt ocker and uſury. Keplied,. Theſe, beſe acts Again wſury take only . in —. 
where there is the lending of money 3 but ee 8 bater in dis caſe, for here. » 


per debtor, no requiſitien, nor obligt to pa · „this Were, be 
yentions would: be fallen upon to cover the groſſeſ (HR PE under 
than that of, borrowed; money, which the Gag, niſts c 2 Balliala. Lhe I. N 
the Earl ougbt to compt for che ſuperplus rents d the antivalrept Q e princi: 
= notwithſtanding of the, contract, at ng. that clauſe, fr 57505 in 1 2 


ran Comput 


andis, Then the; queſtion was ae ap 1755 a oe, W | 
| aid from che date of the right, it being an illegal pation, um Pac 


t.to l 
ing kill rhe ſame was quarrelled.z and by, interlocutot, found the Earl w wk 1 to compr 
for his ſuper : intromiſſion above his annualrents. Bat this 5 
- January 27, 1698, Sir John. Cochran having, afſifted the Earl of Buchan 1g a ee 
of an Engliſh Lady, ube bad. L-.z0,009 Sterling of tocher, as Proxenete 


got a bond of I. 1000 Sterling, if. he were able toęffectuate the marriage ; Ml ee 1 


the; Earl. be gave in a bill of ſuſpenſion on this reaſan, that finding himſelf ver⸗resched, 
and the marriage having taken effect without Sir Johns interceſſion, he, bad 15 18 ba . 25 
before the Judges at Weltwinſter-hall, the debt being 0 there, and wherein $ ir John 


bad made affidavit; and deponed ;; and ſo there was not only; a Us is. K pt jj ltis:con- | 
- 


ceſtstion there, which, ought to ſtap any procedure intented here after it Was Lag! litigious 
in England. Anſwered, A purſuit in a forcign . wikey where both parties are Scots men, 
and the bond dra. Scots form of 1 a lard agteclinarhre gf he igcom-' 
1 the juriſdiction of the Lords of Seflian,; cf 5 ec 1 . not tha t warval 
| Sprraſpandence een e that the c gard ol our, deere ets, but 


> * 
o # 4 
* ' 


150, 1 ects, of of alien 


dnſwered, ind, The polleſſion being ceded = 
aliumicaſum; and the half of 


rt. Was. no kt, ed at this time. 


* 


. 4 


| . ebenen {Acconipericion/ ariſing between git Thomas, Kennedy and Jean . 10 


ffram ſohn Dawlibg hen huſband. He 
„ by her as . ber: kat! 


a lifarent of 4 merks yearly forth Of thin houſes. and a, tenement he. 
 ſhe/one being the mutbal Cauſes, of che other, His dae f 


1 ; eee ee 5 — —— hands eee 5 netio, 

dot prezucge her: art 
do founding on che teſtament gu a liberatipnis, be, gan ever, republiate, ir, cuped the 
. roo wh put an &r 


Veing het uncle 2 bot in fortification. of che diſchar 
 _-  ,  offets:to:proveibeitlimented 
dos at alt che enpenge of her funerals a and the Lords, jom-the 24th of "January # 8 „ 
Fo d, As 70 the, prizileged debt. of her pes ne fa . 
| eee eee not contendz but he could never bring in an jliquid ground, x 9580 me — 


nig it, and prove the ſame, 2 


| is adiſe :harp 
55 dean lealt to come in gar pelſu, as all, er 


Pe 1. Jer — pbe mu 


of Knockleithe his truſtee, agsinſt Sir William, Sharp of of §cotle 5 
uncles, Sir William Sbarp of, Stonp hill, on the paſſive. titles, fon N 1 952 9900 fene | 


g denied 
A 28 »ledged 1 | 


—— ITE 4ben,gabſenca.. Wd 
fe after his, 


8 eee eee e 60% 
eech aan em der dinge unge but in this Cale 0 
ay 169 


9. Wat 7775 iti "ts * i Ain ,, wt 0u6 eos] 1 NS wh 


ed-the reaſon; and found 


mails and duties of ſome tenements in the Pleaſapts 3- Sir I hams having 


ther, praprictor of the lame, and by the contract ef 
whereby-ſhe-diſponcs:them! to Do lin 1 ) 


8 riage, 


g. he. is with the ſame breath. obligedro, 


hour firſto they ſecure her jointure, as he wes Obliged go de himſelf, the,contrabt..] 


the contract runs inithir terms, ſhe diſpones che tely 10 her. huſhand, 


white y perſonal. obligement. gt wk he ingulsr {acccflors. are no. w 
cnt rned;/ uslefs. the diſpoſition bad been; conditional,” or gxpn 


200; df borrowed money, and theth uſband's., aſhgney;cras' ing; f & fa ear 

top the 1 the pretence that ſhe mut be firſt ſeturech in he 
ds found the 8 eee cer | Sir Wee a vo 
1 Ath ea OS eee Tops 2 


| Mall, * * abs, nene 7 


ditors z likeas he is homihate execute, and ee 120 her 15 87 80 


gement to pay barslebia., Replied, If rbe aide e merely 
nt on | ch might quarrel the ſame on chef get 


7 and to admin icul, ate an i; 
ber: by the ſpace of e of reger 9 560 


27 ö 


n contra the L. ady Brae, allowed a party o condeſcend en the one ght Sc 


: 


Fe: 


penſe his clear. e par —— eiredathe deciſiog 1 Sch January 1676s. 
a aura Rauſay. {4 Triplied, tim poteſt liquida: 
pe, a term; may be alloced him to prove the alimgpt;,. which being de 1 00 
C11 ars-creditors, Fr | 


4 — 1 < . 1 
* 8 * ** & of 
be WW 1% c * 
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e Shae; e — eee Ys R ad i C1 ah 


he ae N of nere do. Ti 


at the ſhorteſt,. und oa 4 — 2 of. ebe /awered, It was not gur fault that 
mn the Epiſcopal incumbent had the one half of the day, and his diet was preache 
leeting⸗bouſt, and ſo. per ubs nen Henift, Replicd; There thould, be, ah adequatio 
between the Work and the Wages, and at this tate if he ſhould preach in Iwo ſuch churches 
in one dayp he might claim 20 merks, for every onc of i the arliament's 8 
deſign was, they Aud have only werks for. each ſermon The! Lords, conſider 
this caſe of collegiate churches, - where they; were e the Half of the. days, 3 Was not 
provided fon by chef act; and therefore;decerned for 1 whole, 20 merks. 
Hodem 4% The Lords adyiſed the cauſe, purſued by; the the Earl Tl, 


the Preſbyterians did not preach; the whole day, ba ine collegiare churches, having 1 0 . 


aig. as repreſenting, 15 


contained in his ticket and obligrmept. And. Sir William, ee 585 
intromiſſion,, with y the charter: obeſt. or Mits gf his pacle's; dands, dug. 


uncle, five days before his deceaſe, gave Sir names Cockburg. the Per of | lis el loſet Ee 
rg ONT th 


meſs ans * the. clo 8 COLTS 
or. [. 8 


ng ewt z Murr „ 
LA ſovereign cogrtstuight | —_ 


oe WONGF:. „Vid. more . * 195 
ox the 


204 | e ene 5 S 
ground of preference was, dhe bouſes originally came 


con ly burdened eich her 19 5 ER 
ret 1 ean no more bind his grediters than if ſhe had aſſigned, her — 4 No, 


babetur Aro. jam ee and. to; 1 


> Preac 105 | 


ered, That N 


. 5 5 5 
hot. carry; e te, and 2D on 
. Aae ahd:; par og gowns ny 50 adaabers, a, Thy 
den k bears, tor the.Fhichcauſes [6610 . 1 het RTE 
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oth. forengon, 1 1 afternoon,..un 152 when the day, $i 


Al. of, Airly. and. VUrqubare 4 
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8 was only the entering into's cloſet and touching no papers relatin 


this is B de nomine, and a play ius on the /ambiguity of the word; for many have no char - 


Wich rhe writs ar his on and, "aft 


foilzied:: '&nd the Lords, for preventing the dang 


e 2h. 1698; Vir, Rabel Blackwood Merchanetaving) 
_ repreſenting, hi 


ES 4 


> 
3 h 


s, . wh n who aſlignatio 


pern! eſtate. From tus batch It was urgued for Any, eta wan * J 
| erfec not Only-from irgromifion with the rents of their pre. 
deceſſor s lands, but likewiſe with his writs, with which no apparent heir ſheuld meddle 
* Judge and making of an 
iuventary, Alledged for Sir William Sharp, that geſtio N ro-barrads is only-inferred by med- 
widents of this defunct's lands; but here it 
4 herjrage, by-which . 


Havieur E heir; Which Was Ar 


7 manu at bis own had; withour'rhe preſence and authority of 
ding with a charter: cheſt, and the writs and 


Zeſtio pro Hertdeis inferred; but only the Writs of his perſonal" eſtste, to he had 


5 right; 240, Meddling with the. writs of a moveable fortune is nat Schein but vitjous iniro- 
wien, en in Law, is'purgeuble by any. zisulur coloratus, But Sir William had more; 
5 he a legal and valid diſpoſition from tis uncle te his hole perſvnal eſtate, which 
Was a fufficient warrant! fer bis inttomiſſion, 3nd muſt purge the paſſive! tiefe. 3%, Lou 

IE n no other probation but by my varh, you cannot —9 2 e it, bat muſt take it com- 


| and I have deponed 1 too out no papefs but 
| 5 * uncle. "Anſwered, Where 


| had rig ht 0 5% allgnation 
s it is denied; that he Wedge witty the charter-cheſt, 


_ ter-chelt properly ſo called, "Bot 3 it is all one if tlie appatent heir conrre@ute the defonét's 
pers, whether they e in trunks or cabinets,” ot in a cloſer! and ſtudy, or in ſhelfs, or 
lying on a table in a lock · faſt room. Aud it is a great miſtake to aſſert norbing infers' be.. 


lying 
Raviour, but meddling with writs of lands for Sit , entering whore his uncle's writs 


rigt/allow; in making- himſelf Nee he had right to 3 and, fuppoſe his uncle had di iſ: 


— | 3 ned to him 4 -part of his lands, Sir Wilkam' $ depouing that be took: out no more writs 


but the evidents of the room diſponed to bim, would alle mbdo exbner or excuſe him 
Fr behaviour. © 206,” The quality of his oath, that be tock out no more writs but bis 
ov n. is wholly incompetent ckelt nen and no ways to de rep ded; unleſs it were 
wet wile proven ; and his right by .aſſignation” from his uncle can be no title to reit 

his Uncle's death, without the werrant of a Judge: 
nd,” on the 20th of June 1 25 as the caſe of Eleis of Sourhſide contra Carſe, the Lords 
irent heir's gra receipt of the charter cheſt was a Fehreiour; and No- 


anch an parent 
. Fxember. 1 (after the 18 6 * Stair s printed deciſions) between Innes of Cockſton and 
fro Drum nr the 9 With 4 eber ede was a geſtio;” the? received from an 
| - appriſer, whole Th he expired A ron. 1 cited l 


| 2 W., T1. 20. D. 0 
. W's maſt be Lo el 10 anime be meddled. . the track ef decitivns Rader Arz 
: 3 uly 54 N F rontr | Lefly at urge miſſior ee Ne zone 


WG inf 


i 1 5 wes 9) 88 On ey y contra SR _ {Ang rs. Few is er rv nor cle 2 
gainſt ſuch intromiſlions, whatever inconveniencies may follow, Sir William -ought to be aſ- 
ol anger arihrp to creditors, may make an Act of 
Ar olating the'caſes and prohibiting fech clandeſtine intromiſſion im time coming, 
_ and declare t Hall infer a paſſive tirle beroafter, as the Lords Aid in the known caſe of G _— 
dinning againſt the Earl ok Nichſdale, in 1663 3 or may pfocure an act of Parfiament | 
utaro.. The Lords, by a ſcrimp plurality of fix / againlt five; 'affoilzied Sir William, 424 


refuſed to divide his dath, the mbit werd convinced this might embolden apparent heirs to 
its in necem c creditorams” dut ſome le it! ard: den the 


* 2 0 45 1 5 . 8 13 if, \ Hf pets Tit Its 8 4 28. 


embezle th cir predectfſor's 0 
reparative' here... 


88 grandfather: tor'che ſhare of Sir William lem hogs — otic fell to 
. Lidy Jean; Ramſay, y,” Lad) 15 ie, whereunto Mr. Robert had acquired right and the Lords 
" having g afloilzje | Purvethall from'the'purſvit, {a5 mentione -4 2d Decem 

fs ay or Temeil of Law to the Purlianiency” rtr. e 
_ February 1. 1698, ' Arbrachell reported the Magiſtrates of bade th 8 
t ſon, for reduction uf a feu Ae to him wy, the Town in 1684, of à piece of ground 
in the Links of Leith; whercen he has built ſundry" houſes, and pays 3 merks of yearly 


Leith aks for two 14 years, for 300 merks by year. The Teafons of reduction were, 
10, The tack ig 1 ant hall, for Ir” wants the Act of Council,” its warrant. 246, By 
* Llp at bf Parſiatent 149; the Royal Burtows may not fer racks jonget than 3 years 

part of their chmmon good, Nee without they be rarißed and approven 
übe Burrobs.”?' tio; It is ſet with evid n ar for ene wor 


* 70 


* 


lay was an immixtion per univer/itatem, and ĩt is not ſufficient to exoner- him that he rook. 
away: none but What he Was allig ned ito; for, Imo, This is . in ure; which: 1 


es eee 


ber text. be prove” 
Nan Jobn Pa- 


fen duty, belides, Stent and Exciſe; a8 alſo, for reduction of a tack "then ſet 10 Rim of 


900 


/ 


% 


which ſhould not be allowed to adminiſtrators, who are bt 


that your active title wus null, bei 


Fu 2 wit 2s 5 9 1 * af 9 e * ; — * * 
4 a | 1 ; . 
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Eg”: 


rks year! ai et a roup, Archibald: Johnflonbade neee bor chem We 
| Patetlon, the defender: has them for 30 eren to the tit, che warrant is uneins 
1 the Tqun's books, and by a diligener he will recover-it from their Clerk. To the 20d, 
Ihe act of Parliament is in Katt Mt tho? acts of cohvention are produced ratifying © 
ſuch tacks, yet they are antient and or an old date, and every day the Town Comme of 


Edinburgii are ſetting tacks for longer ſpace than 3 1 bas) as the in 


ope About St. Giles 
Church, the Butreweloch, c. To the 34; Johntton's offer was but in emulationem, and 


when he Was put to it, he refiled ; ſo it was juſt the defender thould- have the benefit of 
the firſt: tack, eſpecially ſeeing, at the iſh of the tack, the Towy were to have the houſes 
ne had built; anch if they were not ſatisfied, he was content to renounce,” on their refund- 


3 p = 


ing his expences and meliorations. "Replied, AO 19 Years tack was pic alienabiumt 3 


as tutors and curators to the 
Burgh; and ef Johnſton; refiled from bis offer; it was a malverſation in the Magiſtrates to 
ſet it cheaper than the roup., Some of the Lords were for trying the value of che Links 
before anſwer, that if there was a great diſpioportion between his tack duty, and what it 


WR Fc... 


Ihe Lords afterwards allowed the value of the Links to be tried before deer, 2nd t 8 
 euſtomof the convention of Burrows ratifying racks,” et eh n 5 775 3 
February 2. 1698. Haleraig reported de Intoqh, as aſüguy by M*Queen'of Corrybro 
8 Mr. William M Intoſn gf Aberarder, e payment. 285 200 7 mee in Mis 
_ father's bond, upon the paſſive ticles, as repreſenting him, and obtains a deerect before the 
beriff of Inverneſs; whereof. Aberardet raiſes ſuſpenſion and reduction, on this _ 
ng a general ſetvice for carrying the right of an heritable. 
bond, and che ſame nevet retoured to the Chancery, which, rho' ſufficient to inſtruct a 


might really give at that time, the Lords might cognoſce if there was leſion.” N 1 pu- 
rale repelled: the reaſons gf reduction, and ſuſtained both the feu aud tack, g 


paſſi ve title, yet was never ſuſtained! active, unleſs ſervices Within u Negaltty, or bees | 


the year, 1880. when the records were deſtroyed by the Engliſn. * Anſwered, It cannot bes 


denied, but he is the neareſt in blood to the ereditor, and if need be, it all be retoured, 


and produced cum proc eſſu before ſentence. Replied, The brief of mortanceſtry is one of 
the:retourable; briefs, and it is an incompleat act till the retour, by Which only ir becomes 
a ſentence'; the ſervice being only the report of a verdict on the commiſſion directed to 
them; and Hope and all our Lawyers are clear on this. Ses Stair, 7. heirs, $ 41. and 


lib, 4. cap. 3. num. 4, and 3. The Lords found. _— 22 e <Fapence o_ be, 0 F 


and curned i 11 into a libel. z 3 Fo wars 0 . 
le . Ti Lords.avvifed char tedious chats beth 


he Ring Meere 100 other 


* 


| Officers.of State, and Sir Thomas Kennedy (anent which, vid: fapra, 2d July 1696.) Tbe 


| 4 having given. George M'Kenzie, one of the Sub- tackſmén of the Ede, z caſe of 
the oth part of his tack - duty, in reſpect of the loſs by che diminution of the brew ing, 
chro' the ſuperveniency of the act of Parliament 1693, impoſing an additional Exciſe; 
Sir Thomas, as principal Tackſman, purſues a declarator againſt che Lords of the Treafuty, 
ſetters of the tack ; that, whatever abatement was given to George M*Kenaie againſt him, 
_ he might be allowed the ſame againſt the King. And after à Kind of debate, alledging a diſ- 
parity betwixt their caſes; ine, Becauſe George M'Kenzie offered to quit and give over 
his tack, which Sir Thomas never did; 2do, Tho' George had lofs on his part of the tack, 

yet Sir Thomas had proßt on the whole; and then paſſing from their compearance, 8 
Thomas obtained decreet of declarator; Whereof reduction being raiſed, it was alledged, It 
was in abſence, and that the King had never been heard, nor was there any formal com- 


pearance for him, but what was only conſtructive, conſequential and jllative. The Lords 


found the compearance not poſitive and direct, yet ſuttained Sir Thomas's decreet to have 
the. force of a res judicata. Againſt this inivrlocutor, the King's Advocate reclaimed, 


and founded on the 14th act of Parliament 1600, whereby it is declared, That the -nepli- 85 


gence of the King's Officers in purſuing or defending his actions ſhall not prejudge his Ma- 
jeſty, but be ſhall be reponed; and ſo ot ſing from their compearance, cannot debar 
the King from proponing his RON 
petent and omitted cuts off the lieg 


from theſe new. defences, yer that cannot be obtru- 


..© ded againſt the King, who is pray by the privilege conferred on him by the forefaid act 
Feen found on was never deſigned to give 


0 Pergament, Anſcered, The act 
our Kings a privilege not to be tied by decreets in foro; ſuch a prerogative as that being of 
a pery dangerous and threatening evolodtience, and which would unhinge the ſubjects pro- 
. aud there could be no ſecurity agdinft his Majeſty,” but like minors he ſhould ever 


reſtored in integrum; whereas, all the deſign of the ac was to liberate his Majeſty from 


_ the, manacles of forms of proceſſes,” that' he may quarrel/ any right ſummarily by way of 
An or reply, without neceſſity of reduction, or abiding the order arid courſe of the” 

l, and other ſuch ſolemnities introduced by municipal law and cuſtom; in which ſenſe it 
© true, that, princeps (il 


of oY 1 Ce, : ſay, 


gainſt Sir Thomas's declarator ſtill; and tho com- 


bus ſolutus ty yet it is their glory,” with Severus and Antoninus, to 
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ä A ö 2 from, the 1 Law; and, the fame Hope makes a diſtinction beraten decreets via dl. I 


| bons 672 PHE ne. 


5 


_— 467% where a, deere 
new alledgeances ; and, paſſing from their comprarance, dots not make it a decreet in ab. 
unc, and here the King nôt being excepted; "muſt: -necefſarjly- be under ſtood to be inclu- 
dad, ag pars cavitatty ane 

| has no more ma than any of his ſubj 
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3 n N hat ho ack 16061 card, erer mean to Rr the Ki 

_  gainſt a ſen tene an, foro is evident, for then res. juditasa uus not brought its that t 
y: by our Law, to bea firm and irrefregable defence 3 far. it! appears: from Hopes Major 

E nctiques, (WO wrote, betwint the 4Þ30, and: 1640) bock fi. fit. 36. err den bf of : 


Gecreeis, that: lung: after this act of Furliament, erceptio ret. itte had no force with us, 5 
;new:alledgeances: eampetems in che Gilt, devtret; "rho! porte cin. Ne 


and that the; Lords admitte 
pParente, and omitted there. But the, Lords pbſerving ghe' many, inconvenieticies? following 
on this, did, by u act of Sederunt in 2649 declare they Wonld not fur thereafter allow 
any duch defeners that had been competent in the firſt inſtance and ufuitted 3 from which 


. fullows, that if we had not the ercep bie rei Judicata in our hw be time of ithat 


.q&of--Paxliament/1600;; chen it is impeffible thar che act was ninde to feenre him againtt 
that which wos not then in being. 2 de, I his is ng cleared by che igth ct of regulati⸗ 
roet in for is made irreducibſe; eit het ſuper iiſuem deiudtu or upon 


head; of the Society; and in all ſach. caſes n tur jure privati, and 
Ge, And eher it s intended the lap Loud 
here he is Pecially ex cepted, as in the lame act he is extenied from the 


= order of the rol, which thewy his Majeſty: was under oon ſideration. 3710, If ihe act 1 600 


f gainſt ſentences, Where he: is Conipearing, then it may de pled it ſecures 
bim galt preſcription and yet, this has never been-actlaimed fur che King, as Sir George 
M cbgis, then s Advocate, confeſſos, in his printed obſe ves on that act 1600 Replica, 
The excepiio rei j udicata is as ancient as any thing in aur Law, and is borrowed and adopte. 


reets upon ſuſpenſum. and regiitrat ion; that in the firſt, competent and omit- 
266, aud vet was allowed in the latter: fort of decrrets; der cou the repyla- - 
Ol extend 05 the 5 850 hecavie be was: not. expretaly mengjangd to be 


* named in g beat of Parlament 10%. The King 's Advogute| was lo ſenſſdle of the Fan 
get of pleading, this too high, that he acknowledg 8 if a decreet paſſed againſt his Maje- 
ty ,qamhere, be was fully heard, and the deciſion, . then ere bc "would nov" re- 
— Have: his Majeity; but here, in Sir Thomas's declanator, che King was never fully heard, and 
paſſed from bis compea fare ſententes; But it was urged, if this were once allowed, 


rance b 


| 85 4 this in poſterior caſcs might. be uſed to reverſe the moſt formal and ſdlemn decreets, on the 
- Prerepee;/Thas: it mi 


it have been better pled and illuſtrate, and more faid for the King than 
_ was; and, the. tte, time of reſtraining: theſe-exorbitant)privileges is under good Rings; "Ag 
Pliny ſays to Trajan in ponegyrice,: Bt pus fimma: tua gloria eſt, ee oinicieur Iſcus rujus cau- 
2 Oey: mala eſt nife-ſub prineipe 2 The Lords Iplit in the votk, being ſix eint ſix; 
and by the Chancellor” s Cote, his, M ajeſty; was found ta have the privilege of being repo- 
ned . E Par nt "Igainit. Sir Sbamgesdetrcet] tho? contended: 0 . in 
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eee feſt nenrkable deciſion on che ſaſck act of Parliament 16605! now during the 
Tpais of Bears and, if further pred; may have greater cunſequences. i 48073 


1 . thebruary 344 $f In. the d:cheatordf Eizabah Ketyrche of-Doftor 9 * AP 
ner eſcheat, pur ſueq hy the Duct 


h Lon, his on, (Fidjongeh Feb. 1696) againſt Mr! Thomas 
Skeen, az. having, right by diſpalition zit was alla ed, There could be no eſcheat upon the 
adulter y, becaulg the fame only falls after a denuneiatién tothe horn, and à ſentonce in a 
Criminal Court; and the act of Pari 1551, and act 74. 15634 and act 105. 1381, anent 
adultery, do all relate toſthe denonciation,, ot ſameferiminal trial v but 1 ef all the wars 
rant of this gift of «cheat was za decreet of the Commiſſars, ing the marriage adul- 


terous and unlaw ful; und a confeſſion; of adultery enütted before af kitk ſeſſion da found 


by the Lords, nat t be aſufficient; ground, of eſcheat gth;:Jan, 1662, Baird contra Baird. 
Anſwered; By the general. practice, «cheats have proceeded. on the crimes of adultery and 


uſggy / where they are notour, withont any previbus ſentence or convictionz and the Com. 


miflars, are ee to judge the divorce tho they cannot puniſn the crime: and 


ſu upon their ſantencæ the.c cleheatimay follow and the reuſon why 4-confeſfion'ts''sMini- 
ſter and his elders is not 8 is, becauſe that is only Faru pæmitentiali emitted ad 


= 77 07 cafiſcientic for taking away the ſeandal, and, iy not to he made uſe of further; leaſt 
3A en m 


gen in, their fins." And reduction — crayed: of a diſpoſſtion, made by the 
or to his ſecond wifes! becauſe;prejudicial tithe children! of bis prior lawful marriage, 
, it as alledged, that the 11th act of Parl. 169 % diſcharges: adultreſſes to diſpohe in pre- 
judice of their lawtu ſuccefſiop,, which as ob fragilitatem Jexqs,' but this does not diſ- 
Able the adulcerer, ; for.tho! fi, quis gompretendit-et-f du, yet it is note contra. Arſtwered, 
Tbere is che fame. parity, of, xeaſan in both, wich allows extenſion ebiam in Motu pena 
les 50 d che Lords bad fo I ſo, aaa done Wir — came Durhame. 
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: Phi Ladehought we elf ng, and now; and therefor cette abba * 


| kheir own W ĩ · u ⏑ ‚— PBC /e in Hike ra fItr: "a 5 _ 
2 Aſter 4 caring, the Lords e to ſuſtain the gift; of eſcheat an chit tw grounds, | 
complexity. im, That the eſcheat in fach ctimes falls ipſo jure et ex legen fine fatty 8 d 
| ay That there is a formal gift here, on her being denounced fugitive, which is conjoined;by; | 
| way of reply, tho? the declarator on it was mot Jet dme ift... 3.5 
. 4.1698. The Earl of Southeſl purſuing mailsand dates afninſl abe tenants.of Sir David: | 
. of Pictarrow, on an len. relief of cautionry he had aid fur him; and pr Vl. 
ing; the queſtion aroſe, a quo tempore the tenants: were to be decerned; for the-cauſe had: d 
- p four or ſive years, in diſcuſſing a competition, and _ that time they had con- 
_ [inued to pay their rents to theſe who Were in poſſeſſion before. Alladped ſor Southeik, They, 
woete in mala ds after bis citation, but ſhould have ſuſpended om nding, cles bank. 
- Trupt maſter keeping his creditors, - by calumnious "alledgeances,.. ont: of poſl : | may! 
 lucrari frufius during all that time; and the renants ruſtieĩty ought not to excuſe .x | 
here. -Ayſwered, When a cauſe depends long it is a prejudiee both to the maſter n 
creditors, that the rents lie in the tehants bands: un· uplitted. for either they break, or the, 
rent ſquandets but the true remedy for creditors in that caſe, is, either to get a Factor; and 
the rents ſequeſtrate, or to arreſt them; and if they negle&t his, and the poor tenants paß 
to me former maſter, it were moſt rigorous to 2 them, at the event of a long depend- 
ing plea, to Pay over again; and the tenants were afſoilzied in the caſe of the cteditors of — — 
North Berwick: The Lords thought it ſevere to decern the tenants for do many years;7(tho”;© 
in ſtrict pig they might do it) and therefore: only: en n COETES The: date N 9 8 
laſt charge igiven” them Sk e 
1 February 8. 1698. Ramſay of r 3 abe Ben Northeſk, pu — 
8 James Carnegy of f Phitne wei _ Kinfawns, with his ſiſter, for payment of — debt, 
. + the ſte Niles wherein fundry acts of litiſconteſtation are extracted, and cb 
— led. Phine ven diſcovering, that in the ſummons; at firſt, he was only con veened amine 
5 tutorio; but that afterwards they cutted the libel, | and con veened him amine proprio, a8 vi: 
| tious intromitter with his brother Kinfawn's means, and cauſed the meſſenger take back the 
former execution, and give a new one, to meet the faid amended. libel; Phineven: gives 
in a petition, repreſenting this forgery, and craving Cairntown may be atdained: to abide: 
at the ſaid falſe execution, and he wilt improve the ſame, not only by way of exception, but 
h 2 via / ordinatia, ha ving raiſed an action of improbation. Anſtvered, This came too late, 
for improbation of the executions ſhould be  enitio litis, and not after liriſconteſta. | 
tion; 5 his prac tifing on the meſſenger, and eliciting declarations from him cannot 
judge Cairntown, whatever they may operate againſt the meſſenger himſelf. » Replied, 
_ Falſhood is omnium exceptionum ultima,” et nunquam concluditur in cauſa. fals, and tho! after! 
 Hriſconteſtation it. cannot be taken in by way of reply, yet it cannot be refuled via aftionis.. 
Fhe Lords confidered Cairntown had already uſed it, and ſo was hable on the act of Parl. 
162 T, againſt uſers of falſe writs ; and to put it in his to abide at it, was to allow him 
to reſile and make the action fall and tho? they did not allow to abide at ſuch executions 
qualificate, yet the Lords had permitted them to proteſt their getting it from a meſſenger, 
and that uſing: it ſhould not import their acceſſion to the forgery: but would not ſtop 
Ciairntewn's proceſson this aledged diſcovery, but let both g on rere Vile n more EP this 
. caſe, 26th February 1698. 

0 Frbruary 9. 1698. Paton: of Kinaldy dikes . Dr. U. in og 
contract of marriage there is 3000 merks of rocher ſtipulated. The Lady — dead, and 
leaving a ſon behind her, Kinaldy charges the Doctor for the tocher. He ſuſpends on chir rea- 
ſons, that tho it be made payable bythe contract after year and day, yet he promiſed, that 

quad 2000 merks of it his facher · in- law ſhould liferent ĩt, and the payment ſhould be ſuſ- 
pended during his: life.” 24%, The charger, Kinaldy, was obliged to infeft the ſon of the 
marriage in the lands; which he had done only by a baſe infeftment, without ſhowing he 
| is infeft himſelf ; and had reſerved his on liferent, which' was no ways provided for by the 
contract of marriage. + 3110, He craved compenſation,” for the expence of Kinaldie's wife's 
| in-lying of her child, and for her burial. Auſwereu to the firſt, Any rows emitred by 
bim was when minor, having curators, and ſo null; as alſo it was expreſsly contra fidem ta- 
bularum nuptialium, and ſo contra bonos' mores, and reprobate by law, as a tit. D. et C. 
de pats. dotal: et de fundo dotal. And Vet, in his practical obſervations, tells, that clandeſtins 
| cannot derogate from the faith of public and ſolemn contracts of marriage: and we 
a have, oft decided conform, as on the 16th of July 1672, Duff contra Fowler, &c. To the 
ſecond, an obligement to infeft in fee is contradiſtinguiſhed from the liferent, and there can 
be nothing more unreaſonable than for a father to diveſt himſelf both of the fee and liferent 
of his lands to bis infant ſon. To the third. It was againſt bis will that they drew away his 
wife, invito negotium perit, is: non repetit impenſas. The Lords repelled the firſt and 
ſeeond ems of undo, reſpect of the 1 thereto and qeferred to the or · 
Vor. I. 9 dinary 
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| other wreditors-of Mic. Thomas Dunce of Reveldykes, who Le ada 10 Ro 


* 
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| dye e 040 _ 3 ds ot 1 
pee and the accompt of expences betwixt them; tho? in ſtrict law n Was; _—__ 
doeauſe a compenſation not zuſtantiy veriffed t tel een ee | 
- Boden un Türnball, uuele ta the chihiren of Andrew: Bifſer; Gipper in the; — V. 
eee Aide; purſues Jahn Biſſet "their uncle by the father, and theis tütor of law, 
ro ſee himſelf remoyed from the office, becauſe of his malwerſation, in ſo far as he has been 
neut ventswwutbrg an has mever made up inventats of the pupils eſtate, ee the 
Woe the ſerond act of Parliament 1672. Alliedged, In ventaties are on ie de wade 
Wie nes 5) un he; e mor eee ee, f. the as pts wap 9 . 


e pln En, FRO the e "PA by, 
vert Sampſon. 
that it vas 


merks, he gave him a tack of ſome: Tores, mgnint Which the other 26 


3 kvbelngoonly 2operſonal! obligement, and aſſignation to the rents a5 and; while he were 
Fee his money; owhith never ſtood againſt Hog plat ſueceſſars, and wanted l 


all cheteſſenti- 
Als ofen true tack „U uhich by the 17 h act 1449, is declared(a real right,) neither having 
tack : duty nor iſh.  Anſevered, The tack Was formal; _ ſeeing it expired on payment of the 
| ſamy(which/wayits terininhticon; and had h ſhearer and; Städe paid yeatly for a kack - duty. 
Tue Lords confdered the payment of the ſum Was an indefinite 15 if ſo be Ihe rent of the f 
land ſet id no mote: than les y the annualrent of the ſum ; in which caſe, they would not 
futtaim it 28a valid tack ; ut if there: were a ſüperplus, that / by istromiſſon within ſuch a 5 
ace of years it wobld pay the whole; then it Duld ſubſiſt as a good tackg,andrordained 


= value to be tried. Sec 27th June 167 4, Peacockiconira Lauder; and December 27167, 


_ Oliphant \conttd Cumie. If tuch tacks ere too far extended: chen, wWadſets and heritable 
Fights would che diſufed, ichen inen given by tl tlicät regiſtration is more are 
_ rwehevotherslieges: 54, enn, InoOnaat 1.00 Þt Ne V 
- Ebden die. Ele ilſa reported Faqubarſanof Ballatrachrand other: pariſnieners of Glentan- 
. [Alexander Gillanders, for rebuilding the church of Glentanner, and pay ing the 
IaMage, as he who: occaſioned the burning of the ſame, in ſo far AS: he Would have His father, | 
a'comnmon ordinary: perſon; tu be buried. within that church; and in December; 1696, in 
eee e e e cok 0: remove the deſks, and dig bis grave, ſome of whom 
brought alightedcod! or peat alongſt with them for lighting the candles, and left the laid 
© fired eat e lome: of the timber ſeats, wberebhy, after. their removal,” the Whole church was 
© Sr to aſhes; Aledęrd, incendium is indeed: preſumed to ariſe gx culpa inbabitantium, in- 


| nie hquſes; but here there can ene falt qualified againſt Gillanders, unleſs they prove 
be vas the perſon; who brought in the peat, and careleſsly laid it on a timber ·deſk, and forgot 


to bring it away with him, or to lay it on the earthen floor; andit hie church has à ſexton; or 


_  beidab to whom tbe care of che church is particularly entruſted, and he being preſent, they 
Cannot anſwer for his ne glect; and Gillanders cannot be reached unleſs his acceſſion were pro- 
ven, nm praeſuniptid Aale ieee ene non ſufficit ad condemnationem ;, 1:41. D-de:peric, et 
 domm#d: 7ti vendit. l. 61 h ut. naute, ca pon. ftabular. l. 5. wits D. furti alverſus nauids, ; l. unc. 
| Ci nullus de uicariis ; nouell. 14. cap. 4. Anſwered; Tho! there is not here à Jolus or lata culpa 
Which would expoſe him to criminal puniſhment; ꝓet there may be ſuch a negligence as may 
fubject him to damages qubed civilem +effetum, tho! he: was in ae lieita, if he did not adhibit 


all rhar-diligence-which'a-priident. pacerfamiligs would! haue done in 7 ſua; 18 appears. by 


the vrch act 16, which ſpeaks of my/governiance, ſo it cannot de called à mere igaſus fertuitus 


qui omni culpa vcat, The Lords'allowed:a: ee L of all the circumſtances of 
be inferred: See Dr. Sibbalc's pur- 
uit ing gainſt the Lady Roſyth, mark ed ſupr 81 0 re 168g. on che ſame account. 

Eadem die. Merſington reported Hary Hunter of Kirkton agaſuſt John Hunter of For- 


reſter⸗ſaltevats his brother; for the rductian of an interdiction hereby he had: bound him- 
ſiolf up to act folly; by bis advice, ir reſpect of his laviſh prodigality, The reaſom of reduction 
| was} he had been wheedled:to it by ſurpriſe, and hen in driek- wichont ang) previous cog- 
nitionlor trial of | his deeds”: of: (hvity 37 and tha nartative ofthe inter 
 knowledgement:thereof,/is not/ſulkicienty: as was found zoth December 11622 Campbell contra 


gan ac- 


Glenuichy; andothe ata Detetaber 1623, Gechan canira Hay; hete the narratiye was not 


fund probative, unleſs it had pꝓtobesded cum ei uſis ichg nition} 1 in regard they offered to prove 
they [were rei ſui ſatis protjdi.. Anſuerea, He had given. a gratuitous: dilcharge of · his ger, 
and: diſ in — 11 — and vas un vüſting co. — — tigulars 
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RED favs wry. [ook ane prodigals may diſcburſe as perfnencly as othier Wen,” wo „ 
_ The Lords having ordained Tse point to be heart} in the imprd tron pur ſued e 
by Robert Cra and William Shells) again Ceptain Bron of Blackbork, how far 2 
decrect of provinigthe tenôr of 4 Writ ought to ſatisty dhe production, in a Gur; of: impro> - 
bation of the/ſame writ.” The Lords ud iſed it" this 915 It was-conterided fot the purfiier ef 
__ © " the improbarion,” that a tend mache up no more but the naked-:exiſtence. af the writ 8 
5 whith' no ways hinders: but it might have been original falſe; Which falſhoud: can never | 
be ttied but if a decreet of tenor be as fufficient-as if the principal writ. were: Ty 
mee; for we! are deptived of allthe means Of im robation both dreck and indirect 110 1 1% 
i the writer and witheſſes'be alive; how dag they depome anent their Ac en unleſs © 
 thiy ſee it! lk they de dead, it can nevet be redatgued comperatione Hterarun; and therefore 
_ * beſides the exiſtence, it is neceſſary for our ſecurity that the 55 1. of. the writ. be alſo 
Ws: and'evidences adduced. for che fame; othetwiſe 4 figer bas no wei "to-do but 
fret” be has fabricate a falſe wit to ſhew it tb fundry, Honeſt perſons," and akte den bare 
kTeuchit, he ne y Veltroy it, and then by their oaths make up its Rene 8. and Which is no ima- 1 
By ee fear, ſeeing 1 has. ſeveral;cimes occotred; as my Lord Hiddington 
18037 in his Deriſfions 2th Jan 1610, Meldrum of Dumbreak againlt Barchy be 
Town yay; and'6th March $61 20 indie and Murray againſt Drumlanfick ; and iath Jane 
1 Lady Dbmbreak' againlt the Lord EIphiſton. 15 Lords pad the dame dit kinctiop 2 
a de Leitet that chere behoved te be evidences of tlie Veracity 0 the i e 
3 f its being; bie à deereet of tenor was ſcaree relevant to op“ improt atigh. + Dirleron, in 
bis Adubts and-queſtions, voce tenor and tranfimpts; x page 2023 203, and 215 geilen that 
A decteet of tenor in no cnle ſheuld ſtop; iniprobation.,. But omni, definitio/ in jure of 
=. cloſe, and the general abſtract point may be of- dangerous: conſequence z "therefor Craw's 
1 curators. pled it no farther but that che adminicles Thould give. e ot the tröth of 
die Writ, as well as of its exiſtence. It wWas anſwered for Brown of Blackburn, that it Was 
never controverted but a deerest of tenor fopped certification in an improbation; | and if it 
Were otherwiſe, then the lieges would be in ag unextricable tabyrinth, where they Toft 
8 8 their evidents ghet eg fortuito, or by che malie of- their Pes, if there were not this 
neceſſary remedy. of making them up by proving their tenot; and tho” ſuch. a decręet larisfics | 
tee production im an improbation, yet it does net hinder but he may improve the made D 
ttetior in the ſame manner as he would have done the pal, if it were fill extant. lk * | 
true, te indirect means are here irrecoverably loſt, 1 incommoditms 1 non ſolvit ar gumeni um, EH. 
8 and the inconveniencies are ſtronger on che other Gde ; ; and becauſe one falſe writ may de 
thus made up. ſhall we deſtroy the means of proving an hundred true ones accidencally loft? 
The Lords thought 1 it of great importance for the people's 8. ſecurity, that as tenors are ab- 
lately neceſſary in ſonie caſes; ſo; if lerer ricky adverted to, may em bolden falſhood ; There- 
the evidences adduced: ſhould bear ſome characters of the veracity of the Writ, as well 
as of its ſimple exiſtence, eſpecially where the writ is quarrelled as falſe, befote ever the 
_ "proving of the+ tenor was raiſed-; and that it was produced eithet Judicially or. otherwiſe, 
149 * W we mary $1 che eee "concerned occaſion to e it, ang" Fog? he did it not 
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1 4 eee ee as factors for Mr. i Stevenſon, ae * _ 58 Where. 

» hey obliged themſelves to procure a valid diſpoſition of the tenements from their conſti- | 
tem; and: Re was to pay 4000 merks as the price. They failing to procure a diſpoſition, n 
dich Mr? James dying abroad wirhin' two years after the winute, or thereby, whereby _ 
Thing became impfeſtable; Deacon Milne purſues them either to obtain à right from 
Mr, James filters, his neareſt heirs, or elſe to refund his damages, a8 ſucceeding loco. fatti. 
Alledged, imo, You were firſt? to peruſe the progreſs, and aceordingly having got. in the 
© WAS? you tov er declared your ſatisfaction therewith, -withpur which we were not obliged 
3 Sece OG eee His throwitig: down the döner and rebuilding on 55 
with chem in * up rhe ſcroll of ng to London to 
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= = 0 it talk xe 1152 5 was IS e years by 
p Oiſehs s.null, {199 hold 1 75 
Were, Ine, A eceipt. from a Maſter to. 
feed the, E Mie 225 He bad 4 ratification. of t . — beer Wit: 
. „ Repi < noch WAS not A. diſcharg e of xents,. and had many. other. 2 7 of. f uſpigzon z 
E the ratification could neyer ſupply 15 1 defects, it being ſigned W im after he Was IMs. 
og ed, and condemned to die for murdering: Preſident. Lockhart ; and if. the diſcharges. or 
Udedlarations of Criminals: were then to be, regarded, they chey would ſoon their el: 
diet falling co.the King and the. filk; and, beides, the rule. gued ad initio vitzoſum of brad 
1 o —_ oth . 5 It y 3 18 hat dammatus ad mortem habetur pre Null et : 
= 728 deed, l * I 9006; Mie #f- ahnt. 
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4 0 wit 05 ER a 2 aga in as Pains of TOO | 
ad * 5 ld ©, _—_ L. 20 yeurly for bis graſs. - The queltion 
R ands nds. in the: ſenſe of tho-act of Parliament, fo. 9. 8 
r proportional burden 115 Pe Parsons, and Abbes lande; and the Lords remembers. 
ed. hd be N ſeveral 5] times decided they were not, being given to the Knights 15 den 5 
ing the Temple of Jeruſalem zt firſt, aud then Rhodes and Malta, and Were. Heuler lands. 
_ And1 find it it {© decided in the, Parliament of Paris i in, Aue 
: 22 their trackaxes de dene js eccleics. Vid. iuſt Ide, agih Feb. 1700, Rafs of 
1 3 Pein LL nge 8 . Ne 
February 4 1698. In competition Santee Chand Gas and Heacy, Baird, two res 
| ditors of Hay, Mein's, ne came to be debated; that. Baird's precept and aſſignation 
was null, tho? prior td Gray?s arteſt ment, becauſe, within 60 days after Mein's Ggning the 
ptebept, he Anery in the, Abbey, and became nateuriy inſolvem 3, and. ſo, 
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£ Red, ang took.fan 1 
by che gth act of es the voluntary deed within. the ſaid threeſcore days muſt 
de dr f an 9 law fel preference, und gratißcation of cue cteditor to another, and ſo is 
null. 4 en len en Ars but two. of the reqviſites by, thefact; the debt- 
der muſt . ch under horning and caption before the granting: of the deed. Keplied, The 

act does indeed ane Shar; diligence be done againſt. the dolor, bug mentions not that 
e mag de before dhe deed quarrelled; far Then ic. could. be reduced an dhe ach df Pacliar 
ment 5 and. here it is offered tg be praven, there was boring and Caption againſt bim 

beate t ans So des, and particularly. ary Baird's. own, boring. lied, His own dl. 
8 157 hgh regs hel te him, but can never. þ detorted to his prejudice. Trl, | 


de at of Parliament does not .diltinguiſh- whoſe. horning it N the, recgiyer.« 
2 voluntary feed, or another” s. The Lords inclined de think che Axing within t 
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che executry, for his father made his election and ſeryed heir. _ 2d0, You are now a d 
remoter, and his aunts muſt ſeclude him, there being no repreſentation in 4 
Von have np inheritance to give in and "collate... 4%, By the common law _—— 

| rakes place infer liberos, and not guter-collaterales. The 3 thought this Poing, leſerved a 
1 85 hearing 1 in 85 inner- houſe. - Vide this caſe decided;. 4th January x V $ 
P 7s logh. © Þ: reported the Laird of  Woodney againſt Reid, 1 3 
Brose, his Fo Wks auf Forbes of Foveran, claiming them as Maſter, mentioned. gall, 
July 4696. Woodney [claimed them as bound to ſerve. in bis boar by a tack paſſed be 
twixt them. Foveran contended they were born on his ground, and ſo by the cuſtom "i 
all the coatt-fide. were glabæ adſcriptiui, -and;: could not hire themſelves to another without 
_ bis conſent, no more than-colliers. and ſalters may do. Anſwered, Efto they were aſtricted, 
vet it is 4 contract ex uff ague parte obligatarius, and if you. want a boat, then I am free to 
go and ſerve where I pleaſe; and it is a direct manumiſſion from the ſervitude when Fou.. 
have no work to. give me. And colſiers are tied by an expreſs ſtatute, whereas there is 
none in the caſe for fiſners. And even the 11th 40 of Parliament 1606, anent ©" 
_ declares, Thar their former maſter cannot re · vindicate nor ſeek them back, unleſs he % 
it within the year after the deſerting his ſervice; ita gt, thir fiſners, tho originally born 
in Foyeran's ground, yet have been theſe many years out of his ſervice, becauſe he kept 
no boat. The Lords finding there was no law aſtricting fiſhers to the ground. where they 
were born, and that the cuſtom was not general, but only in ſome particular places, * * 
ned it as a corruptela and unlawful, and tending to introduce ſlavexy, contrary 10 
e the Chriſtian ien. way che mildneſs of 8 3 and found 
; m— bor Halcraig 8 Nicolſon = Balcaſkic, and the repreſentatives of Hamilton g 

of Bancrieff a din the other creditors, of Hay of Park. It was an objetion. againſt an 
appriſihg as null ; becauſe, by the g iſt act of Parliament 166 1, allowance is neceflarily re- 
quired, and this was not allowed. ee, The want of allowance is not by the act 


mate to ge nallity, but the certification is, that theſe allowed: before it ſhall be prefer. 


ted z and by 2 ſubſequent: a of the ſame Parliament, viz. act Gad. all appriGngs within 
year and day gre brought in peri paſſa, without requiring whether they bool allowed or not; 
and the 1 ever ſince that act, have brought them in peri paſſu without. regard:ro their 


| allowance, as was found 17th: July: 1668, Stewart conzra Murray; 20h. Neves er 1672, 


ton contra Cuningham; and der 1694. Brodie of Adliſk contro Wallace. 
| Replied, The act of debtor and creditor bringing i in all appriſings within year and toy. to be 
ari paſſu, does not. diſpenſe. with the omiſſion of the allowance; and if bis ire 
be laid down, it may be of dangerous conſequence to purchaſers, for there 1 ay: e „ ""IY 
expired appr iſing. and if valid without allowance, where ſhall he find it, or gde 
1 of it? But the Lords would not recede from the current of the dee and - 
therefore brought it in pari paſſu with the reſt, the? it was not allowed to this day, much 
leſs within the 60 days aſter ite leading. See the like decided, infra, 3d Joly 1700, ay. 
February 18. 1698. In « competition between Mary Balcanquall, relict of Patrick Fer- 
mor, Merchant in Edinburgh, and the Lady Bavilaw, and his other creditots, this point 
ame to be controverted; What preference a relièt had in her huſband's executry, for her 
Joiyture and liferent proviſions ? The Commiſſars had indeed preferred her to all the cre- 
ditors in the confirmation, of the teſtament; and it was alledged, it was the practice thro' all 
the Commiſſariots of the kingdom, and had grown up to a conſuetude, till Preſident Lock - 
hart, in a caſe. decided ſupra, Iyth Feb. 1688, between Keith of Lentuſh, and Marjory 
Keith, found, that relicts had no ſuch prerogative at all; and tho the Roman law gave them 
. hypotheoque and prelation in banis mariti ob detem et donationem prepter naptias, yer it was 
ren to our law, who had no ſuch cuſtom as the oman re- 
. | i} 92 a ſtiturion | 
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1 bin che intefewrot zw rufen h birund on facie ber Jagd cbg Lor de had #6 W ibis 


r Feb, 206629 "2Crawifilrh leopine-the* Dart :of 
, . Wael tin, ee BEA Seen Ha 
PIR I N Zar The Lords Lenfidefin, gche weigere zee case, and e e wes but ond del 
3 Agen i ds 87 che eren gn thewidow!s p ING INTRON 401160 | varlenal; | 
„„ oi theyteſolyedtb hear it in heir Cn preſence)? ore they ONION. . "01 0 
e in eie rünkifg of ide ctediterg ef Cunphngbame e E and Cum pyng- 
186 "of Robertland, his Thporrapr onttoverſy{ocourred,-" Le be ere the 
rar en becwfe'Conſehil, Ahnen abthiortand\debcor,- food-/public | 
d ji der ehe Sent Ses. ee, by the erdirbre'of Rebe fta, ofrfchilÞ ve back: 
3 bond dechifitig "Ins Pho bus but id truſt Hand Nebertiändecontinvehb the whole time for he 
1 of ay Yee in poffellen of nis G Vftdte, rand was reputed Hertter tb the view'pr 
Fee 100 the erechters of Corſehill ec never lend tbeit money in ane faſtw ef 
8 5 ett in Rebeftlrd, Nepia, K back- bunch Goc offer arent right ay till in- 
;; but after that id fepute no more botla acre perſontlioblipement effectual 
See and Ris Heirs, dut nd ways agoinft his wb roi who ſeeir their 
iy infeft are Bot eenckrhed in aby fucht treft N n wee git Ag 5 
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7 - Went rhe back bonds going de vel glber,, See voin hu 76, Brov 
„ n Suit; gadest att 5 kati r %%% Ht, YOu 94 7 eee 1 Wansfen 
EN.” Ale e efwirt the/* K od and the inline y the Brew" j on che one , 
1 1 ty on thearher, which was mich properer for a parlibmentaryideciſton; ehe 


5 ene honing ah determitzing it eill hey 
„ N ine apply" Pid"mort of hiv ea tf weises ee bb eee . HC; 05: | 
A 2 fa 0 Pebrary ic og Alexander Forbes, Goldſmich in Edidburgh; | "662 fig J 
* _ han Opilvie;"late ſpouſe to Mei Patrick Reid, agaitzſt the Td Patrick; 
6frh&conthatt-mitrimonial/palt” berwixe- im on this reaſ6n; that iy bop Mo wn 
—_  iibed bytivrp bar are Pütriek had led her hand; whereas there fomld have beer: TO 
dein hes Scud not wrice/hefſelf, and eit was: not read te her; and chat uu Poe de 
_— tee mee Any faülts in Ait, bot he ver did its haviüg circumvented —— | 
Fear 55 M1 Mer weags, and Fer prodged hev/antalinienr hen en life 7 
dne benen 8 e er! cite Wen ntion e 
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Fede de e, 


Func, thät if ee ie) 


"none of them atk > tid "oh 
F me of Then Hy he heard her ſay, ſne 20810 not write. Phe other qua · 
mies ity thavher words were, to his remembrance, chat ſhe could not Write Wenn; that ir 
eee e read a left af, Decgüſe they were in holte te g. to the chuteh to be married; "be: 
1 weekly e ſermon: day Andr reaching was near ended and therefore Mr. Reid 
mia to per sach he fees i there 9 in the ebntract he ſhould help them 
after wall his eömfhg renbe ud viſed, che purſuer further adduced Ave” ſeveral papers, | 
ſome defsfes and orhers:0f chen after chat contra, ſigned by notars for her,; beafing, 

lie edold ug write; all which ew theſ@fubſertprions at the bbttem and margin of the 
3 contract aten not herz!) but at: boſt fixed in mer preſence; of by leading, the“ hot a nbtar; 
Eo aue e well? it would bet convey of def wean «Ggnbd{which! Were ell dende bearing. 
eee got ander the js Mur) above roo'merks.- | Anſwered for Mr! Pa- 
tile rue the Hitneſſes depoſſt ions prove norhing againſt him; for uon meim whether the 
A Ude ar doe meier improves "mid" witneſſes in contracts do not always look en aft the 
—.:... 17 it? #5 enivipty they do nôt eontradict of reclaim. The Lords: chöught the 
TT witneſs had tyinced/andconetaled che tre martet for fear of being found fiabfe, when they 
2 gh as withelle® ro one wham they ſuw hots ſubſeribe! nor own thei ſodſcriprioh; "28 Was 

5 Eo ET {Yowg,end'MriHophBlairy upon the geh ack of Pärf. 168 i, 
 _diſchatfingallwithefſesrs'f fort onck Fwokyns ed rr ig and yet this cale did not 
cient e es eb Mer ws being falſe; | therefore" they onily declared the 

of ier dap nu z ſesing the Wirneſſes confeſſed they did not ſee her ſubſcribe, as 
| eee ai e awery bot bat moored doi; eie 

Fr, as. gs? The preſenr Kart ef Dithouſie, (ue ener brother being \nntutdived a 
PFfanders j con pers before the! Lords te make a domination of his curators ut chufed Briga- 
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| - which! the: Ducheſs had accordingly paid. 


5 n and Dog nat a cunſenter for his. intereſt. 47 


& manger tampon obts. 11 The. 2 0 e 
Mice bat abe grantedialoommillion,to.caks, bis ed i gland, -or 


. and impbwcredthe Clerk ;oh-che Pills, in thevagance,,.t be ine. 
the:eccurnng his auth ro cofſider und accept The ey that, thould be ollered..; The 
before, che 8 0 lager-houles n, prefe dne 
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his means aud gents if, he were luflered” to inttomit e 
od 6: huſe;anatber;eurataryin: Place of his fache habe, might a 
{! caution; be kiords thougbt it resſqnable there ould be 1 ene 
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_  ordaiactliche father to be heard befote, the Ordingry.on che bills; even as a Hal 
_  enaror/to:has. Wife, yet it he be ben $ad/ingpiamy. and me haxing. an action 9 85 2 
Scr hers lferent, the Lords ill. anthoriſe another to be her e in ſuch a 

n hoims  o BN caTainl 1 am 


_ hor ger, purſucsictia-Dnchelsifor-exdidition, of 6 nd, of 50,900 amerks, due by the family 
df Hamilton; to hen. Ailedged, imo, Inſirumentum apud debitorem præſumilur He 
t bad, an affigndtions from Lady Margaret thereto, . With the burden of, ſundry 1 
: he: afignation. was null, cing.gi 
edby Lady; Margaret when beſfita vine, and warring: 10 Hocker Bugnet, now) Biſhop. of "Sa- 


1 40 ce which two are ſuſſiclept to ſüſtain the allignation. 8 


1 in in igſo au,” and not a general;copfirmation. ex intervallo, which docs 
not ſategrate che act; juſt a8 a Tors concourſe with his minor myſt be in ie aftu, 5 2. 
Hs de auft; Tutor. Friphed, The huſpand may qrandecungue, conſent, and in ſuch, caſes 
rulibabitio comparatur mandatb, et retrotrubitur ; and tho', .by; the old law, „curators cou 
not ratify en in vο˖ρe— yer by the law of the Co f 
and Bachovins is of 'the fame opinion: and Sand: 
 #huſbarid's:conſerir: being only /ſolemnitatis cauſes Juſbait I er inter valle adbi 
Ates Gomexius and others. The Lords found Lady Margaret's aſſignarion ſuthcient 
dne bebe antecedent renunciation, and ſubſequent ratification: af the-huſband, . - 

P34 of 24. 1698, The Lords adviſec the action puxſued p: | Carmichael 15 yy 
ain 
_ hatband/; Wag elit, having granted a bond of proviſon to his dau 
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Re 


FE: for 


dose Sterling, ſhe is married to her coulin, James Lockhart, younger of Caleb and _ 
aK of marriage framed, by which ſhe aligns hex 


With the advice of: friends there is a cont 
portion chen extending wirkt = the annualrents 59.4 10, O00 or 11 5,099, merks, and, in lieu 
hereof} ſhe is provided wirh: jbinture out of the, lands, faid to be worth L., 50⁰⁰ Sterling 


8 ber ab, Cartel, tier huſband dying abroad. and ſhe being now, 7 7 to my 


TE Carmichael's ſon, the Laird of Maulſley, and being ſtill minor, the. ri evokes ber firlt 


5 ebnrradk of miatriage with young Caſtlehill, and raiſes a reduction of it againſt Steyenſon 
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eV February 2314 698%; The: caſe betwint Lady Cochran, Kil margnock,iand the, Ducheſs of 
Hamilrog, was adviſed. The Lady Cochrange as .repreſenting Lady Margarct. 1 


Rep/ied,. ln; bis contract of e . 
mariti in this ſum -- likeas, after the; aſlignarion, he has granted 2. ratfi MN 


eee aid conſent. ta the legal;deeds of his wiſc, -mult be. ſpecißck a to the = 


ode they,might de ult, C. ad S. G. Macedon. 
Dec-iſ. 2 bh; . defimit 4, tit. 3:hews, that +3 
eau, 77 be 5 
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8gainit the Lady, Caſtichill and John age af Ste venſon, 7 8 her 
de 


== i ror ;- but not to diveſt him of Ibis parental. fight, Without a. Fs ht 1 1 Re, 


5 5 


and his Lady, on Ferbesn Plas itz is null, being entered into by a, minor wanting 5 


curator and her huſband could not authorize her, eſpecially in a poſt - contract dra n up 
alter rb marriage 3 for that were: to make him anctur in rem uam. 2d0, ha was cnormly 
- keſe in diſpoting away the fee; of fo ive -x. tocher,. without any clauſe of return of the 
Whole, or à part) in caſe the marriage diſſolved without children by his death, which event 
kad exiſted, and had got Sabi 4 Merent of lands not worth. 7000 werks per an 

wech was bot the änfualrent of her on portion; ſo, in effect, the had nothigg 


ſtlekill, and many other inequalities in the terms and condition of the contract were iofiſt- =» 
od on th ebinee her leſion. Auſienad ta the 1ſt, Women: minors are by no law reſtrained . 


tom nor to enter into contracts of marriage: and a wife Who is e N into 
uch à contract, is deſtitute of authority, ſeeing her huſband. can no more authorize. her 


than 2 migor i ren fretm ; ſo;that-2 minor can plead no nullicy of ther contract, except ſhe 
adalfy leßo, which brings all to che ad teaſon of reduction; and there can de no Ps 


on of enorm lefon, where there: is no fixed; norma, there cannot be an enormity, l | 
it is contracts of marriage and proviſions have no ſtangard. ſave the eſtate of the hui 
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tranfaction, and was alledged e ancer 
cContended id the former e Francis Montgon 
 knowmb' Ph. ficians to be unfit dation 2 
e yer bord cragfaQtions were: ſuſtained as rational. Rept 
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and e 44 are. W bo | ed the Lords annul 
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| and — 50 (nor), his per , bur I ita whe: 2 OE _ | 
before the- hes of England, declaring his bond van ud 25 5 44 
 Fauſam, and for ay unlawful paction, to exact ogy oy ee 1 Tae 
that now be 2 5 2 fn # 1 a 4h tx Ho Alrie | lo regard 
rect c ne! Men 
4 e 18 long after [2 1 * it-apiration before a e in 
eee, 3116, No ref] 185 to ag . bbcauſe-the Engliſh judjoatorics . 4 
xd the deereers of tl Ne funded cn before them ; and they reject authen 
tracts under the band find nothing eee the principal 
8 5 p50 2 by" recorded in the books of ie * = 
| , the Lad have recommended to all! foreign” judicatorics the validity 4 
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